Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


1' 


DECISIONS 


OF  THE 


COURT    OF    SESSION, 


FROM  12"!  NOV.  1837  TO  12'«  JULY  1838; 


COLLECTED  BY 


GEORGE    ROBINSON  and  CHARLES  ROBERTSON, 

Esquires,  Advocates. 


BY  APPOINTMENT  OF  THE  FACULTY  OF  ADVOCATES. 


» "  ■  • 


*,   «   t> 


'       w 


I  "    «    •  >  »    , 


EDINBURGH : 

PRINTED  FOR  ADAM  AND  CHARLES  BLACK, 

NORTH  BRIDGE. 


1839. 


295363 


•     •  • 


*  •■  • 


,♦  •  • 


*•    •' 


» • 


PRINTED  BY  JOHK  ST^OK^  £PIN|1UBGU. 


JUDGES 


OF  THE 


COURT  OF  SESSION 


DURING  THE  PERIOD  OF  THESE  DECISIONS. 


FIRST  DIVISION. 

feght  Honourable  Charles  Hope^  Lord  President. 
Adam  Gillies,  Lord  Gillies. 
Joshua  Henry  Mackenzie,  Lord  Mackenzie. 
George  Cranstoun,  Lord  Corehouse. 

Lords  Ordinary. 

John  Fullerton,  Lord  Fullerton. 
Henry  Cockburn,  Lord  Cockbum. 


SECOND  DIVISION. 

Right  Honourable  David  Boyle,  Lord  Justice-Clerk. 
Honourable  Sir  William  Miller,  Bart.  Lord  Glenlee. 
Alexander  Maconochie,  Lord  Meadowbank. 
John  Hay  Forbes,  Lord  Medwyn. 

Lords  Ordinary. 

Sir  James  Well  wood  Moncreiff,  Bart.  Lord  Mon- 

creiff. 
Francis  Jeffrey,  Lottl  Jeffrey; 


C     iv     ] 


liOrds  Ordinary  on  the  Bills. 


I 


John  Cuninghame,  Lord  Cuninghame. 


John  Hope»  Esq.  Dean  of  Faculty. 

John  Archibald  Mubkay,  Esq.  Lard  Advocate.' 

Andbew  Rutherfubd,  Esq.  Solicitor^General. 


•  «       ft         «         1        ( 


INDEX  OF  NAMES. 


FuP6uers. 
A.  B.  Peti^i^n^i^x ,     ,    -  •  •  • 

As  V»  D»  •  •  •  •  • 

A.  B.  V.  C.  D.  •  '•  .  . 

Adtocate,  Her  Majesty's,  v,  Balfour  and  Laing^ 
Austin's  Tmatees  v.  Robertson^ 

Defenders, 
Anstrutber,  Renton  v.  ... 

Anchterarder^  Presbytery  of.  Earl  of  KinnouU  and  Rev. 
Robert  Young  v.        . 


Pursuers, 
Bell's  Trustees  v.  His  Executors, 
Bell  v.  Gordon's  Trustees, 

c.  M'Nab's  Trustees, 

Bl4Xttr£,  Lord,  v.  Earl  of  Weniyss, 

BoBTHwicK  V.  Hilson, 

BoswBLL  V.  Montgomerie  and  Others, 

Breadalbanr's,  Lord,  Trustees  v.  Sinclair^ 

Bbsmner,  &c.  V,  Bell's  Trustees, 

Buchan,  Earl  of,  Petitioner, 

Buchanan  t;.  Carrick  and  Others, 

Dejenders. 
Baird,  Nelson,  v.  .  .  • 

Balfour,  Her  Majesty's  Advocate  v. 
Barbour,  M'Vitie  v.       . 
Bell's  Trustees,  Bremner,  &c.  v. 
Bell,  Gordon's  Trustees  v. 
Brock,  Gibb  v.  ... 

Brown,  Herries,  Farquhar,  and  Co.  v.   . 
■  Trainer ».  .  .  . 

Bodianany  Reid,  Irving,  and  Co.  v. 


Pursuers. 


Caibnik  v.  Caimie's  Trustees, 
Cameron  v.  Chapman, 
Chbistison  v.  Mackenzie, 
Christie  o.  Keith, 
Clark.v.  Thompson, 
Clason  o.  Campbell, 
Cltne's  Trustees  v.  Clyne, 
Collins  v.  Hamilton, 
Cousin  o.  Cousin's  Trustees, 
Cbaig  0.  Fleming, 
■  Gibson  v.  Cochrane, 

Cbaigie  r.  Hoggan, 


•■    ■Ho.- 

Page. 

,.-6 

,9(1 

.  7 

,  '52 

115 

'764 

35 

364 

128 

832 

22 

197 

78 

527 

69 

463 

77 

526 

113 

783 

94 

695 

117 

787 

51 

347 

80 

528 

24 

223 

27 

234 

45 

308 

129 

834 

35 

364 

121 

812 

24 

223 

77 

526 

93 

688 

84 

567 

113 

783 

67 

449 

1 

1 

88 

629 

140 

889 

127 

824 

17 

168 

34 

265 

21 

194 

66 

434 

109 

760 

59 

395 

136 

872 

73 

490 

VI 


INDEX  OP  NAMES. 


Pursuers. 
Crawford  or  Stbwart  and  Others  v.  Earl  of  Dundonald^ 
■    V,  M*Kerrow, 
'  V,  Harkness, 

Creiohton  V,  Rankin, 
CuBBisoN  V.  Hyslop,     . 
Cunninghams  v,  Dunlop  and  Others^ 


Defenders. 
C.  D.,  A.  B.  V. 
Cadell,  Kirkland  v. 
Cadell,  Gilmour  v. 
Campbell,  Clason  v. 
Carrick,  Buchanan  v. 
Chapman,  Cameron  v. 
Christie,  Greig  and  Morton  v. 
Clyne's  Trustees^  Oil  Gas  Company  v, 
Cochrane,  Gibson* Craig  v. 
Countess  of  Sutherland,  Ross  v. 
Criohton,  Russell  v. 

Pursuers, 
BfiMPsrCR  and  Co.  v.  Dry  borough  and  Others^ 
DOWNiE  0.  Downie, 
DuNDOKALD,  Earl  of,  v.  Henderson, 
Dunlop  v.  Fleming, 


Defenders. 
Dalhousie,  Earl  of,  M'DowaU  v. 
Dennistoun,  Murray  v.  ... 

Directors  of  Tain  Academy,  Gibson  v. 
Dixon  and  Others,  The  United  Kingdom  Insurance  Co 
Duke  of  Gordon's  Trustees,  Duchess  of  Richmond  v. 
Dun,  Scott  V.     . 
Duncan,  Findlater  v. 
i'i  I        Mercer  ...... 

Dundonald,  Earl  of,  Crawford  or  Stewart  v. 
Dunlop  and  Others,  Cuninghame  v. 

« 

Pursuers. 
E^iNBuROH  Oil  Gas  Company  v.  Clvne's  Trustees, 
SliiIot*s  Trustees  v.  Yates  and  Macallan, 

Defenders. 
£ai*l  of  Morton,  Wemyss  v.       . 
*■■'■■      Wemyss,  Lord  Blantyre  v. 
Easton,  Ure  v.  .... 


Pursuers. 


Ferrier  v.  Lockharts, 
FiKDLArtR  t>.  Duncan, 
Fletcher  v.  Fletcher, 
Forbes  and  Others  v.  Luckie, 
ForruERiffdHAM  v,  Williamson, 
Fraser  v.  M'Keich, 
■  V.  Gk)rdon, 

FnrFE  t>.  Ferguteon, 


No. 

Page. 

naid,     96 

703 

132 

817 

104 

74a 

58 

381 

13 

112 

108 

756 

us 

784 

91 

ei9 

130 

836 

34 

265 

45 

308 

88 

«Sisr 

28 

935 

16 

1«4 

136 

872 

119 

794 

118 

791 

12 

HI 

.     •      9 

98 

61 

419 

32 

243 

9 

8 

35 

968 

38 

278 

.  V.    132 

842 

90 

193 

62 

420 

116 

784 

100 

728 

96 

708 

106 

756 

16 

164 

.          71 

480 

41 

297 

94 

695 

64 

427" 

5 

86 

'  116 

78* 

139 

888 

47 

324 

8» 

641 

97 

712 

102 

724 

99 

^791 

INDBX  OF  NAMES. 


Vll 


Virtier,  M'GIU  v. 
Kd^S^isMI.  Fyffe  v. 
l!fe^iiiig^*Diinlop  V. 
■—'.Craig  17. 


Defenders 


k  ' 


^«**< 


Pursmm* 
6£M mjbll's  Executors  v.  Moon. 
GiBB  V.  Brock,  »• 

Gil^N  0.1  Directors  of  Tain  Academy^ 
Ql4liout'  V.  Cadell^ 
OoBDON  ti.  Miller^ 
Q&:4NT  M  Walker, 
C9b)it,  Ij#rd,  and  Others  v.  Touchy 
€hiBio  aad  Morton  v,  Christie^ 
—  Ifk^JVIorrice, 


-*♦■ 


Defenders, 
Oildirisl  a^d  Murray^  Duchess-Countess  of  Sutherland  v* 
Glass,  M*Naughton  v. 

^■.^^■-^^— ^— »— ^— ^^^— — ^  •  • 

Qeidon'a  Trustees^  Mackenaie  v« 
Qtfdon,  Miller  v. 


i***i- 


JPraser  v. 


Ha0D£N  17.  M'Ewan^ 

Haggaa?  v.  Miller^ 

Hjuhi^tOM  v.  Hamilton, 

HiOiysT  V.  Swan^  . 

Hm  v.  Hay^    •  . 

IbllroBAflDM  o.  Lumaden, 

HwRT  1^*  Pearson, 

HxitRiBSy  Farquhar,  and  Co.  v.  Brown, 

Ho|cB  and^Milne  v.  Pringle  and  Others, 

HoWAT*e  Trustees,  t/.  Howat, 

Defenders, 
Hamilton,  Collins  v,      . 
liadmeas^  Crawford  v« 
Hsttiaoi^  .M'Ewan  v.    .  « . 

Henderson,  Earl  of  Dundonald  v. 
Hllaon,  Borthwick  v.     . 
Hc^ggan,  Craigie  t;.         . 
Hornej  M^Kenzie  v.      , 
Ilope,  Nutional  Bank  v, 
Hyslop,  Cubbison  v*      . 

Pttr«/^r. 
]ftv;tNS  tttd  Pearson  v.  Ministers'  Widows 


No. 

Page. 

.       ( 

87 

617 

a           1 

99 

721 

•           i 

,  .   32 

243 

• 

59 

395 

* 

63 

• 

420 

93 

688 

.   .38 

878. 

130 

836 

126 

.  823 

.29 

238 

11 

107- 

.  :  .28. 

235 

42 

301 

» 

101 

779 

therland 

V.     •  80 

238 

72 

487 

108 

759 

39 

289i 

79 

528. 

102 

724^ 

40 

295 

IQl 

72Q 

.    .   60 

397 

31 

240r 

181 

842- 

52 

351  • 

81 

539< 

« 

84 

567 

L6 

150 

74 

501 

• 

66 

434 

104 

748 

9 

86 

604 

•          1 

61 

412 

• 

117 

787 

73 

490 

• 

133 

844 

•          • 

48 

830 

• 

13 

112 

Fund, 


:<■; 


:i 


Irvfaig,  Kflpatrick  v 


. 


^> 


:m 


Defender, 


Pursuer, 


98      .715- 


JoBNSioif  B  v.  I^wden^ 


'     *'  .   .123.    .618* 

.1  .  .»    ■ 
«      .    65      433 


Yin 


INDEX  OP  NAMES. 


Pursuers, 
Kennedy  v.  Ker,  .... 

KfUHP  r.  Youngs,  Ay  ton,  and  Rutherford, 
EiLFATRiCR  V.  Irving, 

Ki.NNOULL,  Earl  of,  v.  Presbytery  of  Auchterarder, 
KiRKLANi)  V.  Cadell, 


Keith,  Christie  t. 
Ker,  Kennedy  v. 


Defenders. 


Pursuers. 
Lanark  Burgh  Heritors  v.  Landward  Heritors, 
La  ^  DA  LB  V.  Landale  and  Colville, 
Lamb  v,  Lyon, 
Lambe  v.  Ritchie, 

Laidlaw  v.  Smith,        .  .  .    ^ 

Lka,     •  •  •  '  • 


Lockharts,  Ferrier  t;.      . 
Lowden>  Johnson  v. 
Luckie,  Forbes  v. 
Lumsden,  Henderson  v. 
Ly0n,  Lanib  t;. 


Defenders. 


Pursuers, 


M'Caujl  v.  Millar,         .... 

M'DowALL  V.  Dalhousie,  Earl  and  Conntess  of, 

M*EwAN  V.  Harrison, 

M'OiLi  V.  Ferrier,         .  .  V  • 

M*IvBR,  V,  Mackenzie. 

Mackenzie  (M'Leod's  Trustee)  v.  Gordon's  Trustees, 

M^Kbnzib  v.  Home, 


, . V*  Mackenzie,  .  .  • 

Mackie  V,  Watson,       .  .  *   • 

M*Na170Hton  V.  Glass, 

M*ViTi»  v.  Barbour, 

Mart  IK «.  Murray,  •  • 

M£RC&r  v.  Duncan,      .  .  •  • 

MiLLBH  V.  Gordon,       .... 

, 1;.  Ure,  .... 

Mitchkll  t?.  Stuart,     .  .  •     '        • 

MoNTEiTH  and  Others  ».  M'Gavin  and  Others, 
Moffat  v,  Marshall,     .... 
Monro  tn  Munros, 
Murray  and  Lord  Cringletie's  Trustees  «»J)eiiiiistoun, 

Defenders, 

Marshall,  Moffat  v.        . 

Marquis  of  Lothian,  Duke  of  Roxburghe  v. 

M'Ewan,  Hadden  v.     . 

M*Intosh,  TuUoch  t;.      . 

M'Kenzie,  M'lver  v,     . 

Christison  v. 

M'Keich,  Fraser  v. 


No. 

Page. 

90 

645 

50 

844 

123 

818 

7% 

527 

91 

• 

649 

127 

824 

90 

64& 

44 

806 

49 

886 

121 

799 

26 

288 

46 

813 

32 

264 

5 

86 

66 

483 

47 

MA 

52 

851 

120 

799 

75 

1 
5i2 

2 

S 

86 

604 

87 

617 

86 

278 

39 

289 

1.33 

844 

lOS 

7^ 

185 

4 

82 

7% 

487 

121 

'   812 

87 

278 

loa 

728 

79 

528 

124 

818 

54 

355 

14 

118 

53 

352 

3 

19 

t,          35 

208 

58 

352 

48 

'M8 

40 

295 

•     92 

•^187 

86^ 

140*^ 

•'685 

97 

*-712 

INDEX  OF  NAMES. 


IX 


Defenders. 
M'Kerrow,  Crawford  r. 
M'Gavin,  Monteith  v.  •  . 

M«Nab'8  Trostees,  Bell  v. 
Miller^  Haggart  v.         , 

MK^aul  ©.  .  .  . 

Ministers'  Widows  Fund,  Irvine  and  Pearson  v 
Jlincreiif>  Stark  v,       , 
MoDtgomerie>  Boswell  v» 

"^""^^"^^'^"^'""^^"^"■"*"""'""""^^^^"^^ 
Moon^  Oemmell's  Executors  v. 
Monce,  Grei^  o.  .  .  . 

■■•■•^^"^■^^^■■■^"^  ■  •  ■ 

MoRsj,  Martin  v.        • 

Pursuers. 
lUnoHAi*  Bank  o.  Hope  and  Mandatary^ 
NiuoN  o.  Baird, 


Paoajv  9*  Pagan, 

Pabx  if.  Wood's  Trustees, 


Pursuers. 


Defenders. 
Peanon,  Henry  v.  .  .  . 

Perth  Insuranoe  Co.,  Stewart  v. 
PtBBbvteiy  of  Auchterarder,  Young  v. 
Priogle.  Home  and  Milne  v. 

Pursuers. 
QvKKNSBKBBT,  Marquis  of,  t^.  Wright, 

Pursuers* 
BAvxiKe  of  Harris, 
Bnn  0.  Reid's  Trustees, 
-**—  Irving,  and  Co.  v.  Buchanan, 
B(MT0ir«.  Anstruther, 

BlcauoHD,  Duchess  of,  v.  Duke  of  Gordon's  Trustees, 
BoBKRTsoN  V.  Robortsou's  Trustees, 
Boss  e.  Duchess  of  Sutherland, 
BoZBOxsHBy  Duke  of,  v.  Marquis  of  Lothian, 
BnssLL  V.  Crichton, 


Bauldo,  Creighton  v.    . 
Bitchie,  Lambe  t;. 
Robertson,  Wallace  v. 
-■  Austin's  TrufTtees  w. 

BoiB,  Suttie  t^. 


Defenders. 


SonT  «•  Dun,  • 

^*    1  Petitioner 
**y'      ■  ^  Thom, 
ftiANKHv,  Thomson,     . 
foABK  ^.  Moncreiff,      . 

▼OL.  XIII. 


Pursuers. 


No. 

Page. 

122 

817 

14 

118 

U8 

783 

101 

723 

126 

823 

76 

512 

98 

715 

110 

766 

51 

347 

105 

752 

63 

420 

42 

301 

HI 

779 

37 

278 

18 

181 

129 

834 

48 

330 

137 

878 

81 

589 

10 

102 

78 

527 

15 

150 

57      378 


138 

888 

25 

226 

67 

449 

22 

197 

Vusteea 

;,     20 

193 

68 

454 

119 

794 

43 

303 

118 

791 

58 

381 

26 

233 

103 

739 

128 

832 

56 

371 

62 

420 

19 

193 

112 

780 

134 

856 

110 

766 

INDEX  OF  NAMES. 


Pursuers. 
Stsvinsok  v.  Stevenson^ 
Stbwart  r.  Perth  Insurance  Co. 
Stoddabt  v.  Beattie, 
SuTTiE  V.  Ross, 
Sutherland,  DucfaesM-Counteaa  of,  p.  Gilchrist  and  Murray,  80 

Defenders. 
Short,  Thorbum's  Trustees  v. 
Sinclair^  Lord  Breadalbane's  Trustees  v. 
Smith,  Laidlaw  t7.  .  .  . 

St  Mary's  Chapel,  Thomson  v. 
Stuart,  Mitchell  v.        . 
Swan,  Harvey  v.  .  .  , 


Pursuers, 
Tenant  and  Co.  v.  Turner, 
Thomson  v.  Campbell, 
— — ^—  «.  Thomson's  Trustees^ 
— — ^—  V,  Thomson, 
— —  V,  St  Mary's  Chapel, 
Thorburn's  Trustees  v*  Short, 
Trainee  v  .  Brown, 
TuLLOOR  V'  Mackintosh, 

Defenders. 
Thorn,  Kilgour  v. 
Thomson,  Thomson's  Trustees  v. 

■   ■  Shanks  v. 

-■■  Clark  r. 

Touchy  Lord  Gray  v.     . 
Turner,  Tenant  and  Co.  v. 


Pursuers. 
Umitbd  Kingdom  Insurance  Co.  v.  Dixon  and  Others, 
Ure  v.  Easton,  .  .  ,  . 


No. 

Page. 

107 

756 

10 

102 

85 

601 

66 

371 

»so 

238 

95 

701 

80 

628 

46 

318 

83 

550 

54 

355 

31 

240 

29 

208 

70 

466 

76 

521 

82 

541 

83 

550 

95 

701 

114 

783 

92 

687 

112 

780 

76 

521 

134 

866 

17 

168 

11 

107 

28 

208 

132 

842 

64 

427 

Ure^  Miller  v. 


Defenders. 


124      818 


Pursuers, 
Waddbll  t^.  Waddell, 
Wallace  v.  Robertson  and  Others, 
Wbmtss  v.  Earl  of  Morton^ 

Defenders. 
Walker>  Grant  v.  •  .  . 

Watson,  Mackie  v.        .  . 

Williamson^  Fotheringham  v.     . 
Wood's  Trustees,  Park  v. 
Wright,  Marquis  of  Queensberry  v. 

Pursuers* 
Youvo  V.  Plresbytery  of  Auchterarder. 


Yates,  £lliot*s  Trustees  v. 
Young  and  Others,  Kemp  v. 


Defenders. 


8 

97 

103 

739 

41 

297 

29 

288 

4 

82 

89 

641 

137 

878 

57 

378 

78      527 


71 
50 


480 
344 


DECISIONIS 


OF  TH£ 


COURT  OF   SESSION. 


SECOND  DIVISION. 


No.  I.  14/A  November  1837. 

WILLIAM  CAIRNIE  and  COLIN  CAIRNIE,  his 

Administkator-in-Law, 

against 

CAIRNIE'S  TRUSTEES. 

STEPHEN  CAIRNIE 

against 

CAIRNIE'S  TRUSTEES. 

Trust. — Clause. — A  trust*deed  directed  payment  to  t/ie  truster^s  bro^ 
then  ofonejfuit  and  equal  third  part  of  the  free  rent  of  certain  lands^ 
aad  at  the  expiry  of  ten  yeare^  to  John  and  Charles^  his  nephews^ 
aaother  third  of  the  free  rent  for  the  said  bygone  ten  years^  and  then 
Jckis  and  Charleses  right  to  the  tuHhtinrds  to  expire  and  be  extin* 
guished  ;  thereafter  the  trustees  to  pay  yearly^  for  other  ten  yearSf  a 
third  part  of  the  free  rent  to  other  two  young  men  who  are  nearest  to 
the  age  if  fourteen  years^  whether  below  or  above  that  age^  of  the  de-^ 
scendants  of  his  brMerSj  equally  betwixt  the  said  two  young  men  ;  and 
at  the  expiry  if  the  ten  years,  to  pay  to  the  said  two  young  men  equally 
the  other  third  if  the  said  rent  for  the  bygone  ten  years,  and  then 
these  two  young  metis  right  to  expire  and  cease  ;  and  immediately 
thereafter,  the  trustees  to  pay  to  two  other  young  men,  if  the  posterity 
rfthe  truster^s  brothers  nearest  to  the  age  offourteeny  the  tuHhthird 

'  parts  if  the  rents  for  the  space  of  ten  years^  and  in  the  same  way, 
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14  Nov.  1837.      and  so  fortiiy  and  to  continue  in  all  time  thereafter  to  pay  the  said 

^^y^  two-third  parts  of  rents  for.ten  years,  always  to  two  young  men  of 

Cairnie's'lVus-     ^^  posterity  and  agefdj'esatd ;  arid  if  the  descendants  of  the  truster's 

tees,  Ac.  brothers  should  all  fsLtli.cmy  other  young  men  of  the  surname  of  Cair" 

nie  might  claim  and' de  entitled  to  the  right  ;~found^  that  no  indim- 
dual  who  had  enjoyed  the  benefit  of  the  provision  for  the  full  period 
often  yecjrs' could  ever  again  be  entitled  to  such  provision,     (2.) 
T/iat  the  legitimate  son  of  an  illegitimate  father  bearing  the  name 
oftl^tr^ter,  of  whose  brother  he  was  the  reputed  descendant^  could 
im>t'claim  as  a  *  descendants^  or  *  of  the  posterity '  of  the  truster's 
htothers.     (8.)  That  tJiere  being^  at  the  period  of  vacancy^  no  <fe- 
•'    '/  scendant  of  any  of  the  testator's  brothers  existing  and  eligible,  the 
-.  '•    '.      trustees  wer^  entitled  to  nominate  a  stranger  young  man  being  of  the 
name  of  Caimie* 
Trust. — Expenses. — Circumstances  where  the  expenses  of  trying  the 
above  question  upon  the  construction  of  the  deed  were  appointed  to  be 
paid  out  of  the  trust-fwids. 
Bastard. — Proof. — Presumption. — Opinion  of  the  Lord  Ordi- 
nary^  (not  dissented from^)  that  the  lawful  son  of  a  bastard  is  as  much 
entitled  to  use  the  surname  by  which  his  father  was  always  knoum 
and  distinguished,  as  the  lawful  son  of  one  not  a  bastard,  provided 
always  that  the  surname  was  settled  and  fixed  on  the  bastard  tlirough* 
out  his  life,  and  not  changed  or  assumed  for  any  interested  pur- 
pose. 

NarraUTe.  In  17439  Charles  Cairnie,  bailie  of  Perth,  disponed  to  Mr  Henry 
Lindsay  and  Mr  David  Black,  then  ministers  in  Perth,  for  (hem- 
selves,  and  in  name  of  the  elders  and  kirk-session  of  the  burgh,  as 
administrators  of  the  hospital  of  Perth,  and  to  their  successors  in 
office,  his  lands  of  Lethendy  and  others,  for  the  purpose,  and  on 
condition  that  they  should  pay  yearly,  for  ten  years,  *  to  John  Cair- 
nie,  son  to  John  Caimie  in  Foulis  Wester,  my  brother-german, 
and  to  Charles  Cairnie,  son  to  Colin  Caimie,  Jn  Murrayshall,  my 
brother-german,  equally  betwixt  them,  one  just  and  equal  third 
part  of  the  free  rent  of  the  aforesaid  lands,  and  at  the  expiry  of 
the  said  ten  years,  to  pay  to  the  said  John  and  Charles  Cairnie, 
my  nephews,  another  just  and  equal  third  part  of  the  said  free  rent 
for  the  said  bygone  ten  years,  but  without  annualreot,  and  then 
the  said  John  and  Charles  Cairnie's  right  to  the  foresaid  two-third 
parts  of  the  free  rent  is  hereby  declared  to  expire  and  be  extin- 
guished. And  then,  the  said  ministers  and  elders,  and  their  aoc- 
cessors,  shall  be  obliged  to  pay  yearly,  for  the  space  of  other  ten 
years,  one  just  and  equal  third  part  of  the  free  rent  of  the  aaid 
lands  to  other  two  young  men  who  are  nearest  to  the  age  of  fottr* 
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teen  years,  whether  below  or  above  the  said  age,  of  the  descend-  14  Nor.  183^. 
ants  of  the  said  John  and  Colin  Cairnie,  Thomas  Cairnie,  some-     V^i^y'^i-^ 
time  at  Duplin,  Hugh  Cairnie,  sometime  in  Tulchan,  and  Alex-  e|||r"ie*g  xrut. 
ander  Cairnie,  in  Edinburgh,  my  brothers-german,  equally  be-  tees,  &c. 
twixt  the  said  two  young  men,  and  at  the  expiry  of  the  said  ten  ^^^^^^ 
years  to  pay  to  the  said  two  young  men  equally,  the  other  just 
and  equal  third  part  of  the  said  free  rent,  for  the  whole  bygone 
ten  years'  space,   but  without  annualrent,  and  then  these  two 
young  men's  right  to  expire  and  cease.     And  immediately  there- 
after the  said  ministers  and  elders,  and  their  successors  in  office, 
are  to  pay  to  two  other  young  men,  of  the  posterity  of  my  said 
fi?e  brethren,  nearest  to  the  age  aforesaid,  equally  betwixt  them, 
the  said  two  just  and  equal  third  parts  of  the  said  free  rents  for 
the  space  of  other  ten  years,  in  the  same  way  and  manner  as  the 
same  was  paid  to  the  said  John  and  Charles  Cairnie,  my  nephews, 
aod  so  forth,  to  continue  in  all  time  thereafter  to  pay  the  said  two- 
third  parts  of  the  said  free  rents  for  ten  years  always  to  two  young 
men  of  the  posterity  and  age  foresaid,  the  said  young  men  being 
obliged  to  prove  their  descent  from  some  one  or  other  of  my  said 
brothers,  and  also  their  age  by  a  certificate  from  the  kirk-session 
where  they  were  baptised,  or  in  any  other  most  convincing  way ; 
and  if  any  of  the  said  young  men  shall  be  removed  by  death,  du- 
ring their  several  ten  years,  then  what  share  shall  be  due  at  his 
death  of  his  half  of  the  third  part  of  the  rents  reserved  in  the  hos- 
pitaPs  hands  to  have  been  paid  unto  him  at  the  end  of  the  said  ten 
years,  shall  be  paid  to  the  said  deceased's  executors  and  nearest  of 
kin,  and  another  young  man  shall  be  put  in  bis  place  ;  and  if  the 
descendants  and  posterity  of  my  said  brothers  shall  all  happen  to 
fiiil  and  be  extinct,  in  that  case,  any  other  young  men  of  the  sur- 
name of  Cairnie  may  claim  and  be  entitled  to  the  aforesaid  right 
and  privilege ;  and  if  no  such  persons  claim  the  same,  the  afore- 
said burden  on  the  said  lands  shall  expire  and  be  extinguished,  and 
the  said  lands  shall  whoUyandabsolutely  belong  to  the  said  hospital/ 
The  trustees  paid  two- third  parts  of  the  rents  to  two  descendants 
of  Charles  Caimie's  brother,  till  Martinmas  1824  and  August  1825, 
when  the  period  of  ten  years  expired.     William  Cairnie,  the  pur- 
suer, and  Colin  Cairnie,  his  father,  were  then  admitted  by  the  de- 
fenders to  the  benefit  each  of  a  third  part  of  the  rents.     In  the  in- 
terral  between  Martinmas  1824  and  Martinmas  1834,  a  brother 
vas  bom  to  the  pursuer,  named  Thomas  Cairnie,  who,  at  the  latter 
term,  as  being  nearer  the  age  of  fourteen  than  the  pursuer,  was 
fimnd  equally  entitled  to  draw  the  other  share  of  the  rents. 

In  1835»  a  competition  arose,  and  the  following  parties  appeared 
tt  daioiants  for  a  vacancy:  (1.)  The  pursuer,  William,  legitiniate 

a2 
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H  Nor.  1837.  descendant  of  a  brother  of  the  testator ;  (2.)  Stephen  Miller  Cair- 
^^^V^^    nie,  allefi^ed  to  be  a  descendant  of  one  of  the  brothers  of  the  testa- 

C*irnie'8Tru»-^^'^»  *^"^'  (^•)  William  Cairnie,  son  of  Robert  Cairnie,  bell-banger 
tee«,  &c.  in  Perth*  The  defenders,  in  the  exercise  of  their  discretion,  were 
Karrative.  ^^  opinion,  that  as  the  pursuer  had  already  enjoyed  the  benefit  of 
the  bequest  his  right  was  extinguished,  and  that  he  could  not  claim 
the  benefit  of  the  bursary  a  second  time  ;  that  Stephen  Miller 
Cairnie  having  failed  to  prove  his  descent  from  a  brother  of  the 
testator,  or  at  least  that,  as  it  appeared  from  his  own  evidence,  his 
father  was  illegitimate,  he  could  not^  according  to  the  sound  and 
legal  construction  of  the  deed,  be  regarded  as  a  descendant,  or  one 
of  the  posterity  of  the  brother ;  and  that  Stephen  Miller  Cairnie 
could  not  compete  with  the  third  claimant,  William  Cairnie,  son  of 
Robert  Cairnie;  and  that  they  had,  as  trustees,  a  discretionary 
power  as  to  the  election  of  stranger  candidates  possessing  the  re- 
quisite qualifications. 

The  pursuers,  William  and  Colin  Cairnie,  brought  the  present 
action  of  declarator,  concluding,  <  Therefore  it  ought  and  should  be 

*  found  and  declared,  by  decree  of  the  Lords  of  our  Council  and  Ses- 

*  sion.  That  from  and  after  the  22d  day  of  August  1635,  when  the 

<  right  previously  enjoyed  by  the  said  Colin  Cairnie,  as  one  of  the 

<  descendants  of  the  said  Charles  Cairnie's  brothers,  expired  in  terms 

<  of  the  said  trust-dbposition,  the  pursuer,  William  Cairnie,  as  the 

<  only  descendant  of  any  of  the  said  Charles  Cairnie's  brothers 

<  nearest  to  the  age  of  fourteen  years,  except  the  said  Thomas  Cairnie, 

*  is  entitled,  for  the  space  of  ten  years,  from  and  after  the  said  22d 
'  day  of  August  1 835,  to  draw  and  receive  one-third  part  of  the  rents 
'  of  the  said  lands,  in  the  terms  and  proportions  specified  in  the  said 

<  trust-disposition  :  And  it  farther  should  be  found  and  declared,  by 

*  decree  foresaid,  that  while  the  pursuer,  William  Cairnie,  or  any 

*  other  descendant  of  any  of  the  brothers  of  the  said  Charles  Cairnie, 

<  is  in  existence,  no  other  person  of  the  surname  of  Cairnie  can  claim, 
^  or  be  entitled  to  the  foresaid  right  and  privilege,  and  that  the  said 

*  ministers  and  elders  have  no  right  to  nominate  and  appoint  any  such 
'  person  of  the  surname  of  Cairnie  to  draw  the  said  rents,  or  any  part 

*  thereof :  And  it  should  farther  be  found  and  declared,  by  decree 
'  foresaid,  that  so  long  as  there  are  any  descendants  or  descendant 

<  of  the  brethren  of  the  said  Charles  Cairnie,  the  said  descendants 

*  or  descendant  are  or  is  entitled  to  draw  the  whole  of  the  said  two- 

*  third  parts  of  the  foresaid  rents,  in  terms  of  the  said  trust-disposi- 

*  tion :  provided  always,  that  where  more  than  two  of  the  foresaid 

<  descendants  are  in  existence  at  the  same  time,  the  two  who,  at 
^  each  of  the  respective  periods  of  ten  years,  shall  be  nearest  to  the 
^age  of  fourteen  years,  shall  be  preferred  to  the  exclusive  posses- 
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*  sion  and  enjoyment  of  the  said  rents,  during  eacb  successive  period  14.  Nov.  1837. 

•  often  years,  in  terms  of  the  said  trust-disposition.'  ^"^^V^*^ 

The  defenders,  in  order  to  raise  the  question  of  right,  made  a  no-  cSrnie's  Trus 
mination  in  favour  of  a  stranger,  of  the  name  of  William  Cairnie,  tees,  &c. 
by  a  resolution  passed  at  a  general  meeting  of  the  managers  on  21st  ]^|^^|!][[j^e 
December  1835  ;  and  they  pleaded — (1.)  Ante  omnia,  the  pursuers 
ought  to  make  the  nominee,  William  Cairnie,  a  party  to  this  action, 
he  having  not  only  a  manifest,  but  the  real  interest  in  the  cause.   (2.) 
According  to  the  sound  and  legal  construction  of  the  deed  in  ques- 
tion, neither  the  pursuer,  William  Cairnie,  nor  any  of  the  other 
descendants  of  the  testator's  brothers,  are  entitled  to  claim  the  be- 
nefit of  the  provision  a  second  time.     (3.)  There  being  at  the  pe- 
riod of  the  above  nomination  no  descendant  of  any  of  the  testator's 
brothers  existing  and  eligible,  the  defenders  were  entitled  to  nomi- 
nate a  stranger  young  man,  being  of  the  name  of  Cairnie,  and  the 
nomination  made  by  them  was  valid  accordingly. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

(25/ft  March  1836.) — *  The  Lord  Ordinary  having  resumed  con-  Lord  Ordi- 
sideration  of  the  debate,  with  the  closed  record,  and  whole  pro-  "''y'"  *"^**'" 
cess,  finds,  that  according  to  the  true  meaning  and  just  construc- 
tion of  the  trust-deed  libelled,  no  individual  who  had  enjoyed  the 
benefit  of  the  provision  in  question  for  one  full  period  of  ten  years 
can  ever  again  be  entitled  to  such  provision  ;  and  therefore  sus- 
tains the  defences,  assoilzies  the  defenders  from  the  whole  conclu- 
sions of  the  action,  and  decerns;  but  finds,  that,  in  the  circum- 
stances of  this  case,  the  whole  expenses  hitherto  incurred  by  both 
parties  may  be  defrayed  out  of  the  trust-funds.' 

NcfU, — *'  The  trust-settlement  is  imperfectly  expressed,  espe-  ^ote. 
cially  in  its  latter  clauses ;  but  taking  the  whole  together,  there 
seems  no  reasonable  doubt  of  the  intention.  The  object  is  rather 
whimsical ;  but  it  is  not  well  possible  to  mistake  it.  It  obviously 
was  to  make  a  provision  for  a  succession  of  young  men  of  the 
name  of  Cairnie,  (the  progeny  of  the  truster's  brothers  in  the  first 
instance,  but  when  they  were  exhausted,  any  others  of  the  name,) 
to  endure  for  ten  years  only,  at  the  expiration  of  which  the  right 
of  each  individual  should  <  finally  expire  and  be  extinguished,' 
and  his  place  be  taken  by  another.  In  the  first  three  or  four 
clanses,  this  enixa  voluntas  is  expressed  with  the  utmost  anxiety 
and  precision,  though,  as  if  the  writer  had  been  fatigued  with  the 
tediottsness  of  the  repetition,  each  time  with  increasing  brevity, 
and  omitting,  or  leaving  to  plain  implication,  more  and  more  of 
the  particulars,  which  had  at  first   been  stated  in  detail.     But 
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H  Nov.  1837.  ^  there  is  nothing  firom  which  any  one,  reading  over  the  whole  with 

'^"^V^^    *  care  and  candour,  could  possibly  infer  that  any  one  of  these  coo- 

Cqirniev.       c  ditions  was  meant  to  be  retracted  and  departed  from  in  behalf  of 

tees,  &c.         <  any  of  the  persons  entitled  to  this  special  provision.     To  bring 

r77"  *  this  clearly  out,  it  is  only  necessary  to  ask,  whether  the  sole  and 

^  clear  object  of  the  deed  would  not  be  entirely  defeated,  if  in- 

<  stead  of  a  temporary  provision  to  a  young  man  for  ten  years,  and 

*  no  more,  any  one  Cairnie  should  be  found  entitled  to  hold  this 

<  provision  from  infancy  to  extreme  age,  and  for  a  period,  it  may 

*  be,  of  a  whole  century  ?     Yet  this  might  well  enough  be  the 

<  result,  according  to  the  pursuer's  construction^  if  the  last  decend- 

<  ant  of  the  truster's  brothers  should  succeed  in  childhood,  and  sur- 

<  vive  without  male  issue  to  a  patriarchal  antiquity. 

*  The  Lord  Ordinary  thinks,  therefore,  that  he  does  no  violence 
^  to  the  tenor  of  the  deed,  but  truly  construes  it  according  to  the 

*  expressed  meaning  of  the  whole,  when  he  reads  the  clause  relied 
^  on  by  the  pursuer,  (at  the  top  of  page  3.  of  the  summons,)  as  if  it 

*  had  expressly  contained  a  qualification  (which  he  thinks  neces* 

*  sarilj/  implied  in  the  context)  importing  that  the  failure  and  ex* 

*  tinction  of  descendants,  on  which  strangers  were  to  become  eligi- 

*  ble,  must  be  understood  of  such  descendants  only  as  had  not  al- 

<  ready  received  and  exhausted  their  intended  share  of  the  bequest^ 

<  and  whose  right  and  interest  in  it  had  consequently,  in  the  ex- 

<  press  terms  of  the  deed,  '  expired  and  been  extinguished/     if 

<  these  words  are  unequivocally  applied  to  individuals  existing^ 

*  known  to  the  truster,  and  first  in  his  favour,  it  is  altogether  in- 

*  conceivable  that  he  should  have  meant  to  dispense  with  tbem  in 
f  behalf  of  some  unborn  and  remote  connection,  and  to  the  effect 

<  of  totally  perverting  the  plain  and  palpable  object  of  the  whole 

<  provision.     That  object  manifestly  was,  to  assist  younff  men  of 

*  his  family  or  name,  during  the  most  important  period  of  their 

<  education,  and  to  establish  them  in  the  world,  with  a  small  capital 

<  to  begin  on.     From  the  imperfection  of  the  provisions,  this  object 

<  might,  no  doubt,  be  occasionally  frustrated,  in  the  legitimate  and 

<  unavoidable  administration  of  the  trust :  But  this  is  obviously  to 

*  be  ascribed  to  mere  want  of  foresight  and  consideration  in  the 

*  maker ;  while,  to  adopt  the  pursuer's  construction  would  be  im- 

<  puting  to  him  a  wilful  departure  from  the  ruling  and  leading  ob- 

<  ject  of  the  settlement,  and  supposing  that  he  really  intended  that 

*  a  wealthy  old  gentleman  of  eighty  should  be  preferred,  for  a  sixth 

<  or  seventh  time,  to  the  benefit  of  a  provision  so  described  as  this 

<  is,  while  scores  of  young  Cairnies,  about  the  age  of  fourteen, 

<  were  growing  up  in  ignorance  round  his  doors,  from  inability  to 

<  pay  for  education,' 
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The   puraoer   reclaimed.     The  Lords  superseded   consideration  U  Nov.  1837. 
until  an  action  at  the  instance  of  Stephen  Millar  Cairnie,  claiming    ^^^y^ 
preference,  should  be  ready  for  decision.     The  Lord  Ordinary  re-  Q^raivrTrus- 
ported  that  case  to  be  adWsed  -along  with  the  present,  issuing  the  tees,  &c 
following  note : 

<  As  the  original  action  stands  sbted  in  tlie  Inner- House  till  the  Note. 

*  preferable  claim  of  the  present  pursuer  is  disposed  of,  the  best 

*  way  to  get  a  speedy  decision  for  all  parties  is  obviously  that 

*  which  has  been  adopted. 

*  On  the  merits,  the  Lord  Ordinary  is  of  opinion  that  the  lawfu 

<  son  of  a  bastard  is  as  much  entitled  to  use  the  surname  by  which 

<  his  &ther  was  always  known  and  distinguished,  as  the  lawful  son 

*  of  one  not  a  bastard ;  provided  always  that  the  surname  was  set- 
'  tied  and  fixed  on  the  bastard  throughout  his  life,  and  not  changed 
'  or  assumed  for  any  interested  purpose.  If  this  were  not  so,  no 
'  man  would  be  entitled  to  his  surname,  in  the  Kne  of  whose  male 
^  ascendants  a  malicious  diligence  might  detect  an  illegitimacy. 

*  Bat  then  the  Lord  Ordinary  is  clearly  of  opinion,  that  (espe- 
^  daily  as  to  Cairnies  not  of  the  preferred  brotherhood)  it  is  not 
'  imperative  on  the  trustees  to  prefer  the  candidate  who  may  hap- 
'  pen  to  be,  by  a  few  months,  nearest  to  the  precise  age  of  fourteen, 
'  to  others  who,  in  all  other  respects  of  poverty,  personal  merit,  and 

*  vicinity  to,  or  acquaintanceship  with,  the  founder  of  his  family, 

<  have  a  iar  better  claim  to  the  appointment ;  and  conceiving  that 
'  the  trustees  are  entitled  to  the  exercise  of  a  fair  discretion,  and 
'  tbat  there  is  no  serious  allegation  of  their  having  abused  it,  other- 
'  wise  than  by  not  acting  rigidly  on  the  criterion  of  age,  he  would 
'have  no  hesitation  in  confirming  the  election  they  have  made, 
^  and  rejecting  the  claims  of  the  pursuer.' 

At  the  advising  of  both  actions,  the  Court,  after  hearing  counsel  Opinion  of 
fully,  were  clearly  of  opinion  with  the  Lord  Ordinary,  in  regard  tp  ^^^"^ 
William  Cairnie's  claim,  that  the  defence  ought  to  be  sustained ; 
tliat  it  was  impossible  to  give  the  party  for  a  second  time  the  be* 
sefit  of  the  bursary ;  and  that  the  trustees  had  thus  a  discretionary 
power,  which  the  Court  could  not  interfere  with. 

Their  Lordships  ad/iered,  and  found  additional  expenses,  to  be  Judgment, 
paid  from  the  trust  funds.     Stephen  Cairnie's  claim  was  also  re- 
fiised ;  but  no  expenses  were  allowed  to  him. 

Lord  Ordinary,  Jeffr^.  Act.  Dean  ofFac  (Hope,)  and  More.        Alt.  M'NeiS^ 

G.  JSdZl         For  Stephen  Cairnic,  Neavea.         Wm,  Young,  W.  S.  Wm,  Fraser, 
W.  8.  and  Joteph  Gordon,  (Gordon  ^  Stuartf)  W.  S.  Agents.         JR.  Clerk. 
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FIRST  DIVISION. 

No.  II.  Ibth  November  1837. 

JAMES  M'DOUALL 
against 

The  Right  Honourable  The  EARL  and  COUNTESS 

OP  DALHOUSIE  and  Others. 

Husband  and  Wife. — Foreign.— Domicil. — Jurisdiction. — 
A  Scotchman  and  Scotchwoman^  both  domiciled  in  Scotland^  com^ 
menced  an  illicit  intercourse  thercj  by  which  the  latter  became  preg^ 
nant  of  a  son^  of  whom  she  was  delivered  in  England  six  mont/is 
after  her  arrival  in  that  country  with  the  father  ^  who  went  on  mili" 
tary  duty^  and  with  whom  she  lived  for  four  years  until  his  return, 
on  his  regiment  being  disbanded^  to  his  estates  in  Scotland^  after 
which  she  resided  eight  years,  at  a  house  taken  for  her  by  him  in 
Efiglandy  until  she  was  united  to  him  by  a  valid,  Hiough  irregular 
marriage  in  the  Scotch  form,  when  she  resided,  along  with  her  hus^ 
band,  for  many  years  exclusively  in  Scotland: — Found,  by  a  large 
majority  of  the  whole  Court,  in  an  action  of  declarator  of  legitimacy 
brought  by  the  son,  that  there  was  no  such  indelibility  attendant  on 
his  illegitimacy  as  to  prevent,  in  the  circumstances,  his  being  legiti" 
mated  by  the  subsequent  marriage,  and  et^oying  the  privileges  of  d 
lawful  child  in  a  question  regarding  Scotch  heritage* 

Narrative.  The  late  Colonel  Andrew  M'Douall  of  Logan  in  Wigtonshire, 
born  and  domiciled  in  Scotland,  where  be  resided  at  Culgroot,  a 
property  conveyed  to  bim  by  his  father,  and  heir  of  entail  to  the 
estate  of  Crichen,  in  that  county,  to  which  eventually,  on  the  death 
of  his  father  in  1799,  he  succeeded,  formed  a  connection,  in  1785, 
with  Mary  Russell,  who  had  never  been  out  of  Scotland,  where  she 
was  born,  in  consequence  of  which  she  left  her  parents,  and  lived 
with  him  at  Dumfries,  and  elsewhere  in  Scotland. 

Having  raised  a  regiment  of  fencible  cavalry.  Colonel  Mao- 
Douall,  whilst  he  still  kept  up  an  establishment  at  Cnlgroot, 
marched  with  it  into  England  on  the  9th  April  1796,  taking  with 
him  Mary  Russell,  who  by  this  time  was  in  such  a  state  of  preg- 
nancy, that  at  Carlisle  the  overseers  of  the  poor  obliged  Colonel 

M'Douall,  on  the  28th,  to  grant  a  bond  that  the  child  should  not 

become  a  burden  on  the  parish. 

The  pursuer,  James  M'Douall,  was  born  at  Chester  on  the  19th 
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October  1796;  and  Mary  Russell  continued  to  live  with  Colonel  15  Nov.  1837. 
M'Douall,  by  whom  she  had  several  other  children,  until  1800,     ^^^V^^ 
when  the  regiment  being  disbanded,  he  returned  to  Scotland,  and  ^^^^^nd  ^* 
took  op  his  residence  at  the  family  mansion  of  Logan,  to  which  he  Countess  of 
liad  by  this  time  succeeded.  Sulenf '  ""^ 

Colonel  M^Douall  did  not  bring  Mary  Russell  with  him  to  Scot-  — ;- 
land,  but  took  a  house  for  her  at  Penrith,  in  Cumberland.  Here  ^"''*^^®' 
she  lived  for  some  time  with  her  children  'and  her  mother,  brother 
and  sister,  for  whom  she  had  sent  Colonel  M'Douall  defrayed 
the  expenses  of  the  establishment,  and  visited  her  from  time  to  time, 
and  here,  in  1805,  John  Andre w^  the  second  surviving  son,  was 
born. 

On  the  9th  March  1808,  Colonel  M^Douall  and  Mary  Russell 
executed,  at  Penrith,  a  marriage-contract  in  the  Scotch  form,  by 
which  they  accepted  each  other  as  lawful  spouses,  and  by  which  he 
settled  upon  her,  if  she  should  survive  him,  an  annuity  of  L.400, 
payable  from  his  entailed  estates.  On  their  return  to  Scotland  im- 
mediately afterwards,  infeftment  under  this  contract  was,  on  the 
12th  of  April,  taken  in  favour  of  <  Mrs  Mary  Russell,  now  spouse 
*  of  Lieutenant-Colonel  Andrew  M'Douall  of  Logan ;'  and  they 
contined  to  live  constantly  in  Scotland,  as  man  and  wife,  from  that 
period  to  the  dissolution  of  the  marriage  by  the  death  of  Colonel 
M^Douall  in  1834;  and  the  pursuer  was  acknowledged  as  their  law- 
ful son,  but  no  regular  marriage  ceremony  ever  was  performed. 

Previous  to  his  decease  an  action  was  raised  by  Colonel  M'Douall 
and  his  eldest  son,  the  present  pursuer,  directed  against  the  second 
SOD,  John  Andrew  M^Douall,  and  the  Countess  of  Dalhousie,  and 
her  son,  Lord  Ramsay,  the  next  heirs  of  entail  to  the  estates  of 
Crichen,  &c.,  by  whom  defences  were  lodged,  containing  an  objection 
to  discussing  the  question  of  legitimacy  in  that  form,  which  led  the 
pursuers  to  raise  a  proper  consistorial  action,  which  was  conjoined  with 
the  declarator.  After  the  death  of  Colonel  M'Douall  the  defenders 
raised  a  counter  action  of  declarator  to  have  their  right,  as  next 
heirs  of  entail  to  the  estate  of  Crichen,  declared,  on  the  ground 
that  Colonel  M^Douall  had  died  without  lawful  issue,  which  was 
conjoined  with  the  previous  actions.  A  record  having  been  made 
up,  and  a  proof  led,  cases  were  ordered  by  the  Lord  Ordinary  and 
reported  to  the  Inner- House,  on  which  the  Court  requested  the 
opinions  of  the  whole  Judges. 

A  good  deal  of  evidence  and  argument,  on  the  part  of  the  pur- 
suer, was  directed  to  establish  a  matrimonial  connection  between 
his  lather  and  mother  previous  to  1808,  and  from  the  time  of  their 
first  intercourse, — but  the  Judges  were  unanimous  in  thinking  it  was 
quite  unsuccessful. 
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15  Nov.  1837.  The  pursuer  pleaded — Assuming  there  was  no  marriage  till  1808» 
^'^^^^/'^^  as  the  domicil  of  the  husband  was  then  undoubtedly  Scotch,  the  mar- 
£ari  and  "^g^^)  independently  of  the  locus  contractus  which  may  be  acci* 
Countess  of  dental,  having  been  one  validly  contracted,  must,  in  any  question 
Others.  as  to  its  legal  operation,  take  its  character  from  tlie  domicil  of  the 

— ;  husband;  Warrender  v,  Warrender,  Shaw  and  MacUarCa  Appeal 
Pleas!  ^  ^  Cases^  154 ;  and  Scotland  being  the  domicil  of  the  husband,  as  well 
as  the  proper  matrimonial  domicil,  the  marriage  must  be  looked 
upon  as  a  Scotch  marriage;  Story ^  (Conflict  of  Laws^)  p.  162,  sect. 
191.  If  so,  then,  by  the  Scotch  rule  of  legitimation  per  subsequens 
matrimonium,  the  pursuer,  James  M^Douall,  is  entitled  to  all  the 
privileges  which  belong  to  the  character  of  the  eldest  lawful  son  of 
the  late  Colonel  Andrew  M^Douall,  in  reference  to  a  question  as  to 
the  succession  to  a  Scotch  estate,  before  a  Scotch  court,  more  espe- 
cially as  Scotland  was  undoubtedly  the  place  of  his  conception,  if 
not  of  his  birth. 

The  principle  of  legitimation  per  subsequens  matrimonium, 
whether  it  operates  by  a  fiction,  or  by  a  presumption  that  where 
the  parents  ultimately  marry  they  had  been  married  at  the  date  of 
conception,  unless  that  were  absolutely  impossible  from  the  situation 
of  the  parties  or  some  medium  impedimentum,  is  firmly  established 
in  the  law  of  Scotland ;  Ersh  i.  6.  52 ;  Bank.  i.  5.  58 ;  Craigi  ii. 
13.  16.  Supposing  that  the  principle  operates  by  the  presumption 
alone,  that  presumption  must  apply  to  the  date  of  conception,  not 
that  of  birth ;  and  if  the  possibility  of  marriage  at  that  date  is  not 
precluded,  the  child  so  conceived  must  be  held  to  have  been  born  in 
lawful  wedlock,  because,  by  presumption  of  the  law,  the  actual  mar- 
riage draws  back  to  the  time  when  the  intercourse  first  took  place* 
The  cases  of  Strathmore,  Sheddan  and  Ross,  and  the  other  deci- 
sions relied  on  by  the  defenders,  are  not  precedents  in  their  favour. 
In  ^11  of  them  the  children,  the  oflspring  of  a  previous  illicit  con- 
nection, were  born  in  a  country  where  the  law  of  legitimation  per 
subsequens  matrimonium  was  unknown,  and  in  all  of  them  both 
parents  were  domiciled  in  that  country  at  the  time  of  the  birth,  as 
well  as  at  the  date  of  marriage ;  and  none  of  these  decisions  went 
upon  the  place  of  birth  alone,  or  on  the  indelibility  of  the  status  then 
acquired,  but  upon  the  domicil  of  the  parents  at  the  date  of  mar- 
riage, as  furnishing  the  law  by  which  the  legal  consequences  of  that 
marriage  were  to  be  determined. 

But,  besides,  even  if  the  place  of  birth  were  of  importance,  the 
pursuer  must  be  regarded  as  if  actually  born  in  Scotland,  on  the 
principle,  that  a  child  in  utero,  in  all  matters  which  concern  its  own 
interest,  is  deemed  as  already  born,  since  it  is  clearly  proved  his 
mother  was  pregnant  before  leaving  that  country ;  Dig.  i.  5.  7.  and 
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26 ;  jBohA,  i.  2.  47.  and  72 ;  Stair^  iii.  5.  50 ;  Ersk.  iii.  &  76 ;  15  Not.  1837. 
Blaekstoney  p.  130.  ^^y^"^ 

And  farther,  as  it  cannot  be  disputed  that  the  pursaer^s  mother  ^J^^^^  ^ 
had  not  lost  her  Scotch  domicil  when  the  pursuer  was  born,  ae-  Countess  of 
cording  to  the  rule  spurius  a  matre  domicilium  nanciscitur,  the  ^bers""^^^ 

domicil  by  birth  which  he  derived  from  his  mother  was  Scotch,  and      

could  not  be  affected  by  any  domicil  afterwards  acquired  by  the  p"J^^^'* 
mother ;  thus,  though  born  out  of  wedlock,  he  was  illegitimate  only 
in  the  sense  of  the  Scotch  law,  which  does  not  hold  illegitimacy  to 
be  indelible,  and  the  English  law  in  regard  to  the  indelibility  of 
bastardy  cannot  apply. 

The  defenders  pleaded — Mrs  M^Douall,  though  her  original  do-  Defenders* 
micil  was  Scotch,  having  resided  for  twelve  years  in  England,  ^^^^ 
eight  of  which  were  spent  at  Penrith,  with  her  children  and  her 
mother,  sister  and  brother,  whom  she  had  induced  to  come  and  live 
ia  family  with  her,  as  her  place  of  permanent  residence,  during 
which  time  she  had  no  house  or  establishment  in  Scotland,  and  no 
tie  to  that  country,  but  on  the  contrary  many  inducements  to  avoid 
a  return  to  the  place  of  her  nativity,  must  be  held  to  have  left 
Scotland  with  the  animus  of  remaining  away ;  and  in  the  absence 
of  all  evidence  of  any  wish  or  intention  to  return  to  her  subse- 
quent domicil,  the  intention  entertained  at  first  entering  England 
of  remaining  there,  is  prima  facie  evidence  that  she  acquired  a  do* 
micil  in  England;  Bruce  v.  Bruce,  25th  June  1778^  BelTs  Cases* 
The  case  of  Warrender  is  not  of  weight,  as  it  referred  exclusively 
to  Lady  Warrender's  domicil  subsequent  to  the  marriage. 

As  England,  therefore,  was  the  place  of  his  mother's  domicil  at 
the  time  of  his  birth,  on  the  universally  adopted  principle,  ejus  qui 
JQstum  patrem  non  habet  prima  origo  a  matre,  a  principle  recog- 
nised as  law  in  Ross  v.  Rose,  3  JV.^S.  54,  it  must  also  have  been 
the  domicil  of  the  pursuer,  who  thereby  became  subject  to  the  law 
of  England.  Nor  does  the  circumstance  of  the  conception  in 
Scotland  affect  this  argument,  as,  in  questions  of  legitimacy,  re- 
gard is  had  to  the  birth  and  not  to  the  begetting;  Bladutone^ 
i.  1.  16.  p.  455.  The  children  being  thus  born  illegitimate  in 
England,  where  they  were  domiciled  respectively  at  the  time,  and 
where  their  domicil  continued  from  their  birth  till  the  marriage  of 
their  mother,  the  stain  of  bastardy  was  indelibly  impressed  upon 
them  by  the  law  of  England,  (Story  on  the  Conflict  of  Laws^  98,) 
and  cannot  be  removed  by  the  subsequent  marriage  of  the  patents. 
The  law  of  legitimation  proceeds  upon  the  presumption,  that  a  sub- 
sequent marriage  by  parties  between  whom  children  have  previously 
been  procreated,  affords  sufficient  evidence  of  their  having  had  a 
matrimonial  connection  in  their  original  intention ;  but  the  law  dis- 
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Dalbousie  and  • 
Others. 

Defenden* 
Fleas. 


15  Nov.  1837.  regards  all  such  presumptions  where  it  can  be  shown,  as  matter  of 

^^"^V^    fact,  that  the  character  as  bastard  had  been  so  impressed  upon  their 

Earl  aod  ^'    children  at  their  birth,  by  the  lawsof  thecountry  of  their  original  domi- 

Countess  of  ^  cil;  bccausc  that  character,  when  once  impressed,  is,  juris  gentium, 

inseparable  from  the  parties,  and  must  control  the  retrospective 

effect  of  the  presumption,  just  as  any  impediment  to  the  marriage 

of  the  parents,  either  at  the  conception  or  the  birth  of  the  children, 

will  bar  the  retroactive  operation  of  the  subsequent  marriage.    Nor 

will  any  effect  be  given  to  the  adventitious  circumstance  that  the 

question  relates  to  Scotch  heritage. 

In  Sheddan  v.  Patrick,  1st  July  1803,  Mor.  Diet.  App.  voce 
Foreign^  No.  6;  The  Earl  of  Strathmore,  March  1821,  4  Shaw*8 
App»  CaseSf  p.  93;  and  Ross  v.  Rose,  3  fV.  5.  54,  the  leading 
principle  laid  down  by  the  House  of  Lords  was,  that  if  an  illegi- 
timate child  was  domiciled  in  England  at  the  time  of  its  birth,  its 
status  was  thereby  fixed  so  as  completely  to  exclude  the  retrospec- 
tive application  of  the  Scotch  law  as  to  legitimation.  The  domicil 
of  the  father  before  the  marriage  has  always  been  wholly  disre- 
garded, because  an  illegitimate  child  knows  in  law  no  parent  but 
its  mother ;  and  again,  the  domicil  of  the  father  after  the  marriage 
has  been  held  equally  immaterial,  because  the  status  of  the  child, 
when  once  fixed,  is  indelible,  and  not  susceptible  of  alteration  by 
a  change  of  domicil  either  on  its  own  part  or  on  the  part  of  its 
parents.  In  the  present  case,  Mrs  M^Donall's  continued  residence 
in  England  rendered  her  as  much  subject  to  the  laws  of  England 
as  if  she  had  been  born  there.  Her  children  being  illegitimate 
follow  her  domicil ;  and  hence,  on  the  principle  of  these  decisions, 
the  pursuers  were  not  legitimated  by  the  subsequent  marriage  of 
their  mother,  and  cannot  succeed  to  the  estates  in  question. 


The  LordJustice-Clerki  with  Lorth  Glenlecy  Meadotobanky  Fuller^' 
tofif  Moncreifff  J^ff^^y^  Cockhum  and  Cuninghame  returned  the  fol- 
lowing opinion  in  writing : 
Opinion  of  AH  the  facts  which  appear  to  us  to  be  material  for  the  decision 

Consulted  ^f  ^jjjg  ^.^use  are,  in  our  opinion,  so  clearly  proved,  that  we  do  not 
Lord  Justice-  ^^^  '^^  neccssary  to  enter  into  the  details  of  the  evidence  regard- 
Clerk,  &c.      ing  them. 

Though  there  be  no  evidence  that,  at  the  time  of  the  first  inter- 
course between  the  late  Andrew  M'Douall,  Esq.  of  Logan,  and 
Mary  Russell,  or  before  the  birth  of  the  pursuer,  a  matrimonial  con- 
sent had  legally  passed  between  them,  it  is  clearly  established,  that, 
in  the  year  1808,  they,  by  a  solemn  written  contract,  acknow- 
ledged themselves  to  be  married  persons,  husband  and  wife  to  one 
another,  and  that  they  did  thereafter  constantly  live  and  cohabit 
together  in  Scotland  as  husband  and  wife,  and  were  universally 
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habit  and  repute  married  persons,  from  that  time  till  the  death  of  15  Nov.  1837. 
the  said  Andrew  M^Donall  in  the  year  1834«     We  can  entertain    ^*^V^ 
DO  doubt  whatever,  that  these  facts  are  sufficient  to  establish  a  com-  sl^'rUDd  ^' 
pleted  marriage,  indissoluble  by  the  will  of  either  or  both  of  the  Countess  of 
parties,  according  to  the  settled  law  of  Scotland.  Others!"* 

It  does  not  seem  to  be  denied,  and  at  any  rate  is  clearly  proved,     -- — 
that  the  pursuer,  James  M'Douall,  is  the  son  of  the  parties  who  qo,||^|||°Ji 
were  so  united  in  marriage,  born  at  Chester,  in  England,  on  the  Judges. 
19th  October  1796 ;  and  we  also  think  it  abundantly  shown  in  evi-  Lord  Justice- 
dence,  that  he  was  acknowledged  as  their  lawful  son,  at  least  at  all  ^^^^^>  ^^* 
tiffles  posterior  to  the  public  declaration  of  their  marriage  in  1808. 

We  also  think  it  very  clear  upon  the  evidence,  that  the  late 
Andrew  M^Douatl,  the  pursuer's  father,  was,  during  his  whole  life, 
a  domiciled  Scotchman ;  that  having  been  bom,  brought  up,  and 
educated  there,  he  never  for  a  moment  lost  his  domicil  of  origin, 
or  acquired  any  other  domicil  to  supersede  it ;  that,  thpugh  lo- 
cally present  in  England  at  the  time  of  the  pursuer's  birth,  he  was 
eyen  then  legally  domiciled  in  Scotland,  being  only  resident  in 
Eogland  on  military  duty ;  and  that  he  was  undoubtedly  both  le« 
gaily  domiciled  (and  actually  resident,  in  Scotland,)  during  all  the 
public  cohabitation  with  the  pursuer's  mother,  as  husband  and  wife, 
daring  twenty-six  years  after  the  acknowledgment  of  their  marriage. 

We  are  of  opinion,  that,  upon  these  indisputable  facts,  without 
the  necessity  of  any  farther  inquiry,  the  pursuer  is,  by  the  settled 
mles  of  the  law  of  Scotland,  the  legitimate  son  of  his  parents,  and 
is  entitled  to  have  such  his  status  of  legitimacy  declared  in  terms  of 
the  conclusions  of  the  summons  in  this  action.  For  though,  in  the 
absence  of  all  evidence,  that  at  any  time  previous  to  his  birth,  or  in 
particular,  at  the  time  of  his  procreation  or  conception,  a  matri- 
monial union  of  his  ^d  parents  had  been  formed  by  celebration 
any  where,  or  by  consent  duly  adhibited  in  Scotland,-  he  could  not  ' 
at  the  date  of  his  birth  have  been  declared  to  be  legitimate,  the 
marriage  between  them  thereafter  fully  constituted  by  the  law  of 
Seothmd,  had,  by  the  established  rule  of  that  law,  the  effect  of  vest- 
ing m  him  all  the  rights  of  a  lawful  child,  as  truly  as  if  there  were 
eridence  of  a  marriage  entered  into  before  his  birth.  The  principle 
of  legitimation  per  subsequens  matrimonium  being  firmly  rooted  in 
the  law  of  Scotland,  and  universally  acknowledged  and  enforced  for 
eentaries  past,  we  need  make  no  reference  to  authorities  to  prove 
it  And  it  being  so  fixed,  it  is  incumbent  on  any  one  who  denies 
its  application  to  such  a  case  as  that  now  before  us,  to  show  some 
ground  of  exception  recognised  by  that  law  to  exclude  it. 

The  defenders  seem  to  rest  their  case  for  denying  the  pursuer's 
legitimacy  on  two  points:  I.  That  the  pursuer  having  been  born 
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15  Nov.  1837.  in  England  before  the  marriage  of  his  parents,  and  the  law  of  Eng- 
^*^V^^  land  not  acknowledging  the  principle  of  legitimation  per  subsequens 
Earl  and  ^  matrimonium,  the  status  of  illegitimacy  was  stamped  on  him  at  bis 
Countess  of  birth,  and  became  indelible ;  and,  2.  That  his  mother  at  bis  birth,  or 
SjSer**''"'*  after  it,  was  domiciled  in  England. 

3— '  Unless  this  last  point  is  in  some  way  to  be  connected  with  the 

CoMuUed  ^^^^  ^^  ^^  °^^  ^^'^  understand  the  bearing  of  it.  For  if  the  pur- 
Judges,  suer  had  been  born  in  Scotland^  we  imagine  that  it  would  scarcely  be 
Lord  Justice-  maintained,  that  the  circumstance  of  his  mother  havins:  at  any  time 

r^lfirV     Hit*  O  * 

'  acquired  an  English  domicil  could  in  any  manner  obstruct  the 

operation  of  the  principle  of  the  law  of  Scotland,  after  she  was 
married  to  the  pursuer's  father  by  a  Scotch  marriage,  and  fully  do- 
miciled in  Scotland.  But  indeed  this  point  of  the  domicil  of  the 
pursuer's  mother  appears  to  us  to  be  really  immaterial  to  the  ques- 
tion. Un  every  supposition,  in  the  state  of  the  evidence,  if  the 
time  and  circumstances  of  the  pursuer's  birth  are  to  be  inquired 
into,  it  must  be  taken  as  matter  of  fact,  that  he  was  born  illegiti- 
mate, whether  the  law  of  England  or  the  law  of  Scotland  be  con- 
sidered ;  and  he  would  be  so  equally,  whether  his  mother  had  hpr 
domicil  in  England  or  in  Scotland.  If  it  is  to  be  held,  that  the 
rule  of  the  law  of  England,  which  holds  a  person  born  there  to  be 
incapable  of  being  legitimated  by  the  subsequent  marriage  of  his 
parents,  must  control  the  law  of  Scotland  in  regard  to  the  effects 
of  a  Scotch  marriage  afterwards  entered  into  with  a  domiciled 
Scotchman,  as  it  may  regulate  the  interests  of  persons  all  domiciled 
in  Scotland,  that  will  of  course  decide  the  case.  But  if  that  cannot 
be  held  generally,  it  is  not  obvious  to  us  how  it  could  make  any 
difference  on  that  point,  though  it  could  be  assumed  that  the  mother' 
had  a  domicil  in  England  at  the  time  of  the  birth.  If  the  law  of 
Scotland  cannot  be  so  controlled  in  respect  of  the  place  of  birtb, 
the  domicil  of  the  mother  cannot  produce  that  effect. 

So  far  as  the  point  may  be  thought  material,  we  are  of  opinion, 
that  it  has  by  no  means  been  m:ide  out  that  the  pursuer's  mother 
was  domiciled  in  England  at  the  time  of  the  birth.  She  was  a  na- 
tive of  Scotland,  completely  domiciled  there,  and  never  out  of  it 
till  she  went  with  Colonel  M'Douall  into  England  in  April  1796, 
after  the  pursuer's  conception.  It  is  evident  to  us  that  she  must  be 
regarded  as  having  been  then  in  the  capacity  of  a  companion  or 
servant  to  Colonel  M'Douall, — a  part  of  his  establishment,  whose 
movements  were  entirely  guided  by  his ;  and  that  if  it  be  clear  that 
be  was  not  in  England  animo  remanendi,  so  as  to  lose  his  Scotch 
domicil,  as  little  was  she.  The  effect  of  what  happened  afterwards 
may  be  more  doubtful.  But  up  to  the  time  when  the  pursuer  was 
born  at  Chester,  his  mother  was  entirely  guided  in  her  residence 
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and  moTements  by  the  residence  and  movements  of  bis  father.     It  15  Nov.  1837. 
does  not  appear  that  she  had  then  established  any  domicii  of  her    ^^*^V^^ 
own,  either  at  Chester  or  any  where  else  in  England ;  and  if  she  eJ^o^^"  "' 
had  died  in  the  child-birth,  leaving  personal  property,  we  appre-  Countess  of 
bend  that  the  saccession  to  it  would  have  been  regulated  by  the  law  othen '^^^  *"^ 
of  Scotland.  

We  ferther  think  it  not  at  all  clear  that  the  lady  afterwards  co^^u'JI^ed^ 
acquired  a  domicii  in   England,  or  resided  there  in  the  proper  Judges, 
sense,  animo  remanendi,  as  she  always  occupied  a  house  held  by  Lord  Justice- 
Colonel  Bl*DoualI,  supported  by  him,  and  subject  to  his  control  ;^^'  ^^' 
and  there  seems  to  be  no  reason  to  believe  that  she  ever  intended 
to  abandon  her  Scotch  domicii.     If  she  did  so,  it  was  not  at  Ches- 
ter that  she  was  so  domiciled.     But  supposing  that,  by  a  mode  of 
residence  in  England,  taken  up  some  time  after  the  birth,  and  con* 
dnaed  till  1808,  she  became  legally  domiciled  in  England,  we  are 
of  opinion  that  such  her  domicii  cannot  in  any  manner  affect  the 
present  question. 

On  the  first  point  above  mentioned,  the  supposed  indelibility  of 
the  status  of  illegitimacy,  because  of  the  locality  of  the  birth,  and 
the  rule  of  the  law  of  England  on  the  subject,  we  are,  with  all  de- 
ference to  any  other  views  which  may  be  taken  of  it,  of  opinion 
that  it  is  not  sanctioned  by  any  authority  in  the  law  of  Scotland,  or 
by  the  principles  delivered  by  the  best  writers  on  general  law.  We 
do  not  here  speak  of  what  might  be  the  effect  of  any  positive  con- 
flict of  the  laws  of  Scotland  and  those  of  England.  We  must  pre- 
lame  that  the  courts  of  England,  if  called  upon  in  a  matter  belong- 
mg  to  their  jurisdiction,  would  decide  on  sound  principles  accord- 
ing to  their  own  views.  But  the  question  here  is,  what  shall  be 
the  effect  of  a  Scotch  marriage,  contracted  between  persons  domi« 
eiled  in  Scotland,  and  who  continued  to  be  thereafter  domiciled  in 
the  paternal  maasion-house  of  the  husband  till  his  death  ?  What 
sball  be  the  effect  of  such  a  marriage  on  the  status  of  the  child  of 
ineh  parents,  claiming  that  status  in  a  Scotch  court,  and  in  regard 
to  important  interests  on  which  it  belongs  to  those  courts  alone  to 
dedde  ?  And,  in  this  state  of  the  question,  we  are  bound  to  state 
oar  decided  opinion,  that  the  place  of  the  pursuer's  birth,  or  the  law 
of  that  place  which  would  be  applied  to  an  English  marriage  and  a 
domiciled  English  husband,  can  form  no  bar  to  the  operation  of  the 
settled  rule  of  the  law  of  Scotland  in  relation  to  such  a  case  as  that 
now  before  us. 

We  say  this  with  the  most  perfect  deference  and  respect  for  cer- 
tain dicta,  which  appear  to  have  been  seriously  suggested  by  per- 
sons of  the  highest  eminence  as  authorities  in  the  law.  But  all  the 
cases  in  which  these  suggestions  of  opinion  occurred  appear  to  us 
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15  Nov.  1837.  to  have  been  clearly  decided,  and  to  rest  firmly  on  other  grounds. 
In  all  the  three  cases  of  Sheddan  v.  Patrick,  Strathmore  and  Ross, 
the  judgments  mainly  proceeded  on  the  domicil  of  the  parties ;  and 
in  the  last,  especially,  the  point  of  indelibility  from  the  place  of 
birth  was  expressly  waived  by  the  Lord  Chancellor  Lyndhurst. 
Judging,  therefore,  by  all  the  light  which  we  possess  on  the  subject, 
our  deliberate  opinion  is  that  above  expressed. 

Lord  Medwyn  returned  the  following  opinion :  I  concur  in  the 
foregoing  opinion :  at  the  same  time  I  wish  to  bring,  more  pro- 
minently into  view  the  features  of  the  case  which  chiefly  affect  my 
mind. 

The  late  Colonel  M'Douall  of  Logan  was,  in  1795,  employed  to 
raise  a  regiment  of  Fencible  cavalry.  It  was  embodied  at  Dum- 
fries; and  he  marched  with  it  into  England  on  9th  April  1796* 
It  is  not,  and  cannot  be  disputed,  that  at  this  time  Colonel  M'Douall 
was  a  domiciled  Scotchman,  and  that  this  domicil  could  not  be  af- 
fected by  his  absence  on  military  duty. 

Some  time  in  the  course  of  the  year  1795,  Mary  Russell  went 
to  reside  with  Colonel  M'Douall  at  Dumfries  and  elsewhere  in 
Scotland,  and  she  became  pregnant  She  continued  to  reside  with 
him,  and  accompanied  him  into  England  when  he  went  there  with 
the  regiment  in  April  1796,  She  was  a  Scotchwoman,  and  till 
then  never  had  been  out  of  Scotland.  She  was  at  this  time  visibly 
with  child,  so  that  the  overseers  of  the  poor  of  Carlisle  obliged 
Colonel  M'Douall  to  grant  a  bond,  dated  28th  April  1796,  that  her 
child  should  not  become  a  burden  on  the  parish. 

James  M'Douall,  the  pursuer,  was  born  at  Chester  on  19th  Octo- 
ber 1796,  and,  of  course,  the  period  of  his  conception  took  place 
when  both  his  parents  were  in  Scotland,  and  where  they  were  both 
domiciled. 

Colonel  M'Douall  and  Mary  Russell  executed,  at  Penrith  in 
Cumberland,  on  9th  March  1808^  a  marriage-contract  in  the  Scotch 
form,  by  which  they  accept  each  other  as  lawful  spouses,  and  by 
which  he  settled  upon  her,  if  she  should  survive  him,  an  annuity  of 
L.400,  payable  from  his  entailed  estates.  Immediately  after  this, 
Colonel  M^Douall  returned  with  Mary  Russell  as  his  wife  to  Scot- 
land ;  and  sasine  is  taken  on  this  contract,  on  12th  April,  in  favour 
of  ^  Mrs  Mary  Russell,  now  spouse  of  Lieutenant- Colonel  Andrew 
*  M'Douall  of  Logan ;'  and  they  continued  to  live  as  man  and  wife 
constantly  in  Scotland,  and  were  so  known  and  recognised  from  that 
period  till  the  dissolution  of  the  marriage  in  1834*  The  marriage 
was  thus  constituted  by  declaration  and  open  cohabitation  alone  in 
Scotland,  and  no  ceremony  of  marriage  took  place  either  in  Eng- 
land or  in  this  country. 
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• 

Upon  these  facts  the  question  arises,  whether  the  circumstance  15  Nov.  1837. 
of  the  pursuer's  birth  having  taken  place  in  England  will  prevent    ^'^■^V*^ 
the  operation  of  the  law  of  legitimation  per  subsequens  matrimo-  ^^^  ^"^  ^' 
iiiam,  which  certainly  would  have  taken  place  if  Colonel  M'Douall  Coumeu  of 
tod  the  regiment  had  been  allowed  to  remain  in  Scotland  till  after  Qthen.^*^'" 
October  1796?  -^-^ 

Now,  this  question  relates  solely  to  the  effect  of  a  Scotch  mar-  ^^"^^^^ 
riage  between  Scotch  parties,  and  affects  the  succession  to  a  Scotch  Judges. 
estate,  and  I  cannot  understand  how  the  law  of  any  other  country  Lord  Medwyo. 
€Ui  form  an  element  in  the  determination  of  such  a  question.     In 
considering  the  application  to  such  a  case  of  the  doctrine  of  our  law, 
that  legitimation  per  subsequens  matrimonium  takes  effect  in  the 
CMe  of  children  already  bom,  Scotch  Judges,  whether  in  the  Court 
of  Session  or  the  Court  of  review,  can  only  consider  the  provisions 
of  that  law. 

Now,  I  know  of  no  limitation  of  the  doctrine  but  that  which  is 
kid  down  by  Erskine,  b,  1,  t  6,  sect  52,  (the  doctrine  is  noticed 
by  Stair) :  *  The  subsequent  marriage,  by  which  this  sort  of  legiti* 

*  nation  is  effected,  is  by  a  fiction  of  the  law  considered  to  have 

*  been  contracted  when  the  child  legitimated  wcL$hegoUen  ;  and  con« 

*  aeqaently,  no  children  can  be  thus  legitimated  but  those  who  are 

*  procreated  of  a  mother,  whom  the  father  at  the  time  of  the  procrea- 

*  tioa  might  have  lawfully  married/  The  rule,  as  given  by  Bank- 
ton,  fixes  on  the  same  period,  b.  1,  t.  5,  sect.  54 :  *  Because  the  law, 

*  by  a  fiction  with  respect  to  the  legitimation  by  subsequent  mar^ 

*  riage,  supposes  the  parties  to  have  been  married  at  the  time  of  (he 
'  duMs  concepticnJ  ^uA  again,  in  explaining  that  the  marriage, 
tboagh  it  take  place  after  the  death  of  a  bastard  child,  leaving  a 
lawfdl  child,  will  make  that  child  the  lawful  heir  of  his  grandfather, 
nys,  *  Because  it  is  held  the  same  as  if  it  had  preceded  the  concep'* 

*  tion  of  the  child ;'  sect  58.  This  was  the  rule  also  of  the  civil 
\afy  from  which,  more  especially  as  sanctioned  by  the  canon  law, 
(though  upon  a  different  principle,)  we  adopted  it  along  with  all  the 
otber  countries  in  Christian  Europe,  with  the  exception  of  England : 
'  Qnia  nuptin  per  jus  finguntur  retr6  cum  concubind  contract»  eo 

*  tempore,  quo  ilia  primitus  in  concubinam  assumpta  fuit,  atque  ita 
'  filius  qnoque  retro  legitimusfingitur;'  Voet^  lib.  25,  t  7,  sect.  6. 
The  words  of  Boehmer,  (Jui  Eccle$*  Protestantium,  lib.  tit  4,  1 7, 
lect  10,)  commenting  on  this  rule  of  the  civil  law,  are,  *  Inde  fac- 
*tam  est,  ut  interpretes  communiter  ad  ^/t^m^m  Jt<n>  confugere 

*  atqae  docere  soleant,  subsequens  matrimonium  retrotrahendum  at« 

*  que  perjletianem  sopponendum,  a  tempore  concubitus  jam  adfuisse 
'  inter  eos,  qui  postea  in  legitimum  matrimonium  consentiunt,  justas 

*  nnptias ;'  and  he  adds,  <  Si  tempore  canceptionis  adfuit  impedinien- 

TOL.  XIII,  B 
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15  KoT.  1837.  <  tom^  lex  noil  potuerit  fingere^  eo  tempore  contractam  fuisse  matri- 
^"^V^  *  moniom/  The  rule  then  is,  *  In  his  qui  j  ure  contracto  matrimonio 
Earl  and  ^  *  nascuntar  eonceptionis  tempus  spectatur;'  and  it  is  only  when  it  is 
Counten  of  more  favourablefor  the  child»  that  ^  tempus  editionisest  respiciendum.' 
Othere!"^  "^    '^^^^  '"'^  ^^^  finally  settled  in  the  Roman  code^  by  the  blowing 

law  of  Justinian  :  *  Et  generaliter  definimus,  et  quod  super  huju»- 

ConsuTied       *  °^^^^  casibus  variabatur,  definitione  certa  concladimus :  ut  semper 
Judges.  <  in  hujusmodi  qusestionibus  in  quibus  de  statu  liberorum  est  dubi- 

LordMedwyD.  <  tatio,  non  conceptionis  sed  partus  tempus  inspiciatur  :  ethoc&vors 

<  facimus  liberorum,  ut  editionis  tempus  statuamus  esse  inspicien- 
^  dum  exceptis  hU  tantummodo  casibus  in  quibus  conoeptionem  magis 

<  approbari  infantum  utilitas  ezpostulat ;'  L.  11,  C  de  Nat  Lib* 

As  an  illustration  of  this  rule,  1  refer  to  the  following  law  of  the 
Pandects  on  a  kindred  matter :  ^  Ingenui  sunt,  qui  ex  matre  libera 

<  nati  sunt :  sufficit  enim  liberam  fuisse  eo  tempore  quo  nasdtur, 
*  licet  ancilia  conceperit :  et  e  contrario  si  libera  coneeperiti  deinde 

<  ancilia  pariat,  plaouit  eum,  qui  nascitur,  liberum  nasci ;'  L.  5,  ^  i^ 
de  Statu  Horn. 

If  the  subsequent  marriage  is  to  have  a  retroactive  effect,  so  &r 
as  regards  the  status  of  a  child  previously  born,  by  a  fiction  which 
carries  back  the  marriage  to  a  prior  date,  the  natural  course  is  to 
carry  it  back  to  the  period  of  the  conception.  Accordingly,  we 
have  seen  that  this  principle  has  been  adopted  in  our  law,  and  it 
must  be  held  to  apply  in  the  present  case.  Even  then,  if  the  acei- 
dental  circumstance  of  the  mother  living  in  the  temporary  residence 
of  his  father  in  England,  as  a  part  of  his  family  or  establishmea^ 
(he  being  at  the  time  in  the  eye  of  the  law  a  domiciled  Scotchman,) 
could  be  supposed  to  affect  the  domicil  of  the  mother  at  the  period 
of  the  pursuer's  birth,  or  the  decision  of  this  case,  which  I  think  it 
could  not,  there  seems  to  mie  to  be  no  room  whatever  for  the  conside- 
ration  of  the  place  of  the  birth,  in  disposing  of  the  question  of  the 
pursuer's  legitimacy.  For,  at  the  time  of  conception,  when,  by  tik^ 
fiction  of  law,  the  marriage  of  the  parents  took  place,  they  wer0 
both  in  Scotland,  and  there  is  not  a  pretence  for  holding  that  they 
had  at  that  time  any  other  than  a  Scotch  domicil,  or  that  there 
wa&  any  impediment  to  marriage  then  taking  place*  And  I  can 
discover  no  circumstance  which  can  prevent  the  effect  of  the  sub^ 
sequent  marriage  on  the.  status  of  the  child  thus  begotten ;  for  it 
would  not  place  him  in  a  more  favourable  situation,  but  it  might  be 
the  reverse,  to  look  to  the  place,  of  his  birth  instead  of  the  place  of 
conception ;  and  it  is  only  when  it  is  more  farouvable  for  the  child 
that  attention  is  to  be  paid  to  the  place  of  the  birtL  Most  dearly^ 
in  the  present  case,  we  can  regard  the  time  and  place  of  conception 
only. 
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Upon  these  groands  I  am  of  opinion  that  the  pursuer  is  entitled  15  Not.  1837. 
to  snoeeed  in  this  declarator*  V^*y^-/ 

M'Douall  V. 
Earl  and 

When  the  case  came  to  be  advised,  along  with  these  opinions,  Countess  of 
the  Judges  of  the  First  Division  delivered  opinions  applicable  to  q!^^;";;''' ''"'' 
Ais  and  the  Mlowing  case  of  Munro,  which  was  advised  at  the 
asme  time,  which  will  be  found  below,  in  the  report  of  that  case. 

Lords  GiUies^  Mackenzie  and  Carehause  concurred  with  the  con- 
Rihed  Jadges,  from  whom  the  Lard  President  dissented. 

The  Court  pronounced  the  following  judgment : 

<  Find  it  proved  and  established  thattbe  pursuer,  James  M'Douall,  Judgmeot. 

*  is  the  legitimate  son  of  the  said  late  Andrew  M^Douall  of  Logan  : 

*  Therefore,  find  and  declare  in  terms  of  the  original  and  supple- 
^  mentary  summons  of  declarator,  in  so  hx  as  respects  the  question 
^  of  the  ^id  James  M^Douall's  legitimacy :  Quoad  ultra,  remit  the 

*  cause  to  the  Lord  Ordinary  to  proceed  further  as  shall  be  just,  in 
<  respect  to  the  other  conclusions  of  the  said  conjoined  actions.' 

Unl  OrdioAry,  Conhouae,         Act  SqUGm.  {Ruiherfurd,)  Alt.  Dtan  ofFac* 

{Bcpe,')A,  Anderson.  John  Kermaek,  W.  S.  and  Tod  ff  Romanes,  W.  S. 


Agentu         S»  Clerk. 


(^«  Iv. 
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No.  IIL  l&th  November  1837. 

MisB  MARY  SEYMOUR  LAW  or  MUNRO 

affainst 

GEORGE  MUNRO  AND  CHARLES  MUNRO,  his 

XLDEST  Son. 

DOHICIL. HirSBANB  AND  WiFE.  —  FoREION. — ^JURISDICTION. 

~A  Scotchman  by  births  the  proprietor  of  an  eniaikd  estate  in 
SeoUandf  weni  to  England^  and  formed  a  ccvmedtkn  with  a  lady 
bom  and  domicUed  therey  by  whom  he  had  a  child  in  England^  and 
to  whom,  after  a  residetice  there  of  seven  years,  he  was  married  in 
Aaicountryt  according  to  the  English^forms;  he  then  proceed  with 
kis  wife  and  child  to  hie  family  mansion  m  Scotland^  in  which,  his 
wife  hamng  died  in  about  six  months  after  their  arrival^  he  resided 
urith  his  ehUd  for  six  years,  and  then  went  with  her  to  England^ 
where,  with  the  excq^tUm  of  three  years  which  he  subsequently  spent 
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15  Nov.  1837. 


Munro  o. 
George  and 
Charles  Munro. 


entirely  in  Scotland^  he  afterwards  remained:  The  majority  of  the 
whole  Court  found  that  the  child  was  illegitimate^ — six  of  the  Judges 
being  of  opinion  tfiat  the  parents^  at  the  date  of  the  births  as  well  as 
of  the  marriage^  being  domiciled  in  England^  the  Scotch  law  of  legi^- 
timation  could  not  in  such  a  case  have  effect^ — the  seventh  founding 
his  judgment  chi^y  on  the  indelibility  of  the  status  of  legitimacy 
impressed  on  a  child  bom  out  ofwedhch  in  England.  The  six  Judges  f 
fbrming4he  minority^  held  tfuU  the  father  in  the  circumstances  could 
not  be  considered  to  have  lost  his  Scotch  domicile  and,  therefore^ 
thai  the  effect  of  the  marriage^  as  to  the  status  of  the  children^  ought 
to  be  regulated  by  the  law  of  Scotland. 


Narrative. 


The  late  Sir  Hugh  Munro  of  Fo^lis,  in  Ross-shire,  was  born  in 
Scotland  in  1763*  His  father,  Sir  Harry  Munro,  was  a  native  of 
Scotland,  and  undoubtedly  domiciled  there  all  his  life.  Sir  Hugh 
Munro,  after  spending  his  infancy  in  Scotland,  and  attending  the 
High  School  of  Eklinburgh,  was  sent  to  England  for  education. 

In  1781,  his  father  died,  by  which  event  he  succeeded,  whilst 
yet  a  minor,  to  an  entailed  estate  in  Scotland  and  a  property  in 
England.  He  does  not  appear  to  have  adopted  any  profession,  but 
to  have  gone  on  foreign  travel  for  some  years. 

In  1784  he  came  of  age,  and  was  variously  in  England,  Scotland 
and  on  the  Continent,  till  1789,  having  been  occasionally  in  Scot- 
land in  1785,  and  the  two  following  years.  One  of  his  first  acts 
on  his  coming  of  age  was  to  confirm  a  sale  of  his  English  estate, 
which  had  been  negotiated  by  his  guardians ;  and  he  afterwards  pur- 
chased a  property  adjacent  to  the  family  estate  of  Fowlis. 

In  1789  he  returned  from  the  Continent,  and  went  to  reside  with 
his  mother  at  ArduUie,  a  mansion,  situated  upon  the  estate,  where 
his  mother  was  entitled  to  reside,  and  to  which  she  had  removed 
with  his  father,  with  a  view  of  some  extensive  improvements  being 
made  on  the  principal  mansion-house  of  Fowlis;  which,  however,  at 
the  death  of  the  latter  were  still  uncompleted. 

After  residing  with  his  mother  constantly  from  1789  to  1794,  im- 
proving the  Castle  of  Fowlis  and  the  surrounding  grounds.  Sir  Hugh 
appears  to  have  proposed  to  remove  with  her  to  a  house  in  Edin- 
burgh until  Fowlis  Castle  could  be  rendered  a  suitable  residence. 
Lady  Munro,  however,  ultimately  declined  this  proposal,  to  which 
it  would  seem  she  had  at  first  agreed. 

In  the  latter  part  of  1793  he  appears  to  have  employed  an  up- 
holsterer from  Edinburgh,  and  some  letters  in  that  year  6how  that 
he  was  applying  in  various  quarters  for  suitable  servants  to  take 
charge  of  Fowlis  Castle,  which  it  was  apparently  his  intetition 
should  be  furnished  in  the  succeeding  summer. 
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Early,  however,  in  the  sprinjj^  of  1794,  he  accompanied  Dr  Ro-  15  Nov.  1837. 
bertson,  the  clergyman  of  the  parish,  to  London.     In  writing  to     ^"^v^^' 
his  factor,  he  says,  in  reference  to  his  return,  that  it  would  be  in  q^°^  ^*„j 
Jane  or  July  1794 ;  and  in  another  letter  in  the  same  year  he  says,  Charles  Munro. 

*  at  Whitsunday  next  I  intend  taking  the  management  of  the  estate  ifaml^^ 

*  into  my  own  hands.  Mr  Munro  will  continue  to  act  for  me,  until 
*my  return  to  the  country,  which  will  be  early  in  summer;*  and 
in  that  year  some  furniture,  such  as  clothes-presses,  &c.  was  ordered 
and  provided  for  his  own  dressing-room  in  the  castle.  On  the  dd 
September,  he  wrote  to  the  Lord* Lieutenant  of  Ross-shire,  *  lahall 

*  be  very  happy  to  act  as  your  deputy-lieutenant  in  the  district  you 

*  mention.' 

In  1795,  he  is  found,  in  his  correspondence,  giving  directions 
about  the  preservation  of  the  lawn  of  Fowlis  Castle  from  tillage. 
In  September  of  that  year,  he  writes  to  his  country  agent  to  defer 
a  final  settlement,  *  until  my  own  return  to  Ross-shire,  which  will 
'be  very  early  in  next  summer;*  and  in  a  letter  about  the  same 
time  to  Af  r  Aitken,  he  says,  *  at  Whitsunday  next  I  intend  taking 

*  the  management  of  the  estate  entirely  into  my  own  hands.  From 
'  that  date  I  shall  be  my  own  factor,  an  office  which,  I  expect, 
^  with  your  assistance,  to  be  able  to  execute  with  more  benefit  to 
'  myself,  and  more  real  advantage  to  the  tenants,  than  it  has  ever 
'  yet  been ;'  and  in  another  letter  to  that  gentleman,  he  says,  *  I 
'  embrace  this  opportunity  of  informing  you,  that  though  I  propose 

*  being  my  own  fiactor,  I  shall,  both  in  Ross-shire  and  here,  refer 

*  the  management  of  the  estate  to  you ;'  and  again,  *  when  in  the 

*  conntry,  as  I  wrote  you,  I  shall  consider  myself  as  fiactor  under 
'  your  directions ;  when  I  am  here,  you  will  foe  factor  under  mine/ 
In  November  of  that  year,  in  writing  to  his  factor,  he  says,  '  from 

*  the  20th  January  (1796)  I  commence  the  management  of  my  own 
'  affiurs,  and  shall  not  trouble  you  to  collect  the  arrears/ 

Id  February  1796,  he.  writes  to  his  factor,  <  the  accounts  oiay 
'  Doir,  very  properly,  be  deferred  until  my  return  to  Ross-shire.' 
Haying,  in  the  previous  year,  formed  a  connection  with  Miss  Jane 
Lav,  who,  though  her  father  was  a  native  of  Scotland,  was  herself 
bom,  and  always  domiciled  in  England,  Sir  Hugh,  who  had  pre« 
▼ioasly  lived  in  lodgings,  in  the  month  of  March  of  this  year  took 
a  house  in  Gloucester  Place,  London,  on  lease  for  seven,  eleven  or 
twenty-one  years,  in  the  tenant's  option,  and  having  furnished  it, 
went  to  reside  there  with  that  lady. 

On  the  25th  March,  he  writes  to  Mr  Aitken,  *  The  appearance 
'  of  the  lawn  under  corn  would  often  disgust  me,  especially  should 

*  I  live  in  the  house,  (which  you  know  is  what  I  intend,  and  to 
'  have  myself  supplied  by  the  tenant  in  corn,  straw,  &c.  &c.)' 
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15  Nov.  1637.      In  a  lease,  granted  Uth  May  1796,  of  the  Mains  and  lawn  for 
^'•V^    seven  years,  with  a  break  at  the  end  of  three,  an  anxious  provi-* 
Oeo"^  and     ^^^°  ^^  inserted  against  ploughing  the  lawn ;  and  at  this  time,  also, 
Charles  he  directed  a  cow  to  be  bought  for  his  accommodation. 

MunrcK  q^  ^^^  ^^^^  ^^^  ^^^^^  ^.^  ^^  ^^  delivered,  at  the  boose 

NarraUve.       in  Gloucester  Place,  of  a  female  child,  the  present  pursuer :  she 
was  not  baptised  till  she  was  fifteen. 

On  the  16th,  in  a  letter  to  Mr  Kenneth  M^Kenzie,  he  asksi 
^  What  forms,  if  any,  are  necessary  to  be  observed,  when  exee«« 

*  ting  a  will,  testament  or  disposition  for  the  disposal  of  personal  pro^ 

<  perty ;  and  whether,  by  a  general  disposition,  land  also  may  not 

*  be  conveyed/  In  a  letter  of  the  26th  May,  Sir  Hugh  speadcs  of 
his  return  to  the  country  in  July  or  August ;  but,  in  October,  he 
writes,  that '  unforeseen  events  having  obliged  him  to  defer  his 
'  journey,'  he  would  be  in  Ross^shire  next  year.  On  the  27th  Oc- 
tober, be  thus  writes  to  Mr  Aitken :  <  The  hens  and  eggS  new 

*  paid  in  kind  are  to  continue  to  be  so: — it  is  easy,  during  my  ab* 

<  sence  from  the  country,  to  dispose  of  them  at  a  price  equal  to  the 
*Jconversion  in  the  rental,  and  when  at  home  I  shall  have  occasion 

*  for  them.' 

In  March  1797,  Sir  Hugh  writes  to  Mr  Aitken,  <  I  shaU  be 

<  very  soon  in  Ross-shire,  and  the  mill  is  not  to  work  after  Whit« 

<  Sunday  before  my  return  to  Ross-shire ;'  and  iu  July  he  writes^ 
^  I  set  oat  in  a  few  days  for  Edinburgh.   Such  letters  as  you  may 

<  have  occasion  to  write  me  after  receipt  of  this  are  to  be  addressed 

*  to  me,  under  cover,  to  Kenneth  Mackenzie,  Esq.  writer  to  the 

<  signet'     On  the  Idth  October,  he  says  to  Mr  Mackenzie,  *  My 

<  stay  in  the  country  will  be  about  six  weeks,  or  to  the  end  of  De-* 

<  cember  at  the  very  latest'  Addressing  the  Lord-lieutenant  of  the 
county  on  his  elevation  to  the  peerage,  he  says,  24th  October^ 
'  Expecting  every  day  to  be  able  to  pay  my  respects  to  your  Lord* 

*  ship  in  Ross-shire,'  &c.     In  November,  he  writes,  <  My  journey 

*  to  Ross-shire,  so  long  and  often  retarded  here  by  circumstances 

<  which  I  could  not  foresee,  is  now,  by  the  advice  of  friends  her^ 

<  given  up  till  next  summer.' 

In  1798^  he  writes  Mr  Aitken,  28th  March,  *  I  expect  very 

*  soon  to  be  able  to  write  to  him  (Mr  Robertson)  the  time  at  which 

*  I  propose  myself  the  pleasure  of  seeing  him ;'  and  on  2d  May 
1796,  he  says,  *  I  shall  be  obliged  to  you  to  view  the  house  and 
'  farm-oiEces  at  Fowlis,  the  pipes,  wells,  drains,  sunk  fences,  &e. 

<  and  to  inform  me  of  such  repairs  as  you  deem  absolutely  neces- 
«  sary.' 

In  1799,  advantage  was  taken  of  a  break  in  the  lease  of  the 
Mains,  and  one  of  the  tenants  deponed,  that  the  reason  given  was. 
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tliat  Sir  Hugh  was  coining  to  reside  at  Fowiis^  and  therefore  wished  15  Nov.  1837. 
to  have  the  Mains  in  his  own  hands.  ^uT^"^^^ 

During  that  year,  and  also  in  1800,  he  eontinued  to  order  im-  George  and 
provements  and  repairs  in  the  castle,  and  transmitted  furniture  from  ^^^ 

London;  and  in  the  beginning  of  summer  1801,  he  writes,  inqui'*      

ring  about  the  heights  of  the  rooms  and  other  particulars^  NamaTc 

On  the  24th  September  1801,  Sir  Hugh  married  Miss  Law,  the 
pursuer's  mother,  by  licence,  and  in  the  affidavit  emitted  by  him, 
as  well  as  in  the  certificate  of  marriage,  he  is  designed  as  of  the 
parish  of  Mary-le-bone.  It  appeared  from  a  statement  in  the  de- 
fences for  Sir  Hugh,  that  he  took  the  opinion  of  English  coun- 
sel, and  was  advised,  that  ^  being  by  birth  a  Scotsman,  the  repre- 

<  sentative  of  an  ancient  fiunily  in  that  country,  and  which  is  his 

*  nsual  place  of  residence,  a  marriage  celebrated  in  England  or  any 

<  other  place  would  be  effectual  to  render  his  daughter  iegitimate.' 

Ob  the  9th  December,  he  writes  to  know  *  the  length  and 

*  breadth  of  the  bedstead  in  my  room;*  and  on  the  16th,  he  says 
to  Mr  Aitken,  ^  It  is  my  resolution,  please  God,  to  go  early  next 

<  summer  into  Scotland.     I  wish,  if  possible,  to  reside  at  Fowlis 

<  while  I  am  in  that  country,  and  I  hope  I  shall,  without  difficulty, 
'  be  able  to  accomplish  my  wish ;  but,  be  that  as  it  may,  nothing 

*  bat  death  or  violent  sickness  shall  prevent  my  affording  you  an 

*  opportunity  of  seeing  me.' 

On  the  20th  January  1802,  he  says  to  Mr  Kenneth  Mao* 
keo»e^  *  I  intimated  to  him  in  general  terms,  (on  the  16th  Decem* 

*  ber,)  that  your  very  short  stay  in  Fernidonald,  (the  district  of 

*  country  in  which  Fowlis  Castle  is  situated,)  not  having  permitted 

*  you  to  obtain  all  that  information  on  his  wood  accounts  which  I 

*  deemed  necessary,  that  I  was  obliged  to  defer  the  final  settlement 
^  al  them  until  next  summer,  when  it  was  my  intention  to  meet 
'him  in  Ros8*shire;  diat,  therefore,  in  his  factory  accounts  for 

*  1800,'  &c.    In  the  same  letter  he  adds,  <  1  am  anxious,  daring  my 

*  lisit  to  Ross-shire,  which  must  be  very  short,  to  avoid  business  as 
^  smch  as  I  possibly  can ;  and  I  expect  I  shall  be  able,  with  your 
'assistance,  (which  I  agmn  s<^cit,)  so  to  arrange  matters  with 

*  Aitken,  &c.,  as  to  leave  nothing  for  diseossion  while  there.    I 

*  have  long  been  among  the  Benedicts ;  but  meikle  man  as  the  laird 

*  of  Fowlis  may  be  among  his  own  fir  trees,  he  is  but  a  little  man 

*  in  London ;  and  therefore  I  did  not  deem  it  necessary  to  publish 
'  my  marriage ;  my  intended  visit  to  Ross-shire  made  it,  I  thougbti 

*  proper.'     On  the  20th  April  he  says,  '  Mr.  Aitken's  accounts  for 

*  1799,  and  the  first  copy  of  those  for  1800,  may  now  be  returned 

*  me  in  course  of  post  I  liave  resolved  to  be  at  Fowlis  as  soon  as 
'  die  house,  which  is  painting  and  repairing,  can  be  inhabited ;  but 
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l5Nov.  j837.  <  as  these  things  do  not  depend  on  my  wishes,  I  cannot  fix  post- 

<  tively  any  time.     I  hope  to  be  in  Edinburgh  in  Jaly  or  August. 

<  1  shall  probably  have  some  few  inquiries  to  make  between  this 

<  time  and  that;  and  I  take  this  opportunity  of  apologising  for  any 

*  trouble  which  they  may  occasion  you.  I  consider  a  journey  to 
'  Ross-shire,  and  a  residence  in  that  country,  as  likely  to  involve 

<  me  in  much  more  trouble  than  would  the  tour  of  the  French  Re- 

*  public/ 
In  the  beginning  of  the  year  some  ship  loads  of  furniture  had 

been  sent  down,  and  by  a  letter  from  Mr  Aitken,  15th  May  1802» 
it  appeared  that  the  house  was  in  the  course  of  being  painted  and 
put  in  order. 

On  the  6th  September,  Sir  Hugh  writes  Mr  Aitken,  *  The  fine 

*  season,  now  almost  past,  makes  me  wish  we  were  set  out  on  our 

*  journey ;  and  I  hope  it  will  not  be  many  days  before  I  am  able  to 

*  fix  that  of  our  departure  hence.    I  shall  depend  entirely  on  the  In- 

<  verness  market  for  what  little  liquor  I  may  require ;  and  in  a  few 

*  days  I  shall  trouble  you  with  a  note  of  what  wines,  &c  I  may 

*  wish  should  be  lodged  at  Fowlis  previous  to  our  arrival.' 
He  accordingly  orders  twelve  dozen  of  wine,  and  three  gallons 

of  spirits  to  be  put  in  the  cellar. 

On  the  14th  of  November  1802,  Sir  Hugh  arrived  at  Fowlis 
with  his  lady,  where  he  was  well  received  by  his  mother,  and  took 
up  his  residence. 

In  passing  through  Edinburgh,  he  says  in  a  holograph  note  to 
Mr  Mackenzie,  *  If  the  day  will  permit  to-morrow,  my  wife  and  I 

<  will  do  ourselves  the  pleasure  of  calling  for  Mrs  Mackenzie.' 
The  first  break  in  the  lease  of  the  London  house  occurred  at 

Christmas  of  this  year,  on  three  months'  notice ;  but  Sir  Hugh  did 
not  avail  himself  of  this ;  and  whilst  some  of  his  domestics  accom- 
panied him  to  Scotland,  one  was  left  in  charge  of  his  residence  in 
town.  The  furniture  was  not  removed ;  and  parish  rates  were  paid 
as  for  an  occupied  house. 

After  reaching  Scotland  Sir  Hugh  appealed  against  an  assess- 
ment on  Fowlis  Castle,  on  the  ground  that  it  was  not  inhabited  or 
furnished  prior  to  November  1802. 

In  August  1803,  the  marriage  was  dissolved  by  the  death  of 
Lady  Munro,  who  was  drowned  when  bathing. 

Sir  Hugh  continued  to  reside  with  his  daughter,  who  was  brought 
up  and  treated  by  him  as  his  legitimate  child,  at  Fowlis  Castie, 
until  she  was  about  twelve  years  old. 

In  September  1808  he  removed  to  London,  according  to  the 
evidence  of  Lady  Mary  Hoss,  solely  for  the  purpose  of  completing 
his  daughter's  education,  where  he  continued  in  the  house  in  Giou- 
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cester  Place,  occasionally  .visiUDg  Scotland  until  1817,  when  he  15Nov.  18S7. 
returned  and  lived  permanently  there  till  1820.     In  that  year  he     >*v^^ 
finally  left  the  country,  and  he  resided  in  London,  except  when  Geor^  and 
f  isitiog  the  Continent,  ever  since.  Cbariei 

The  deposition  of  Lady  Mary  Ross  bears,  *  That  Miss  Munro     "°'^*^' 

<  has  been  brought  up  in  a  manner  in  every  respect  suited  to  her  NuratiTe. 
*  prospects,  as  the  daughter  of  Sir  Hugh  Munro ;  and  that  she  is  a 

<  remarkably  elegant  and  accomplished  person.'  In  1816,  on  bear- 
ing that  the  next  heir  of  entail  was  questioning  her  legitimacy.  Sir 
Hugh  raised  an  action  in  the  Commissary  Court  to  have  the  mat* 
ter  set  at  rest,  which  dropped  on  the  death  of  the  defender,  his  suc- 
cessor being  a  daughter,  who  had  no  interest  in  the  question. 

In  these  circumstances  the  pursuer  raised  the  present  action  of 
declarator  of  her  mother's  marriage,  and  of  her  own  legitimacy  and 
right  to  succeed,  on  her  father's  death,  to  the  estate  of  Fowlis,  which 
was  destined  by  the  entail  to  go  to  his  daughter  on  failure  of  his 
male  issue. 

Defences  were  lodged  by  Sir  Hugh  Munro,  admitting  that  the 
aedon  was  well  founded ;  and  by  George  Munro,  late  of  Culrain, 
and  his  son  Charles,  denying  the  legitimacy  of  the  pursuer. 

A  record  was  made  up  and  oases  ordered  by  the  Lord  Ordinary, 
who  then,  1 2th  May  1835,  reported  the  cause  to  the  Conrt,  with 
the  following  note : 

SoU. — *  The  Lord  Ordinary  has  reported  this  case,  because  it  Note, 
may  inyolve  various  questions  of  international  law  of  great  im- 
portance and  difficulty,  which  have  been  much  agitated  of  late, 
both  in  this  country  and  in  England,  but  which  cannot  yet  be 
considered  as  settled  on  any  certain  foundation.  These  questions 
of  law  may  possibly  be  superseded  by  a  question  more  properly 
of  bjct  or  evidence,  namely,  the  domicil  of  Sir  Hugh  Munro  at 
his  daughter's  birth,  and  his  own  marriage ;  for,  if  it  shall  be  held 
diat  at  both  those  periods  he  was  domiciled  in  England,  it  seems 
clear  that  the  defenders  must  be  assoilzied  from  the  conclusions 
of  this  declarator.  That  question  of  evidence  is  not  fit  for  the 
consideration  of  a  jury,  because  it  is  mixed  up  with  many  points 
of  law  of  a  delicate  and  complicated  nature,  and  therefore  it  is 
also  reported  to  the  Court.  At  first  the  Lord  Ordinary  thought 
that  the  most  convenient  mode  of  proceeding  was  to  take  up  the 
question  of  domicil  s^arately,  as  of  a  prejudicial  nature ;  and 
therefore,  by  his  first  interlocutor,  he  ordered  cases  on  that  point 
alone.  But,  on  reconsideration,  it  appeared  that  a  hardship 
might  in  consequence  be  imposed  upon  the  pursuer,  by  dividing 
the  cause,  and  exposing  her  to  the  risk  of  two  appeals ;  and  there 
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18  no  case  in  which  dispatch  is  more  desirable  than  in  a  question 
of  status,  on  which  rights,  both  personal  and  patrimonial,  of  the 
greatest  importance,  may  depend. 
*  With  regard  to  the  question  of  domicil,  the  issue  seems  to 
turn  upon  the  point,  where  Sir  Hugh  Munro  was  domiciled  at 
the  time  of  his  marriage  with  the  pursuer's  mother  ?  The  de« 
fenders  have  argued  on  the  strength  of  certain  dicta  in  English 
cases,  that  the  status  affixed  by  birth,  in  a  case  of  this  nature,  is 
indelible,  although  the  parents  afterwards  take  up  their  abode, 
and  are  married,  in  a  country  where  legitimation  pefsubseqaem 
matrimofiium  is  admitted.  On  principle,  as  well  as  on  the  high- 
est authorities,  it  is  thought  that  this  proposition  is  not  maintain-* 
able.  But  there  is  no  occasion  to  enter  upon  it  here,  because  it 
is  clear,  from  the  evidence,  that  Sir  Hugh's  domicil,  whether.it 
shall  be  held  to  have  been  in  England  or  in  Scotland,  was  the 
same  at  the  date  of  the  pursuer's  birth,  and  of  his  marriage  with 
her  mother. 

<  Assuming  his  domicil,  at  both  these  periods,  to  have  been  in 
Scotland,  it  is  beyond  doubt  that  the  mere  fact  of  the  celebradon 
of  the  marriage  in  England  is  immaterial ;  for  it  is  a  general  rule, 
that  all  contracts  shall  have  reference  to  the  place  where  they  are 
to  be  implemented ;  and  this  is  more  especially  the  case  as  to 
marriage,  by  which  the  status  of  the  parties  and  their  o&pring  is 
to  be  determined.  On  this  point,  Huber,  Hertius,  and  all  the 
more  recent  Jurists  of  name,  are  agreed. 

<  The  Lord  Ordinary  has  bestowed  much  consideration  on  the 
evidence;  but  having  reported  the  cause,  he  forbears  to  express 
an  opinion  upon  its  import.  Either  view  presents  difficulties,  to 
some  of  which  he  will  very  shortly  advert. 

<  Scotland  was  Sir  Hugh  Munro's  domicil  of  origin,  and  it  is  clear 
that  he  retained  that  domicil  until  his  education  was  finished,  and 
till  he  returned,  in  1789,  from  his  tour  on  the  Continent.  Absence 
from  home  by  a  youth,  for  the  purpose  of  education,  or  the  bene- 
fit of  foreign  travel,  is  the  example  commonly  given,  in  which  a 
change  of  residence  confessedly  does  not  operate  a  change  of  do- 
micil ;  and  the  case  is  the  same  whether  the  party  is  a  minor  or 
sui  juris. 

'  From  1789  till  the  beginning  of  1794,  Sir  Hugh  lived  with  his 
mother,  at  Ardullie  in  Ross-shire.  The  house  was  his  property ; 
but  he  had  no  establishment  there  distinct  from  that  of  his  mother; 
It  appears  that  she  had  a  right  to  occupy  the  house,  but  on  what 
footing  is  not  explained.  Her  son  during  this  period,  therefore, 
must  be  held  to  have  been  her  guest  or  lodger.  But,  as  his  do« 
micil  was  originally  Scotch,  and  as  he  had  done  nothing  to  alter  it 
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<Id  1794  a  misanderetanding  arose  between  Lady  Fowlis  and  George  and 
bim,  on  account  of  her  refasing  to  give  np  Arduliie,  and  he  went  Charles 
to  London  to  reside.     It  does  not  appear  that  he  left  servants,    lunro^ 
horses,  or  any  other  part  of  an  establishment  at  ArduUie,  and  he      Note, 
had  never  lived  at  Fowlis  Castle,  the  mansibn-house  of  his  estate. 
Indeed,  it  was  at  that  time  nnfit  to  be  inhabited^     After  being  in 
lodgings  in  Dover  Street  for  some  months,  he  obtained  a  lease  of 
a  house  in  Gloucester  Place  for  ^  period  of  seven,  fourteen,  or 
twenty-one  years,  from  Christmas  1795,  at  the  pleasure  of  the 
lessee;  and,  at  the  same  time,  he  granted  a  lease  of  the  Mains  or 
home  farm  of  Fowlis  Castle,  with  ^he  exception  of  the  inner  lawn, 
for  seven  years,  with  a  power  to  resnme-at  the  end  of  three  years. 
He  did  DOt  resume  possession,  but  renewed  the  lease. 

*  From  1794  tilt  September  1801,  the  date  of  his  marriage,  it 
dees  not  appear  that  he  was  ever  in  Scotland. 

*  It  is  said  by  the  defendetB,  that  these  circumstances  indicate  an 
English  domicil  at  the  periods  in  qaestion, — Itfi,  Because  they 
show  that  London  was  then  Sir  Hughes  ordinary  abode,  and  they 
afford  no  grounds  to  conclude  that  he  intended  to  leave  it  at  any 
given  time ;  and,  2dfy,  Because  h^  had  no  place  of  residence  or 
establishment  in  Scotland,  having  removed  from  his  mother's 
house,  and  Fowlis  Castle,  as  is  proved  by  a  letter  under  his  hand, 
being,  until  the  year  1802,  neither  inhabited  or  habitable.  This, 
therefore,  is  not  a  competition  between  two  residences,  each  of 
which  was  occupied  in  its  turn,  as  in  the  case  of  Lord  Sommerville, 
but  between  a  domicil  arising  from  the  sole  residence  of  a  party 
sni  juris  for  a  period  of  six  years,  and  the  forum  originis,  which, 
without  residence,  or  some  other  qualified  circumstance,  is  of  no 
avail. 

'  Farther,  many  of  the  circumstances  on  which  the  pursuer  relies 
seem  of  little  weight  Sir  Hugh  inherited  a  landed  estate  in 
Scotland,  and  he  increased  it  by  a  purchase  of  land  in  the  neigh- 
bourhood* But,  in  the  cases  of  the  Earl  of  Strathmore  and  of 
Ross,  the  aituaUon  of  the  party's  estate  was  'held  immaterial.  As 
little  stress  can  be  laid  on  the  fact,  that  Sir  Hugh  took  a  lively 
interest  in  his  Scotch  property,  and  gave  minute  directions  as  to 
its  management  He  sold  his  estate  in  England ;  but  that  was  the 
result  of  a  transaction  of  his  guardians  while  he  was  yet  under 
age ;  and  it  does  not  appear  that  that  estate  was  ever  contem^ 
plated  by  his  father,  any  more  than  by  himself,  as  a  place  of  re*- 
tidence.  It  is  equally  unimportant,  that  he  occasionally  acted  as 
a  magistrate  in  Ross-shire,  attended  public  meetings,  and  voted 
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15  Not.  1837.  ^  at  elections,  before  his  removal  to  London  in  1793,  and  after  his 

*  return  in  1802,  not  only  because  those  acts  do  not  fall  within  the 
^  period  in  question,  but  because  they  naturally  or  frequently  re- 

*  suit  from  a  connection  with  landed  property,  altogether  indepen- 
^  dent  of  domicil.     It  was  so  laid  down  in  the  House  of  Lords  in 

<  both  the  cases  which  have  just  been  mentioned.     There  are  in- 

*  stances  given  in  the  proof  of  Sir  Hugh  sending  furniture  and  wine 

<  to  Fowlis  Castle  during  this  period ;  but  this  might  have  been 

*  done  though  he  meditated  only  occasional  and  short  visits  to  Scot- 

<  land,  such  as  repeatedly  occurred  in  the  cases  of  Lord  Strathmore 
^  and  Ross. 

*  But  there  is  one  circumstance  of  very  great  weight  in  favour  of 

*  the  pursuer's  claim,  namely,  that  Sir  Hugh  did  remove  to  Scot- 
\  land  after  his  marriage  in  September  1801,  and  resided  there  ex- 

*  clusively  for  many  years.      For  although  his  domicil,  after  his 

*  marriage,  is  immaterial  in  itself,  it  may  afford  evidence  of  what  his 
^  views  and  intentions  were  during  the  preceding  period  of  his  life. 

*  Accordingly,  it  is  ably  founded  on  in  the  pursuer's  case,  to  show, 
^  that  although  it  was  not  convenient  for  him  to  put  Fowlis  Castle 

<  in  repair,  or  to  furnish  it,  he  had  always  regarded  Gloucester 

<  Place  as  a  temporary  abode,  or  a  lodging  to  be  occupied  when, 
^  like  other  young  men  of  fortune,  he  resorted  to  the  metropolis ; 
^  yet  he  never,  lost  sight  of  his  paternal  mansion,  as  his  proper  and 

*  only  home,  resorting  to  it  permanently  as  soon  as  his  status  was 

<  fixed  by  marriage. 
<  What  effect  is  to  be  given  to  a  suggestion  of  the  defenders,  that 

*  Sir  Hugh  might  have  been  induced  to  return  to  Scotland  with  a 

<  view  to  legitimate  the  pursuer,  is  left  for  the  consideration  of  the 

<  Court.     The  Lord  Ordinary  can  discover  no  trace  of  evidence 

*  that  he  was  influenced  by  that  motive.' 


Pursuer's 
Pleas. 


The  Court  ordered  additional  cases  to  be  put  in,  and  requested 
the  opinions  of  the  other  Judges. 

The  pursuer  pleaded — Looking  to  the  circumstances  previous 
to,  and  attendant  on,  the  departure  of  Sir  Hugh  Munro  from  Scot- 
land, and  to  his  correspondence  and  behaviour  anterior  to  his  mar- 
riage, it  could  not  be  held  that  he  had  quited  Scotland  animo  re- 
manendi,  or  that  he  was  not  a  domiciled  Scotchman  at  the  date  of 
his  marriage ;  but  if  there  could  be  any  doubt  on  that  point,  it  was 
removed,  and  his  original  intention  was  exclusively  established  by 
his  subsequent  conduct ;  for,  in  point  of  fact,  he  did  return  to  Scot- 
land, and  remain  there  for  eight  years,  and  then  quitted  it  only  for 
the  education  of  the  pursuer.     Thus,  on  the  principle  established 
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in  the  cases  of  Lord  Sommerville  and  Sir  George  Warrender,  Sir  15  Nov.  1837. 
Uogh  was  a  domiciled  Scotchman  •  ^^'V^^ 

Bat  if  Sir  Hugh  Munro  was  then  a  domiciled  Scotchman  at  the  Q^^^^'jlnd 
date  of  the  marriage,  it  most  be  looked  on  as  a  Scotch  marriage,  Charles 
to  be,  in  all  respects,  governed  as  to  its  effects  on  the  wife  and  ^"'"^**' 
ehiUren  by  the  law  of  Scotland,  that  being  the  place  of  the  hus-  Pursuer's 
band's  domiciL     For  the  effect  of  the  constitution  of  marriage  is, 
that,  by  the  jus  gentium,  the  law  regards  the  family  as  represented 
by  the  husband, — as  absorbed  in  his  status,  and  as  enjoying  the 
rights  conferred,  or  subject  to  the  rules  of  life  imposed  by  the  law 
of  the  land  to  which  he  is  subject ;  or,  in  other  words,  to  the  law 
of  bis  domidl,  which  is  always  theirs.     See  the  case  of  Lashley  t?. 
Hogg,  10th  July  1804,  Robertson  an  Personal  Suecessian^  p.  418- 
23-25  and  28 ;  and  the  speeches  of  Lord  Brougham  and  Lynd«* 
harst  in  the  late  case  of  Warrender  v.  Warrender;  also  Vattelj  2. 
&  14;  Story f  p.  6,  $  193.     Now,  by  the  law  of  Scotland,  all  chil* 
dren,  without  respect  to  the  place  of  their  birth,  born  out  of  wed- 
lock, are  legitimated  by  the  subsequent  marriage.     Oat^,  2,  13, 
16;  StatTf  33,  42;  Ersh.  p.  42;  Bank.  1,  5,  54;  and  the  case  of 
M'Adam,  May  1813,  1.  Dow^  148. 

In  DO  case  where  legitimacy  was  claimed,  as  in  this  case,  on  the 
groood  that,. at  the  date  of  the  marriage,  the  father  was  a  domciled 
Seotchman,  intending  without  delay,  thereafter  accomplishing,  and 
thereby  proving  his  intention  to  return  home  to  Scotland,  and  to  settle 
there  with  his  wife  animo  remanendi,  has  it  ever  been  refused ;  or 
hat  any  inquiry  been  made  when  and  where  the  child  was  begotten 
or  born.  In  the  cases  of  Sheddan  v.  Patrick,  7th  Nov.  1798,  Man 
FordgHf  App*  No.  6,  and  the  Earl  of  Stratbmore,  in  March  1821, 
the  Gither  was  domiciled  in  America,  and  never  was  with  his  wife 
in  Scotland*  The  case  of  Ross  v.  Rose,  Idth  May  1827,  and 
16th  July  1^0,  4W.^S.  289,  went  on  the  domicil  of  all  the  par- 
ties being  in  England.  In  these  cases  the  decision  of  the  point 
iotoaliy  before  the  Court  is  alone  to  be  relied  on,  as  it  is  the  na- 
ture of  the  human  mind  that  it  judges  more  clearly  in  the  concrete 
than  in  the  abstract.  The  case  of  Bartwhistle,  4.  W.  Sf  5.  App.  5, 
p*  95,  went  on  the  statute  of  Merton,  by  which  the  ecclesiastical 
law  of  legitimation  by  subsequent  marriage  is  declared  to  have  no 
effect  in  a  question  of  succession  to  lands  in  England. 

The  defence,  that  the  pursuer's  mother  was  a  domiciled  English- 
vomao  at  the  date  of  the  pursuer's  birth,  is  groundless,  because,  by 
her  marriage,  she  instantly  and  ipso  jure  attained  to  the  domicil  of 
her  husband*  Again,  the  defenders  object  that  the  marriage  was 
celebrated  in  England  ;  but  in  the  cases  of  Ross  of  Cromarty, 
Hogg  and  Warrender,  the  principle  was  adopted,  that  the  lex  loci 
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15  Not.  1837.  contractus  has  no  other  effect  than  to  fix  the  form  of  the  contract. 
In  other  respects,  it  is  the  law  of  the  place  where  the  contract  is 
to  be  fulfilled  that  regulates  its  effects.  But  what  is  the  result  of 
the  defender's  argument  ?  If  the  pursuer's  father  had  brought  her 
mother  home  and  installed  her  in  his  mansion-house  as  his  lawful 
wife,  and  there  cohabited  with  her,  their  acknowledged  child  would 
undoubtedly  hare  been  legitimated.  This  is  not  disputed.  The 
defender's  objection,  then,  must  be  founded  on  the  feet,  that  it 
was  not  an  irregular  marriage  in  Scotland,  but  a  regular  marriage 
in  England ;  but  it  is  utterly  futile,  for  this  plain  reason,  that  Sir 
Hugh  Munro  had  no  power  to  import  the  law  of  England  into 
Scotland.  The  place  at  which  a  marriage  may  be  celebrated  may 
be  altogether  accidental :  like  the  place  of  birth,  it  may  occur  on  a 
journey ;  and  as  the  parties  may  know  nothing  of  the  law  of  the 
state  in  which  it  occurred,  the  rights  of  the  wife  or  child  cannot  be 
held  dependant  on  the  result  of  an  inquiry  as  to  law  of  that  state* 
But  it  may  also  be  said  that  here  there  was  an  actual  Scotch  mar- 
riage, by  the  acknowledgment  of  Sir  Hugh  to  Mr  Mackenzie,  of 
the  party  as  his  wife,  and  his  subsequent  cohabitation,  so  that  the 
defender's  plea  on  the  place  of  marriage  falls  to  the  ground. 

The  defenders  also  rely  upon  the  law  of  England,  and  urge,  that 
by  that  law  the  personal  status  of  bastardy  is  indelible.  But  so  far 
as  known  to  the  pursuer,  it  has  never  been  decided,  that  by  the  law 
of  England,  in  the  case  of  a  domiciled  Scotch  father,  the  child 
born  before  marriage  acquires,  to  all  intents  and  purposes,  an 
indelible  incapacity  of  succession  even  there.  As  to  real  estate 
in  England,  what  is  called  the  statute  of  Merton  may  hold  him  to 
be  so ;  but  independent  of  succession  to  real  estate,  the  pursuer,  on 
inquiry,  is  satisfied,  that  in  the  case  of  a  common  domiciled  fetber, 
it  has  never  been  decided  by  any  court  in  England  that  such  a 
child  is  to  be  held  in  other  respects  illegitimate. 


Defenders* 
Pleas. 


The  defenders  pleaded — Even  supposing  that  the  domicil  of 
Hugh  Munro  was  to  be  held  Scotch,  the  effect  of  this  could  not  be 
to  give  to  the  pursuer,  born  of  an  English  mother  out  of  wedlock 
in  England,  the  status  of  a  legitimate  child,  by  virtue  of  her  pa* 
rents'  marriage  there ;  for  the  law  of  England  cannot  thus  be  over- 
ruled by  the  Scotch  domicil  of  the  father ;  and  by  that  law,  a 
party  born  a  bastard  there  cannot  be  legitimated  by  any  subse- 
quent marriage ;  Blackstone^  vol.  i.  455.  Effect  has  been  given  to 
this  principle  in  the  cases  of  the  Earl  of  Strathmore,  ^.  W.  ^  S. 
93t  and  that  of  Ross  v.  Rose,  4.  W.  SfS,  295.  In  the  case  of 
De  Conti,  quoted  from  BouUenois,  and  founded  on  in  the  last 
<:ase,  the  birth  of  a  child  in  France,  where  subsequent  legitiaia^> 


No.  a  COURT  OF  SESSION.  31 

tion  was  permitted,  was  held  to  have  conferred  an  indelible  capa^^  15  Nov.  1837. 
city  of  legitimation ;  by  a  parity  of  reason,  such  indelibility  fixed     ^"^V^^ 
by  birth  within  a  territory  where  legitimation  by  subsequent  mar-  q^"™  ^^ 
riage  is  unknown,  will  effectually  prevent  the  operation  of  any  Charles 
retrospective  influence  upon  a  subsequent  marriage.  Munr^ 

But  further,  England,  the  place  of  birth,  was  also  the  domicil,  Defenders* 
when  tlie  pursuer  was  born,  of  her  mother,  the  only  parent  which  ^'^"' 
the  English  law  recognised  her  to  have ;  Blaokstane,  vol.  i.  p.  459« 
The  pursuer  could  therefore  derive  her  domicil  from  her  mo* 
tber  only,  and  the  question,  whether  she  was  to  be  considered  a 
Scotch  or  English  bastard,  was  to  be  decided  by  the  domicil  of 
the  putative  father.  It  would  be  absurd  to  hold  that  the  pursuer 
ihould  lose  the  status  of  an  English  bastard,  and  the  attendant 
privilege  of  making  a  settlement,  by  force  of  the  law  of  Scotland, 
io  respect  that  the  party  acknowledging  the  paternity  was  domi- 
ciled in  that  country. 

In  the  next  place,  the  marriage  was  celebrated  in  England  ao* 
cording  to  the  English  forms.  The  defenders  do  not  contend, 
tbat,  in  questions  of  status,  the  lex  loci  contractus  of  the  marriage, 
which  excludes  legitimation  per  subsequens  matrimonium,  is  to  be 
decisive  of  the  rights  of  parties.  But  still,  in  this  question  of  le-» 
litimacy,  they  cannot  admi^  that  the  place  of  the  contract,  espe- 
cially when  coupled  not  only  with  the  birth-place  of  the  child 
and  the  domicil  of  the  mother,  but  with  the  actual  residence  of 
the  husband  at  the  date  of  the  marriage,  is  not  of  material  im- 
portance. They  maintain  that  all  the  circumstances  affecting  the 
sitnation  of  the  parties  must  be  kept  in  view. 

Without  disputing  the  general  rule  laid  down  in  the  cases  cited 
by  the  pursuer,  that  the  contract  may  be  regulated  according  to 
the  law  of  the  country  wliere  it  is  to  take  effect,  it  must  be  ad- 
mitted, that  in  a  mixed  question  of  domicil  and  legitimacy,  the 
place  of  contract  is  of  vast  importance.  The  child  was  born  in 
bastardy, — the  mother  was  domiciled  in  England.  The  marriage 
was  contracted  in  England, — the  husband  was  resident  in  Eng- 
land. He  had  no  abode  but  in  London.  He  had  not  been  out 
of  London  for  five  years ;  and  it  is  a  very  striking  fact  in  the  pre- 
sent case,  as  appears  by  the  register  of  baptisms,  that  the  pursuer 
was  not  baptised, — although  it  is  not  pretended  that  Sir  Hugh  had 
soy  peculiar  tenets  hostile  to  infant  baptism, — until  July  161 1, 
when  she  was  upwards  of  fifteen  years  of  age,  and  long  after  her 
mother's  death.  Her  mother  could  not  have  looked  forward  to 
the  legitimation  when  she  yielded  to  Sir  Hugh.  She  could  not 
have  looked,  nor  could  he  have  looked,  to  the  law  of  Scotland, 
when  they  purposely  avoided  coming  to  Scotland  to  celebrate  the 
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15  Not.  1837.  marriage ;  and  he  certainly  could  not  have  considered  her  as  a 
lawful  child,  when  he  did  not  get  her  baptised  until  she  was  fif- 
teen years  of  age. 

The  authorities  in  Scotch  law,  in  stating  the  principles  of  sul> 
sequent  legitimation,  lay  it  down  as  applicable  to  the  ordinary 
case,  and  by  no  means  mean  to  say,  that  all  inquiry  into  the  birth 
of  the  children,  and  other  circumstances,  are  always  excluded. 
In  the  case  of  Ross  t;.  Rose,  the  Scotch  marriage  was  not  held 
sufficient  to  legitimate  the  children,  because  the  father's  domicil 
was  England. 

In  the  preceding  argument  it  has  been  assumed  that  the  do<« 
micil  of  Sir  Hugh  Munro  was  Scotch,  which  is  clearly  not  the 
case.  But  if  it  be  held  to  be  English^  then  that  being  the  matri- 
monial domicil,  must  regulate  the  decision ;  for  even  giving  the 
pursuer  the  benefit  of  all  the  time  down  to  the  period  of  Lady 
Munro's  death,  how  can  it  be  said  that  the  matrimonial  domicil 
was  in  Scotland  and  not  in  London  ?  Robertson^  p.  188.  Can  it 
be  said  that  the  circumstance  of  Sir  Hugh  having  come  down  on 
a  visit  and  remained  in  Scotland  for  nine  months,  without  break- 
ing up  his  London  establishment,  could  make  Scotland  the  ma- 
trimonial domicil  ?  If,  then,  the  domicil  of  Sir  Hugh,  at  the  time 
of  the  ceremony,  was  English,  and  of  consequence  the  true  ma- 
trimonial domicil  must  likewise  be  held  to  be  English,  the  de-* 
fenders  submit  that  there  can  be  no  doubt  that  the  illegitimacy 
must  remain.  In  regard  to  the  view  taken  by  the  pursuer,  that 
the  marriage  may  be  looked  on  as  Scotch,  from  the  conduct  of 
the  parties  in  that  country  being  enough  to  constitute  a  marriage, 
had  they  been  single,  it  must  be  recollected  that  they  had  pre* 
viously  been  regularly  married  in  England,  and  could  not  con* 
tract  a  second  marriage,  to  the  efiect  of  altering  the  status  either 
of  themselves  or  children ;  Jolly  v.  Macgregor,  3.  fV.  Sf  S.  156. 


The  following  opinion  was  returned  by  the  Lard  Justice-Clerk, 
and  Lords  Meadowbank^  Fvikrion^  Jeffrey  and  Cuninghame : 

We  are  of  opinion,  that  the  pursuer  has  not  established  her 
right  to  the  character  of  the  legitimate  daughter  of  the  late  Sir 
Hugh  Munro  of  Fowlis;  and  that  the  defenders  are  therefore 
entitled  to  be  assoilzied  from  this  action. 

We  are  of  this  opinion,  because  we  are  satisfied  that  Sir  Hugh 
was  truly  domiciled  in  England,  both  at  the  birth  of  the  pursuer, 
in  1796,  and  whdi,  in  September  1801,  he  there  married  her 
mother,  who  had  never  had  any  other  domicil.  We  do  not  think 
it  necessary  to  consider  how  the  case  of  the  pursuer  might  have 
been  alFected  by  the  English  domicil  of  the  mother  alone,  taken 
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along  with  the  fact  that  she  herself  was  born  in  that  part  of  the  16  Kov.  I837» 
united  kingdom,  and  that  it  was  the  place  where  the  marriage     ^"^^^v^*^ 
was  subsequently  celebrated,  and  where  all  parties  continued  to  owlree  and 
reside  for  upwards  of  a  year  after  that  marriage,-^if  Sir  Hugh  Charles 
himself  had,  up  to  the  time  of  the  marriage,  been  incontestably  a     ""'^"' 
domiciled  Scotchman.    Even  upon  this  supposition,  however,  we  Opinion  of 
think  the  pursuer  must  have  had  difficulties  to  encounter,  which  jj^^dses!^^ 
have  not  yet  been  resolved  by  any  clear  authority  in  the  law  of  Lord  TusnVe- 
either  country.     Some  of  the  dicta  in  the  ultimat<e  decision  of  the  ^'^^^>  ^^' 
cases  of  Sheddan,  Strathmore  and  Ross,  seem  to  point  to  a  con« 
elusion  against  her ;  while  others,  of  the  very  highest  authority^ 
in  the  more  recent  case  of  Sir  George  Warrender,  have  rather  a 
contrary  bearing.     But  holding,  as  we  do,  that  the  domicil  of  the 
husband  was  also  English,  we  humbly  conceive  that  there  is  no 
authority  on  which  the  claim  of  the  pursuer  can  be  supported.    - 
We  do  not  think  it  clear,  that,  at  the  time  of  the  marriage^ 
Scotland  was  exclusively  or  immediately  contemplated  as  the  fu^- 
tore  home  of  the  parties,  or  the  country  in  which  their  conjugal 
rights  and  duties  were  to  be  claimed  and  performed ;  though  we 
rather  incline  to  think  that  it  should  be  so  held.     But  then  we 
are  of  opinion,  that  this  is  a  consideration  truly  irrelevant,  and 
extrinsic  to  the  present  question.     The  law  of  the  country  to 
which  the  contracting  parties  looked  at  entering  into  the  contract, 
and  in  which  they  intended  that  it  should  be  carried  into  execu*^ 
tion,  may  very  properly  be  referred  to  (in  preference  to  that  of 
the  place  of  celebration,  and  perhaps  even  of  domicil)  for  the 
measure  of  tkeir  rights  and  obligations, — because  these,  and  no 
others,  were  truly  the  rights  and  obligations  for  which  they  must 
be  held  in  substance  to  have  mutually  stipulated  and  engaged. 
But  the  legitimation  of  their  previous  offspring  is  not  a  matter  for 
which  they  could  contract  or  stipulate ;  or  which  can  now  be 
given  or  withheld  according  to  what  might  be  proved  or  inferred 
as  to  their  purposes  or  understanding.    It  is,  on  the  contrary, 
the  gift  or  legal  result  of  the  law,  as  applicable  to  certain  facts 
and  circumstances ;  the  value  and  effect  of  which  must  be  judged 
of  by  the  law  alone,  independent  altogether  of  the  intentions  or 
expectations  of  the  parents.     The  law,  therefore,  under  which 
they  themselves  intended  to  live  as  married  persons,  may  very 
well  be  allowed  to  settle  the  extent  of  their  rights  abd  duties  as 
with  each  other,  but  cannot  afiect  the  condition  of  children  pre- 
vioosly  bom,  which  we  think  must  be  determined  by  the  law  of 
the  country  where  the  parents  were  domiciled  at  the  birth  and 
tlie  marriage.     If  the  domicil  was  not  the  same  for  both  parents 
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16  Not.  1837.  at  these  two  periods,  we  should  hold  that  that  of  the  father,  at  the 
^^^V^^    time  of  the  marriage,  should  give  the  rule.     But  as  they  were  the 
Geomand     Same  in  this  case,  the  question  does  not  arise. 
Charles  From  what  has  now  been  said,  it  will  be  understood  that  we  do 

""'^'  not  adopt  the  doctrine  maintained  in  some  parts  of  the  defender's 

Opinion  of      case,  as  to  the  absolute  indelibility  of  the  bastardy  which  attaches 
Judges.  ^^  ^  ^^^'^  born,  under  any  circumstances,  out  of  lawful  wedlock^ 

lK)rd  Justice-  in  England*    Expressions  calculated  to  countenance  such  a  doc« 
Cleric,  &c.       trine  appear,  no  doubt,  to  have  been  used  by  some  of  the  noble 
and  learned  persons  who  disposed  of  the  cases  of  Sheddan  and 
Strathmore,  in  the  House  of  Lords.     But,  as  in  both  these  cases 
the  domicil  of  both  parents,  as  well  as  the  place  of  marriage,  and 
the  after  home  of  all  the  parties,  was  indisputably  within  the  ter- 
ritory of  the  law  of  England,  we  cannot  but  consider  them  as  ha* 
ving  been  used  with  reference  to  those  admitted  circumstaaceSf 
and  as  truly  importing  no  more  than  that  the  law,  to  which  alone 
the  parents  were  subject  at  the  time  of  the  birth  and  of  the  nouir* 
riage,  must  then  have  attached  upon  the  child,  and  fixed  ita  oou* 
dition  as  a  bastard,  so  irrecoverably  as  to  admit  of  no  change  by 
any  subsequent  acquisition,  either  of  domicil  or  of  patrimonial  in- 
terest, in  another  country.     To  this  extent  we  conceive  these  de- 
cisions to  be  of  binding  authority ;  and  the  opinion  we  have  ex- 
pressed is  in  entire  conformity  to  them.    But  we  do  not  think 
they  went  farther ;  and  we  accordingly  observe^  that  in  the  last 
case  in  which  a  question  of  this  kind  was  submitted  to  the  Court 
of  review,  we  mean  that  of  Ross  of  Cromarty,  the  Lord  Chancel- 
lor, (Lyndhurst,)  in  moving  the  judgment  of  the  Lords  against 
the  legitimacy  of  the  claimant,  expressly  declined  giving  any 
opinion  on  the  general  indelibility  of  an  English  bastardy,  and 
rested  his  judgment  entirely  on  the  English  domicil  of  both  the 
parents  at  the  period  of  the  marriage.    We  have  understood  also^ 
that  the  Lord  Chancellor,  (Eidon,)  maintained  the  same  reserve 
in  the  earlier  case  of  Strathmore,  and  gave  his  opinion  against  the 
legitimacy  on  the  English  domicil  and  marriage  alone ;  while  in 
the  case  of  Sheddan,  those  decisive  circumstanecs  were  combined 
with  the  additional  disqualification  of  alieaage  on  the  part  of  the 
claimant.    In  short,  while  there  has  confessedly  been.  nojmifftmaU^ 
any  where,  denying  the  right  of  legitimation,  per  svbsequtns^  vut^ 
tHmaniumf  to  the  children  of  Scottish  parents,  having  no  other 
than  a  Scottish  domicil  at  the  time  either  of  the  birth  or  the  sub- 
sequent marriage*  on  the  single  ground  of  those  children,  or  some 
of  them,  happening  to  be  born  during  an  occasional  visit  of  the 
mother  in  England,  we  must  hold,  that  it  cannot  have  been  in- 
tended to  prejudge  such  a  question  by  any  dicta  delivered  in  cases 
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where  U  was  bot  raised  or  argiled ;  and  that  whenever  it  is  so  16  Nov.  las?. 
raised,  it  will  be  dealt  with,  at  all  events,  as  an  open  question.         ^^"^V^^ 

As  to  the'eVidenck  upon  which  we  have  felt  ourselves  con-  gJoJJ^mcI 
strained  to  hold  that  Sir  Hugh  Monro  was  a  domiciled  English*  Charles 
man  at  and  previous  to  his  marriage  with  the  mother  of  the  pur*         °* 
soer  in  September  1801,  we  do  not  think  it  necessary  to  go  into  Opinion  of 
say  details.     On  the  wbole^  it  appears  to  us  clear,  that  in  1794  ^^^1^"^ 
Sir  Hogh  removed  his  residence  to  London,  with  a  view  to  a  j^^  j, 
long  and  settled,  though  indefinite^  abode ;  and  that  in  the  course  Cieiji,  Sec 
of  that  residence  he  had  lost  his  former  Scottish  domicil,  and 
•eqoired  a  new  <Mie'  in  Engllandi  long  before  the  period  of  his 
marriage  in  1801.     He  had  lived  by  that  time  more  than  seven 
years  amtinnously  in  the  itietropolis.    In  1705,  a  year  before  the 
birth  of  the  pursuer,  he  bad  taken  the  lease  of  a  house  there,  for 
a  period  of  twenty-ode  years,  with  a  break  at  the  end  of  seven 
years,  of  which^he  did  not  avail  himself.     He  had  all  this  time  no  , 
adequately  furnished  bouse  for  his  acoommddation,  and  no  do* 
flwstic  estilbli^ment  in  Scotland ;  and,  in  1795,  he  had  let  the 
Mains  or  home  farm  around  his  Scottish  castle  for  seven  years — 
with  a  power,  which  he  did  nei  exercise^  of  resuming  it  at  the  end 
ofthvee. 

We  are  not  of  opinion,  that  the  ultimate  judgment  in  the  cas^ 
of  Lord  Somerville  affords  liny  countenance  to  the.  notion  that 
Sr  Hugh  Mmiro  never  lost  his  Scottish  domicil.  Tiie  question 
in  that  case  was,  where  Lord  Somerville  was  domiciled  at  tA€ 
period  €fhi8  deaib ;  and  the  st&te  of  the  fact  being,  that,  for  many 
years  previous  to  that  event,  he  had  an  establishment  and  do- 
mestic residence  in  both  oonntriiss,  and  divided  his  time  pretty 
equally  between  them,  it  was  held  reasonable  to  infer,  that  the 
origiBat  do^noil  of  nativity,  which  coubl  not  be  lost  by  mere  ab- 
sence from  Scotland  on  public  employment,  was  that  which  he 
Inferred,  and  meant  to  perpetuate,  during  this  period  of  volun- 
tary, but  divided  residence. '  The  question  here,  however,  is  not 
where  Sir  Hugh  was  domiciled  at  his  death,  or  when  he  regained 
that  of  his  nattvi^  after  bid  return  to  Scotland  in  1802,  but  what 
was  his  domicil  at  the  time  ot  the  pursuer's  birth,  and  his  mar- 
riage with  her  mother. 

We  cannot  think  that  ai  settled  voluntary  residence  for  upwards 
of  seven  years,  in  one  and  the  same  house  in  London,  held  on  a 
lease  entered  into  at  the  very  beginning  of  such  residence,  can  be 
barred  of  its  natw^al  effisct  of  establishing  an  English  domicil  for 
the  resident,  by  such  expressions  as  occur  during  this  period  in 
the  correspondence  of  Sir  Hugh.  It  is  no  doubt  truci  as  the 
pursuer  observes,  that  he  appears  always  to  have  cherished  the 
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16  Not.  1837.  notion  oF  one  day  returning  and  taken  up  his  abode  in  his  pater* 
^^^>^^^    nal  mansion ;  and  that  be  made  some  small  preparations,  from 
GeoTM  and     ^^^^  ^^  time,  for  such  an  ultimate  return :  But  all  this,  we  ham- 
Cbaries  bly  conceive,  indicates  an  intention,  not  to  retain  his  original  do* 

"""^^l  micil,  which,  as  to  a  man  sui  juris,  requires  residence  as  well  as 

Opinion  of      purpose,  but  m«rely  to  regain  or  reassume  it  at  some  future  pe« 
jud'^'es.  Tiodf  when  the  objects  of  his  long  voluntary  residence  in  England 

Lord  Justice-  ^^^^  attained,  and  he  was  ready  to  throw  off  and  resign  the  inter* 
Clerk,  &c.  mediate  English  domicil  he  had  consequently  acquired.  Men 
settling  themselves  of  their  own  accord,  or  in  the  Compan3r's  ser- 
vice, in  India,  are  held  beyond  all  doubt  to  lose  their  native,  and 
to  acquire  an  Indian  domicil ;  and  the  cases  are  innumerable  jn 
which  their  intestate  succession  has  been  distributed  upon  this 
assumption  accordingly.  Yet  there  probably  is  not  one  of  those 
persons,  especially  of  Scottish  origin,  who  has  not  meditated  an 
ultimate  return  to  his  native  land ;  and,  in  the  great  majority  of 
instances,  made  great  preparations  and  outlays  with  a  view  to  it. 
All  this,  however,  only  indicates  a  purpose  to  change  their  actual 
Indian  for  a  future  Scottish  domicil ;  and  till  this  purpose  is  con- 
summated by  their  actual  return  to  Scotland  animo  remanendi, 
it  is  quite  settled  that  their  only  domicil  is  in  India,  and  that  it  is 
by  the  law  of  that  country  that  their  rights  and  condition  must  be 
exclusively  regulated.  If  Sir  Hugh  Munro  had  died  in  London 
the  day,  or  the  year,  after  his  marriage,  it  does  not  appear  to  us 
to  be  doubtful  that  his  moveable  succession  ab  intestato  must 
have  been  regulated  by  the  law  of  England  :  and  if  he  was  clearly 
a  domiciled  Englishman  to  this  effect,  we  cannot  possibly  doubt 
that  he  was  also,  in  regard  to  the  marriage  itself,  and  its  conse* 
quences. 

The  following  opinion  was  returned  by  Lords  Glenlecj  Medwyn^ 
Moncreiff^Bnd  Cockbum: 
Lord  Gienlee,      This  is  a  case  of  great  interest  to  the  parties.     We  also  think 
^^*  it  of  importance  to  the  law ;  and  we  have  accordingly  considered 

it  carefully. 

Though  the  case  raised  by  the  declaratory  conclusions  of  the 
summons  is  generally  upon  the  personal  status  of  the  pursuer,  as 
maintaining  herself  to  be  the  legitimate  daughter  of  her  father. 
Sir  Hugh  Munro,  it  appears  from  the  form  and  scope  of  the  sum- 
mons, and  more  especially  from  the  character  and  position  assumed 
by  the  defender,  that  the  substantial  question  raised  between  these 
parties  relates  to  xhe  eventual  succession  to  the  estate  of  Fowlis 
in  Scotland,  under  the  entail  of  that  estate.  The  parties  in  reality 
join  issue  in  the  question,  which  of  them  is  at  this  moment  the 
presumptive  heir  of  entail  ? 


Ncff.  COURT  OF  SESSION.  ST 

Although,  therefore^  the  qoiestio  statos  to  be  determined  mutt  16  Not.  1837. 
be  governed  by  the  principles  of  general  law  applicable  to  all  such    ^*^V"^^ 
questions,  it  is  not  unimportant  to  keep  it  in  view,  that,  as  that  G«>m  and 
question  arises  with  a  precise  relation  to  the  rights  of  succession  Cbariec 
to  a  landed  estate  situated  in  Scotland,  it  is  by  the  law  of  Scot*     unro^ 
land  peculiarly  that  it  must  be  tried  and  decided.     The  pursuer,  Opinion  of 
in  asking  it  to  be  declared  that  she  is  the  legitimate  daughter  of  ^^ 
her  father,  and  as  such  the  heiress- presumptive  of  entail  in  the  Lord  Glealce, 
estate  of  Fowlis,  sKys,  and  necessarily  must  say,  that  she  is  thus  ^^* 
Intimate  according  to  the  rules  of  the  law  of  Scotland,  as  laid 
down  by  the  authorities  in  that  law,  and  the  decisions  of  the  courts 
having  jurisdiction  to  administer  it.     And  the  defender,  in  ap- 
pearing to  resist  the  pursuer's  demand,  and  maintaining  that  she 
is  not  legitimate,  and  therefore  that  he  is  the  heir-presumptive  in 
the  estate  of  Fowlis,  says,  and  must  say,  that  the  pursuer's  illegi- 
timacy, and  his  own  consequent  right,  can  be  determined  only  by 
the  law  qfScoiknuL 

We  do  not  mean  by  this  observation  to  imply  that  facts  occur- 
ring in  other  countries^  and  the  laws  of  those  other  countries  in- 
cidentally operating  on  those  facts,  may  not  be  necessary  or  ma- 
terial for  consideration -in  resolving  the  question  of  status  put  in 
issue.  But,  as  the  question  raised  directly  relates  to  the  succes- 
sion to  an  heritable  estate  in  Scotland,  and  as  the  laws  of  all  civi- 
lised nations  hold  that  every  such  question  must  be  determined 
by  the  courts  and  the  law  of  the  state  where  the  property  is 
situated,  all  such  facts,  and  all  such  applications  of  the  law  of 
other  states,  tnustbe  judged  of  with  reference  to  tlie  fundamental 
principles  of  the  law  of  Scotland  itself. 

It  is  an  admitted  and  essential  fact  in  this  case,  that  the  pur- 
suer is  the  daughter  of  Sir  Hugh  Munro  and  of  Jane  Law,  who, 
at  the  time  of  her  death  at  Fowlis,  on  the  3d  of  August  1803, 
was  the  lawfiul  married  wife  of  the  pursuer's  father.  And,  what- 
ever other  questions  may  exist  concerning  the  legal  domicil  of 
those  parties  at  other  periods  of  their  lives,  it  is  beyond  all  doubt 
certain,  that  they  were  at  that  time,  and  long  before,  to  all  intents 
and  purposes^  damicUed  iu  the  Castle  of  Fowlis.  If,  at  that  .time. 
Sir  Hugh  had  predeceased  Lady  Munro,  assuredly  she  would 
have  had  ail  the  rights  of  the  widow  of  a  domiciled  Scotch  gentle- 
man, and  the  succession  to  his  estates,  real  and  personal^  would 
have  been  regulated  generally  by  the  law  of  Scotland. 

It  has  been  an  established  rule  and  principle  of  the  law  of  Scot- 
land for  some  centuries,  that,  when  a  man  and  a  woman  are  once 
lawfully  married,  all  the  children  born  of  such  parents,  whether 
born  before  the  poblic  celebration  or  open  declaration  of  such 
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16  Not.  1837.  notion  of  oDe  day  returning  and  taken  up  his  abode  in  his  pater* 
^^"^^^    nal  mansion ;  and  that  he  made  some  small  preparations,  from 
Geom  and     ^^^^  ^^  timet  for  such  an  ultimate  return  :  But  all  this,  we  hnm- 
Cbaries  bly  conceive,  indicates  an  intention,  not  to  retain  his  original  do- 

""'^°'_  micil,  which,  as  to  a  man  sui  juris,  requires  residence  as  well  as 

Opinion  of  purpose,  but  merely  to  regain  or  reassume  it  at  some  future  pe« 
jud'^es.**  ^'^^^*  when  the  objects  of  his  long  voluntary  residence  in  England 
Lord  Justice-  ^^^^  attained,  and  he  was  ready  to  throw  off  and  resign  the  inter- 
cierk,  &c.  mediate  English  domicil  he  had  consequently  acquired.  Men 
settling  themselves  of  their  own  accord,  or  in  the  Company's  ser- 
vice, in  India,  are  held  beyond  all  doubt  to  lose  their  native,  and 
to  acquire  an  Indian  domicil ;  and  the  cases  are  innumerable  in 
which  their  intestate  succession  has  been  distributed  upon  this 
assumption  accordingly*  Yet  there  probably  is  not  one  of  those 
persons,  especially  of  Scottish  origin,  who  has  not  meditated  an 
ultimate  return  to  his  native  land ;  and,  in  the  great  majority  of 
instances,  made  great  preparations  and  outlays  with  a  view  to  it. 
All  this,  however,  only  indicates  a  purpose  to  change  their  actual 
Indian  for  a  future  Scottish  domicil ;  and  till  this  purpose  is  con- 
summated by  their  actual  risturn  to  Scotland  animo  remanendi, 
it  is  quite  settled  that  their  only  domicil  is  in  India,  and  that  it  is 
by  the  law  of  that  country  that  their  rights  and  condition  must  be 
exclusively  regulated.  If  Sir  Hugh  Munro  had  died  in  London 
the  day,  or  the  year,  after  his  marriage,  it  does  not  appear  to  us 
to  be  doubtful  that  his  moveable  succession  ab  intestato  must 
have  been  regulated  by  the  law  of  England  :  and  if  he  was  clearly 
a  domiciled  Englishman  to  this  effect,  we  cannot  possibly  doubt 
that  he  was  also,  in  regard  to  the  marriage  itself,  and  its  conse- 
quences. 

The  following  opinion  was  returned  by  Ijords  Qlenlee,  Medwipfh 
MoncreiffMid  Cockbum : 
Lord  Glenlee,      This  is  a  case  of  great  interest  to  the  parties.     We  also  think 
^^'  it  of  importance  to  the  law ;  and  we  have  accordingly  considered 

it  carefully. 

Though  the  case  raised  by  the  declaratory  conclusions  of  the 
summons  is  generally  upon  the  personal  status  of  the  pursuer,  as 
maintaining  herself  to  be  the  legitimate  daughter  of  her  father, 
Sir  Hugh  Munro,  it  appears  from  the  form  and  scope  of  the  sum- 
mons, and  more  especially  from  the  character  and  position  assumed 
by  the  defender,  that  the  substantial  question  raised  between  these 
parties  relates  to  xhe  eventual  succession  to  the  estate  of  Fowiis 
in  Scotland,  under  the  entail  of  that  estate.  The  parties  in  reality 
join  issue  in  the  question,  which  of  them  is  at  this  moment  the 
presumptive  heir  of  entail  ? 
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Although,  therefore,  the  quiestio  status  to  be  determined  muU  16  Not.  1837. 
be  governed  by  the  principles  of  general  law  applicable  to  all  such    ^*^V"^^ 
questions,  it  is  not  unimportant  to  keep  it  in  view,  that,  as  that  George  and 
question  arises  with  a  precise  relation  to  the  rights  of  succession  Cbarin 
to  a  landed  estate  situated  in  Scotland,  it  is  by  the  law  of  Scot-     "°'^°* 
land  peculiarly  that  it  must  be  tried  and  decided.     The  pursuer,  Opinion  of 
in  asking  it  to  be  declared  that  she  is  the  legitimate  daughter  of  juj!^ 
ber  father,  and  as  such  the  heiress- presumptive  of  entail  in  the  Lord  Glenlce, 
estate  of  Fowlis,  sKys,  and  necessarily  must  say,  that  she  is  thus  ^<^* 
Intimate  according  to  the  rnles  of  the  law  of  Scotland,  as  laid 
down  by  the  authorities  in  that  law,  and  the  decisions  of  the  courts 
having  jurisdiction  to  administer  it.     And  the  defender,  in  ap- 
pearing to  resist  the  pursuer's  demand,  and  maintaining  that  she 
is  not  legitimate,  and  therefore  that  he  is  the  heir-presumptive  in 
the  estate  of  Fowlis,  says,  and  must  say,  that  the  pursuer's  illegi- 
timacy, and  his  own  consequent  right,  can  be  determined  only  by 
the  law  ofScotiand^ 

We  do  not  mean  by  this  observation  to  imply  that  facts  occur- 
ring in  other  countries^  and  the  laws  of  those  other  countries  in- 
cidentally operating  on  those  facts,  may  not  be  necessary  or  ma- 
terial for  consideration  in  resolving  the  question  of  status  put  in 
issue.  But,  as  the  question  raised  directly  relates  to  the  succes- 
non  to  an  heritable  estate  in  Scotland,  and  as  the  laws  of  all  civi- 
lised nations  hold  that  every  such  question  must  be  determined 
bj  the  courts  and  the  law  of  the  state  where  the  property  is 
situated,  all  such  facts,  and  all  such  applications  of  the  law  of 
other  states,  mnsthe  judged  of  with  reference  to  tlie  fundamental 
principles  of  the  law  of  Scotland  itself. 

It  is  an  admitted  and  essential  fact  in  this  case,  that  the  pur- 
mer  is  the  daughter  of  Sir  Hugh  Munro  and  of  Jane  Law,  who, 
at  the  time  of  her  death  at  Fowlis,  on  the  3d  of  August  1803, 
was  the  lawful  married  wife  of  the  pursuer's  father.  And,  what- 
efer  other  questions  may  exist  concerning  the  legal  domicil  of 
those  parties  at  other  periods  of  their  lives,  It  is  beyond  all  doubt 
certain,  that  they  were  at  that  time,  and  long  before,  to  all  intents 
and  purposes,  domiciled  in  the  Ca$tle  of  Fowlis.  If,  at  that, time, 
Sir  Hugh  had  predeceased  Lady  Munro,  assuredly  she  would 
have  bad  all  the  rights  of  the  widow  of  a  domiciled  Scotch  gentle- 
man, and  the  succession  to  his  estates,  real  and  personaly  would 
have  been  regulated  generally  by  the  law  of  Scotland. 

It  has  been  ao  established  rule  and  principle  of  the  law  of  Scot- 
land for  some  centuries,  that,  when  a  man  and  a  woman  are  once 
lawfully  married,  all  the  phildren  born  of  such  parents,  whether 
born  before  the  public  celebration  or  open  declaration  of  such 
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16  Not.  1837.  niarriage,  or  after  it,  are  equally  to  be  esteemed  their  Intimate 
^*^V*^    children.     It  is,  perhaps,  not  very  necessary  to  inquire  minutely 
GeOTge  Mid     ^"^  ^^^  principles  on  which  this  riile  of  law  has  been  established 
Charles  in  Scotland,  as  it  has  also  been  in  most  of  the  countries  of  Europe* 

Munro^  j^  ^  generally  stated  by  our  authorities  to  rest  on  a  presumptioQ 
Opinion  of  or  fiction,  by  which  it  is  held  that  there  was  from  the  begtpning 
judgM.  ^^  ^^^  intercourse  of  the  parties,  or  at  the  time  when  the  child 

Loni  Glenke*  ^^  begotten,  a  consent  to  matrimonial  union  interposed,  not- 
&c.  withstanding  that  the  contract  was  not  formally  completed  or 

avowed  to  the  world  till  a  later  period ;  and  it  has  been  thought 
to  be  recommended  by  these  considerations  of  equity  and  expe* 
diency,  that  it  tends  to  encourage  the  conversion  of  what  is  at 
first  irregular  and  injurious  to  society  into  the  honoarable  rela- 
tion of  lawful  matrimony,  and  that  it  prevents  those  unseemly 
disorders  in  families  which  are  produced  where  the  elder  born 
children  of  the  same  parents  are  left  under  the  stain  of  bastardy, 
and  the  younger  enjoy  the  status  of  legitimacy. 
-  But,  whiatever  may  be  the  principle,  and  whether  the  law  may 
be  useful  or  the  reverse,  it  is  undoubtedly  settled  in  the  law  of 
Scotland.  It  is  indeed  liable  to  some  exceptions.  If,  at  the  time 
when  the  child  was  begotten,  one  or  both  of  the  parties  were  so 
situated  that  they  could  not  lawfully  contract  marriage,  the  pre- 
sumption is  excluded,  and  legitimation  cannot  take  place*  And, 
in  like  manner,  questions  have  been  discussed  as  to  the  effect  of 
facts  intervening  between  the  conception  or  birth  of  the  child  and 
the  marriage,  inconsistent  with  the  retroactive  power  of  the  maf- 
tiage  at  last  established*  We  think  it  unnecessary  to  enter  into 
such  discussions,  farther  than  to  observe,  that  we  do  not  doubt 
that  the  presumption  may  be  contradicted,  and  the  operation  of 
the  law  excluded  by  any  thing  which  renders  it  impossible  that 
the  principle  of  it  could  be  applied.  But,  apart  from  all  such 
peculiarities,  the  rule  is  clear,  and  is  of  sudi  strength  and  power, 
that,  as  Craig  states  it,  <  tanta  enim  vis  est  matrimonii  subseqnen* 
>  tis,  ut  de  priori  delicto  inquiri  non  sinat,  et  illud  omnioo  t<dlat 
*  et  purget ;'  Cr.  ii.  13.  16. 

Though  this  doctrine  is  not  to  be  taken  so  abscJutely,  as  that 
nothing  whatever  in  th^  history  of  the  parents,  orxsonnected  with 
the  birth  of  the  child,  can  be  inquired  into  or  considered  to  con« 
trol  the  eflfSsct  of  the  state  of  matrimony  at  last  established^  the 
presumption  arising  from  it  is  at  least  so  strong,  that,  in  a  case 
standing  in  the  first  instance  on  such  indisputable  facts  as  those 
which  we  have  hitherto  assumed,  it  must  lie  with  those  who  deny 
effect  to  the  acknowledged  law,  to  show  some  clear  ground  of  ex- 
ception,—some  distinct  and  specific  cause  or  impediment,  proved 
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ID  Tad)  and  laid  down  as  relevant  on  snfBcient  authority,  in  re-  16  Nov.  1837. 
spect  of  which  a  child  of  parents  lawfully  married  shall  be  held  i/fe-    ^"«*v^^ 

.  .  Munroo. 

gtttmme.  George  and 

And  we  do  think  it  of  great  importance  to  observe,  that,  what-  Cbaries 
e?er  judgment  may  be  ultimately  formed  oti  the  particular  grounds  "°'^^* 
of  exception  maintained  in  the  present  cause,  no  case  has  yet  been  Opinion  of 
decided— certainly  none  in  the  law  of  Scotland— against  the  legi-  ju^^^ 
ttmacy,  in  which  the  same  state  of  facts  existed  at  the  dissolution  ^^rd  Glenlee, 
of  the  marriage.  In  the  case  of  Sheddan  o.  Patrick,  the  parties  &<^ 
were  throughout  and  to  the  end  domiciled  in  America.  In  Rose 
V.  Ross,  they  were  all  effectually  domiciled  in  England,  which 
legal  condition  was  held  not  to  be  altered  by  the  run  made  into 
Scotland  for  a  few  weeks.  In  the  case  of  Strathmore,  though  a 
struggle  was  made  for  a  Scotch  domicil.  Lord  Strathmore,  dying 
one  day  after  celebrating  a  marriage  with  an  Englishwoman  in 
London,  was  held  to  have  lived  and  died  domiciled  in  England. 
However  the  judgments  pronounced,  or  the  dicta  delivered,  in 
tbese  cases  may  bear  on  the  present  case  otherwise,  it  stands  very 
differently  from  them  all  in  the  point  to  which  we  are  now  refer- 
risg.  Sir  Hugh  Munro  and  Lady  Munro  were,  during  a  long 
period  of  time,  truly  and  bona  fide  domiciled  as  married  persona 
at  Fowlis,  in  the  county  of  Ross,  animo  retnanendi,  when,  by  un- 
foreseen calamity,  the  marriage  was  dissolved  by  the  death  of  the 
hdj.  The  status  of  their  daughter,  certainly  acknowledged  and 
treated  by  them  as  their  lawful  daughter,  was  then  to  be  determined 
iiider  the  force  of  the  laws  of  Scotland*  If  Sir  Hugh  had  died  at 
Ae  same  moment,  there  could  have  been  no  conffictus  legum  in  the 
direct  or  proper  sense.  Dying  the  proprietor  of  a  Scotch  entailed 
estate,  and  a  native  and  domiciled  Scotchman  in  the  castle  of  his 
ancestors,  having  no  real  property  any  where  else,  he  must  have 
left  his  succession,  equally  in^  heritage  and  in  personal  estate,  to 
be  roled  by  the  law  of  the  country  where  he  drew  his  first  and 
Us  last  breath,  and  had  held  through  life  the  centre  of  his  affairs. 
If  hb  wife  had  survived  him,  ker  status  and  consequent  rights 
nast  have  been  at  once  established  by  her  undoubted  possession 
of  that  status,  and  the  open  cohabitation  of  the  parties  as  husband 
and  wife,  without  necessity  for  any  inquiry  into  the  time,  place 
or  manner,  in  which  any  formal  ceFebration  of  marriage  had  taken 
place  between  them.  There  was  here  no  disguised  or  colourable 
proceeding.  The  domiciliation,  in  the  place  undoubtedly  most 
soitable  for  the  proprietor  of  such  an  estate,  and  the  chief  of  such 
a  family,  was  fair,  honest,  jeind  real  in  all  respects.  And  the  ques- 
tion which  thus  arises  on  the  front  of  the  case,  is  one  which  has 
not  occurred  in  any  of  the  other  agitated  casesj  whether  the  rule 
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16  Nov.  1837.  of  the  law  of  Scotland)  which  holds  ail  the  children  of  married 

'^'^V*^    persons  to  be  legitimate,  will  admit  of  being  controverted  by  in- 

Geo"ceand     V^^^V  '"^^  ^^^  circumstanccs  of  the  child's  birth,  or  the  local  re- 

Charies  sideficc  of  the  parents  at  the  time  when  they  either  celebrated  a 

""'^°'  form  of  marriage,  or  legally  declared  themselves  to  be  married 

Opinion  of      persons  ?  We  do  not  say  that  it  has  been  positively  decided  that 

Juda^n!^^       such  inquiry  IS  inadmissible,  though  the  text  in  Craig  comes  very 

Lord  GienUe,  ^^^^  ^^  ^^^^  point.     But,  at  least,  we  know  of  no  case  in  which 

&C.  the  same  facts  have  occurred,  except,  indeed,  the  depending  case 

of  M'Dowall  of  Logan,  in  which  a  great  majority  of  the  Court 

bold  the  legitimacy  to  be  established. 

.  Although,  therefore,  the  present  cause  involves  other  questions 
of  great  delicacy  and  importance,  and  though  we  are  sensible 
that  it  cannot  be  exhausted,  and  will  not  be  generally  thought  to 
admit  of  being  decided  on  this  ground  alone,  we  still  think  it  of 
importance  that  the  peculiar  circumstances  under  which  the  legal 
presumption  is  in  this  case  sought  to  be  overcome  should  be  kept 
in  view. 

The  defender  has  put  on  record  two  pleas,  in  respect  of  which 
he  maintains,  that  the  law  which  establishes  a  child's  legitimacy 
by  the  marriage  of  its  parents  is  excluded  in  this  case.  These 
pleas  are,  1^/,  <  The  pursuer  having  been  born  ill^itimate  in 

<  England,  of  an  English  mother^  is  not  entitled  to  succeed  in  a 
^  declarator  of  legitimacy,  founded  upon  the  subsequent  marriage 
^  of  her  alleged  parents  in  England. 

^  2df   Upon   the  supposition   that  the   domicil  of  Sir  Hugh 

<  Munro,  at  the  period  of  the  pursuer^s  birth,  and  her  mother's 

<  marriage,  were  material,  that  domicil  must  be  held  to  have  been 

<  English.' 

.  These  pleas  are,  no  doubt,  skilfully  drawn  as  the  pleading  of  a 
party.  But  they  are  not  expressed  with  the  precision  which  we 
think  necessary  for  judgment.  The  first  combines  and  blends 
two  points  together  which  are  in  themselves  distinct.  It  cannot 
be  gathered  from  it,  whether  it  is  meant  to  be  laid  down,  that  the 
pursuer  must  be  legally  illegitimate,  simply  because  her  £ir/A  took 
place  locally  in  England  before  the  marriage  of  her  parents,  though 
this  seems  to  be  maintained  in  argument ;  or  whether  it  is  only 
intended  that  a  person  so  born  in  England  cannot  become  legi- 
timate  by  a  subsequent  marriage  celebrated  in  England, — leaving 
the  question  open,  whether  a  Scotch  marriage  might  not  have  that 
effect.  Again,  it  is  made  to  appearance  a  necessary  element  in 
the  plea,  that  the  mother  was  English,  leaving  an  implication  that 
the  case  might  be  different  if  the  mother  were  a  Scotchwoman. 
And  btill  farther,  this  first  plea  is  stated  abstractly,  without  reference 
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to  the  domiciliation  of  the  father  or  mother.     On  the  other  hand,  16  Nov.  1837. 
the  second  plea  states  byppthetically,  that  supposing  the  domicil    '^^^^^^ 
of  Sir  Hugh  Munro  at  the  pursuer's  birthj  and  at  her  mother's  George  and 
marriage^  to  be  material,  that  domicil  must  be  held  to  have  ^^^^^^ 

^  '  ,  Munro. 

been  in  England.    It  does  not  plead  distinctly  the  precise  effect       

ascribed  to  such  domicil — not  indicating  which  of  the  two  points  ^^^T  f^ 
of  time  is  taken  as  the  ruling  point ;  whether,  if  the  place  of  birth  judges. 
alone  will  not  settle  the  question,  the  domicil  at  the  date  of  the  Lord  Glenlee 
birth  will  determine  it ;  whether  there  must  be  superadded  to  that     * 
the  place  of  the  marriage,  and  the  domicil  at  the  date  of  it ;  or 
whether  the  place  of  the  marriage  alone,  with  the  domicil  at  the 
jdaleofit,  will  admit  or  exclude  legitimacy;  or  whether,  finally, 
the  place  of  birth  and  the  place  of  marriage  must  be  combined, 
and  the  domicil  at  the  date  of  marriage  added  to  them* 

It  is  obvious,,  that  cases  may  be  easily  figured  coming  within 
4he  scope  of  these  pleas,  in  which  the  application  of  them  would 
be  exceedingly  perplexing.  The  defender  in  his  argument  does 
not  bold  himself  to  be  bound  to  make  out  all  the  assumptions  on 
which  they  rest,  but  strives  to  sustain  his  case  by  various  hypo* 
theses  put  forward  alternatively.  We  think  it  of  importance  that 
the  points  should  be  kepi  distinct.  The  first  question,  and  in  our 
opinion  by  far  the  most  important,  is  that  which  relates  to  the 
domicil  of  Sir  Hugh  Munro.  When  that  shall  be  ascertained, 
it  may  then  be  applied  to  the  birth  and  to  the  marriage ;  and  if 
it  should  be  found  that,  at  the  date  of  the  marriage^  he  was  do- 
miciled in  Scotland,  it  may  then  be  a  question,  whether  the  locality 
of  the  marriage  can  prevent  the  effect  of  it  to  render  the  pursuer 
legitimate ;  or,  if  it  should  be  found  that  the  locality  of  the  mar- 
riage will  not  avail  against  the  law  of  the  Scotch  domicil,  it  may 
then  be  inquired,  whether  the  place  of  the  birth,  by  itself,  or  com- 
bined with  the  place  of  the  marrii^e,  will  produce  that  effect,  as- 
suming the  domicil  to  have  been  Scotch  at  the  date  of  it.  A  se- 
parate question  has  been  suggested,  though  not  distinctly  in  the 
pleas,  on  the  supposition  that  Sir  Hugh  Munro  was  a  domiciled 
Scotchmao,  as  to  the  effect  of  the  domicil  of  the  mother  at  the  birth, 
or  before  the  marriage. 

We  proceed  to  consider  the  question,  what  was  the  legal  domi- 
cil of  Sir  Hugh  Munro  at  the  time  of  the  pursuer's  birth,  and 
more  particularly  at  the  time  of  the  marriage  of  her  parents.  And 
we  are  of  opinion,  upon  a  careful  consideration  of  all  the  facts  of 
the  case,  that  Sir  Hugh  Munro  had  at  the  first  his  domicil  of  ori- 
gin in  Scotland,  and  that  he  had  not  lost  that  domicil,  either  at 
the  date  of  the  birth,  or  at  the  date  of  the  marriage. 

We  considez:  this  to  be  a  question  of  very  grave  and  serious 
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16  Nov.  1837.  magnitude.  For,  while  it  tippears  to  us  that  the  facts  do  not  war- 
Jj^^^*^  rant  the  conclusion  that  Sir  Hugh  ever  lost  his  Scotch  domicile  ac- 
George  and  cording  to  the  fundamental  principles  of  the  law  of  domicil,  we 
Charles  apprehend,  that,  upon  the  grounds  on  which  it  is  maintained  that 

1  he  did  lose  it,  many  individual  Scotchmen  may  be  found  to  have 

^^"^'^1^  lost  their  domicil  of  origin,  without  any  intention  of  abandoning  it, 
Judges.  ^^  the  slightest  contemplation  of  establishing  a  domicil  elsewhere, 

Lord  Glenlee,  and  SO,  to  have  lived  and  died  under  the  operation  of  laws  to 
^^*  which  they  never  looked  for  regulating  the  most  important  inte- 

rests of  themselves  and  their  families. 

Certain  facts  in  the  case  appear  to  us  to  be  free  from  all  doubt 
Sir  Harry  Munro,  the  fathe):  of  Sir  Hugh,  was  a  native  of  Scot* 
land,  and  undoubtedly  domiciled  there  all  his  life.  Sir  Hugh 
Munro  was  horn  m  Scoitand  in  1763.  He  spent  his  infancy,  and 
received  part  of  his  education  in  Scotland.  He  was  afterwards 
sent  to  England  y&r  education.  His  father  died  in  1781';  and  Sir 
Hugh  was  in  Scotland  that  year.  He  afterwards  went  on  Jih 
reign  travel  for  some  years.  He  came  of  age  in  1784,  and  was 
variously  in  England,  Scotland,  and  on  the  Continent,  till  1789, 
having  been  occasionally  in  Scotland  in  1785,  1786,  and  1787; 
and  having  returned  from  the  Continent  in  1789,  he  came  to  re- 
side with  his  mother,  in  one  of  the  family  mansions  of  the  estate, 
and  was  constantly  resident  there  till  1794.  We  hold  it  to  be  quite 
an  indisputable  matter  olfact  and  tam^  that,  down  to  this  period 
of  his  life,  he  had  at  all  times,  and  wherever  resident,  continued, 
as  he  was  at  first,  a  domicilied  Scotchman.  For  it  is  scarcely  ne- 
cessary to  observe,  that  a  boy  sent  itfto  England  for  educati(m 
doe^  not  lose  his  domicil  of  origin ;  and  that  neither  does  a  young 
gentleman,  travetling  into  foreign  parts  for  his  improvement,  or 
iiving  occasionally  in  the  metropolis  of  England  for  his  amuse- 
ment, make  any  change  iheteby  on  his  legal  status  as  a  Scotchman. 
There  is  no  evidence,  nor  indeed  any  averment,  that  Sir  Hugh 
had  in  any  part  of  this  time  established  himself  in  any  permanent 
residence  in  England,  or  elsewhere,  animo  remanendi.  On  the 
contrary,  he  had,  in  the  meantime,  scld  the  only  real  estate  which 
he  possessed  in  England.  His  constant  residence  at  Ardully  from 
1789  till  1794,  would  indeed  have  efiectually  fixed  his  domicil  at 
the  end  of  that  period.  But  the  more  material  view  is,  that  then, 
at  the  age  of  thirty-one,  he  had  never  ceased  fir  a  moment  to  be  a 
domiciled  Scotchman.  On*  this  fundamental  fact,  we  apprehend, 
there  can  be  no  difference  of  opinion  in  the  Court. 

So  far  as  we  discover  fVom  this  record,  Sir  Hugh  Munro,  being 
the  heir  of  such  a  family,  was  not  bred  to  any  profession.  At  any 
rate,  having  succeeded  to  bis  father  in  1781,  he  entered  into  no 
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profession ;  and  it  ig  dear  from  «11  the  evidence  in  this  cause,  that  16  Kov.  1837, 
throngfaoat  his  life  he  never  had  any  any  subject  of  care  or  busi-  ^^^^^"^^ 
nessi- other  than  the  management  of  his  estate  ofFaaUsj  the  educa^  George  and 
turn  (^his  daugkter^  and  the  literary  pursuits  to  which  he  might  ^"^^ 

foliuitariiy  addict  himself.     The  extent  in  which  he  engaged  in     ! 

tbe  active  superintendence  of  the  most  minute  a&irs  of  his  estate  9^"*'^^^ 
18  largely  detailed  In  the  evidence,  and  commented  on  by  the  par-  judges, 
ties.    It  is  not  of  a  common  nature,  but  appears  to  have  gone  far  i^ord  Glenlce, 
bejond  the  ordinary  attention  of  gendiemen  of  his  rank  and  con-  ^^' 
AtioD  to  their  estates^  But,  though  we'  think  it  c^  very  great  impor- 
tsnce^  as  marking  his  attachment  to  his  estate  and  to  his  native 
country,  and  his  ianxiety  for  improving  his  paternal  inheritance, 
mamfoHy  in  coniemplation  of  a  permanent  residence^  we  do  not  feel 
it  to  be  necessary  to  enter  into  the  particulars  so  folly  brought 
•Qtia  the  evidence  and  correspondence.     The  important  impres- 
noB  left  is,  that  the  legal  presumption  for  the  continuance  of  the  do* 
mictl  of  origin  in  aU  cases,  is  in  this  instance  greatly  strengthened 
by  all  the  circumstances  in  the  actings  and  proceedings  of  Sir 
Hn^  Mnnro.  *  We  can  attach  no  importance  to  the  fact  of  some 
of  die  old  furniture  in  the  house  of  Fowlis  having  been  removed 
tO'Ardnlly  at  an  early  period,  when  it  is  observed,  that  Sir  Hugh's 
ialeDtkm  then  was  to  fix  his  residence  at  ArduUy,  at  least  for  a 
time;  and  iar  besides  apparent,  that,  from  the  nature  of  Fowlis  Cas- 
tle^ and  the  amount  of  debt  left  by  his  father.  Sir  Hugh  was  not 
io  a  situation  either  to  repair  the  house  itself,  or  to  furnish  it  in 
s  manner  which  he  would  have  thought  suitable.     Such  things 
sre  far  more  than  outweighed  by  his  active  care  of  the  estate, 
during  a  cofistant  residience  of  four  or  five  years  after  his  return 
from  travel^  and  the  fact  of  his  having  actually  sold  the  only  real 
btate  which  could  have  connected  him  with  JBngland. 

Indeed,  when  we  reflect  on  the  condition  of  Sir  Hugh  Munro 
at  this  time — the  proprietor  of  such  an  estate,  in  which  he  took 
to  deep  an  interest-^a  gentleman  of  rank  and  influence,  and  the 
admowledged  chief  of  his  clan — engaged  in  no  pt^qfession — and 
haruig  no  mercantile  or  other  employments  to  draw  him  away  per* 
flumendy,  or  to  lead  him  to  abandon  the  land  and  domicil  of  his 
teber,  md  establish  himself  in  a  fiMreign  domicil  animo  remanen- 
di— we  think,  that  the  improbability,  that  any  such  intention  could 
enter  into  his  mind,  is  so  very  great,  that  nothing  but  the  strong- 
est and  elearest  evidence  of  the  fact  could  lead  us  to  oome  to  the 
conclusion  that  be  ever  had  sucii  an  intention. 

But,  in  looking  to  what  took  place  in  17M  and  the  following 
years,  it  is  most  essential  to  remember,  that  the  question  is  not, 
whether  what  Sir  Hugh  did  might  have  been  sufficient  to  create 
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16  Nov.  1837.  for  him  an  English  domicil  for  some  purposes — not|  whether  if 
^^"^y^^    he  had  been  a  mere  wanderer,  with  no  previous  fixed  domicil, 
Geor^  and     ^hose  domicil  of  Origin  was  unknown,  and  who  had  the  sum  of 
Charles  his  fortunes  and  affairs  centred  in  no  known  locality  of  the  earth — 

"'"^^^  a  person  without  a  home,  or  any  fixed  seat  of  his  family  interests. 

Opinion  of  family  honours,  family  affections — that  which  be  did  in  England 
Judffe^^  might  have  stamped  on  him  the  character  of  a  domiciled  English- 
Lord  Gienlee  ^^^  ^  This  is  not  at  all  the  case  to  be  resolved.  In  the  case  of 
&c.  Lord  Somerville,  it  was  clear,  and  was  assumed  as  unquestion- 

able, that  he  had  an  English  domicil  fully  established;  but,  as  in 
a  question  of  succession,  there  can  be  but  one  domicil  to  govern, 
(and  the  rule  is  the  same  in  a  qusestio  status,)  the  point  to  be  de- 
termined was,  not  whether  he  had  an  English  domicil  to  some 
effects,  but  whether  he  had  deliberately  abandoned  and  lost  his 
domicil  of  origin  in  Scotland  as  the  predominant  guide  in  the 
succession  to  his  property.  And  the  question  is  the  same  here. 
Whether,  holding  it  to  be  clearly  established,  that,  previous  to 
Sir  Hugh  Munro^s  departure  from  Fowlis  in  1794,  he  was  and 
had  never  ceased  to  be  a  domiciled  Scotchman,  he  abandoned  and 
lost  that  domicile  so  as  to  render  it  inoperative  in  any  question  of 
status  which  might  arise  ?  To  judge  of  this  correctly,  we  appre- 
hend that  it  cannot  be  determined  by  any  isolated  facts,  but  that 
all  that  he  had  done  before^  all  that  he  did  or  wrote  during  his 
residence  in  England,  and  all  that  be  did  (ifier  the  material  point 
of  time,  must  be  taken  into  view. 

For  it  is  now  necessary  to  advert  to  the  leading  principles  by 
which  such  a  question  must  be  governed.  One  rule  is,  that  a 
change  of  Fuch  a  domicil  once  established  is  not  easily  to  be  pre- 
sumed*    ^  Non  tamen  in  dubio  pressumenda  facile  domicilii  nau- 

<  tatio ;  sic  Ut  eam  alligans,  tanquam  rem  factii  probare  teneatur ; ' 
Voet^  V.  1.  99.  ^  Sic  enim  in  dubio  in  loco  originis  et  domicilio 
^  paterno  quemque  presumi  continuasse  domicilium  jam  ante  dic- 

<  turn ;'  Ibid.  No.  97.  And  on  these  principles,  as  it  is  a  settled 
rule  in  the  constitution  of  a  domicil,  that  it  is  not  formed  or  proved 
by  the  mev^fact  of  residence^  however  long  continued,  without  the 
animus  or  purpose  of  permanent  domiciliation,  much  more  where 
the  question  is,  whether  a  man  at  the  age  of  thirty^one  has  changed 
his  domicil,  abandoning  that  which  he  had  held  from  his  birth^ 
must  there  be  proof  not  only  of  the  fact  of  residence,  elsewhere 
for  a  given  time,  but  of  an  intention  to  constitute  a  new  domicil 
in  exclusion  of  the  old?  The  question  is  one  partly  oifact^  but 
still  more  of  intention;  and  unless  both  be  proved,  either  directly 
or  as  matter  of  necessary  inference,  the  change  of  domicil  cannot 
be  presumed  to  have  taken  place. 
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It  is  on  this  clear  priQciple,  that  absence  for  education, — ab-16  Nov.  1837. 
sence  on  foreign  travel,  even  though  the  party  may  have  lingered  m^*'^'^*^^ 
long  in  one  spot,— -absence  on  military  duty,  however  long,  and  George  and 
with  whatever  permanence  in  particular  stations, — and  various  ^^^^^ 

similar  cases,  work  no  change  of  the  original  domicil.    The  case     ' 

of  persons  entering  into  the  service  of  the  East  India  Company,  Opinion  of 

or  any  similar  employment,  is  essentially  difierent;  and  let  it  not  judges. 

be  thought  that  we  have  lost  sight  of  the  settled  rule  in  such  a  Lord  Glenice, 

case.    Though  the  person  who  engages  in  such  a  course  of  life  ^^ 

may  have  in  his  mind  a  constant  contemplation  of  returning,  at 

wme  distant  and  undefined  period^  to  his  native  country,  by  adopt** 

ing  such  a  trade  or  profession  which  indispensably  requires  a  con- 

tiooed  residence  in  another,  and  actually  pursuing  it  for  a  length 

of  time,  he  forms  and  evinces  that  animus  remanendi  which  is  of 

the  essence  of  a  constituted  domicile  just  as  e£fectually  as  a  man 

who  settles  as  a  merchant  in  London  or  Hamburgh  does,  though 

he  may  have  a  lingering  anticipation,  that  at  some  time  or  other, 

when  fortune  has  crowned  his  labour,  he  may  spend  the  evening 

of  his  days  on  his  native  soil.    Such  cases,  therefore,  as  Bruce,  Dr 

Muoro,  8cc.  a£fbrd  no  illustration  against  the  fixed  principle,  that 

to  effect  a  change  of  domicil  for  questions  of  succession  or  status, 

there  must  be  the  combined  force  of  actual  residence,  and  the 

animus  remanendi  clearly  evinced*     We  think  that  the  correct 

principles  of  those  cases  have  been  imperfectly  appreciated  in  the 

opinions  which  differ  from  ours  in  the  present  case. 

The  case  before  the  Court,  and  others  of  the  same  kind,  such 
as  Somerville,  lie  between  the  two  classes  of  cases  now  adverted 
to.  There  is  neither,  on  the  one  hand,  a  known  ostensible  object, 
such  as  education,  military  duty,  &c.  which,  by  presumption  of 
fact  and  law,  excludes  the  inference  of  a  purpose  to  abandon  the 
domicil  already  held ;  nor,  on  the  other  hand,  any  profession  or 
metier  of  a  permanent  and  continuing  nature  taken  up,  which 
marks  at  once  the  purpose  of  removal  to  another  domicil  animo 
remanendi.  Still,  the  pr'mciple  of  law  must  apply  with  equal 
fi>rce  to  such  cases,  that  it  is  not  by  the  fact  of  residence  alone, 
hot  by  such  residence  with  the  animus  of  permanency  evinced, 
that  the  abandonment  of  the  original  domicil  is  to  be  established : 
and  this  must  ever  depend  on  a  due  consideration  of  all  the  facts. 

The  general  principle  on  this  subject  cannot  be  better  expressed 
than  in  the  words  of  Voet,  which  correspond  with  all  that  is  laid 
down  by  the  other  jurists :  ^  lUud  certum  est,  neque  sclo  animoy 
^  oeque  destinatione  patris  familias,  aut  contestatione  sola,  sine  re 
^et  facto,  domicilium  constitui:  neque  sola  domus  compara* 
'tione  in  aljqua  kegione;  neque  sola  habitations  sinep'o* 
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16  Not.  I8S7.  *  posUo  tUic  perpeiuo  mcrandi^  cum  Ulpiitnus  a  domicilio  Mi" 
^^'"^V'^  *  tationem  distinguat,'  &c. ;  Voet.  v.  L  98.  And  the  general  de- 
G^Ll  finitioD  of  a  domicil.  as  the  pUc«  where  a  man  *  W  rerumque 
Charles  <  q^  fortunarum  suarum  summam  con$tUuUj  iinde  rorsits  noa  sit 

<  descessuras,  si  nihil  avocet,  undeque  cum  profechu  tzt^  fearegti^ 

Opinum  of  c  f^ari  videtvr^  gives  a  test  whereby  the  question  between  merfe 
Judges.  habitation  or  residence  de  facto,  and  permaneait  domiciliation 

Lord  Glenke^  animo  perpetuo  morandi,  maj  in  most  cases  be  easily  resolved. 
^^'  With  these  principles  in  view,  let  the  case  of  Sir  Hagh  Mmira. 

from  1794  downwards  be  considered. 

After  having  been  for  nearly  five  years  constantly  resident  on 
his  estate  in  the  house  of  Ardully,  liferented  by  his  mother,  he 
appears  to  have  formed  the  desire  of  having  an  independent  es^ 
tablishment.  It  is  in  evidence,  that  with  this  view,  beii^  theft 
unable  at  once  to  repair  and  furnish  Fowlis  Castle,  he  had  pr4>' 
posed  to  Lady  Munro  to  remove  to  a  house  in  Edinbuigh,  and 
that  she  had  at  first  agreed  to  the  proposal.  This  assuredly  in* 
dicated  no  intention  of  desire  to  forsake  his  domicil  of  Scotkndf 
but  directly  the  reverse.  Lady  Munro,  however,  ultimately  de* 
clined  the  proposal.  The  consequence  was,  that  a  certain  degree 
of  coolness  was  produced  between  Sir  Hugh  and  his  mother. 
Whether  this  was  the  cause  -of  his  going  to  London  at  that  tiow 
is  not  precisely  in  evidence,  though  it  probably  influenced  him  in 
accompanying  the  Rev.  Dr  Robertson,  who  had  occasion  to  go 
there ;  but  it  does  not  appear  that,  intent  on  his  improvementSi 
he  lingered,  and  set  out  unwillingly  at  the  moment* 

There  is  nothing  in  the  proof  to  show  that,  in  this  expedition. 
Sir  Hugh  had  any  other  object  in  view  than  his  amusenaent,  and 
a  natural  desire  to  visit  the  metropolis,  perhaps  contemplating 
that  he  might  be  able,  in  the  meantime,  to  repair  and  furnish  as 
much  of  Fowlis  Castle  as  might  accomplish  his  purpose  of  inde* 
pendent  residence.  In  that  very  year,  1794,  some  furniture  was 
ordered  and  provided  for  his  aam  dressing-room  in  the  Castle; 
and  it  is  in  evidence,  that  at  that  time*  there  was  no  contempiatioa 
of  his  being  long  or  permanently  absent,  but,  on  the  contrary,  a 
general  expectation  that  he  would  return  soon ;  and  that  prepa* 
rations  were  made  for  his  reception  in  the  following  year,  when 
furniture  was  sent  from  Inverness  specially  for  his  own  use.  But, 
apparently,  the  state  of  his  health,  or  perhaps  another  cause, 
prevented  him  from  realising  his  intention  of  return  at  that  tim& 
Yet,  even  then,  in  writing  to  his  factor,  he  speaks  expresdy  of 
*  my  own  retuen  to  Ross-shire,  which  wiU  be  very  early  in  nest 
<  summer.*    Again,  he  expressly  intimates,  that  <  at  Whitsunday 

<  NEXT  I  INTEND  TAKING  THE  MANAGEMENT  OF  THE  ESTATE  INTO 
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<  MT  OWN  HANDS.'    <  Mr  Munro  will  contiaue  to  act  for  me  until  16  Not.  1837. 
•  my  return  to  the  country,  which  wilt  be  early  in  summer*     The  iJ^"^'^"^^ 
same  thing  is  said  over  and  over  again  in  other  letters,  where  he  George  and 
uses  the  same  words,  and  speaks  expressly  of  what  he  is  to  do  ^^^^ 

<  when  resident  in  the  country/     The  letters  early  in  1796  bear     

the  same  words.  Sir  Hugh  constantly  speaking  of  his  <  return '  to  ^°|||°?' 
Boss*shire  as  for  permanent  residence.    There  is,  besides,  the  judges, 
dearest  evidence  of  the  reality  of  these  intimations  of  his  mind  Lord  GlenJee, 
and  intentions,  in  the  anxious  directions  whidi  he  gives  as  to  the  &^- 
management  of  the  lawn  of  Fowlis,'  declaring,  in  express  words^ 

that  he  ^  intends '  <  to  live  in  the  house. 

Though  the  <  return '  was  postponed,  and  the  same  language  is 
continued  in  the  later  part  of  1796,  and  following  year,  we  beg 
leave  to  stop  here  for  a  moment)  and  to  ask  these  questions :  L 
Whether*  with  such  evidence  before  the  Court,  it  can  be  held, 
that  when  Sir  Hugh  left  Ross-shire  in  April  1794^  he  did  so  with 
the  animus  of  abandoning  his  domicil  in  Scotland,  or  of  fixing 
his  residence  in  London  animo  remanendi?  and,  3.  Whether, 
in  February  1796,  when  he  was  making  such  preparations,  and 
writing  such  determinate  intimations  of  his  designs,  it  could,  in 
any  consistency  with  the  truth  of  the  case^  have  been  {Iredicated 
as  tt/act^  that  he  had  fixed  his  abode  and  domicil  in  London  animo 
remanendi  ?  We  cannot  answer  either  of  these  questions  others- 
wise  than  decidedly  in  the  negative ;  and  yet.  Sir  Hugh  bad  been 
thw  absent  from  Fowlis*  and  personally  resident  in  London  for 
nearly  Iwo  years.  But  we  think  it  clear  that  that  residence^  though 
incidentally  pr(donged»  was  but  the  bare  habitatio  spoken  of  by 
the  authorities,  '  sine  proposito  illic  perpetuo  morandi.' 

Hitherto  Sir  Hugh  had  resided  in  hired  lodgings.    We  can 
probably  see  well  enough  the  main  cause  which  almost  firom  day 
to  day  protracted  the  execution  of  his  fixed  purpose  of  returning 
to  ScoUand.     He  must  have  become  acquainted  with  the  pur* 
SUSIES  mother  at  least  as  early  as  the  beginning  of  August  1795, 
probably  some  time  before,  as  the  pursuer  was  born  on  the  15th 
May  119S;  and  although,  as  far  as  there  is  faith  in  written  and 
real  evidence,  where  no  sinister  design  could  be  in  view,  neither 
this  fact,  nor  the  consequent  pregnancy  of  the  lady,  made  any 
change  in  Sir  Hugh's  mind  or  purpose,  it  is  easy  to  understand 
how^  Jram  time  to  time^  he  might  be  led  to  delay  the  execution  of 
it.    There  can  be  little  doubt,  that  it  was  the  consideraticm  of 
her  condition  which  led  to  that  transaction  which  forms  the  main 
difficulty  and  the  main  ground  of  the.  defender's  plea  in  this  part 
of  the  case.     In  March  1796,  Sir  Hugh  took  a  lease  of  a  house 
in  Gloucester  Place  for  seven,  fourteen  or  twenty-one  years,  in 
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16  Not.  1837.  the  tenant's  option,  in  which  he  with  the  lady  took  up  their  resi-^ 
^i!^""^^"*^    dence. 

Jilunro  v» 

George  and         We  are  by  no  means  insensible  to  the  importance  of  this  fact* 
Charles  3„|.  ^^  ^^^  f^P  f^^oj  thinking,  that  it  ought  to  be  regarded  as 

conclusive  of  a  permanent  change  of  domicii,  or  that  it  is  not  still 

c?*°"i°ed^      to  be  considered  in  connection  with  all  the  other  facts  of  the  case. 
Judges,  in  order  to  discover  the  animus  which  prevailed  throughout. 

Lord  Glenlee,  The  form  of  the  lease  was  onl  j  the  common  form  in  general  or 
^^*  frequent  use  in  London  ;  and  it  is  not  a  little  remarkable,  that» 

in  the  case  of  Lord  Somerville,  he  also  *  took  a  lease  of  a  bouse 

*  in  Henrietta  Street,  Cavendish  Square,  Jbr  twenty^one  year$t 

*  determinable  at  the  end  of  seven  or  fourteen  years  /'  and  never- 
theless, it  was  found  that  his  domicil  for  succession  *mas  still  in 
Scotland.  The  cases  may  not  be  the  same,  in  so  far  as  Lord 
Somerville  was  in  fact  resident  in  Scotland  during  a  part  of  each 
year.  But  they  are  similar  in  this  point,  that  the  mere  taking  of 
a  house  on  lease  is  no  conclusive  proof  of  an  intention  to  change 
the  existing  domicil.  All  the  facts  must  still  be  looked  into, 
and  the  real  intention  ascertained,  not  by  any  single  circumstance, 
but  by  combining  and  comparing  the  whole  together. 

Now,  it  was  {ifter  having  taken  that  lease  that  Sir  Hugh  wrote 
the  important  letter  to  Mr  Aitken,  of  the  25th  March  1796,  giv- 
ing directions  about  the  lawn,  and  stating  expressly  his  intention 
to  live  in  the  house  of  Fowlis ;  which  was  followed  by  a  lease  in 
conformity  to  the  instructions.  By  another  letter  of  the  18th 
April  1796,  he  still  intimated  his  intention  to  be  in  Ross-shire 
that  summer,  and  spoke  of  it  as  his  ^  rHum '  to  the  country ;  and 
it  appears  by  other  documents  that  his  return  was  expected,  and 
prepared  for.  It  is  impossible  that  these  things  could  take  place 
from  any  thing  but  a  fair  and  true  meaning.  For,  if  Sir  Hugh 
had  been  then  thinking  of  any  such  question  as  that  now  before 
the  Court,  he  had  an  instant  remedy  in  his  hands.  He  had  only 
to  marry  the  pursuer's  mother  before  the  pursuer's  birth.  Tak* 
ing  the  letters,  therefore,  to  speak  the  reality  of  his  mind,  we 
cannot  doubt  that  he  did  still  seriously  intend  a  speedy  return  to 
Scotland. 

What  may  have  been  his  precise  view  in  taking  the  lease  it 
may  not  be  easy  to  ascertain.  One  simple  probability  is,  that  he 
wished  to  have  the  house,  and  could  not  get  it  without  taking  the 
lease  for  years.  But,  supposing  that  he  had  other  motives,  we 
think  that  we  are  bound  to  adopt  some  hypothesis  which  is  con- 
sistent with  his  declared  intention  otherwise ;  and  there  are  va* 
rious  ways  in  which  it  may  be  explained,  in  perfect  consistency 
with  his  firiYi  resolution  to  return  to  F<owlis,  and  to  adhere  to  his 
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Scotch  domicih     He  may  have  intended  it  as  a  suitable  residence  )5  Nov.  1837. 
for  the  lady  and  his  daughter,  in  which  he  miffht  visit  them  occa-  -v"^^*^ 
nonally,  though  he  still  settled  his  own  residence  in  the  Castle  of  Geoi^e  and 
Fowlis.    Bat  take  it  otherwise,  that  he  meant  it  to  some  effect  as  ^^^» 

.       Munro. 

a  residence  for  himself,  what  hinders  the  supposition,  that  he  in-     

tended  the  very  thing  which  Lord  Somerville  did,  to  keep  it  as  a  S^P'^'^j"  ?^ 
residence  during  a  part  of  the  year,*  while  he  yet  carried  into  full  judges. 
execution  hb  declared  purpose  of  residing  principally  and  per-  Lord  Glcalce, 
manently  at  Fowlis  ?-  or  still  more  probably,  in  this  last  view,  that  ^^* 
he  contemplated  his  marriage,,  and  an  arrangement  which  might 
protect  him  against  any  apprehended  embarrassment  ?  But,  what- 
ever view  he  took  of  the  lease  so  entered  into,  we  think  that  it  is 
clearly  in  evidence  that  it  made  no  change  on  his  purpose  of  re- 
siding at  Fowlis.    In  that  he  appears  to  have  been  unshaken ; 
and  the  delay  to  execute  it  must  be  attributed  to  other  causes 
than  any  change  of  intention. 

But  here  we  observe  a  very  remarkable  document.  The  pur- 
soer  was  born  on  the  15th  May  1796.  And  on  the  16th  May, 
Sir  Hugh,  writing  to  Mr  Kenneth  Mackenzie  on  other  matters, 
puts  in  this  request, — *  I  shall  be-  obliged  to  you  to  inform  me 
^  whai/armsj  if  any,  are  necessary  to  be  observed,  when  executing 
*  a  will,  testament  or  disposition,  for  the  disposal  ^personal  j^ro- 
^pertjfi  and  whether  by  a  general  disposition  land  also  may  not 
'  be  conveyed.'  This  is  at  the  very  moment  of  the  birth  of  the 
pursuer.  And  what  does  it  import?  Sir  Hugh  plainly  contem- 
plated the  execution  of  some  deed  affecting  his  personal  property, 
for  the  safety  of  the  pursuer's  mother  and  herself.  Did  he  then 
imagine  himself  to  be  a  domiciled  Englishman  ?  If  he  had  so 
thought,  he  never  would  have  been  writing  to  a  Scotch  convey- 
ancer for  a  form  of  settling  personal  estate.  We  are  aware  that 
it  is  not  an  impossible  thing,  that  a  man  may,  by  his  own  acts,  be- 
come legally  domiciled  in  a  place,  without  his  being  perfectly  in 
the  knowledge  of  the  legal  fact.  But  that  Sir  Hugh  Munro,  who 
had  held  his  domtcil  of  origin  untouched  up  to  the  moment  of  his 
leaving  Fowlis  in  1794,  and  as  we  think  decidedly  retained  and 
adhered  to  it,  as  far  as  the  constant  intention  of  speedily  returning 
could  have  that  effect,  till  the  very  moment  of  so  writing  to  Mr 
Mackenzie,  should  be  held  to  have  been  domiciled  in  England 
animo  remanendi,  and  to  have  deliberately  abandoned  his  Scotch 
domicil,  while  he  yet  believed  that  all  his  estates,  real  and  per- 
soDal,  were  under  the  power  of  the  law  of  Scotland,  is  a  proposi- 
tion which  we  find  it  very  hard  to  receive. 

But  farther,  after  this  Sir  Hugh  went  on,  on  the  25th  May 
1796,  still  to  speak  of  his  <  return '  to  the  country,  and  to  repeat 

VOL.  XIII.  i> 
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15  Nov.  1837.  the  expression  of  this  intention  in  July  and  August  foUowug. 
^«^V^^    He  changed  his  purpose  of  going  in  that  year^  but  wrote  in  Oc« 
G^^'e  aad     ^^^^  ^^^  ^^  should  be  in  Ross-shire  next  yeavj  <  unforeseen 
Charles  ^  eveuts  having  obliged  him  to  defer  his  journey.*    And  in  a  re- 

Munro^  markabie  letter,  he  instructed  Mr  Aitken  to  reserve  the  hens  and 
Opinion  of  eggs  paid  in  kind,  because,  *  when  at  home  I  shall  have  occasbn 
Consulted  c  f^j^  them/  Where  was  Sir  Hugh  Munrg's  home  at  this  time? 
Lord  Glenlee.  ^^  least,  in  his  own  mind,  there  was  no  doubt  that  his  home  was 
&C.  at  Fcmlis. 

Throughout  the  year  1797  Sir  Hugh  continues  to  speak  of 
bis  return  to  Ross-shire.  Various  things  were  appointed  to  be 
done,  and  a  box  was  sent  to  be  placed  in  the  library ;  and  so 
fixed  was  his  purpose,  that  on  the  14th  July  he  writes,  ^  Iset 
*  out  in  a  Jew  days  for  Edinburgh!  From  some  cause  the  journey 
was  still  delayed,  but  it  was  not  laid  aside.  So  late  as  the  24th 
October,  he  intimates  to  the  Lord-Lieutenant^  that  he  had  expect-- 
ed  every  day  to  pay  his  respects  to  him  g  and  though,  when  it  came 
to  the  end  of  the  season,  he  had  limited  his  intention  to  a  short 
residence,  and  was  at  last  advised,  on  account  of  the  state  of  the 
roads,  to  postpone  it,  yet  there  cannot  be  a  doubt,  that  through- 
out the  correspondence  he  had  never  for  a  moment  laid  aside 
the  intention  of  returning  to  Fowlis  for  permanent  residence. 

The  correspondence  recovered  in  1798  is  not  so  full  as  in  the 
previous  years.  But  in  March  of  that  year  Sir  Hugh  writes  to 
Mr  Aitken,  still  expressing  his  intention  of  being  in  Ross-shire ; 
and  in  May,  a  very  anxious  letter  about  the  observance  of  the 
conditions  of  the  lease  of  the  Mains,  and  the  state  of  the  house 
and  offices  at  Fowlis,  pipes^  wellst  &c.  and  the  repairs  necessary. 
In  1799,  he  writes  anxiously  about  the  repairs  atid  furnishings 
for  the  castle.  In  that  year  he  took  advantage  of  a  break  in  the 
lease  of  the  Mains ;  and  one  of  the  tenants  depones,  *  That  the 

<  reason  given  for  the  break  being  taken  advantage  of  in  1799 

<  was,  that  Sir  Hugh  was  coming  to  reside  at  Fowlisj  and  therefore 

<  wished  to  have  the  Mains  in  his  own  hands*  The  power  had 
been  reserved  for  that  express  end,  and  now  it  was  acted  on  ac- 
cordingly. There  is  also  very  little  correspondence  in  the  year 
1800.  Sir  Hugh  was  continuing  to  order  repairs  and  improve- 
ments on  the  castle ;  and  in  one  letter  in  November  of  that  year, 
though  he  still  contemplates  being  in  Ross-shire  the  next  season, 
be  anticipates  the  possibility  of  his  being  prevented. 

There  can  be  very  little  doubt,  that  what  prevented  Sir  Hugh 
Munro  from  executing  the  intention  so  often  declared  of  return- 
ing to  Fowlis,  was,  on  the  one  hand,  an  unwillingness  to  leave 
the  pursuer's  mother  and  herself,  and,  on  the  other,  a  doubt  or 
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fear  in  what  manner  they  might  be  received,  especially  by  his  15  Not.  1837. 
own  mother,  when  he  should  have  fulfilled  his  intention  of  marry-     ^"'^y^^ 
ing  the  lady.     But  it  seems  to  be  very  clear,  that,  at  least  early  oeom  and 
in  the  summer  of  1601,  he  had  made  up  his  min^  to  the  course  Charles 
which  he  afterwards  pursued.     For  we  find  him  writing  anxiously     "°^^' 
about  the  heights  of  the  rooms,  and  various  minute  particulars,  Opioioo  of 
implying  the  design  of  a  speedy  residence.     By  the  proof  it  is  j„^^ 
csublished,  that,  during  several  years jjumiture  had  been  gradually  i^^  cienlee 
sent  to  the  castles  and  In  the  end  of  1801,  Sir  Hugh  writes  in  the  &c. 
most  anxious  terms  on  the  subject  of  the  thorough  repair  and 
bmisbiog  of  it. 

In  the  mean  time,  the  marriage  between  Sir  Hugh  and  the 
pnrsuer^s  mother  was  celebrated  on  the  24th  September  1801. 
We  cannot  think  it  of  any  consequence  that  Sir  Hugh  Munro  is 
in  the  affidavit  designed  by  his  actual  residence  in  London ;  be* 
cause  we  believe,  that  by  the  law  of  England,  all  parties  before 
being  married  must  have  been  resident  in  some  parish  for  a  cer- 
tain period,  and  that  there  are  few  instances  of  a  person  married 
in  London,  however  clearly  his  domicil  may  be  elsewhere,  being 
otherwise  designed  than  by  his  actual  residence  there  *^.  And 
as  the  parties  were  undoubtedly  unmarried  persons  previous  to 
that  celebration,  neither  can  we  attach  way  importance  to  the  fact 
that  they  are  so  designed. 

Bat,  after  having  thus  taken  the  first  step  which  was  to  break 
through  the  state  of  hesitation  which  had  hitherto  restrained  him 
from  completing  his  own  purpose  of  return.  Sir  Hugh's  anxiety 
evidently  became  intense  to  have  the  Castle  of  Fowlis  put  in  a 
conplete  state  for  the  residence,  not  of  himself  as  a  single  man, 
bat  of  his  wife  and  family,  according  to  his  rank  and  station. 
On  the  9th  December  1801,  he  writes  to  know  <  the  length  and 

*  breadth  of  the  bedstead  in  my  room ;'  and  on  the  16th  he  writes, 
'  It  is  iny  resolution,  please  God,  to  go  early  next  summer  into 
'  Scotland.     Imsh^  ifpossible^  to  reside  at  FowliSy  while  I  am  in 

*  that  country ;  and  I  hope  I  shall,  without  difficulty,  be  able  to 
^  accomplish  that  wish ;  bui  be  that  as  it  may^  nothing  but  death 
^  or  violent  sickness  shall  prevent  my  affording  you  an  opportu* 
'  A%  of  seeing  me!  We  see  here  something  of  the  feeling  of  dis- 
tress which  Sir  Hugh  had  experienced,  under  the  succession  of 
incidents  which  had  interposed  to  delay  that  return  to  Fowlis 
which  he  had  constantly  in  his  intention  and  desire,  and  some- 
thing of  the  grave  determination  with  which  he  looked  to  it,  now 

*  The  writer  of  tbis  opinion  has  another  marriage  certificate  before  him  in  iht  very 
term,  tbougb  the  gentleman  had  been  only  a  few  weeks  in  London.* 

D  2 
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15  Nov.  1837.  that  the  probable  cause  of  its  postponement  had  been  removed^ 
MuDTo  Perhaps  we  see  also  some  indication  of  what  is  more  pointedly 

George  and     presented  in  another  important  letter,  written  tc^  Mr  Mackenzie 
Munr^'  on  the  20th  January  following.     Sir  Hugh,  apparently,  had  in- 

formed  Mr  Mackenzie,  among  his  other  friends,  of  his  marriage^ 

Consiu"  d^      ^"^  ^^  Mackenzie  had  made  some  remark  about  its  not  having 

Judges.  been  put  in  the  newspapers ;  and  Sir  Hugh,  in  answer,  writes 

Lord  Clenlee,  the  remarkable  passage,  in  which,  observing,  that  being  but  a 

little  man  in  London,  he  did  not  think  that  necessary,  he  adds, 

'  My  intended  visit  to  Scotland  made  it^  (the  marriage,)  I  thought^ 

<  necessary.^  There  is  here,  no  doubt,  and  in  a  previous  part  of 
the  letter,  where  he  speaks  of  his  visit  being  short,  a  kind  of  pre- 
paration for  a  possible  result^  the  fear  of  which  was  not  entirely 
out  of  his  mind,  namely,  the  possible  reception  which  his  wife 
and  daughter  might  meet  with  from  his  mother  especially,  and 
his  other  friends  in  Scotland,  which  might  eventually  render  it 
necessary  for  his  wife's  comfort  and  respectability  after  all  to  de- 
part from  that  his  natural  and  chosen  residence.  That  bis  real 
design  was  to  settle  there  permanently  is  proved  by  the  extent 
of  preparation  made,  and  the  successive  ship-loads  of  handsome 
furniture  sent  to  Fowlis,  but  still  more  by  the  evenly  in  their  de* 
cided  and  permanent  domiciliation  in  the  castle,  when  all  doubt 
on  that  point  had  been  removed.  But  the  important  fact  esta- 
blished by  the  letter  is,  that  the  marriage  was  entered  into  er- 
pressly  in  contemplation  of  the  parties  going  to  Scotland^  as  ihey 
actually  did.  Sir  Hugh  had  throughout  looked  forward  to  this ; 
and  now  he  intimates  to  his  confidential  friend,  that  it  was  *dis- 
tinctly  with  that  object  and  design  that  the  marriage  was  ceUbraied. 
It  was  a  marriage  entered  into  intuitu  of  the  parties  residing  in 
the  proper  domicil  of  the  husband. 

There  is  another  fact,  connected  with  this,  stated  in  the  de- 
fences for  Sir  Hugh  Munro,  which,  though  not  exactly  in  evi- 
dence, is  probably  correct,  and  is  at  any  rate  the  judicial  state- 
ment of  the  pursuer's  father.  He  states,  that  he  took  the  opiDion 
of  English  counsel,  and  was  advised,  that  <  he  being  by  birth  a 
^  Scotsman,  the  representative  of  an  ancient  family  in  that  coun- 

<  try,  and  which  is  his  usual  place  qfresidence^  a  marriage  celebra- 
*  ted  in  England,  or  any  other  place,  would  be  efiectual '  to  ren- 
der his  daughter  legitimate.  We  do  not  here  speak  of  the  sound- 
ness of  this  opinion.  But  it  is  manifest,  from  the  way  in  which 
the  case  must  have  been  stated,  that  Sir  Hugh  himself,  notwiih* 
standing  his  protracted  absence,  did  stilly  without  doubts  hold 
Scotland  to  be  his  usual  place  of  residence^  and  that,  in  entering 
into  the  marriage,  he  distinctly  contemplated,  that  //  was  in  Scot-^ 
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land  that  the  parties  were  chiefly  to  reside,  and  in  Scotland  that  all  15  Not.  1837. 
the  incidents  of  the  marriage  were  to  receive  their  fulfilment.  m^^""^^^^ 

The  marriage  having  been  concladed  with  this  character  and  George  and 
purpose,  and  having  been  intimated  to  Sir  Hugh's  friends  in  ^^^^'^ 

Scotland)  he  proceeded  actively  to  make  the  necessary  prepara-     .' 

tions  for  executing  it  effectually.     Besides  all  the  furniture  which  9^*"'^"  "^ 

■     1  1  -        t  •  1  1  1  T  »  CoDsultea 

bad  been  previously  put  mto  the  castle,  at  least  two,  if  not  three,  judges. 
shiploads  qfjumiture  were  sent  in  the  course  of  the  early  part  of  Lord  Gleniee, 
that  year  1802,  though  only  one  inventory  has  been  preserved.  ^^* 
Various  orders  were  given  for  the  supply  of  other  goods  neces- 
sary for  their  residence.     When  all  was  ready,  Sir  Hugh  broke 
up  completely  his  establishment  in  London,  dismissing  all  the 
servants,  except  one  left  in  charge  of  the  house.     And  at  last, 
very  late  in  the  season,  Sir  Hugh,  Lady  Munro,  and  the  pursuer 
reached  Edinburgh  in  the  first  days  of  November  1802,  and  pro- 
ceeded within  a  few  days  to  Fowlis.     The  interval  between  the 
marriage  and  the  setting  out  for  Scotland  was  not  greater  than 
was  necessary  for  preparing  Fowlis  for  their  reception,  and  can- 
not militate  against  Sir  Hugh's  contemporaneous  declaration, 
that  the  marriage  was  entered  into  with  the  view  of  his  coming  to 
reside  permanently  in  Scotland. 

It  may  be  observed,  that  the  very  lateness  of  the  season  when 
this  return  to  Fowlis  took  place  proves,  that  all  idea  of  the  resi- 
dence being  temporary,  if  it  ever  existed,  had  by  this  time  been 
laid  aside.     Indeed,  by  the  testimony  of  Mrs  Sutherland,  it  is 
clearly  established,  that  the  only  cause  which  could  have  occa- 
sioned any  expression  of  doubt  had  been  at  once  removed  when 
bis  marriage  and  intention  of  residence  were  known.     She  de- 
pones, '  that  Lady  Munro  senior  was  much  delighted  with  the 
^  expectation  of  Sir  Hugh  and  his  lady  coming  down  to  Fowlis 
*  in  1802,'  and  expressed  satisfaction  at  the  prospect  of  seeing  the 
pursuer ;  and  her  expectation  was,  that  they  were  to  reside  perma^ 
nentiy  at  Fowlis.     There  is  also  abundance  of  evidence,  to  which 
it  is  unnecessary  particularly  to  refer,  that  there  was  a  universal 
expectiUion  in  the  country  that  the  family  were  coming  with  the 
intention  of  making  Fowlis  their  constant  place  of  residence. 

It  appears,  accordingly,  that  they  were  cordially  received  by 
Lady  Monro  senior,  and  the  other  friends  and  relations  of  the 
family ;  and  Sir  Hugh  was  so  entirely  satisfied  with  his  reception, 
that  he  settled  himself  without  doubt  or  reserve  in  the  Castle  of 
Fowlis,  and  returned  to  the  active  management  of  his  extensive 
estate.  We  think  it  sufficiently  in  evidence,  that  the  pursuer  was 
treated  and  regarded,  both  by  Sir  Hugh  himself  and  by  the  friends 
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15  Nov.  1837.  and  relations  of  the  family,  as  his  lawful  daughter.    Certainly  she 
^^•^^V"^^    was  reared  and  educated  as  such. 

George  uid         After  the  parties  had  been  thus  completely  settled  in  peraia- 
Charles  q^h^  residence  at  Fowlis  during  a  long  period,  the  marriage  was 

dissolved  by  the  calamitous  death  of  Lady  Munro  in  August 

Opinion  of      1803.     That  event  made  no  change  on  Sir  Hugh's  resolution  to 

Judges.  retain  his  home  and  domicil  at  Fowlis.     For,  though  he  still  held 

Lord  Glenlee,  the  lease  of  the  house  in  London,  having  omitted  to  avail  hioaself 

^^*  of  the  first  break,  he  never  went  near  it,  but  continued  constantly 

resident  in  Ross-shire  until  September  1808.     By  that  time  the 

pursuer  was  twelve  years  old ;  and  it  is  abundantly  proved  by 

Lady  Mary  Ross,  that  Sir  Hugh's  <  sole  object  in  leaving  Fowlis 

<  and  going  to  London '  at  that  time  was  ^  to  complete  Miss 

*  Munro's  education ;  in  which  step  both  the  deponent  and  Sir 

<  Charles  Ross  concurred,  as  both  fitting  and  necessary  for  a 
(  person  of  Miss  Munro* s  prospects  g*  while  it  is  proved  also,  that  it 
was  still  the  wish  and  intention  of  Sir  Hugh  to  make  Fowlis  his 
permanent  residence.  Sir  Hugh  had  not  availed  himself  oif  either 
of  the  breaks  in  the  lease  of  the  London  house.  This  circum«> 
stance  has  been  thought  to  imply  that  he  had  no  intention  of  per* 
manently  residing  at  Fowlis.  If  this  has  reference  to  the  time  of 
the  first  break  of  seven  years,  it  is  falsified  by  the  Jitctj  that  he 
did  reside  there  permanently  for  six  entire  years.  His  not  giving 
up  the  lease  at  the  expiry  of  the  seven  years  is  easily  explained* 
He  had  a  feeling  of  doubt  how  his  lady  might  be  received  by  his 
friends  in  Scotland.  Christmas  1802  was  the  first  break.  It  re- 
quired three  months'  notice;  and  at  the  25th  September,  Sir 
Hugh  was  still  in  London.  He  may  well  be  supposed  to  have 
wished  to  retain  the  means  he  already  possessed  of  provisionally 
or  occasionally  residing  in  London^  (as  Lord  Somerville  did,) 
without  at  all  impeaching  the  reality  of  his  *  principal  desire  and 

*  intention.'  The  next  break  occurred  at  Christmas  1809.  Be- 
fore that  time  Sir  Hugh  had  gone  to  London  for  the  education  of 
his  daughter ;  so  that  he  then  naturally  continued  to  hold  the  lease 
which  he  already  had. 

We  do  not  think  it  necessary  to  trace  the  evidence  farther* 
Sir  Hugh  appears  to  have  been  occasionally  in  Scotland  in  the 
subsequent  years,  and  afterwards  permanently  from  1817  to  1B20. 
His  actual  residence  posterior  to  that  time  appears  to  be  of  no 
materiality  to  the  present  question. 

Taking  this  review  of  the  facts  in  Sir  Hugh  Munra's  history, 
we  are  of  opinion,  that  he  had  not  ceased  to  be  a  domiciled  Scotch- 
man at  the  date  of  the  pursuer's  birth,  or  at  the  date  of  his  mar- 
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riage  to  the  pursuer's  mother;  that,  as  that  domicil  had  never  15 Nov.  1837. 
been  abandoned,  so  the  marriage  was  entered  into  with  reference    ^«^v^^ 
to  his  status,  as  a  domiciled  Scotchman,  and  also  in  distinct  con-  o^rgeand 
temptation  of  the  permanent  residence  of  the  parties  in  the  man-  Charles 
sioo^honse  of  that  domicil.     That  he  personally  lived  in  London     "'"^**' 
daring  six  years  is  true.     But,  as  the  question  is,  whether  he  Opinion  of 
could  lose  the  domicil  of  origin  and  choice  which  he  previously  ju^^^'^^ 
had,  by  the  mere  fact  of  his  bodily  presence  in  London,  without  j^^^  oieniee 
the  aotmus  and  purpose  to  abandon  that  domicil,  and  to  fix  his  &c. 
residence  animo  remanendi  in  London  ?  So  we  arc  of  opinion, 
upon  all  the  evidence^  not  only  that  he  never  had  such  an  inten- 
tion, but  that  bis  positive  intention,  belief  and  understanding  were, 
at  every  point  of  time,  the  reverse.     We  do  not  consider' this  as 
depending  on  expressions  in  bis  letters  of  an  intention  to  regain 
hb  Scotch  domicil  at  some  undefined  period,  as  if  he  had  first  lost 
it.    That  is  not  the  nature  of  the  correspondence  in  this  case. 
It  is  clear  that,  at  the  first,  he  bad  no  intention  of  making  any 
protracted  residence  in  London ;  and  year  after  year  there  was 
plainly  a  bona  fide  present  intention,  definitely  expressed,  of  re- 
taming  immediately,  or  within  some  short  time,  to  resume  the 
raaaagement  of  his  estate.    That  intention  was  never  given  up ; 
and  whatever  were  the  causes  which  occasioned  the  delay,  they 
were  not  causes  which  necessarily  implied  or  required  a  perma- 
nent domiciliation  in  London.     Accordingly,  as  soon  as  he  made 
op  his  mind  to  the  celebration  of  the  marriage,  and  the  cause  of 
detention  was  thus  removed,  the  resolution  of  returning  became  de* 
tenninatCf  and  he  did  again  fix  himself  in  permanent  residence  in 
the  Castle  of  Fowlis.     But  we  farther  do  not  consider  this  ques- 
tion  as  to  the  animus  of  Sir  Hugh  when  he  left  Scotland,  or  while 
he  sojourned  in  England,  as  depending  simply  on  any  mere  ex- 
pressiona  of  intention,  clear  though  they  be.     We  apprehend, 
that  the  result  in  the  actual  domiciliation  in  the  Castle  of  Fowlis, 
as  soon  as  it  was  fully  prepared,  must  be  applied  backwards  upon 
all  those  expressions  of  his  purpose,  giving  reality  to  the  positive 
intenticm  at  all  times  declared,  and  demonstrating  the  negative  of 
the  proposition,  that  he  ever  had  the  animus  necessary  to  put  an 
end  to  his  fixed  domicil,  or  ever  did  take  up  his  abode  in  Eng- 
land animo  remanendi. 

We  shall  suppose  the  case  of  a  young  gentleman  of  family  and 
fortune  going  to  Paris  for  his  amusement,  originally  intending  a 
mere  excursion  for  a  short  season ;  that  he  is  by  accidents  de- 
tained, perhaps  by  a  protracted  suit  at  law,  perhaps  by  the  diiB* 
cnlties  of  an  honourable  suit  in  a  gentler  court, — but  that,  while 
he  writes  constantly  of  his  intention  to  return  speedily,  telling  or 
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15  Not.  1837*  not  telling  the  cause  of  the  delay,  successive  perplexities  postpone 
^^^y^    the  time  of  it, — could  it  be,  that,  after  all  was  settled,  and  be  kept 
Got^  Mid     ^^^  purpose,  formed  at  first,  held  at  all  times,  from  day  to  day  and 
Charles  year  to  yeat't  and  executed  at  last, — perhaps  by  bringing  to  his 

Munro^  own  home  the  lady  whose  favour  he  had  so  perseveringly  sought, 
opinion  of  -—the  law  of  bis  own  country  should  declare,  that,  contrary  to  his 
Judaea!***  constantly  proclaimed  purpose  and  intention^  any  circumstances  io 
Lord  GleDlee.  ^^^  mode  of  his  temporary  residence,  occasioned  by  incidents 
&c.  quite  extraneous  and  opposite  to  all  his  own  thoughts  of  domici- 

liation, he  had  abandoned  the  domicil  of  his  only  home,  and  for 
the  time  fastened  on  himself  the  domicil  of  his  transient  sojourn- 
ment during  long  deferred  hope  ?  We  should  think  that  it  would 
not  be  so  held. 

Indeed,  when  we  review  the  case  of  Somerville,  and  the  doc- 
trines there  delivered,  we  think  that  the  principles  of  it  apply  in 
the  most  distinct  manner  to  the  present  case.  The  cases  are  not 
identical  in  the  facts.  No  two  cases  are  so.  But  they  are  iden- 
tical in  this,  that  though  in  Lord  Somerville's  case  there  was  a 
domicil  of  a  certain  order  held  to  be  established  in  England,  the 
question  still  was,  whether  he  was  so  domiciled  with  that  animus 
remanendi  which  alone  could  extinguish  his  domicil  of  origin,  as 
the  rule  for  all  questions  in  which  there  can  be  only  one  govern- 
ing domicil  ?  And  we  are  of  opinion,  that,  in  the  present  case, 
there  was  no  such  animus  in  Sir  Hugh  Munro ;  but,  on  the  con- 
trary, that  the  evidence  proves,  that  though  there  was  residence 
in  England  for  a  time,  it  was,  in  the  mind  and  intention  of  Sir 
Hugh  Munro  from  Jirst  to  last^  of  a  temporary  character.- 

Being  thus  of  opinion  that  Sir  Hugh  M unro's  domicil  was  in 
Scotland,  we  come  now  to  apply  this  to  the  question  concerning 
the  pursuer's  legitimacy.  If  any  thing  depended  on  the  domicil 
of  Sir  Hugh  at  the  date  of  the  pursuer's  birth,  we  have  already 
observed,  that  there  could,  in  our  opinion,  be  no  doubt  of  it,  and, 
consequently,  that  the  pursuer,  though  born  in  England,  must  be 
considered  as  the  acknowledged  daughter  of  a  domiciled  Scotch- 
man. We  shall  afterwards  advert  to  what  is  said  of  her  condi- 
tion, as  born  in  England  of  an  Englishwoman  not  then  married* 
But,  in  reality,  we  attach  little  importance  to  the  force  of  the  do- 
micil as  applied  to  the  time  of  the  pursuer's  birth.  It  is  in  the 
formation  of  the  marriage  that  the  husband's  domicil  comes  to  be 
of  paramount  importance;  and  to  that  we  shall  now  direct  our 
attention,  as  the  point  on  which  our  opinion  of  the  pursuer's  legi- 
timacy rests,  and  in  which  we  believe  most  of  our  brethren  would 
concur  with  us,  if  they  were  satisfied  that  the  domicil  was  in  Scot- 
land. 
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Assoming  Sir  Hugh  Munro  to  have  been  a  domiciled  Scotch-  15  Nov;  1637. 
man  at  the  date  of  his  marriage  to  the  pursuer's  mother,  we  are    ^^^V^*^ 
of  opinion  that  that  marriage,  though  celebrated  in  England^  must  g^^!|^^*„c| 
be  considered  as  in  law  a  Scotch  marriage,  in  respect  of  all  the  Charles 
incidents  and  consequences  of  marriage.     In  general,  the  law  of  ^"'"^*^* 
the  domicil  regulates  this  matter,  as  held  in  the  case  of  Ross,  opinion  of 
and  laid  down  by  Story,  p.  156,  and  other  writers.     Put  the  sim-  j„^^**** 
pie  case  of  a  Scotchman,  about  whose  domicil  there  is  no  doubt,  Lo^d  GienWe, 
going  into  England  for  a  few  weeks  or  months,  and  there  marrying  &c. 
an  English  lady,  and  returning  with  her  to  his  residence  in  Scot* 
land ;  we  belieTe  that  no  doubt  is  or  can  be  entertained,  that  that 
marriage  must  be  considered  as  to  all  effects  a  Scotch  marriage, 
as  truly  as  if  it  had  taken  place  in  Scotland  ;  and  that  neither  the 
place  nqr  the  manner  of  its  celebration  can  alter  its  character. 
And  it  cannot  in  our  apprehension  be  of  any  consequence,  that 
before  that  marriage  the  lady  may  have  been  a  domiciled  Eng< 
lishwoman  who  never  was  in  Scotland.     For,  in  the  moment  and 
in  the  act  of  the  marriage,  the  wife  necessarily  adopts  and  becomes 
attached  to  the  domicil  of  the  husband  ;  and  therefore,  her  pre- 
vious domicil,  being  thereby  sunk  in  his,  can  be  of  no  more  im- 
portance in  the  question  than  if,  being  a  domiciled  Englishwoman, 
she  had  been  married  within  the  bounds  of  Scotland. 

If  there  could  have  been  any  doubt  of  this  legal  doctrine,  every 
SDch  doubt  is  removed  by  the  late  decision  of  the  Court,  and  the 
^ouse  of  Lords,  in  the  case  of  Warrender  t*.  Warrender,  which 
appears  to  us  to  be  a  case  of  very  great  importance  in  the 
present' question.  By  the  law  of  England,  marriage  once  con* 
tracted  cannot  be  dissolved  except  by  Act  of  Parliament;  and 
questions  have  been  agitated,  in  which  different  opinions  have 
been  formed,  in  the  case  of  persons  being  English  and  domiciled 
ia  England,  and  being  married  there,  when  they  afterwards 
come  to  Scotland,  and  having  obtained  a  domicil  there,  insist  for 
dissolution  of  the  marriage  in  the  Scotch  courts.  But  in  that 
case  of  Warrender,  though  Sir  George  had  resided  a  great  deal 
in  England,  he  was  held  to  be  undoubtedly  a  domiciled  Scotch- 
man. Being  so,  he  married  in  London  the  daughter  of  Lord 
Falmouth,  born  and  educated  in  England,  and  who  had  never 
been  in  Scotland.  Sir  George  insisted  against  the  lady  for  divorce 
in  the  Scotch  Consistorial  Court.  It  was  pleaded  in  defence,  that 
there  was  no  jurisdiction  to  dissolve  the  marriage,  in  respect  that 
it  was  a  marriage  celebrated  in  England,  which  by  the  law  of  that 
country  was  indissoluble.  But  it  was  held  that  the  competency 
of  the  action  to  that  effect  must  be  sustained ;  and  although  other 
views  of  great  importance  were  taken  of  the  case,  we  understand 
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15  Not.  1837.  it  to  have  been  distinctly  held  by  both  the  eminent  Judges  who 
^^<^V^*^    decided  that  cause  in  the  House  of  Lords,  that  the  domicil  of  the 
Gmw  Mid     hiisband  is  the  domicil  of  the  wife,  and  that  Sir  George  Warren- 
Charies  dcr's  domicil  having  been  clearly  in  Scotland  at  the  time  of  the 

Muoro.  marriage,  the  marriage  must  be  held  and  treated,  in  regard  to  all 

Opinion  of  its  incidents  and  consequences,  as  a  Scotch  marriage,  and  on  that 
ji!d'«^^  ground,  independent  of  others,  that  it  was  competent  for  Sir 
Lord  Gienice  ^^^^S^'  being  domiciled  in  Scotland,  to  insist  for  dissolution  of 
&c.  *  that  marriage  in  the  Scotch  court.     Holding  this  to  be  sound  in 

principle,  and  ruled  in  that  important  case,  we  think  that  the  ap- 
plication of  it  to  the  present  case  is  clear  and  direct. 

For  it  being  in  our  opinion  sufficiently  established  that  Sir 
Hugh  Munro's  domicil  •  at  the  time  of  the  marriage,  was  in  Scot* 
land,  and  the  domicil  of  the  pursuer's  parents  having  undoubtedly 
been  in  Scotland  when  that  marriage  was  dissolved,  the  marriage 
must  be  dealt  with  as  a  Scotch  marriage ;  and  as  it  is  one  of  the 
incidents  of  such  a  marriage  being  Scotch,  that  the  child  of  the 
parents  so  married,  at  whatever  time  born,  is  legitimate,  it  follows, 
that  the  pursuer  was,  by  the  effect  of  the  marriage  under  the  law 
of  the  domicil,  effectually  secured  in  her  right  as  the  legitimaie 
daughter  of  her  father. 

But  we  cannot  leave  this  point  without  observing,  that  if  the 
marriage  of  the  pursuer's  parents,  regularly  celebrated,  though 
in  England,  were  not  to  be  considered  as  a  Scotch  marriage  to 
these  effects,  the  case  would  present  a  most  extraordinary  resalt 
in  the  law,  and  a  case  of  extreme  hardship.     If  Sir  Hugh  Munro 
had  celebrated  no  marriage  in  England,  but  had  simply  brought 
the  pursuer's  mother  to  Scotland,  and  introduced  her  to  his  nao* 
ther  and  his  relations  as  his  wife^  had  written  the  letters  which  he 
did,  designing  her  as  his  wife^  and  had  cohabited  with  her  in  the 
Castle  of  Fowlis  by  the  distinct  character  of  Liody  Munroy  his  law* 
Jvl  mfe^  there  would  have  been  very  marriage  between  these  parties 
contracted  in  Scotland,  and  under  the  law  of  Scotland,-^between 
parties  certainly  domiciled  there, — as  effectual  as  any  celebration 
of  marriage  could  have  made  it ;  and  all  the  incidents  of  a  Scotch 
marriage,  includingthelegitimacyof  their  acknowledged  daughter^ 
would  have  followed.     This  is  the  case  of  Mr  M^Douall  of  Logan^ 
now  before  the  Court,  in  which  we,  concurring  with  the  great 
majority  of  the  Judges,  hold  the  legitimacy  to  be  clearly  esta- 
blished.    But  it  will  be  a  singular  case  of  hardship,  if  Sir  Hugh 
Munro,  desiring  to  fulfil  his  pledges  to  the  pursuer's  mother,  and 
to  do  justice  to  the  pursuer  in  the  most  unequivocal  and  legal 
manner,  shall  be  found  to  have  placed  the  pursuer  in  a  *morse  con* 
dition,  and  actually  to  have  stamped  illegitimacy  upon  her,  ly  the 
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ad  of  celebrating  a  regular  and  lawfid  marriage  according  to  the  15  Not.  1637. 
forms  of  the  place  where  he  happened  to  be  for  the  time.     We    ^"^v^^ 
cannot  reconcile  this  to  the  principles  of  justice.     But  we  see  that  q^^^^q^ 
the  possibility  of  so  strange  a  result  taking  place  is  at  once  re-  Charles 
movedt  if  we  be  right  in  holding,  that  the  marriage  in  question,  ^J^* 
though  celebrated  in  England,  is  truly  to  be  considered  as  a  Scotch  Opinion  of 

™*""8®-  Judge,. 

There  remains,  however,  a  point  on  which  the  defender  places  ^^  Gieniee^ 
great  reliance.  It  is  maintained,  that  the  pursuer  having  been  &c. 
bom  in  England,  of  an  Englishwoman  not  married  at  the  time 
of  the  birth,  she  was  born  an  illegitimate  child ;  that  that  status 
of  illegitimacy  was  indelible  by  the  law  of  England  ;  and  that  the 
subsequent  marriage*  even  taken  it  to  be  a  Scotch  marriage,  could 
not  Intimate  the  child,  or  wipe  off  the  indelible  stain  of  illegiti- 
macy. We  cannot  assent  to  this  proposition  ;  and,  with  all  pos- 
sible deference  to  any  different  opinions,  we' know  of  no  authority 
for  it  in  the  law  of  Scotland,  or  among  the  jurists  and  writers  on 
general  law,  in  the  application  here  attempted  to  be  made  of  it. 
We  are  no  doubt  aware  of  certain  dicta  thrown  out  by  high  autho- 
rities in  the  law  of  England,  in  the  case  of  Ross,  and  another 
case  there  referred  to.  But  in  the  case  of  Ross,  the  point  was 
expressly  waived  by  the  Lord  Chancellor,  as  not  necessary  to  be 
decided ;  and  the  judgment  went  distinctly  on  the  ground,  that 
the  parties  were  both  domiciled  in  England^  and  that,  though  the 
marriage  was  formally  in  Scotland,  the  parties  had  gone  there 
for  that  purpose  only,  and  returned  immediately  to  England,  their 
proper  domicil ;  thus  affording  another  example  of  the  principle, 
that  though  a  marriage  may  be  celebrated  in  one  place,,  it  is,,  in 
respect  of  the  incidents  of  marriage,  to  be  regulated  by  the  law 
of  the  husband's  domicih  And  we  have  yet  seen  no  case  in 
which  this  principle  of  indebility  has  been  applied  under  the  law 
of  Scotland,  whether  in  this  Court  or  in  the  House  of  Lords. 
Both  in  Sheddan  t^.  Patrick,  and  in  Strathmore,  the  domicil  was 
held  to  be  the  ruling  point,  sufficient  for  judgment 

To  say  that  the  pursuer  was  born  illegitimate,  because  her  pa^ 
rents  were  not  married  at  the  time  of  the  birth,  is  to  say  no  more 
than  could  be  said  in  any  such  case,  whether  the  child  were  born 
in  Scotland  or  in  England.  There  may  be  a  question,  to  which 
we  have  already  alluded,  as  to  the  competency  of  inquiring  into 
this  in  Scotland,  where  the  parents  have  been  clearly  married, 
and  have  been  domiciled  there,  and  no  impediment  recognised 
by  the  law  of  Scotland  can  be  stated.  But,  as  a  matter  of  fact, 
it  is  true  in  every  case,  that  till  the  marriage  the  child  is  illegiti- 
mate.   Such  a  fact,  therefore,  does  not  in  the  least  advance  the 


60  DECISIONS  OF  THE  No.  3. 

15  Not.  1837.  argument  for  the  point  to  be  made  out.     To  say,  again,  that  be- 
''^^V^^    cause  the  child  was  born  in  England  of  an  English  mother,  the 
George  and     illegitimacy  is  indelible,  if  this  means,  that  it  is  indelible  In/  the 
Charles  law  of  England^  and  under  the  law  of  England,  is  to  say  no  more 

^J^  than  that  the  law  of  England  has  not  adopted  the  rule  of  legiti« 
OpioioD  of  mation  per  subsequens  matrimonium.  But  if  it  be  meant,  that. 
Judges.^  because  the  child  was  born  in  England,  it  cannot  become  legiti* 
Lord  Glenlee  ™^^®  ^"  Scotland  by  a  Scotch  marriage^  in  a  question  to  be  de- 
&c.  termined  by  the  law  of  Scotland,  it  is  a  petitio  principii,  for  which 

there  is  no  authority  whatever  in  that  law.  The  presumption  on 
which  the  rule  of  legitimation  is  generally  held  to  depend  is,  that 
at  the  time  of  the  child's  being  begotten  there  was  a  consent  to 
marriage,  and  that  the  marriage  when  it  takes  place  draws  back 
to  that  time.  But  why  this  presumption  should  be  prevented 
from  operating  in  the  law  of  Scotland^  merely  because  it  is  not  ad- 
mitted by  the  law  of  England,  is  not  at  all  obvious  to  us.  >Ve 
are  here  in  a  Scotch  question,  and  in  a  Scotch  court,  applying  a 
plain  rule  of  our  own  law ;  and  unless  that  law  says,  that  if  the 
child  be  born  in  England  it  shall  not  have  the  benefit  of  the  rule, 
we  do  not  see  how  it  is  at  all  material  that  it  could  not  enjoy  it, 
if  the  law  of  England  were  to  be  applied  to  the  case.  But  we 
know  of  no  such  exception  in  the  law  of  Scotland ;  nor,  as  far  as 
we  are  informed,  is  there  any  such  exception  recognised  in  the 
law  of  any  country  which  holds  the  principle  of  legitimation  per 
subsequens  matrimonium. 

We  are  not  here  giving  any  opinion  on  a  point,  of  which  it 
does  not  belong  to  us  to  form  any  judgment.  We  are  not  in- 
quiring what  the  law  of  England  might  decide,  if  the  pursuer,  or 
any  person  similarly  situated,  were  making  a  claim  in  an  English 
court  of  law,  in  respect  of  property  within  their  jurisdiction.  We 
observe  that  Professor  Story  has  said,  {Conflict  ofX^ws^  p.  99,) 
that  *  a  person  born  before  wedlock,  who,  in  the  country  of  hi$  hirth^ 

<  is  deemed  illegitimate,  may  not,  by  a  subsequent  marriage  of  his 

<  parents  in  another  country,  where  such  marriage  would  make 
'  him  legitimate,  cease  to  be  illegitimate  in  the  country  of  his  birih^ 
We  may  have  doubts  of  the  soundness  of  this  doctrine  in  inter- 
national law,  if  it  were  meant  to  be  indiscriminately  applied  to  all 
cases,  which  we  imagine  it  is  not.  But  it  is  a  point  with  which 
we  have  no  occasion  or  competency  here  to  deal.  The  very- 
statement  of  it  in  this  form  implies,  that  the  supposed  indelibility 
is  confined  to  the  country  of  the  hirth^  where  alone  it  can  operate. 
Whether  such  a  question  would  be  so  decided  by  the  courts  of 
England,  if  the  pursuer  were  making  any  claim  in  those  courts, 
we  cannot  presume  to  form  any  opinion.     We  are  aware,  that 
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conflicts  of  law  may  take  place ;  and  there  is  no  help  for  it  when  15  Nov.  1837. 
they  do  occur.     JBut  the  question  before  us  is  a  purely  Scotch  ii^^*^'^'*^ 
question,  to  be  ruled  by  general  principles  no  doubt,  but  still  with  George  and 
reference  to  the  law  of  Scotland  in  the  particular  point  i  and  we  ^^^^ 

cannot,  in  consistency  with  the  established  principles  of  that  law,       L 

hold  that  this  pursuer  could  not  become  leiritimate  by  the  mar-  Opinion  of 

^  .  ^  1  I  ,  .  Consulted 

riage  of  her  parents,  when  or  wheresoever  she  may  have  been  judges. 

born.  Lord  Glenlee, 

It  appears  to  us  to  be  very  clear,  that  the  circumstance  of  the  ^<^* 
mother  being  English  adds  nothing  at  all  to  the  supposed  diffi- 
culty in  the  place  of  the  pursuer's  birth.  She  was  certainly  ille- 
gitimate by  the  law  of  England  and  by  the  law  of  Scotland  also, 
at  the  time  of  her  birth  ;  and  she  would  have  been  so  equally, 
though  her  mother  had  been  a  Scotchwoman.  But  if  Sir  Hugh 
Munro  was  a  domiciled  Scotchman,  and  if  the  marriage  is  in  con- 
sequence to  be  taken  as  a  Scotch  marriage,  the  wife  adopting  the 
husband's  domicil,  and  becoming  a  Scotchwoman,  and  if,  again, 
the  place  of  the  birth  by  itself  creates  no  indelibility  in  the  law  of 
Scotland  to  prevent  the  marriage  from  legitimating  the  child,  we 
are  quite  unable  to  perceive  how  such  an  indelibility  can  arise 
from  the  circumstance  that  the  wife  and  mother  was  an  English- 
woman at  the  time  of  the  birth. 

On  the  whole,  we  are  of  opinion  that  the  pursuer  is  entitled 
to  prevail  in  the  conclusions  of  her  declarator. 

At  advising  the  cause,  along  with  that  of  M'Douall,  after  these 
opinions  of  the  consulted  Judges  had  been  returned. 

Lord  President. — In  the  case  of  Munro,  I  concur  entirely  in  the  Opinion  of 
opinion  of  the  majority  of  the  consulted  Judges,  but  I  cannot  con-  ^^"^' 
cur  with  them  in  the  case  of  M«Douall.  J^^  ^'■^- 

To  me,  it  appears  that  there  is  no  material  distinction  between 
the  cases,  and  that  the  same  principles  must  rule  both.  I  will 
therefore  deliver  my  opinion  in  both  cases  at  the  same  time. 

The  case  of  Munro  is  even  stronger  than  that  of  Ross.     In  the 
case  of  Ross  there  was,  at  least,  a  marriage  in  Scotland  in  form, — 
and  in  validity,  in  one  sense  of  the  word,  though  it  was  entered 
into  merely  for  the  purpose  of  committing  a  fraud  on  the  law  of 
England  as  to  bastardy ;  but  in  this  case  of  Munro,  the  only  mar- 
riage was  in  England,  and  the  status  of  marriage  was  by  this  English 
marriage  indelibly  fixed  on  the  parties,  so  far  as  the  constitution 
of  the  marriage  at  least  was  concerned ;  whether  that  could  be  dis- 
solved afterwards  is  a  separate  question.      No  doubt  they  after- 
wards cohabited  in  Scotland,  so  as  to  have  made  them  married  per- 
sons by  habit  and  repute,  if  they  had  never  been  married  before. 
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15  Nov.  1837.  Bat  previously  they  bad  been  firmly,  solemnly,  and  indelibly  mar- 
ried in  England ;  and  that  marriage  could  neither  be  strengthened 
nor  weakened  by  any  subsequent  eonduct  in  Scotland. 

But  I  must  go  farther,  because  I  am  of  opinion,  that  in  the  whole 
of  this  argument  too  much  stress  has  been  laid  on  the  domicil  of 
the  putative  father,  and  because  I  think  that  attention  has  not  been 
paid  to  the  difference  between  the  constitution  and  subsistence  of  per* 
sonal  status^  and  the  consequences  which  may  result  from  personal 
status  once  fully  constituted,  when  the  parties  either  had  a  previ- 
ous domicil,  or  afterwards  fixed  there  residence  in  a  different  coun- 
try. 

As  to  the  domicil  of  the  putative  father,  I  cannot  think  that  either 
his  past,  future,  or  present  domicil  can,  or  ought  to  have  any  effect 
on  the  status  of  the  bastard.  The  father  is  tied  to  his  legitimate 
child  by  the  strongest  bonds  of  the  law.  The  connection  betwixt 
them  is  inseparable  and  unavoidable.  The  general  rule,  of  *  pater 
^  est  quem  nnptise  demonstrant,'  is  absolute,  in  regard  to  all  children 
born  in  wedlock,  save  in  a  few  special  exceptions ;  and  therefore 
the  domicil  and  status  of  the  father  fixes  those  of  the  legitimate 
child.  But  there  is  no  legal  tie  between  a  bastard  and  his  anp-* 
posed  father.  The  fether  is  not  regarded  in  law  as  bis  father  ; 
therefore  nothing  in  the  putative  father's  domicil  can  affect  the 
status  of  bastardy  impressed  on  the  child  by  birth. 

In  law,  the  bastard  has  no  father.  This  is  expressly  laid  down 
by  Blackstone,  as  to  the  law  of  England,  where  this  bastard  was 
born.  He  says,  *  AU  other  children  have  their  primary  settlement 
*  in  their  father's  parish,  but  a  bastard  in  the  parish  where  horn, 
<  for  he  hath  no  fether ;'— ^and  the  same  is  the  law  of  Scotland. 

Now,  the  pursuer  in  this  case.  Miss  Law  or  Munro,  was  nn- 
questionably  an  English  bastard  at  her  birth.  Her  mother  was  the 
only  parent  recognised  by  the  law  of  England  : — she  never  might 
have  been  able  to  fix  paternity  for  her  child  on  any  man.  The 
mother  is  primarily  liable  to  maintain  her  bastard,  and  if  she  cannot, 
it  must  be  maintained  by  the  parish.  At  least  this  used  to  be  the 
law  of  England  before  the  late  Poor  Law  Act.  No  doubt,  in 
order  to  relieve  the  parish,  the  mother  may  attempt,  and  may 
succeed  in  the  attempt,  to  fix  on  a  particular  man  as  the  father  of 
her  child  ;  in  which  case  she  or  the  parish  could  call  upon  him  to 
maintain  it  for  a  certain  period,  and  this  without  any  regard  to  his 
domicile  or  any  peculiarity  in  the  law  of  that  domicil,  to  exempt 
him  from  this  obligation. 

But  this  obligation  to  maintain  the  child  does  not  affect  its  status 
as  a  bastard  :  he  remains  a  bastard  as  he  was  before,  without  any 
legal  connection  with  his  putative  father,  subject  to  the  same  dis- 
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d^iiities  or  privileges  of  a  bastard  in  England,  whatever  they  may  15  Nov.  1837. 
be.    His  only  legal  parent  is  his  mother,  and  this  only  to  the  eiFeet    ^*^y^' 
of  the  burden  of  maintenance  in  infancy ;  for  in  no  other  respect  q^^^^ 
does  he  derive  any  right  even  from  his  mother.     Therefore  I  can-  Charles 
aot  see  how  the  domicil  of  the  supposed  father  ought  to  have  the  ^^"""^^ 
smallest  effect  on  the  status  of  the  child,  and  on  the  question  whether  Opinion  of 
it  is  or  is  not  a  bastard.     Suppose  that,  by  the  law  of  the  putative  ^^     . 
fiither^s  domicil,  a  bastard  were  endtled  to  share  more  or  less  with  ^^^^ 
bis  lawful  children  in  his  succession  ab  intestato, — this  could  not 
alter  his  status  of  bastardy,  or  place  him  in  any  other  respect  on  a 
foodng  with  the  lawful  children.     Indeed,  he  must  plead  his  bas- 
tardy even  to  give  him  this  particular  privilege.     Or,  suppose  that 
the  law  of  Jthe  father's  domicil  gave  the  father  a  right  to  claim,  and 
take  the  child  from  the  mother,  and  that  the  mother  in  England 
resisted ;  he  could  not  succeed.     If  he  had  been  found  liable  in 
maintenance,  perhaps  that  might  give  him  some  claim  to  the  custody 
of  the  child,  though  I  do  not  know  that  it  would.     But  certainly, 
without  that  specialty,  he  could  not  take  the  child  from  the  mother 
merely  by  alleging  that  the  law  of  his  domicil  would  have  allowed 
bim  to  do  so. 

In  short,  I  cannot  see  the  smallest  connection  between  the  status 
of  the  bastard,  and  either  the  previous  or  the  subsequent  domicil 
of  his  puiaiive  father.  The  child  in  England  was  bom  a  bastard ; 
and  it  cannot  make  any  difference  whether  his  putative  father  was 
a  Scotsman,  or  a  Frenchman,  or  a  Turk.  Accordingly,  what  was 
the  opinion  of  the  Judges  in  the  House  of  Lords,  in  the  very  ana- 
logous case  of  Strathmore  ?  and  I  take  that  case  as  my  text ;  be- 
cause, in  deciding  it,  the  learned  Lords  laid  down  the  law  generally 
as  to  the  effect  of  personal  status*  In  that  case.  Lord  Eldon  said. 
He  was  bom  in  Enghind,  of  an  English  woman,  who  never  had 
been  before  in  Scotland.  The  law  therefore  which  attacked  at 
his  birth  was  the  law  of  England ;  and  if  his  mother  and  sup- 
posed &ther  had  died  within  a  few  years  after,  unquestionably  he 
was  an  illegidmate  child,  born  in  England,  subject  only  to  the 
hw  of  England,  and  having  no  character  whatever  but  that 
which  had  been  derived  from  his  mother.'  Then  the  Lord  Chan- 
eellor  Lyndhurst,  after  speaking  on  the  supposition  of  a  marriage 
0  Scotland,  and  having  that  expressly  in  view,  said,  <  It  appears 
to  me  to  be  unnecessary  to  go  into  that  point  It  is  sufficient 
that  the  child  be  bom  in  a  country  where  the  illegitimacy  is  indelible. 
This  in  any  country  whatever  would  have  the  effect  of  rendering 
that  child  illegitimate.'  Then  Lord  Lyndhurst  goes  on  to  say, 
quoting  the  words  of  Lord  Redesdale,  *  I  do  not  enter  into  tlie 
question,  whether,  if  this  marriage  had  been  entered  into  in  Scot- 
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15  Nov.  1837.  <  land,  it  might  have  had  the  e£fect  of  legitimising  the  child,  be- 

*  cause  I  think  it  is  not  necessary.'     Then  Lord  Lyndburst  himself 
adds,  *  I  agree  with  the  noble  and  learned  Lord.     I  do  not  think 

*  it  necessary,  but  I  must  say  that  I  do  not  conceive  how  it  could  have 
« that  effect.* 

Nor  can  L  I  cannot  conceive  how  any  subsequent  event  what* 
ever,  whether  by  the  parents,  or  otherwise,  can  have  a  retrospec- 
tive effect  to  alter  a  status  once  effectually  constituted.  But  more 
of  this  hereafter.  In  the  meantime,  Lord  Chancellor  Lyndhurst 
goes  on  thus :  ^  The  opinion  of  Lord  Redesdale  is  quite  obvious 

*  from  what  I  have  stated,  and  from  a  subsequent  passage,  in  which 
^  he  considered  the  position  of  the  child  at  the  time  of  its  birth  as 

*  deciding  the  caseJ  Then  Lord  Chancellor  Lyndhurst  proceeds, 
^  Taking  the  whole  of  the  judgment  of  the  Noble'  Lord  together,  I 

<  conclude  that  he  is  of  opinion,  that  if  the  child  was  illegitimate  at 

*  the  time  of  its  birth,  according  to  the  law  of  the  country  where  it 
'  was  born,  that  character  was  stamped  upon  it  indelibly*     No  sub' 

*  sequent  marriage  could  render  it  legitimate,* 
And  this,  it  will  be  remarked,  is  given  as  their  opinion,  without 

any  qualification  as  to  the  domicil  of  either  parent,  or  as  to  the 
marriage  being  in  one  country  or  another.  It  is  generally,  that 
no.  marriage  could  render  the  child  legitimate.  Then  Lord  Wyn- 
ford  said,  ^  I  will  merely  say  that  I  entirely  concur  in  every  thing 

<  that  has  fallen  from  my  noble  and  learned  friends.     All  Jurists 

<  agree  that  the  personal  status  of  a  man  must  be  decided  by  the 

*  law  of  the  country  in  which  he  is  born.    This  person  was  born 

<  in  England  a  bastard,  and  by  the  law  of  England  bastardy  is  tn- 

<  delible.  He  cannot  become  legitimated*  And  this  he  gives  with- 
out limitation  or  exception  as  to  the  means  by  which  the  bastardy 
is  attempted  to  be  effaced,  either  by  marriage  in  Scotland,  or  by 
reference  to  the  domicil  of  the  putative  father ; — and  then  he  cites 
the  opinion  of  Boullenois  in  the  case  of  De  Conti,  to  which  I  re- 
ferred in  my  opinion  in  the  case  of  Ross,  and  which  Boullenois 
sums  up  thus : — *  Parce  qu'il  porte  partout  Tetat  et  la  condition  dont 

<  il  est  par  les  loix  de  sa  nation.'  Accordingly,  by  the  law  of  Eng- 
land, a  bastard  has  faculties  which  in  Scotland  he  has  not.  He 
has  the  jus  testamenti  faciendi,  which  in  Scotland  he  has  not,  and 
which  the  domicil  of  his  putative  father  could  not  affect.  But  I 
deem  it  unnecessary  to  prosecute  this  point  farther ;  and  therefore 
I  shall  now  proceed  to  consider  a  point,  which  I  think  has  been 
overlooked,  on  this  subject  of  j^er^onaZ  status;  id  est,  the  distinction 
between  the  original  constitution  and  continual  subsistence  of  the 
status  once  properly  acquired,  and  the  consequences,  pecuniary  or 
otherwise,  which  may  result  from  it  in  different  countries. 
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I  have  already  mentioned  that  a  bastard  in  England  has  the  jus  15  Nov.  1837. 
testament!  faciendi,  which  in  other  countries  he  may  not  have:  and     ^^•^v^ 
there  may  be  other  countries,  for  any  thing  we  know,  in  which  he  Gwm'and  ' 
may  have  more  important  rights,  in  connection  with  legitimate  Cbaries 
cbUdren,  ^""H^L 

This  seems  to  have  been  the  case  with  Abraham,  and  among  his  Opinion  of 
descendants.     It  appears  from  what  Sarah  said  to  Abraham,  (see  ,    .  p    . 
21  Genesis,  v.  10,)  that  Ishmael  would  have  been  heir  along  with  denu 
/loac,  if  Abraham  had  not  cut  him  out.     She  said,  <  Cast  out  this 
'  bond-woman  and  her  son  ;  for  the  son  of  this  bond-woman  shall  not 
'  be  heir  with  my  son,  even  with  Isaac'     And  Jacob's  children  by 
his  two  concubines  seem  to  have  been  exactly  on  a  footing  with  his 
children  by  his  two  wives,  Leah  and  Rachel. 

But  I  do  not  confine  my  opinion  to  the  case  of  the  status  of  bas- 
tardy :  I  think  the  same  reasoning  and  the  same  rules  apply  to  other 
kinds  of  personal  siattts^  in  which  the  status  and  personal  condition 
of  the  parties  are  indelibly  fixed,  though  the  consequences,  personal 
and  patrimonial,  may  vary  in  different  countries  from  which  they 
originally  came,  or  to  which  they  may  afterwards  resort.  Take 
the  ease  of  marriage.  A  man  and  woman  meet  in  a  foreign  coun- 
try, and  are  there  married,  according  to  the  laws  and  ceremonies 
established  there.  That  marriage  is  good,  and  will  be  acknow- 
ledged to  be  so  in  every  civilised  country.  They  could  not  dis- 
solve it  by  reference  to  the  domicil  of  either  party,  where  by  law 
such  rites  and  ceremonies  would  not  have  constituted  a  valid  mar- 
riage. The  status  of  married  persons  is  indelibly  stamped  upon 
them,  and  no  previous  domicil,  or  subsequent  change  of  domicil, 
could  aflfect  it.  But  the  personal  and  patrimonial  consequences  re- 
sulting from  this  status,  so  effectually  and  indelibly  constituted,  may 
be  different  in  different  countries.  If  they  continue  in  the  country 
where  they  were  legally  married,  the  husband  and  wife  may  have 
certain  personal  prerogatives  and  privileges,  and  certain  rights  and 
powers,  over  their  respective  properties,  peculiar  to  that  country. 
If  they  return  to  their  own  country,  or  remove  into  a  third  coun- 
try, all  these  may  be  totally  changed.  But  no  consequences  of  this 
kind  affect  the  constitution  and  subsistence  of  the  status  of  marriage 
originally  and  legally  stamped  upon  them.  Married  they  were, 
and  married  they  must  remain.  No  previous  domicil  or  change  of 
domicil  can  unmarry  them,  —  they  carry  that  status  with  them 
wherever  they  go,  as  Boullenois  says ;  and  if  they  have  not  settled 
their  rights  by  a  contract,  they  must  take  their  chance  of  the  effect 
which  change  of  residence  may  produce.  The  same  is  exactly  the 
case  in  the  status  of  allegiance.  If  a  person  is  born  subject  to  al- 
legiance to  the  Crown  of  Great  Britain,  no  previous  domicil  of  his 
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15  Nov.  1837.  fether,  at  a  remote  period,  and  no  change  of  domicil  by  hinuelf,  or 
bb  fatber,  can  dissolve  bis  allegiance. 

If  he  conspires  against  the  life  of  the  Sovereign,  or  is  found  is 
arms  against  him,  be  is  guilty  of  treason,  and  he  cannot  plead  the 
old  domicil  of  his  father,  or  any  change  by  himself,  as  a  defence. 

But  this  status  of  allegiance  may  have  very  different  effects  and 
consequences,  either  advantageous  or  otherwise,  in  other  countries. 
But  these  arise  out  of  the  existence  of  the  status  as  validly  esta- 
blished ;  and,  so  far  from  abrogating  it,  they  presuppose  it  a  con- 
tinued and  indelible  existence. 

The  Scots  had,  till  lately,  certain  privileges  in  Holland;  and 
there  was  an  officer,  as  your  Lordships  know^  called  the  Coruertatar 
of  the  Scotch  privileges  at  Campvere,  whose  duty  it  was  to  guard 
those  privileges,  and  to  settle  disputes  between  Scotch  merchants 
settled  there.  And  in  all  times,  during  the  alliance  between  the 
Crowns  of  Scotland  and  France,  the  Scots  had  certain  privileges  in 
that  kingdom.  Among  other,  they  were  exempted  from  the  DroU 
d'Aubain.  In  like  manner,  after  the  union  of  the  two  Crowns  un- 
der our  James  VL,  the  Post  Nati,  as  they  were  called,  had  privi- 
leges in  England  which  the  Ante  Nati  had  not  In  other  coun- 
tries, again,  being  born  subject  to  the  allegiance  of  Scotland,  or  any 
other  country,  may  subject  a  person  to  burdens  and  incapacities 
from  which  natives  of  those  countries  are  exempted.  But  nothing 
of  all  this  affects  or  touches  the  status  itself,  which  remains  fixed 
and  indelible.  Born  a  bastard,  or  a  Scotsman,  or  legally  married, 
those  characters  remained  stamped  on  him  for  ever,  wherever  he 
goes  or  chooses  to  domicil  himself.  These  principles  I  apprehend 
to  be  quite  indisputable ;  and  they  go  directly  to  prove,  that  the 
original  status  of  bastardy  cannot  be  affected  by  any  conduct  or 
operation  of  the  putative  father. 


M^Domir$  Case. 

AU  these  principles,  applicable  to  the  case  of  Munro,  apply  also 
to  this  case,  unless  there  be  any  facts  and  circumstances  in  it  which 
render  these  principles  not  applicable. 

Now,  what  are  the  facts  in  this  case  ? 

Mary  Russell,  his  mother,  was  domiciled  in  Scotland  rationc 
originis  only,  and  in  no  other  way.  She  never  had  sekcted  that 
country  for  her  domicil,  by  having  a  house  of  her  own.  She  lived 
with  her  father,  in  his  £eimily,  and  under  his  protection. 

But  the  domicilium  originis  is  the  weakest  of  all,  as  having  been 
induced  without  any  consent  on  the  part  of  the  child. 

Now,  in  1796,  she  voluntarily  left  her  father's  family,  and  foris- 
familiated herself.     She  chose  to  form  an  unlawful  connection  with 
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Colonel  M^Dooali,  and  for  a  abort  time  resided  under  his  protec-  15  Not.  1837. 
tion  at  Calgroat.     Then,  when  his  regiment  was  ordered  to  Eng-    ^^^^v-^^^ 
land,  she  Toluntarily  accompanied  or  followed  him  there.    She  was  oeor^  and 
not  under  any  obligation  to  do  so.    She  was  not  his  wife, — she  was  Charles 
not  his  servant     She  might  have  left  him  at  any  moment,  and  ^"°^^' 
without  bis  consent.     But  she  did  not  do  so.     She  voluntarily  con-  Opinion  of 
tioaed  in  England,  and  at  Chester  was  delivered  of  the  pursuer.  ^"''^* 
Unquestionably,  therefore,  the  pursuer  was  born  a  bastard  in  Eng-  ^^q^,    '^*' 
land ;  and  nnless  something  happened  afterwards  to  alter  his  con- 
dition, that  condition  was  indelible  bastardy  ;  and  so  it  must  be  ad- 
mitted to  have  continued  for  at  least  twelve  years,  down  to  the  ac- 
knowledgment of  marriage  in  1808. 

In  the  case  of  Ross,  I  stated  in  my  opinion,  that  I  would  not 
take  the  law  from  such  an  extreme  case,  as  that  of  a  woman  taken 
suddenly,  and  perhaps  prematurely,  in  labour,  while  travelling  in 
England,  with -or  without  her  paramour j  and  brought  to  bed  of  a 
bastard  there,  and  then  returning  with  it,  on  her  recovery,  to  Scot- 
land.   That  is  an  extreme  case  ;  and  what  might  be  the  law  as  to 
it,  we  must  endeavour  to  settle,  when  such  a  case  occurs.    But  this 
is  not  Mary  Russell's  case.     She  was  not  in  England  on  a  mere 
jaunt,  or  for  some  obviously  temporary  purpose.    On  the  contrary, 
it  is  plain  that  she  contemplated  a  puch  more  protracted  residence 
in  that  country,  and,  as  it  afterwards  appeared,  a  permanent  resi- 
dence.    At  any  rate,  she  was  there  at  the  time  of  the  birth,  by  her 
own  free  will  and  choice,  and  she  so  continued  there.     She  had  it 
completely  in  her  power,  if  she  had  so  chosen,  to  return  with  her 
child  to  Scotland  as  soon  as  she  recovered  from  her  confinement 
Colonel  M*Douall  could  not  have  prevented  her.     But  she  chose 
to  remain  in  England.    If  it  be  said  that  she  remained  there  merely 
on  account  of  her  connection  with  the  Colonel,  the  answer  is,  that 
it  was  her  own  free  choice  to  do  so.     But,  in  point  of  fact,  it  was 
not  the  case.     The  ColonePs  regiment  was  disbanded  in  1799  or 
1800,  when  he  returned  to  Scotland.     But  she  did  not  follow  him, 
nor  return  to  her  father's  house,  nor  to  any  other  place  in  Scot- 
land ;  she  fixed  her  abode  in  Penrith,  in  a  house  which  the  Colonel 
provided  for  her.     But  it  was  her  own  free  choice  to  remain  there. 
She  did  remain  there,  and  I  am  persuaded  would  have  continued 
there,  if  the  subsequent  marriage  in  1808  had  not  taken  place.    It 
is  plain,  if  it  were  of  any  consequence,  that  even  the  Colonel  him- 
self originally  had  no  intention  that  she  should  return  to  Scotland ; 
and  it  ia  equally  plain,  that  till  the  marriage,  she  herself  had  not 
the  least  intention  of  returnbg  there,  and  resuming  her  domicilium 
originis.     On  the  contrary,  she  showed  evidently  that  it  was  her 
intention  to  remain  in  Penrith,«^for  she  brought  up  her  mother  and 
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15  Nov.  1837.  sister,  and  tben  her  brother,  to  live  with  her ;  and  there  she  re- 
mained, in  all  appearance,  permanently  domiciled  till  1808.  But 
in  order  to  constitute  domicil,  it  is  not  necessary  that  the  party 
should  have  a  fixed  and  determined  purpose  to  remain  in  his  or  her 
present  residence  for  ever.  It  is  enough  if  they  have  resided  for 
such  a  length  of  time  as  to  show  that  they  had  chosen  that  place  as 
their  only  and  proper  home  for  that  time ;  and  no  vague  and  float- 
ing intention,  which  they  may  have  expressed  of  returning  to  their 
country  at  some  future  time,  can  alter  the  domicil  so  acquired  by 
long  residence.  Nay,  in  the  case  of  Bruce,  who  was  actually  on 
his  return  to  Scotland  from  India,  but  died  on  the  passage,  it  was 
held  and  found  by  the  House  of  Lords  that  India  was  to  be  held  as 
his  domicil ;  and  his  succession  was  regulated  by  the  law  of  Eng- 
land, and  not  of  Scotland,  to  which  he  was  returning.  lo  short, 
from  the  birth  of  the  child  in  1796,  till  the  marriage  in  1608,  no 
less  than  twelve  years,  she  was  a  domiciled  Englishwoman.  There- 
fore, if  the  residence  and  domicil  of  the  mother  at  the  time  of  the 
birth  of  her  child,  and  for  years  thereafter,  be  of  material  conse- 
quence, then  her  residence  and  chosen  domicil  for  twelve  years  fixes 
the  status  of  the  child  to  be  that  of  indelible  bastardy. 

It  does  not  appear  to  me  to  be  of  any  consequence  that  the 
house  in  Penrith  was  not  her  own  property,  but  the  Colonel's,  and 
that  he  allowed  her  to  live  \n  \i  rent  free.  Still  it  was  her  own 
voluntary  residence,  and  constituted  an  English  domicil  as  muck 
as  if  she  had  bought  or  hired  it;  and  she  had  no  inducement,  under 
her  loss  of  character,  to  return  to  Scotland,  and  never  showed  the 
least  intention  of  doing  so,  or  that  she  was  not  in  England  animo 
remanendi.  And  that  this  animus,  in  all  human  probability,  never 
would  have  been  altered,  but  for  the  event  of  the  marriage,  whicb 
she  could  not  foresee,  and  probably  little  expected.  Therefore,  on 
the  whole,  I  am  of  opinion  that  all  the  principles  applicable  to  the 
case  of  Munro  apply  to  this  case  of  M'Douall,  and  that  none  of  the 
facts  and  circumstances  lead  me  to  form  a  different  opinion.  I  may 
add  in  regard  to  the  Warrender  case,  that  it  appears  to  me  that 
the  effect  of  the  judgment  there  has  been  misunderstood.  Sir 
George  Warrender  was  married  in  England,  though  it  is  of  no  con- 
sequence where  the  ceremony  took  place,  since  he  was  legally  mar- 
ried according  to  the  forms  required  by  the  English  marriage  law, 
and  therefore  his  domicil  became  that  of  his  wife.  But  it  is  a  dif- 
ferent thing  where  the  parties  are  not  married,  for  the  domicil  of 
the  paramour  is  not  necessarily  that  of  his  mistress,  there  being  no 
connection  between  them  which  the  law  recognises.  Sir  George 
Warrender,  however,  being  legally  married  in  England,  and  being 
found  to  be  a  domiciled  Scotchman, — his  wife's  domicil,  in  the  eye 
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of  the  law,  was  likewise  Scotch,  and  an  action  might  competently  15  Nov.  1837. 
be  brought  against  her  in  Scotland.     Accordingly,  all  that  was  found    ^^*^V^^ 
by  the  decision  was,  to  hold  the  action  of  divorce  to  be  legally  gw^  and 
brooght  against  her  in  Scotland,  because  she  might  be  held  as  a  Charles 
damiciled  Scotchwoman.     The  effect  which  this  finding  will  have     ""'^^' 
upon  the  decision  on  the  merits  of  the  case  we  do  not  as  yet  know ;  Opinion  of 
the  only  thing  fixed  being,  that  the  right  of  action  against  her  lay  in  ^*^^'^ 
the  Scotch  courts.     This  might  be  very  important  to  Sir  George  ^^nu 
Warrender,  in  other  respects,  for  be  might  have  to  bring  actions 
against  her  of  another  nature.     She  might  have  acquired  separate 
property,  in  regard  to  which  it  might  be  necessary  for  him  to  sue 
her;  and  she  could  not  have  validly  pleaded  in  defence  that  she  was 
domiciled  in  France.     However,  the  status  of  marriage  has  been 
indelibly  fixed  by  the  English  celebration ;  and  by  this  decision, 
her  domicil  as  a  married  woman  has  been  held  to  be  that  of  her 
husband ;  and  tbis  is  all  the  length  to  which  the  judgment  in  this  case 
of  Warrender  goes. 

Lord  Gillies. — I  have  listened  with  great  attention  to  the  opinion  Lord  Gillies. 
which  has  now  been  so  ably  stated,  but  I  must  own  that  it  has  not 
altered  the  opinion  which  I  had  previously  formed.  I  shall  not  be 
sorry,  however,  if  it  makes  a  stronger  impression  in  another  quarter. 
We  have  two  cases  before  us,  both  of  great  importance,  and  both 
of  them  attended  with  extreme,  I  might  almost  say,  unprecedented 
difficolty.  I  do  not  mean  to  trouble  your  Lordships  with  the  rea- 
sons in  detail,  which  lead  me,  agreeably  to  my  original  opinion,  to 
concur  with  the  majority  in  the  case  of  M^Douall.  In  the  other 
case,  I  must  own  that  the  opinion  which  I  had  at  first  formed  is 
changed,  and  I  am  now  inclined,  though  with  some  hesitation,  to 
concur  with  the  minority  in  the  case  of  Munro.  I  shall  not  attempt 
to  ezphun  my  reasons,  as  they  are  most  distinctly  detailed  in  the 
opinion.  Nothing  is  more  certain  than  this,  than  a  man  or  woman 
having  appeared  before  a  clergyman,  and  been  regularly  married, 
that  marriage  ceremony  not  only  constitutes  them  married  persons, 
bat,  in  the  eye  of  law,  converts  the  putative  father  into  the  actual 
&ther  of  the  children  previously  born  ;  or,  at  least,  he  ceases  to  be 
the  putative  father,  and  becomes  undoubtedly  the  legal  father.  That 
is  nndottbtedly  the  law  of  Scotland.  But  then,  in  the  case  of  Ross, 
yon  have  the  marriage  in  Scotland,  and  a  child  previously  bom  in 
England.  The  child  was  acknowledged  both  by  the  man  and  the 
woman;  butitwas  found  that  the  child  was  not  legitimated,  although 
the  marriage  was  unquestionably  a  good  marriage.  The  child,  it 
was  ultimately  found,  was  and  continued  to  be  a  bastard.  On  what 
prindple  was  this  held?  It  was  a  judgment  pronounced,  as  I  un- 
derstand the  case,  on  this  ground, — that  the  domicil  of  Ross  was 
not  in  Scotland,  but  in  England, — in  short,  that  he  was  a  domiciled 
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Englishman ;  and  because  domiciled  in  England,  they  held  that  the 
marriage  in  Scotland  could  not  have  the  effect  allowed  to  it  by  the 
Scotch  law,  of  making  legitimate  the  child.     Now,  if  a  domicil  in 
England  prevents  a  Scotch  marriage  from  legitimising  the  children, 
why,  it  seems  to  follow,  that  a  domicil  if  in  Scotland  must  render 
the  children  legitimate  by  means  of  an  English  marriage.     If  the 
domicil  hinders  the  legitimacy  in  the  one  case,  it  should  be  sufficient 
to  accomplish  it  in  the  other.     After  all  the  consideration  I  have 
been  able  to  bestow  on  the  cases  referred  to,  the  true  criterion  as 
settled  by  them,  and  particularly  by  the  case  t>f  Cromarty  or  Ross, 
for  deciding  this  point  is  this, — was  the  putative  father  doraicikd  in 
Scotland  at  the  period  of  the  marriage,  or  was  he  domiciled  in  Eng- 
land ?  It  is  of  no  consequence  where  the  marrkge  is  celebrated. 
It  was  found  in  the  case  of  Ross,  that  the  place  of  marriage  had  no 
effect.     It  therefore  brings  every  question  about  the  status  of  legi* 
timacy  to  a  question  of  fact  of  the  most  difficult  nature ;  depending 
not  only  on  facts,  but  on  the  inferences  from  facts.     This  doctrine 
likewise  leads  to  this  odd  result,  that  when  parties  obtain  a  licence 
from  the  Archbishop  of  Canterbury  to  be  married,  he  grants  it,  not 
only  to  the  effect  of  making  them  married  persons,  but  to  the  effect 
of  making  perhaps  half  a  dozen  bastards  legitimate  children.     That 
seems  the  consequence  that  must  follow  from  the  law,  as  laid  down 
in  the  case  of  Ross,  that  the  country  where  the  marriage  is  con- 
tracted is  of  no  consequence,  and  that  the  domicil  of  the  father  alone 
is  to  be  looked  to.     If  that  be  the  law,  the  question  here  is,  just 
whether  Mr  M^Douall,  the  father,  was  resident  in  Scotland  or  in 
England,  and  whether  he  continued  a  domiciled  Scotchman.     I  an 
of  opinion  that  he  continued  to  be  domiciled  in  Sootlaind,  and  that 
decides  the  question.     And  although  with  some  difficulty,  I  likewise 
am  of  opinion  that  Sir  Hugh  Munro  was  also  domiciled  in  Scotland. 
That  being  the  case,  I  concur  with  the  majority  in  the  case  of 
M^Douall,  and  with  the  minority,  I  mean  the  four  Judges  who  signed 
the  opinion,  in  the  case  of  Munro. 

Lard  Mackenzie. — I  concur  in  the  opinion  just  delivered.  I  haye 
been  of  the  same  opinion  always,  and  I  do  not  yet  see  sufficient 
grounds  to  alter  it.  In  the  case  of  Munro,  I  concur  with  the  opi- 
nion of  Lord  Moncreiff  and  the  other  Judges  who  go  along  with 
him.  Concurring  with  them,  it  is  not  necessary  to  resume  the  rea- 
sons for  doing  so,  as  that  opinion  contains  a  full  statement  of  the 
grounds  of  judgment;  but  I  may  shortly  refer  to  two  points  which 
I  think  of  importance.  The  first  is  the  general  question,  whether 
a  Scotch  marriage  can  legitimate  an  English  bastard.  I  think  that 
it  may,  for  the  reasons  stated  in  the  opinion  signed  by  me  in  the 
case  of  Ross.  It  is  true  that  the  House  of  Lords  did  not  sustain 
the  legitimacy  of  Ross's  child ;  but  from  the  speeches  made  on  that 
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occasion,  I  see  they  did  not  reverse  on  the  general  point,  bat  be-  15  Nov.  18S7. 
came  they  held  that  the  marriage  was  not  to  be  regarded  as  a  Scotch,     ^^"^V^^ 
bat  an  English  marriage.     It  was  upon  that  view  the  decision  went,  oeor^  and 
thus  saving  and  avoiding  the  general  point.     I  do  not  therefore  Charles 
think  myself  precluded  by  the  decision  of  the  House  of  Lords  from     "°'^°' 
fctaining  the  opinion  I  had  then,  and  have  still,  that  a  Scotch  mar*  Opinion  of 
riage  may  legitimate  an  English  bastard.     I  cannot  help  entertain-    °"^ 
iog  doabt,  whether  the  indelibility  of  English  bastardy  has  any  kenzie. 
meaning  beyond  this, — that  an  English  bastard  is  not  legitimated 
by  an  English  marriage.     I  doubt  whether  indelibility  is  not  rather 
a  quality  in  the  marriage  than  in  the  bastardy.     Otherwise,  why 
does  an  English  marriage  not  legitimate  a  Scotch  bastard  ?  If  the 
question  rested  solely  on  the  quality  of  the  bastardy,  then  a  Scotch 
bastard  ought  to  be  rendered  legitimate  by  the  marriage  of  his  pa* 
rents  in  England,  or  in  any  country.     But  suppose  it  were  true  that 
Eogiish  bastardy  is  indelible,  not  only  against  a  marriage  in  Eng- 
hod,  but  against  a  marriage  all  the  world  over ; — I  say,  supposing 
there  was  produced  a  statute  providing  and  declaring  that  an  Eng- 
lish bastard  born  in  England  should  remain  a  bastard  all  the  world 
o?er,  notwithstanding  any  thing  that  could  be  done  in  any  country, 
—I  ask,  eoald  we  give  it  effect  ?  Could  we  acknowledge  the  au- 
thority of  such  a  statute  ?  I  think  we  would  be  bound  to  say,  that 
the  l^gli^h  Parliament  might  rule  the  fate  of  bastards  in  England, 
but  that  its  laws  were  not  entitled  to  extend  to  other  countries,  and 
that  there  was  no  principle  of  the  law  of  nations  which  could  give 
effect  to  tnch  a  statute.     The  second  question  is,  whether  the  mar- 
riage in  this  case  was  a  Scotch  marriage,  which  is  certainly  attended 
with  di£Bciilty ;  but,  on  the  whole,  my  opinion  is,  that  the  marriage 
Biost  be  considered  as  a  Scotch  marriage ;  and  for  two  reasons : 
Fint^  I  think,  on  the  whole,  though  not  without  doubt,  that  the  domi- 
cil  of  Sir  Hugh  Munro,  at  the  time  of  his  marriage,  was  in  Scot- 
kod ;  and,  secondly ,  That  the  marriage  was  contracted  by  the  par- 
ties with  a  view  that  they  should  live  in  Scotland,  and  not  in  Eng- 
land*   That  those  two  circumstances,  taken  together,  must  have 
the  effect  of  making  the  marriage  be  regarded  as  a  Scotch  marriage 
there  are  many  authorities;  but  I  think  it  unnecessary  to  go  be- 
yond two,  both  decisions  of  the  House  of  Lords.     The  first  is  the 
case  of  Roes ;  and  the  other  that  of  Warrender.     In  the  case  of 
Boss,  the  marriage  took  place  in  Scotland.     The  parties  came  on 
purpose  to  make  it  a  Scotch  marriage, — they  stayed  a  considerable 
time  to  insare  its  being  a  Scotch  marriage ;  yet,  the  opinion  of  the 
House  of  Lords  was,  that  Ross,  not  being  truly  domiciled  in  Scot- 
hmd,  but  in  England,  in  which  he  contemplated  living  with  his  wife, 
this  marriage,  although  contracted  in  Scotland,  clearly  with  a  view  to 
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legitimatiDg  the  children,  must  be  held  an  English  marriage,  and 
for  that  reason  could  not  have  the  effect  of  legitimating  the  children. 
It  fixed  the  point,  that  a  marriage  may  be  contracted  in  Scotland, 
under  the  forms  of  the  church  of  Scotland ;  but  that  the  party  being 
a  domiciled  Englishman,  and  having  contracted  it  with  the  design 
of  living  in  England,  it  is  in  law  an  English  marriage.     And  the 
case  of  Warrender  is  the  counterpart  of  this  decision.     Sir  George 
Warrender  was  married  in  England,  by  the  forms  of  the  English 
church,  to  an  English  lady  who  had  never  been  in  Scotland.     It 
was  held  that  that  marriage  must  be  considered  as  a  Scotch  marriage, 
because  Sir  George  was  a  domiciled  Scotchman,  and  the  marriage 
was  contracted  with  the  view  of  the  parties  living  in  Scotland.    For 
these  reasons,  it  was  held  a  Scotch  marriage ;  and  for  these  rea* 
sons,  the  action  of  divorce,  which  was  brought  in  Scotland,  was 
held  not  incompetent.     With  these  two  decisions  before  me,  I  am 
clear,  that  if,  in  point  of  fact,  it  is  made  out  that  Sir  Hugh  Munro 
was  domiciled  in  Scotland,  and  that,  at  the  time  he  contracted  the 
marriage,  his  intention  was  to  come  to  live  in  Scotland,  the  mar- 
riage must  be  regarded,  notwithstanding  the  form  of  it,  as  being  a 
Scotch  marriage.     The  chief  difficulty  was  to  make  out  satisfacto- 
rily from  the  evidence  that  these  two  circumstances  did  exist ;  but, 
on  the  whole,  I  am  satisfied  that  they  did,  and  therefore  I  hold 
the  marriage  of  Sir  Hugh  Munro  .to  be  a  Scotch  marriage.     Hold- 
ing this,  I  also  hold  that  it  was  sufficient  to  produce  the  legitimacy 
of  his  daughter,  although  the  bastardy  was  an  English  bastardy. 
.   I  think  the  case  of  M'Douall  attended  with  less  difficulty.     In 
that  case  I  am  not  satisfied  that  the  bastardy  was  an  English  bas- 
tardy.    The  bastard,  although  conceived  in  Scotland,  happened  to 
be  born  in  England ;  but  I  think,  although  a  great  deal  has.  been 
said  on  this  point,  that  it  ought  to  be  viewed  as  a  Scotch  bastard. 
But  it  is  not  necessary  to  go  into  that ;  for  supposing  it  were  held 
as  an  English  bastard,  I  still  think  legitimation  would  take  place; 
for  there  is  no  question  that  the  marriage,  in  this  case,  was  a  Scotch 
marriage,  and,  in  my  opinion,  therefore,  must  have  the  effect  of 
conferring  legitimation  on  the  child.   In  that  case,  therefore,  I  agree 
with  the  opinion  of  the  whole  Judges. 

Zjord  Corehouse. — My  Lord  President,  when  this  cause  (Munro 
V.  Munro)  was  reported,  I  issued  a  note,  explaining  generally  the 
views  which  I  entertained  of  the  law  as  applicable  to  it.  But  in 
consequence  of  the  discussion  which  has  subsequently  taken  place, 
the  opinions  which  have  been  returned  by  the  consulted  Judges, 
and  what  I  have  heard  to-day  from  your  Lordships,  I  feel  it  incum- 
bent upon  me  to  enter  a  little  more  fully  both  into  the  law  and  the 
facts  of  the  case. 
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Various  questions  have  been  raised  at  the  bar,  and  argued  with  15  Hot.  1837. 
great  minuteness  and  ability ;  but  it  appears  to  me  that  the  decision    ^""^v^*^ 
must  rest  on  the  circumstance,  where  Sir  Hugh  Munro  was  domi-  Geom  and 
ciled  at  the^datei  not  of  the  pursuer's  birth,  but  of  his  marriage  to  Cbwies 
her  mother.  ^"''"^' 

It  is  admitted  on  both  sides  that  the  pursuer  was  born  illegiti-  Opioion  of 
mate,  whether  her  parents  were  then  domiciled  in  Scotland  or  in  ^^"'^ 
England.     By  the  law  of  both  countries,  a  child  born  ont  of  wed-  i,'^,^^    "^ 
lock  must  necessarily  be  so  at  its  birth.     It  is  needless  to  advert  to 
an  exception,  or  supposed  exception,  to  that  rule  in  the  law  of  Scot- 
land, I  mean  as  to  the  issue  of  a  putative  marriage,  because  it  has 
DO  connection  with  this  case. 

The  status  impressed  oh  a  party  by  the  law  of  his  domicil  con- 
tinnes  when  his  domicil  is  transferred ;  but  after  it  is  transferred, 
his  status  falls  nnder  the  control  of  the  law  of  the  new  domicil,  and 
becomes  subject  to  its  operation.  Whatever  would  change  the 
status  of  a  person  born  or  domiciled  in  Scotland,  must  change  the 
status  of  one  born  and  domiciled  elsewhere,  but  who  afterwards 
acquires  a  domicil  in  Scotland.  Were  it  otherwise,  a  person  would 
import  into  his  new  domicil  not  only  the  status  which  he  held  in 
his  previous  domicil,  but  the  law  which  regulated  that  status,  which 
would  lead  to  inextricable  confusion. 

It  has  i>een  argued  at  the  bar,  that  if  a  person  is  born  illegiti- 
mate in  England,  his  illegitimacy  is  indelible,  though  he  should 
remove  his  domicil  elsewhere.  I  am  of  opinion  that  that  position 
cmnot  be  maintained ;  and  I  do  not  think  that  any  of  the  con- 
salted  Judges  have  held  it  to  be  tenable.  In  an  analogous  case, 
the  doctrine  of  a  marriage  being  indissoluble  here,  because  it  was 
contracted  in  England,  has  been  uniformly,  and,  as  I  think,  rightly 
rejected  by  our  courts ;  and  a  single  decision  in  England  to  the 
contrary  is,  I  believe^  now  viewed  in  that  country  by  the  highest 
authorities,  in  the  same  light  in  which  it  has  always  been  viewed 
here.  As  there  can  be  no  marriage,  wherever  contracted,  which  is 
bdissolnble  in  Scotland,  on  the  same  principle  there  can  be  no  ille- 
gitimacy necessarily  indelible.  On  thb  point  I  concur  entirely 
with  Lord  Gillies  and  Lord  Mackenzie;  and  I  conceive  that  no- 
thing turns  in  this  case  on  the  status  either  of  the  pursuer  or  her 
parents  at  the  period  of  her  birth. 

At  the  period  of  Sir  Hugh  Munro's  marriage,  he  was  either  do- 
midled  in  Scotland,  or  he  was  not  If  he  was  domiciled  in  Scot- 
laiid  at  that  time,  his  marriage  in  England,  celebrated  according 
to  the  laws  of  that  country,  must  have  had  the  same  effect  as  if  it 
had  been  legally  celebrated  in  this  country,  and  as  if  parties  had 
actually  been  resident  here.     *  Quando  lex  in  personam  dirigitur 
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15  Not.  1837.  <  respiciendum  est,  ad  leges  illius  civitatis  quse  personam  habet  sob- 

*  jectam,  id  est,  leges  domicilii;'  (HeriiuSf  de  Cmu  Leg*  p*  123.) 

<  Laws  pnrely  personal/  says  Boollenois,  <  whether  universal  or 

<  particular,  extend  themselves  everywhere ;  that  is  to  say,  a  man 

<  is  everywhere  deemed  in  the  same  state,  whether  universal  or  par«- 

<  ticular,  by  which  he  is  affected  by  the  law  of  his  domiciL'  This 
aphorism  is  universally  received.     The  same  author  says,  <  that  the 

<  whole  world  acknowledges  that  the  status  of  a  person  depends 

*  upon  his  actual  domicile 
The  apparent  exceptions  to  the  rule  arise  in  cases  in  which  the 

question  of  status  is  complicated  with  other  questions  respecdngr  the 
destination  of  landed  property,  inheritance  ab  intestate,  foreign  oon« 
tracts,  &C.  to  one  of  which  I  shall  afterwards  have  occasion  to  refer. 

It  follows,  therefore,  I  conceive,  that  if  Sir  Hugh  Munro  was 
domiciled  in  Scotland  at  the  time  of  his  marriage  in  England,  the 
pursuer  would  be  legitimated  by  that  marriage. 

I  observe  that  a  doubt  has  been  started,  whether  this  effect  would 
have  taken  place,  on  the  ground  that  Lady  Munro  was  domimled 
in  England  at  that  period,  because  the  only  recognised  parent  of 
an  illegitimate  child  is  the  mother.  I  do  not  think  that  there  is 
any  room  for  that  doubt.  By  the  nuptial  benediction,  Sir  Hu^'s 
Scotch  domicil,  in  the  case  supposed,  would,  eo  ipso,  have  become 
the  domicil  of  his  wife  and  his  child,  and  the  child  would  simul- 
taneously have  acquired  her  father's  domicil,  and  the  benefit  of  the 
Scotch  law  of  legitimation. 

I  think  it  unnecessary  to  quote  a  series  of  authorities  in  support 
of  these  propositions.  I  hold  them  to  be  elementary  principles  of 
international  law,  and  they  are  not  called  in  question  by  a  g^eat 
majority  of  the  consulted  Judges,  and  of  your  Lordships. 

But,  on  the  other  hand,  let  it  be  assumed  that  Sir  Hugh  was 
domiciled  in  England  at  the  time  of  his  marriage^  and,  in  my  hnmUe 
apprehension,  it  follows  as  clearly  that  the  opposite  result  must  take 
place. 

The  pursuer  was  not  legitimated  by  the  English  marriage  in  tbat 
case ;  because,  by  the  law  of  England  attaching  on  all  the  subjects 
of  that  country,  legitimatio  per  subsequens  matrimonium  does  not 
obtain.  Notwithstanding  their  marriage,  therefore,  and  subsequent 
to  it,  the  pursuer  remained  illegitimate ;  and  aocording  to  the  apho- 
rism already  quoted,  she  was  illegitimate  not  only  in  England,  bat 
all  the  world  over. 

According  to  the  same  maxim,  when  her  parents  and  she  re- 
moved to  Scotland,  and  acquired  a  new  domicil  there,  she  oame 
with  the  status  of  illegitimacy  affixed  to  her,  and  the  mere  change 
of  domicil,  per  se,  could  have  no  effect  upon  her  status.     Then, 
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bow  could  she  be  legitimated  afterwards?  Not  by  the  marriage  of  15  Not.  1837. 
ker  parents,  for  they  were  married  before  "she  came,  and  could  not  ,!^^^^^^^ 
se  married  a  second  time.     The  mere  repetition  of  the  ceremony,  George  and 
lopposing  it  bad  been  repeated,  which  it  was  not,  could  not  ope-  ^^^^*^ 

lite  upon  her  status  any  more  than  it  could  operate  upon  their  status.     

It  would  have  been  a  vain  and  idle  form.     But  there  is  no  other  ^pinion  of 
node  of  legitimation  known  in  Scotland,  (I  lay  out  of  view  the  j^^^  ^^ 
interference  of  the  Legislature) ;  therefore,  if  she  was  not  iegiti-  bouse. 
nated,  per  subsequens  matrimoninm,  before  she  left  England,  she 
vast  hare  remained  illegitimate  after  her  domicil  was  removed  to 
Scotlaad. 

It  seems  to  be  argued,  though  not  very  confidently,  that  a  diffe- 
rent rule  should  be  applied  to  this  case,  because  the  question  is 
involved,  whether  the  pursuer  shall  succeed  as  heiress  of  entail  to 
a  Scotch  estate,  and,  consequently,  the  law  of  legitimation,  per  sub- 
sequens matrimonium,  must  be  applied  wherever  the  succession  to 
leaded  property  in  Scotland  is  at  issue.  I  humbly  conceive  that 
Alt  drenmstance  must  be  entirely  laid  out  of  view,  because  the 
poisoer's  right  to  inherit  land  in  Scotland  depends  entirely  on  her 
status  I  and  according  to  every  principle  of  international  law,  her 
status  cannot  be  different  in  Scotland  from  what  it  is  in  England. 
Ststtts  once  impressed,  and  remaining  unchanged,  must,  as  already 
ssid,  be  the  same  el\  over  the  world.  The  English  case  of  Birt- 
whistle,  which,  I  presume,  is  alluded  to  in  the  pursuer's  argument, 
does  not,  as  I  understand  it,  at  all  infringe  upon  this  principle. 
The  decision  in  that  case  proceeded  on  the  ground,  that  by  the 
statute  law  of  England,  no  one  can  inherit  property  of  a  certain 
description  there,  unless  he  is  bom  in  lawful  wedlock.  One  of  the 
Judges  says,  <  I  take  it  that  legitimacy  alone  is  not  sufficient  to 
*  make  a  person  inherit  soecage  lands.  It  must  be  legitimacy  sub 
'  modo, — the  heir  must  be  a  child  born  after  marriage.'  By  the 
sane  argument,  if  the  pursuer  could  say,  that  in  virtne  of  a  Scotch 
statute,  every  child  born  of  parents  married,  either  before  or  after 
his  birth,  is  entitled  to  succeed  as  heir  under  a  Scotch  tailzie,  her 
plea  wonld  be  irresistible.  But  there  is  no  such  statute  in  the  law 
of  Scotland.     Her  right  to  inherit  depends  upon  her  status  alone. 

Let  OS  come,  then,  to  what  I  conceive  to  be  the  real  and  only 
question  at  issue.  Where  was  Sir  Hugh  Monro  domiciled  at  the 
date  of  his  marriage  ?  There  is  no  doubt  that  Scotland  was  the  do- 
midl  of  his  origin ; — that  he  retained  this  domicil  while  he  was  in 
England  at  his  education,  and  on  the  Continent  for  the  benefit  of 
foreign  travel ; — and  that  he  retained  it  after  his  return  from  the 
Continent,  while  he  resided  with  his  mother  at  her  house  of  Ardully 
in  Ross-shire. 
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16  Not.  1837.  Bat  what  was  the  domicil  of  his  choice  ?  When  he  returned 
from  the  Continent,  he  had  no  house  of  his  own,  at  least  no  house 
which  was  habitable.  The  Castle  of  Fowlis  was  ruinous,  and  he 
did  not  carry  on  the  repairs  which  his  father,  Sir  Harry  Munro, 
had  commenced.  While  he  was  in  Ross-shire  at  that  time,  he  was 
a  lodger  or  boarder  with  his  mother  for  three  or  four  years ;  and 
having  a  misunderstanding  with  her,  he  left  this  country  in  1794, 
and  went  to  London,  where  he  resided  for  eight  years,  without 
once  setting  his  foot  in  Scotland.  After  Hying  in  lodgings  for  a 
short  time,  he  took  a  lease  of  a  house  for  twenty»one  years,  with 
two  breaks,  but  of  which  he  did  not  avail  himself,  and  this  was  his 
permanent  abode.  It  will  be  particularly  observed,  that  he  did  not 
go  to  London  for  the  discharge  of  any  temporary  duty,  or  in  the 
exercise  of  any  temporary  office,  or  for  any  transient  object  He 
was  not  in  the  army, — the  navy, — or  in  Parliament.  He  did  not 
go  to  enjoy  the  amusements  of  fasionable  life,  during  the  fasionable 
season  only,  nor  to  superintend  a  law-suit,  nor  to  bring  any  speci- 
fic piece  of  business  to  a  conclusion.  London  was  his  ordinary  and 
sole  residence  for  seven  years  before  his  marriage ;  it  was  so  at  the 
date  of  his  marriage,  and  continued  to  be  so  at  least  for  one  year 
afterwards. 

Here,  then,  is  a  continued  residence, — a  fixed  abode, — for  a  long 
period  of  years.  I  do  not  say  that  residence  of  itself  constitutes  a 
domicil ;  but  it  is  a  main  ingredient  in  constituting  the  domicil  of 
choice. 

There  is  another  and  still  more  important  ingredient.  It  was 
in  London  where  he  had  his  establishment,  and  his  sole  establish- 
ment*  The  Code  Civile  of  France  declares,  that  the  domicil  of 
every  Frenchman  is  the  place  where  he  has  his  principal  establish- 
ment. That  is  not  an  arbitrary  rule  of  French  law.  It  is  drawn 
from  a  careful  collation  of  all  their  writers  on  this  subject ;  and  in 
consequence  of  that  kingdom  being  at  one  time  divided  into  various 
states,  in  some  of  which  the  Roman,  and  in  others  a  consuetudinary 
law  prevailed,  this  branch  of  jurisprudence  was  cultivated  at  an 
earlier  period,  and  more  successfully,  than  in  any  other  country  in 
Europe. 

Now,  as  has  just  been  said,  Sir  Hugh  Munro  had  no  establish- 
ment before  he  went  to  London  in  1794.  It  was  in  London  where 
his  family  and  his  servants  were  then  placed,  and  where  they  con- 
tinued to  reside.  There  were  his  carriages,  his  furniture,  his  plate, 
bis  pictures,  his  library,  his  wines, — every  article  of  use  or  enjoy- 
ment in  life,  according  to  the  way  in  which  he  chose  to  live.  So 
far  as  domicil,  therefore,  is  constituted  by  fact,  that  is,  by  residence 
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and  establishment,  the  proof  of  Sir  Hugh  Munro's  domicil  is  com-  15  No?.  1837. 
plete.  ^^'•V^^ 

Bat  I  am  aware  that  domicil  is  not  constituted  by  fact  alone,  but  oeomand 
facto  et  animo,  and  it  is  on  the  question  of  intention  that  ttie  pur-  Charie» 
Boer  takes  her  stand.  ^"^ll^L 

It  appears  to  me,  that  the  circumstances  in  which  Sir  Hngh  Opinion  of 
Muuro  fixed  his  residence  in  London,  and  formed  an  establishment  ^^^^^ 
tbere,  lead  to  the  inference,  that  he  meant  to  make  it  his  fixed.  h0„^  ^^ 
abode.    When  he  left  the  Castle  of  Fowlis  in  a  ruinous  state,  and 
stopped  the  repairs  which  his  father  had  commenced,  he  plainly 
did  not  mean  to  reside  there.     It  was  not  a  fit  abode  for  a  High- 
land chief,  or  indeed  for  any  gentleman  of  his  station  and  fortune. 
He  rendered  it  still  more  unfit  for  that  purpose,  by  letting  off  the 
home  fiarm  and  part  of  the  lawn.     In  1796,  a  lease  of  the  farm  and 
lawn  was  gpranted  for  seven  years,  with  a  break  at  the  end  of  three. 
Bat  in  1799,  the  break  was  discharged,  and  the  lease  rendered 
absolate  for  seven  years.     On  the  contrary,  the  lease  of  his  house 
in  London  was  of  a  length  that  clearly  indicated  the  intention  of 
permanent  residence,  coupled  with  the  circumstance  that  his  whole 
establishment  was  there. 

It  is  said,  that  Scotland  being  Sir  Hugh  Munro's  domicil  of 
origin,  the  presumption  of  law  is,  that  he  did  not  mean  to  change 
it  That  rule  may  hold  in  the  general  case,  but  here  there  are 
presumptions  much  more  than  snSBcient  to  outweigh  it.  Sir  Hugh 
Munro  was  a  gentleman  of  fortune,  of  talents  and  acquirements ; 
he  was  educated  from  his  youth  in  England ;  when  his  education 
was  finished,  he  resided  eight  years  constantly  abroad,  or  in  the 
metropolis.  He  lived  in  the  fashionable  world  in  Paris  and  in 
London,  and  that  at  the  period  of  life  when  habits  and  tastes  are 
formed.  Whether  is  it  presumable,  in  these  circumstances,  that, 
at  the  age  of  thirty-one,  he  would  fix  his  residence  in  London, 
or  in  a  ruined  castle  in  the  &r  north  of  Scotland,  where*  he  had 
DO  employment  or  occupation,  and  where  he  could  never  hope  to 
enjoy  the  polished  society  to  which,  from  his  youth  upwards,  he 
had  been  accustomed  ?  I  think  that  the  presumption  is  in  favour 
of  the  London  residence.  Politics  and  agriculture,  the  motives 
which  most  frequently  induce  gentlemen  to  reside  on  their  estates 
in  the  country,  did  not  operate  in  his  case.  He  may  have  given 
his  vote  at  an  election,  but  he  never  took  any  part  as  a  candidate 
w  active  partizan.  As  for  farming  agiun,  we  have  seen  that  he 
let  the  ground  round  his  mansion  upon  a  lease  up  to  the  very  door. 
Take  these  circumstaiices  in  connection  with  the  fact,  that  he  did 
reside  in  Lcuidon  uninterruptedly  for  eight  years,  down  to  the 
period  of  his  marriage,  and  a  year  afterwards,  there  cannot,  I  con- 
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]5KoT.  1837.  ceive,  beaqaestion  that  at  that  period  his  domicil  was  in  EDghiodi 
in  so  far  as  intention  can  be  inferred. 

Bat  there  is  a  roluminons  correspondence  produced,  and  mnch 
reliance  is  placed  on  certain  expressions  in  his  letters  from  Lon- 
don, bearing  that  he  is  to  return  to  Scotland,  and  to  live  at  Fowlisi 
But  do  those  expressions,  when  read  in  connection  with  the  con- 
text, import  that  he  was  to  return  to  Scotland,  with  a  view  to  settle 
permanently  there,  and  to  live  at  the  Castle  of  Fowlis  during  the 
rest  of  his  life  ?  The  very  reverse  is  manifest.  Every  year  duriog 
these  eight  years  he  meditated  a  visit  to  Scotland, — and  every  year, 
for  some  reason  or  another,  it  was  put  off.  It  is  in  allusion  to  these 
visits  that  he  says  he  is  to  return,  and  it  is  during  these  visits  that 
he  expresses  a  wish  to  reside  at  Fowlis.  Thus,  in  1797,  he  writes 
to  his  factor, — <  The  mill  is  not  to  work  before  my  return  to  Ross- 

<  shire ;'  and  certain  articles  will  be  paid  *  when  I  return  to  Ross- 

<  shire/  In  a  letter  to  the  same,  he  writes,  that  certain  papers  are 
to  be  sealed  up, — <  not  to  be  opened  till  my  return  to  Ross-shire.' 

But  in  other  letters,  at  that  very  time,  and  relating  to  this  in- 
tended visit,  he  says,  *  I  am  not  yet  quite  decided  on  myjoiorf 

*  to  Scotland.'  He  orders  job-horses  to  be  hired  during  his  stay  in 
Scotland ;  and  in  a  letter  to  his  agent,  Mr  Mackenzie,  dated  the 
18th  October  1797,  he  says  expressly,  <  My  stay  in  the  country 

*  mU  be  about  six  weeks^  or  to  the  end  of  December  at  the  very  latest! 
Again,  as  to  living  at  Fowlis  Castle,  he  writes,  <  It  is  my  reso- 

<  lution,  please  God,  to  go  early  next  summer  into  Scotland.    I 

<  wish,  if  possible,  to  reside  at  Fowlis  while  I  am  in  that  country* 
Then  it  is  said  that  he  expresses  an  intention  of  taking  the  ma- 
nagement of  his  affairs  in  Scotland,  and  acting  as  his  own  factor, 
which  is  represented  to  infer  an  intention  of  constant  residence  in 
this  country.  But  there  is  satisfactory  proof  in  the  very  same  letter 
that  this  was  not  his  intention*  It  appears  that  he  did  take  the 
management  of  his  whole  estate  to  a  certain  extent,  from  the  year 
1795  downwards,  and  gave  special  directions  in  writing  about  every 
matter,  however  important  or  however  trivial,  from  the  letting  of 
leases,  and  levying  rents,  down  to  the  custody  of  the  key  of  the 
meal  chest,  and  the  disposal  of  empty  packing-boxes.  But  all  these 
directions  were  given  year  after  year,  for  seven  years,  during  which 
he  was  never  absent  from  London.  With  regard  to  the  phrase  of 
being  his  own  fector,  observe  how  it  is  limited.  Writing  to  Mr 
David  Aitken,  in  1795,  he  says,  *  When  in  the  country,  as  I  writ 

<  you,  I  shall  consider  myself  as  fieictor,  under  your  directions ;  when  I 

*  am  heref  you  icill  be  factor  under  mine*     And  in  another  letter  to 
the  same  person  he  says,  '  I  embrace  this  opportunity  of  informing 

<  you,  that  though  I  propose  being  my  own  factor,  I  shall,  both 
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'  when  in  Rofls-sbire  and  here^  refer  the  management  of  the  estate  to  15  Not.  18S7. 
« you.'  \ms/^^ 

Hit 

Oecasienally  he  sent  articles  of  furniture  from  London  to  Fow-  Ge<^«i  uid 
lis  Castle ;  but  such  articles  must  have  been  requisite  for  the  accom-  Charles 
modation  of  himself  and  his  family,  though  he  had  contemplated  a     ""'^°' 
jaant  for  six  weeks  only,  as  he  did  in  1797.  Opinion  of 

I  may  observe  also,  that  the  facility  with  which  all  his  projected  an*    °^'V, 
Doal  visits  for  seven  years  were  abandoned,  shows  how  much  he  was  bouse, 
attached  to  a  London  life. 

Even  after  his  marriage,  and  after  Lady  Fowlis's  death,  it  may 
be  remarked  that  he  stayed  only  a  few  years  in  Scotland,  after  which 
he  returned  to  London,  retaining  during  the  whole  intermediate  time 
Us  house  in  Gloocester  Place,  which  proves  that  even  then  he  had 
BO  infenUon  of  abandoning  his  London  domicil. 

He  revisited  Scotland  in  1817,  and  spent  two  or  three  years  in 
Ross-shire,  when  he  finally  left  this  country,  and  hastened  back  to 
the  scene  which  he  was  fitted  by  his  education,  his  habits  and  pur- 
Mits,  to  enjoy,  and  where,  since  that  time,  (excepting  some  short 
visits  to  the  Continent,)  he  has  uniformly  remained.  From  the  year 
1794,  then,  when  he  first  established  his  domicil  in  London,  to  the 
present  day,  he  has,  with  the  exceptions  mentioned,  been  constantly 
resident  there,  being  a  period  of  no  less  X}[idXi  forty-three  years,  and 
there  he  continues.  I  do  not  think  there  can  be  more  conclusive 
eridence  to  establish  a  domicil  of  choice,  facto  et  animo. 

The  pursuer  founds  on  a  citation  from  the  commentator  John 
Voet,  (5.  893,)  and  she  says,  the  general  principle  of  law  can* 
not  be  better  expressed  than  in  his  words.  *  Illud  certum  est  ne- 
'  que  solo  animo  neqne  destinatione  patris  familias,  aut  contesta- 
^  tione  sola,  sine  re  et  facto  domicilium  constitui :  neqne  soladorous 
'  eomparatione  in  aliqua  regione ;  neque  sola  habitatione  sine  pro- 
^  posito  VXicperpetuo  marandi,  cum  Ulpianus  a  domicilio  habitationem 
'  distinguat.'  But  although  Vattel  has  expressed  himself  to  nearly 
the  same  pupose,  I  have  no  hesitation  in  saying,  that  if  at  any  time 
tbat  was  tiie  rule  of  international  law,  it  is  not  so  at  present.  The 
eonect  principle  is  laid  down  by  Professor  Story  in  his  excellent 
work  on  the  Conflict  of  Laws,  p.  42.  <  Vattel  has  defined  domicil 
'  to  be  fixed  residence  in  any  place  with  an  intention  of  always  stay- 
*  log  there.  But  this  is  not  an  accurate  statement.  It  would  be 
'  nore  correct  to  say,  that  that  place  is  properly  the  domicil  of  a 
'  person,  in  which  his  habitation  is  fixed,  without  any  present  inten- 
^tian  ofremovinff  tlierefrom.^  It  is  possible  that  Sir  Hugh  Munro, 
besides  his  intention  of  making  short  visits  to  Scodand,  may  have 
cootemplated,  at  some  future  and  indefinite  period  of  life,  to  take  op 
his  abode  in  Ross-shire.     But  that  is  not  enough.     The  same  au- 
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15  Not.  1837.  thor  observes,  p.  45,  that  *  if  a  person  has  actually  removed  to 
^  another  place  with  an  intention  of  remaining  there  for  an  inde* 
*  finite  time,  and  as  a  place  of  present  domicil,  it  becomes  his  place 

<  of  domicil,  notwithstanding  he  may  entertain  a  floating  intentido  to 

<  return  at  some  future  period.'  Can  it  be  maintained  that  Sir 
Hugh  Munro  at  the  time  of  his  marriage,  or  at  any  other  time  du- 
ring the  last  forty*three  years,  is  proved  to  have  had  more  than  '  a 

<  floating  intention '  to  settle  himself  permanently  in  Scotland  ? 
Two  cases  have  been  cited  for  the  pursuer, — that  of  the  Earl  of 

Strathmore's  son  in  the  House  of  Lords,  and  that  of  Lord  Somer- 
ville's  succession  in  the  Court  of  Chancery.     The  case  of  Strath- 
more  does  not  bear  upon  this  question  at  all ;  for  it  was  admitted 
on  both  sides,  from  the  outset,  that  Lord  Strathmore's  domicil  was 
in  England.     Lord  Somerville's  case  agrees  with  this  ca&e  in  two 
particulars.     Lord  Somerville,  as  well  as  Sir  Hugh  Munro,  had  a 
Scotch  domicil  of  origin,  and  both  had  houses  in  Scotland  and  in 
London.     But  in  every  other  circumstance  the  cases  are  exactly 
opposed  to  each  other.    Lord  Somerville's  time  was  equally  divided 
between  Scotland  and  England.     He  lived  one  half  of  the  year  in 
London,  and  the  other  half  in  Mid^Lothian.      In  Scotland,  his 
establishment  and  style  of  living  were  suitable  to  his  rank  and  for- 
tune.    In  London  he  had  only  one  or  two  female  servants,  and 
brought  two  men  servants  from  Scotland,  taking  them  back  with 
him  when  he  returned,  and  using  job-horses  in  London  occasion- 
ally*    In  his  manner  of  living  in  London,  he  was  very  private, — 
seeing  no  company,  dining  usually  at  a  club,  and  keeping  his  ser- 
vants on  board  wages.     His  house  in  London  was  out  of  repair. 
On  the  contrary,  Sir  Hugh  Munro,  at  the  time  of  his  marriage, 
being  the  period  in  question,  did  not  divide  his  time  between  Scot- 
land and  England,  but  spent  the  whole  year  in  London.     He  kept 
up  a  constant  establishment  in  London ;  in  Scotland  he  had  no 
establishment  whatever.     In  England,  Sir  Hugh  Munro's  style  of 
living  was  suitable  to  his  rank  and  fortune ;  in  Scotland,  he  bad 
only  two  female  servants  to  take  care  of  his  house.    When  he  con- 
templated a  visit  to  Scotland,  every  year  for  eight  years,  he  in- 
tended to  take  his  own  servants  with  him,  and  to  bring  them  back 
to  England,  and  to  use  job-horses  occasionally  in  Scotland.    When 
he  did  visit  Scotland,  but  after  the  period  in  question,'  he  lived  very 
privately,  seeing  little  company,  and  his  house  was,  as  it  always  had 
been,  out  of  repair. 

On  these  grounds,  I  have  come  to  the  conclusion,  that  Sir  Hugh 
being  domiciled  in  England  at  the  date  of  his  marriage  with  Lady 
Munro,  the  pursuer  remains  illegitimate.     My  opinion,  in  point  of 
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lav,  18  the  same  with  that  of  Lord  Gillies  and  Lord  Mackenzie.  15  Not.  1837. 
On  the  fact,  I  agree  with  the  majority  of  the  consulted  Judges.  ^^^V^^ 

With  regard  to  the  case  of  M*Douall,  it  is  admitted  that  the  G^rgeand 
domicil  of  Colonel  M^Douall  was  in  Scotland.     He  went  to  Eng-  Charles 
land  with  bis  regiment ;  and  it  is  laid  down  in  all  the  books,  that  a         °' 
person  absent  on  military  service  retains  his  previous  domicil.    Fur-  Opinion  of 
ther,  I  am  inclined  to  think,  that  the  lady  whom  he  married  in    ^"^'    «• 
England  retained  her  Scotch  domicil.    She  went  with  the  Colonel  house.  ^ 
to  England,  and  while  there,  had  illegitimate  children  bora  to  him, 
whom  he  wished  to  have  educated  in  England.     The  Colonel  took 
a  house  for  them  at  Penrith  for  that  purpose ;  and  I  consider  the 
lady  as  a  part  of  his  family,  and  acting  as  the  governess  or  super- 
intendant  of  his  children  while  there.     It  is  laid  down  in  the  Ro*- 
man  law,  that  men-servants  and  maid-servants  (famuli  et  ancillse) 
follow  the  domicil  of  their  master ;  and  on  that  account  I  think  this 
lady,  as  the  governess  of  Colonel  M^Douall's  children,  retained  her 
Scotch  domicil.     But  at  the  same  time,  in  my  opinion,  Mrs  Mac- 
douall's  domicil,  at  the  period  of  her  marriage,  is  a  matter  of  no 
consequence  whatever.     On  the  principle  stated  in  the  preceding 
case  of  Munro,  I  conceive  that  the  moment  the  marriage  took  place. 
Colonel  M'Douall's  domicil  became  the  domicil  of  the  lady  and  her 
children ;  and,  at  the  same  moment,  the  children  had  the  benefit  of 
the  Scotch  law  of  legitimation. 

Lord  President. — Bruce  was  held  domiciled  elsewhere,  although 
actually  on  his  passage  home. 

Lord  Corehouse. — Persons  going  to  the  East  or  West  Indies  from 
this  country,  with  the  view  of  making  a  fortune,  have  for  the  most 
part  a  fixed  intention  of  returning  home  when  their  fortune  is  made. 
I  know  but  of  one  instance  of  a  gentleman  who  realised  a  large 
fortune,  and  who  had  retired  from  the  public  service,  but  who  re- 
solved to  end  his  days  on  the  banks  of  the  Ganges.  There  is  a 
series  of  decisions,  both  in  our  own  and  the  English  books,  among 
the  rest  that  of  Bruce,  to  which  your  Lordship  alludes,  in  which 
persons  in  the  civil  service  in  India,  though  they  had  expressed  a 
decided  intention  to  return  to  Britain,  and  bad  taken  steps  for  that 
purpose,  were  held  to  have  had  an  Indian  domicil. 

The  Court  accordingly  pronounced  a  judgment,  sustaining  the  judgment. 
defences,  and  finding  the  pursuer  to  be  illegitimate. 

Lord  Ordinary,  Corehouu,  Act.  Demo/Fae,  {Hope^)  Forsyth.  Alt.  SoL-Gen. 
(Rulkafwrd,)  RoberUon.  Sang  jr  Adam,  S.  S.  C*  and  Smith  j-  Kinruar,  W.  S. 
Agents.  1>.  Clerk. 

C.  R. 
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SECOND  DIVISION. 

No.  IV.  leth  November  1837. 

THOMAS  MACKIE 

against 

WILLIAM  WATSON. 

Presumption. — Circumstances  where  an  heritable  bond  on  which  no 
demand  for  principal  or  interest  had  been  made  for  twenty^niM 
yearsy  prior  to  which  interval  the  property  over  which  the  securUj/ 
extended  had  been  sold,  with  consent  of  the  heritable  creditor^  vAo 
was  also  the  debtor*s  agents  and  in  whose  hands  tlie  bond  remaiaedj 
-^was  presumed  to  have  been  paid. 

Narratire.  Mackie  invested  funds  in  the  purchase  of  two  heritable  properties, 
the  one  in  Bridgeton  and  the  other  at  Port-Dnndas.  The  price 
of  the  subjects  exceeding  his  funds,  he  borrowed  from  Watson,  the 
charger,  his  own  agent,  a  sum  of  L.70,  and  granted  a  bond,  in  April 
1806,  over  his  Bridgeton  property,  which  bond  contained  powers 
of  sale.  I'he  subjects  were  afterwards  sold,  and  a  dispontion  to 
the  purchaser  granted  by  Mackie,  with  consent  of  the  charger,  for 
all  his  right,  title  and  interest  to  the  subjects,  *  as  an  heritable  cre- 
>  ditor  thereon,  or  otherwise.'  Mackie  having  become  embarrassed 
by  a  demand  for  payment  of  a  debt  over  the  Port-Dundas  property, 
was  again  assisted  by  the  charger,  who  advanced  the  necessary 
funds,  upon  receiving  a  right  to  uplift  the  rents  until  they  could  be 
repaid.  Mackie  occupied  a  part  of  this  property  himself,  and  the 
rents  of  the  remainder  were,  for  a  series  of  years,  drawn  by  the 
charger. 

In  August  1835,  Mackie  raised  an  acUon  of  count  and  reckoning 
against  Watson  before  the  Magistrates  of  Glasgow,  calling  him  to 
account,  which  action  was  in  dependence  when  Mackie  received  a 
charge  upon  the  bond  over  the  Bridgeton  property,  for  payment  of 
principal  and  interest  since  its  date,  in  1806.  Upon  this  he  pre- 
sented a  bill  of  suspension,  without  caution  or  consignation,  found- 
ing chiefly  on  the  presumption  of  payment  from  lapse  of  time,  and 
no  demand  made. 

The  Lord  Ordinary,  (Cockburn,)  on  27th  November  1835,  re- 
fused the  bill;  but,  on  a  reclaiming  note,  his  interlocutor  was  recalled, 
and  the  bill  passed  on  juratory  caution. 

On  the  record,  the  charger  judicially  admitted  that  he,  being  law 
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ageni  for  the  sospender  at  the  time^  did,  in  the  year  after,  vk.  in  16  Not.  1837. 
1607,  negotiate  or  concur  in  a  sale  of  the  whole  of  the  said  pro*    ^^^y^^ 
pefties,  and  did  sign  the  disposition  to  the  purchaser,  conyeying  to  ^^^.^* 

the  purchaser  alL  right  and  interest  which  he  had  in  the  subject,  as     

heritable  creditor  thereon  or  otherwise ;  that  out  of  the  price  then  ^*"^^^^ 
paid  by  the  purchaser  he  did  receire  payment  of  a  sum  about  equal 
to  that  contained  in  the  bond  and  disposition  in  security,  and  cer* 
taioly  not  of  less  amount;  but  that  the  snspender  was  indebted  to 
Urn  fair  certun  other  advances,  amounting  to  between  L».70  and 
L80,  for  which  he  held  no  other  Touchers  but  loose  notes  and  ao- 
fcasiriedgiBents ;  and  that  the  part  of  the  price  receiyed  by  bim 
was  applied  in  payment  of  those  advances,  and  not  to  the  sum  in 
the  bond,  and  the  notes  and  acknowledgments  given  up  to  the  sus- 
pender accordingly;  and  that  after  this  transaction  in  1807,  no  at- 
teapt  was  ever  made  to  recover  payment  of  the  bond^  or  any  men- 
tion made  of  it  till  18d&,  when,  in  answer  to  the  action  of  count 
and  reckoning  brought  against  him  by  the  su^nder^  the  present 
elaim  was  intimated,  and  the  charge  under  suspension  soon  after 
given. 

The  Lord  Ordinary  suspended  the  letters  and  charge  simpliciter, 
and  found  expenses  due,  and  subjoined  the  following  note : 
*  Though  tbe  Lord  Ordinary  thinks  it  cannot  be  maintained  ab^  Note. 

*  solutely  that  payment  (or  satisfaction)  of  a  regular  bond  can  in  no 

*  tM^  be  instructed,  except  by  writ  or  oath  of  the  creditor,  he  is 

*  aware  that  it  would  be  difficult,  indeed,  to  specify  any  circumstances 

*  which,  as  the  law  now  stands,  would  be  thought  sufficient  to  war- 
'  rant  a  presumption  of  such  payment ;  and  nothing  can  illustrate 

*  this  difficulty  better  than  the  recent  case  of  Graham  v.  Veitch, 

<  18th  Dec.  1823;  (2  Shaw,  594.)     Though  the  circumstances  in 

*  this  case,  therefore,  are  extremely  strong,  he  cannot  say  that  be 

<  would  consider  them  as  justifying  the  interlocuter,  if  he  had  viewed 
'  them  as  grounds  of  presumption  only.     What  he  goes  on  is 

*  the  judicial  admissions  of  the  charger,  which  he  conceives  to  be 
'  equivalent  to  his  proper  writ  or  oath,  and  which,  when  discharged 
'  of  Ae  extringic  qualities  annexed  to  them,  he  thinks  sufficiently 

*  establish  that  the  debt  now  charged  for  was  long  ago  paid,  and  is 

*  not  resting  owing.  The  bond  charged  on  was  granted  so  long 
'i^  as  1806 ;  and  it  is  a  proper  heritable  bond  over  certain  pro- 

*  perties  belonging  to  the  suspender,  containing  a  power  of  sale  and 

*  odier  usual  clauses.     Now,  the  judicial  admissiona  of  the  charger 

*  as  to  this  bond  are  these :  1«£,  That  he,  being  htw  agent  for  the 
'  sospender  at  the  time,  did,  in  the  year  after,  viz.  in  1807,  nego- 

*  tiate  or  concur  in  a  sale  of  the  whole  of  the  said  properties,  and 
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did  sign  the  disposition  to  the  purchaser,  coDYeying  to  the  said 
purchaser  all  right  and  interest  which  he  had  in  the  subject,  as 
heritable  creditor  thereon  or  otherwise;  2df  That  out  of  the  price 
then  paid  by  the  purchaser,  he  did  receive  payment  of  a  sum  aboat 
equal  to  that  contained  in  the  bond  and  disposition  in  security, 
and  certainly  not  of  less  amount;  (see  4th  article  of  statements  for 
charger) ;  and,  3<f,  That  after  this  transaction  in  1807,  no  attempt 
was  ever  made  to  recover  payment  of  the  bond,  or  any  mentioa 
made  of  it  till  1835,  when,  in  answer  to  an  action  of  count  and 
reckoning  brought  against  him  by  the  suspender,  the  present  claim 
was  intimated,  and  the  charge  under  suspension  soon  after  given. 

*  The  quality  annexed  to  the  second  and  most  important  admis- 
sion is,  that  at  the  time  of  the  sale  the  suspender  was  indebted 
to  him  for  certain  other  advances,  amounting  to  between  L.70  and 
L.80,  for  which  he  held  no  other  vouchers  but  loQse  notes  and 
acknowledgments ;  and  that  the  part  of  the  price  received  by  him 
was  applied  by  him  in  payment  of  those  advances,  and  not  to  the 
sum  in  the  bond,  and  the  notes  and  acknowledgments  given  up 
to  the  suspender  accordingly.     The  whole  question  is,  whether 
this  is  an  intrinsic  or  an  extrinsic  quality  ?  There  are  conflicting, 
or,  at  least,  diverse  decisions  on  the  subject;  but  the  Lord  Ordi- 
nary is  humbly  of  opinion,  that  where  there  is  no  other  evidence 
of  the  existence  of  another  and  separate  debt  than  the  mere  alle- 
gation of  the  creditor,  which,  whether  it  occurred  in  an  oath  of 
reference,  or  as  qualifying  a  written  admission  of  payment,  could 
never  really  prove  such  separate  debt,  the  quality  ought  to  be 
held  as  extrinsic.     The  present  case,  it  may  be  observed,  is  br 
stronger  than  some  of  those  in  which  decisions  to  this  effect  have 
been  given,  particularly  those  of  Reid,  6th  Jan.  1670,  fMor. 
13,202,)  and  Cameron,  Feb.  1730,  fMor.  13,207,)  which  were 
both  casesin  which  mere  indefinite  payments,  which  only  partially 
extinguished  the  debt  sued  for,  were  held  applicable  to  that  debt, 
in  spite  of  statements  in  the  oath,  that  they  had  truly  been  applied 
to  other  debts  of  which  there  was  no  other  evidence.     The  pre- 
sent case,  however,  is  a  fortiori,  in  respect  of  those  two  important 
specialties :  1^/,  That  the  payment  admitted  was,  confessedly,  just 
about  equal  to  the  whole  debt  now  claimed,  and,  at  all  events, 
quite  suflBcient  to  extinguish  it ;  and,  2(f,  That  it  was  received 
out  of  the  price  of  the  very  property  destined  and  conveyed  in 
security  of  it,  and  by  any  other  application  of  which  the  whole 
of  that  security  must  have  been  lost. 

*  If  these  views  are  correct,  the  existence  of  the  uncancelled  bond, 
in  the  hands  of  the  creditor,  is  nothing  more  than  what  must 
occur  in  most  such  cases.     But  it  is  of  less  than  usual  importance 
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<  in  this  case,  when  it  is  recollected  that  the  charger  was  the  law  16  Ko?.  18^. 

*  agent  of  the  sospender,  a  person  nnacquainted  with  business,  and     ^^V^ 

<  likely  enough  to  hold  docnments  for  behoof  of  his  employer,  after  wstwn.''' 

*  his  own  interest  in  them  as  an  individual  was  discharged/ 

Watson,  the  charger,  reclaimed. 

M^NeiUj  in  support  of  note,  founded  upon  the  authority  in  Er- 
ikine,  iv.  2,  §  12,  as  to  intrinsic  and  extrinsic,  and  questioned 
the  authority  of  the  cases  of  Reid  and  Cameron,  cited  by  the  Lord 
Ordinary. 

Lard  jHstiee-Clerk. — I  should  be  sorry  if  it  were  necessary,  in  Opinion  of 
deciding  this  case,  to  go  into  the  law  as  to  what  is  intrinsic  or  ex-  ^^"^ 
trinsic,  because  I  have  no  wish  to  disturb  the  law  on  that  subject, 
as  I  have  understood  it  apart  from  this  case.  But  I  think  this  pre- 
sent case  oaght  to  be  decided  upon  the  whole  circumstances.  Then, 
let  OS  look  to  these  as  they  are  clearly  brought  out  or  admitted. 
It  is  established  that  Watson  was  the  agent  of  Mackie,  and  that  is 
an  important  circumstance  in  relation  to  the  continuance  of  the  bond 
in  his  possession.  He  took  the  security, — ^lent  the  money, — after- 
wards sold  the  property,  and  took  all  the  necessary  steps  connected 
with  the  sale,  in  which  be  concurred.  It  is  also  admitted,  that  at 
the  time  he  had  claims  (Art  4.)  resting  on  slips  of  paper,  to  the 
asme  amount  as  the  debt  in  the  bond,  but  which,  he  says,  were 
separate  debts;  that  of  the  money  received  for  the  subjects  he  got 
nearly  L.60,  and  that  he  gave  up  the  slips  of  papers  at  that  time. 
Now,  at  the  distance  of  twenty-nine  years,  and  after  refusing  to  ac- 
eonnt  to  his  client  for  the  proceeds  of  the  property,  he  states  as  a  de- 
fence in  the  count  and  reckoning  brought  against  him,  that  the  bond 
was  not  paid,  and  he  gives  a  charge  upon  it.  Under  all  the  circum- 
stances, and  looking  to  the  conduct  of  Watson,  there  arises  an  utter 
nicredibility,  that  no  steps  would  have  been  taken  to  enforce  the 
bond. 

Lord  Medwyn. — As  I  concur  in  the  view  of  the  law  as  to  extrinsic 
and  intrinsic  stated  in  the  passage  read  from  Erskine,  I  should  have 
had  hesitation  in  going  along  with  the  cases  quoted  by  the  Lord 
Ordinary,  for  I  doubt  if  these  were  well  decided. 

If,  in  the  present  case,  the  party  had  sworn  that  there  were  other 
debts  than  that  contained  in  the  bond,  for  which  the  bond  was  to 
remain  in  bis  hands,  that  would  have  been  intrinsic,  and  I  should 
have  given  effect  to  it  But  we  are  not  driven  to  that,  for  there  are 
other  circumstances  which  have  been  pointed  out  by  your  Lordship, 
which  render  it  incredible  that  Watson,  who  took  this  bond  for  se- 
curity of  die  sum  lent  by  him,  would  have  allowed  other  sums  to  a 
like  amount  to  remain  upon  no  other  security  than  slips  of  paper. 
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16  Nov.  1837.  There  is  one  other  circumstance  which  strack  me  as  important, 
that  no  interest  had  ever  been  charged  on  the  bond,  neither  vas 
payment  asked  for  twenty-nine  years;  while  it  is  proved,  that  though 
Watson  was  in  possession  of  the  bond,  be  was  agent  for  Madcie, 
and  thus  the  natural  custodier  of  the  document.  We  are  not  trying 
this  case  as  on  a  reference  to  oath,  but  on  the  whole  circumstances; 
and  on  the  views  stated  by  your  Lordship,  i  am  for  adhering  to  the 
interlocutor. 

Lord  MeadotobanA. — I  coiild  not  go  along  with  the  view  of  the 
law  stated  in  the  Lord  Ordinary^s  note ;  but,  on  the  facts,  I  am 
clear  for  adhering.  I  only  wish  it  to  be  understood,  that  the  G>urt 
does  not  hold  the  law  as  laid  down  in  the  decisions  mentioned  in  the 
note  to  be  well  founded. 

Ijord  Gknke^  without  stating  an  opinion  at  length,  concurred. 

judgmenu  The  Lords  unanimously  adkered^  and  found  additional  expenses. 


Lord  Ordinary,  Jtjffr^,  Act.  Sd^'Cfen.  (JRuUierfwd,)  Ja,  Anderaotu  Ak. 

M'Ntitt,  Fiah€rifIhmc(m,W.S.  und E.  f^  A.  APMilkm,  W.S.  Agentt. 

T.  Clerk. 


SECOND  DIVISION. 


No.  V. 


16/A  November  1837. 


CHARLES  FERRIER,  (McNeill's  Trustee,) 

offainst 

Misses  MACDONALD  LOCKHART. 


Karratife. 


Superior  and  Vassal. — Confirmation. — Stat.  1693,  c.  35,— 
A  parti/  infeft  in  the  mid-superiority  of  lands  on  a  charter  a  me 

on/y,  unconfirmed  by  the  over-superior^  granted  precepts  of  dan 

constat  to  the  heirs  of  the  vassal^^-found^  that  these  precepts  were 

validated  by  a  confirmation  of  the  charter  after  the  death  both  of  the 

granter  and  grantees^  there  being  no  mid-impediment  to  the  retrO' 

active  effect  of  the  charter  of  confirmation. 

Ferrier,  as  trustee  of  Captain  McNeill,  gave  a  charge  for  pajrment 
of  the  price  of  the  estate  of  Oallochilly,  to  the  suspenders,  as  repre- 
senting the  purchaser  of  that  estate,  the  late  Sir  Charles  Macdooald 
Lochhart. 
The  estate  consists  of  two  parts,  each  of  these  parts  having  a  se- 
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parate  progress  of  titles*     The  part  of  tbe  estate  as  to  which  the  16  Nov.  I837. 
present  question  arose^  is  that  which  consists  of  the  lands  of  Drum*    ^"^V^^ 
geombeg,  Lieim  and  Drumchro.     The  titles  formerly  stood  thas :  j^^harts. 
In  1789}  Roger  Montgomery  Hamilton  McNeill  sold  these  lands,      — - 
or  nther  the  mid-snperiority  of  them,  to  Dr  James  McNeill.     The  ^*"'^''^^* 
seiler^s  titles  were  not  made  up,  but  he  became  bound  to  complete 
them;  and  he  granted  power  to  the  purchaser  to  have  him  served 
heir  to  his  father,  and  to  ob.tain  a  precept  of  dare  constat,  and  to 
ezpede  an  infeftment  thereon.     The  disposition  contained  an  obli- 
gation to  infeft  a  me  only,  procuratory  of  resignation  and  precept 
of  nime,  with  a  clause  of  warrandice  under  the  exception  of  the 
fea*right8  in  fkvour  of  Daniel  McNeill  of  Gallochilly  and  his  pre- 
decessors.   On  that  disposition  Dr  McNeill  was  infeft  in  1792,  and 
his  sasiae  recorded. 

The  vassal,  Daniel  McNeill,  died  in  1796,  and  was  succeeded  by 
Daniel  (tbe  second.)  In  that  year  a  precept  of  dare  constat  was 
granted  by  tbe  Duke  of  Argyll's  commissioner  in  favour  of  Roger 
Mon^mery  Hamilton  McNeill,  the  seller.  Upon  this  precept 
infeftaent  followed,  and  the  sasine  was  recorded.  Dr  McNeill,  as 
mid^aperior,  granted  a  precept  of  clare  constat  for  infefting  Daniel 
(the  second)  in  the  property  of  these  lands,  as  nearest  and  lawful 
heir  of  his  great-grandfather.  Daniel  (the  second)  was  infeft,  and 
his  sasine  recorded. 

Upon  the  death  of  Daniel  (the  second)  in  1803,  his  brother, 
Hector  Frederick,  as  heir  of  Daniel,  obtained  from  Dr  McNeill  a 
precept  of  clare  constat,  upon  which  Hector  was  infeft  and  his  sa- 
sine recorded.  Afterwards,  Hector  Frederick  acquired  the  over- 
soperiority  of  these  lands  by  disposition  from  the  Duke  of  Ai^U 
and  his  trustee.  Upon  that  disposition  Hector  Frederick  was  in- 
feft, and  his  sasine  recorded.  He  therefore  expede  a  Crown  charter 
of  confirmation  of  the  last-mentioned  disposition  and  sasine.  Some 
jean  afterwards.  Hector  Frederick  granted  a  procuratory  for  re- 
signing the  lands  in  his  own  hands  as  superior,  ad  perpetuam  rema- 
nentiam,  and  an  instrument  of  resignation  was  taken  thereon. 

On  the  death  of  Hector  Frederick,  his  brother.  Captain  Malcolm 
McNeill,  was  served  heir  of  line  and  of  conquest  in  special  to  him 
in  these  lands.  A  precept  was  issued  from  Chancery  for  infefting 
Malcdm,  upon  which  he  was  infeft  and  his  sasine  recorded. 

To  that  progress  there  were  objections  on  the  ground  of  erasure, 
and  other  circumstances ;  but,  apart  from  these,  there  was  this  par- 
ticnlar  objection :  The  disposition  of  the  superiority  by  Roger 
Montgomery  Hamilton  McNeill  to  Dr  James  McNeill,  in  1789, 
contained  only  an  obligation  to  infeft  a  me,  and  upon  that  disposi- 
tion the  Doctor  was  infeft ;  but  neither  the  disposition  in  his  favour. 
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16  Not.  1837.  oor  the  sasme  thereon,  ever  was  confirmed  by  the  Duke  of  Argyll, 
the  superior ;  consequently  Dr  McNeill  had  not  a  complete  title 
in  his  own  person  to  the  mid-superiority,  and  he  died  without  ever 
having  completed  one.     At  the  time  of  Dr  McNeill's  purchase  of 
the  mid-superiority  in  1789,  the  vassal  in  the  lands  was  Daniel 
M'Neill  of  Gallochilly.     He  died,  and  was  succeeded  by  Daniel 
the  second,  in  1796.     The  way  in  which  Daniel  the  second's  Utle 
was  made  was  by  a  precept  of  claie  constat  from  Dr  McNeill, 
and  infeftment  thereon.     And,  in  like  manner,  upon  the  death  of 
Daniel  the  second,  his  brother,  Hector  Frederick,  made  up  his  title 
as  heir  of  Daniel  the  second,  in  1803,  by  a  precept  of  dare  constat 
from  Dr  McNeill,  and  infeftment  thereon.     But  during  all  this 
time  Dr  McNeill  himself  had  not  a  complete  title  to  the  mid-sape- 
riority,  and  was  therefore  not  in  a  condition  to  grant  valid  precepts 
of  clare  constat,  or  to  give  a  valid  entry  to  vassals,  and  he  died 
without  ever  having  been  so ;  consequently  the  precept  of  clare 
constat,  granted  by  him  to  Daniel  the  second  in  1796,  and  to  Hec- 
tor Frederick  in  180(3,  with  the  respective  sasines  thereon,  were 
not  valid  or  effectual.     Again,  Hector  Frederick,  the  brother  and 
heir  of  Daniel  the  second,  acquired  the  over-superiority  of  the  lands 
from  the  Duke  of  Argyll  and  his  factor  in  1817,  and  he  afterwards 
completed  his  title  to  that  over-superiority,  which  gave  to  Hector 
Frederick  the  character  of  over-superior  which  formerly  belonged 
to  the  Duke  of  Argyll.     But  the  Duke  of  Argyll  was  not  the  im- 
mediate superior  of  the  vassal  in  the  lands.     There  was  an  inter- 
posed  or  mid-superior,  viz.  Dr  McNeill,   or  his  author,   Roger 
Montgomery  Hamilton  McNeill,  who  was  the  immediate  vassal  of 
the  Duke  of  Argyll,  and  the  immediate  superior  of  the  party  having 
the  dominium  utile  of  the  lands.     The  alleged  defect  was  appli- 
cable to  Dr  McNeill's  power  to  grant  the  precepts  of  dare  constat 
in  favour  of  Daniel  and  Hector  Frederick.     By  way  of  curing  that 
defect,  the  charger,  as  commissioner  of  Malcolm  McNeill,  the  heir 
and  successor  of  Hector  Frederick  in  the  over-superiority,  got  Dr 
McNeill's  heir  to  make  up  a  title  to  that  mid-superiority ;  and  the 
charger,  as  representing  the  over-superior,  granted  a  charter,  con- 
firming the  title  so  made  up  by  Dr  McNeill's  heir,  as  well  as  the 
disposition  in  favour  of  Dr  McNeill  himself  in  1789,  and  the  sasine 
thereon.    This  confirmation,  it  was  argued,  drew  back  and  vali- 
dated Dr  McNeill's  title  as  of  its  date ;  and  the  question  was,  whe- 
ther the  precepts  of  dare  constat,  granted  by  Dr  McNeill  while  hb 
own  title  was  incomplete,  had  been  made  effectual  by  a  charter  of 
confirmation  after  the  death  of  both  the  grantor  and  grantees  of 
those  precepts  of  clare  constat. 
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Tlie  Lord  Ordinary  ordered  cases,  in  which  a  variety  of  objec-  16  Nov.  1837. 
tions  to  the   titles  were  discussed,   and  made  avisaodum  to  the    ^"^V^^ 
Court    During  the  dependence,  the  statute  6  and  7  Will.  IV.  xldLbaru. 
c  33,  anent  erasures,  was  passed,  and  cured  the  objections  stated 
upon  certain  erasures  in  the  titles ;  and  upon  that  part  of  the  case 
there  remained  only  a  question  of  expenses.     On  the  remaining 
objections,  now  chiefly  insisted  on,  the  suspenders  pleaded — That  Suspeoders* 
8  precept  of  clare  constat  was  not  to  be  confounded  with  a  precept 
of  sasine  or  a  procuratory  of  resignation.     These  retained  their 
rirtoe  after  the  death  of  the  granter  and  of  the  grantee ;  but  a  pre- 
cept of  clare  constat  was  in  a  different  situation.     It  was  expressly 
excepted  from  the  statute  1693,  c.  35.     It  fell  by  tlie  death  of  the 
granter  or  of  the  grantee.     Unless,  then,  it  was  effectually  granted 
and  effectually  executed  during  the  lives  of  the  granter  and  of  the 
grantee,  it  perished  for  ever.     No  person  but  the  g^nter  could  give 
validity  to  it :  no  person  but  the  grantee  could  act  upon  it.     In  the 
present  case,  both  the  granter  and  grantees  were  dead,  while  the 
precept  of  clare  constat  had  yet  no  effect  or  valid  existence.     It 
was  Uierefore  impossible,  by  any  subsequent  proceeding,  to  g^ve 
validity  to  those  precepts  of  clare  constat,  or  to  the  infeftments  fol- 
lowing thereon. 

The  charger  answered — That  the  charter  of  confirmation  con-  Charger'g 
firming  the  disposition  and  infeftment  in  favour  of  Dr  McNeill  ^^^^ 
drew  back  to  the  date  of  his  sasine,  and  consequently  validated  the 
precepts  of  clare  constat  subsequently  granted  by  him.  Ist^  It  was 
8  settled  principle  in  conveyancing,  that  a  charter  of  confirmation 
operated  retro,  and  gave  to  a  public  holding  the  same  force  as  if  it 
had  been  confirmed  immediately  after  the  grant,  provided  always 
that  no  mid-impediment  intervened  to  hinder  it  from  having  this 
retrospective  quality.  A  public  right,  while  remaining  unconfirmed, 
is  not  a  nullity.  It  is  merely  an  incomplete  right,  which  does  not 
receive  effect  as  a  complete  feudal  investiture  until  confirmation. 
But  the  confirmation^  when  granted,  immediately  accresces,  and 
validates  all  intermediate  deeds ;  Henderson  r.  Campbell,  5th  July 
1821.  2df  With  regard  to  a  public  right  remaining  unconfirmed, 
the  death  of  the  superior,  or  of  the  disponee,  or  of  both,  did  not  act 
as  a  mid-impediment,  so  as  to  interfere  with  the  retrospective  cur- 
rency of  the  confirmation.  According  to  the  strict  feudal  notions, 
a  superior  was  not  bound  to  receive  a  new  vassal,  whether  heir 
or  singular  successor,  unless  the  whole  conditions  of  the  original 
grant  were  engrossed  in  the  charter  of  confirmation.  It  was  neces- 
sary, for  the  effectual  transference  of  a  public  right,  that  the  con- 
sent of  the  superior  should  be  adhibited.     It  was  the  superior  alone 
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16  Nov.  1837.  who  had  an  interest  to  insist  on  a  charter  of  confirmation  being 
^^*^V^^    taken  oat ;  and,  in  practice,  it  soon  came  to  be  held,  that  as  soon 

Lockhara.      ^  ^^^  consent  was  obtained  and  his  charter  granted,  at  whaterer 
distance  of  time,  all  the  intermediate  deeds  of  the  vassal  were  m 

^&ia^^'^       effectual  as  if  the  confirmation  had  been  granted  at  the  very  com* 
mencement.    Sdf  The  confirmation  of  Dr  James  M^Neiirs  infeft- 
ment  in  1792  validates  the  precepts  of  dare  constat  granted  by 
him.  '  It  was  said,  that  what  applied  to  procuratories  of  resignation 
and  precepts  of  sasine  did  not  apply  to  precepts  of  clare  constat 
There  was,  however,  no  solid  or  sufficient  ground  for  the  distioo 
tion.     It  did  not  arise  from  any  want  of  power  on  the  part  of  the 
grantor ;  for  this  want  of  power  would  apply  with  equal  force  to 
the  one  class  of  instruments  as  to  the  other.     It  might  be  true,  in- 
deed, in  one  sense  of  the  term,  that  the  holder  of  a  public  right, 
while  unconfirmed,  had  no  power  to  grant  either  a  valid  procura- 
tory  of  resignation  or  a  valid  precept  of  clare  constat,  but  such  be- 
came valid  by  the  subsequent  confirmation.     It  was  not  a  less  ez»- 
cise  of  power  for  an  unconfirmed  proprietor  to  grant  a  precept  to 
his  bailie  to  infeft  a  stranger  disponee,  than  for  an  unconfirmed 
superior  to  grant  a  precept  to  his  bailie  to  infeft  the  heir  of  hii 
last  entered  vassiEil.     In  so  far,  therefore,  as  regarded  the  power 
to  grant  such  instruments,  the  precept  of  clare  constat  did  not 
stand  in  a  different  situation  from  the  others.     As  little  was  there 
any  thing  in  the  nature  or  feudal  character  of  a  precept  of  clare 
constat,  which  excluded  it  from  deriving  efficacy  from  the  retro- 
active efiect  of  a  charter  of  confirmation.      The  statute  1693, 
c.  35,  had  no  application  to  the  case.     Prior  to  that  act  all  pro- 
curatories of  resignation  and  precepts  of  sasine  became  void,  if 
not  executed  during  the  lifetime  of  the  grantor  as  well  as  the  re- 
ceiver.    Bat  this  did  not  touch  the  present  case,  where  the  pre« 
cepts  of  clare  constat,  granted  by  Dr  James  McNeill  in  favour 
of  Daniel  McNeill  and  of  Hector  Frederick  McNeill,  were  duly 
executed  during  the  lifetime  of  these  parties.      None  of  them 
were  dead  when  the  infeftments  followed  on  the  precepts.     The 
provisions  of  the  act  did  not  bear  reference  to  the  title  of  the  grantor. 
They  applied  exclusively  to  the  execution  of  the  precept,  leaving 
the  title  of  the  grantor  to  be  regulated  by  the  ordinary  rules  of  the 
feudal  law.     No  doubt,  if  the  title  of  the  superior  were  radically 
inept,  the  precept  would  be  also  inept,  as  flowing  a  non  habente 
potestatem.   But  unquestionably  it  would  not  be  null  in  consequence 
of  any  thing  contained  in  the  act  1698.     The  general  practice  of 
conveyancers  is  in  favour  of  these  views.     It  was  the  general  un- 
derstanding of  the  ablest  convejrancers  in  the  profession,  that  the 
infeftment  of  a  vassal,  following  on  a  precept  of  clare  constat,  may 
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be  YBlidated  at  any  time  by  a  confirmation  of  the  superior'g  right,  16  Nor.  1837. 
$&et  any  interval  of  time»  and  after  the  death  of  the  granter  as  well    ^«^y^^ 
» the  grantee,  provided  always  its  retroactive  effect  be  not  pre-  L^^hiirte. 
rented  by  the  intervention  of  some  mid-impediment 

The  Lords  unanimously  repelled  the  reasons  of  suspension,  and  Judgment 
foand  the  letters  orderly  proceeded. 

The  Court,  without  expressing  opinions  at  leng^,  were  of  opi* 
nion  that  the  objection  ought  to  be  repelled.  If  there  be  no  mid* 
impediment,  there  is  no  authority  for  holding  that  the  charter  of 
eonfirmation  will  not  have  the  effect  of  valMating  the  title  previoosly 
granted. 

M^NeiUt  for  the  purchaser,  moved,  in  terms  of  the  recent  statute 
anent  erasures,  for  such  costs  as  the  Court  might  consider  suitable. 
There  were,  no  doubt,  objections  arising  from  erasures,  but  these 
had  been  cured  by  the  statute,  which  applied  to  all  cases  not  decided 
prior  to  12th  May  1835. 

The  Court,  before  fixing  the  amount  of  costs,  ordered  the  account 
of  expenses  to  be  produced  *• 

Lord  Ordinaiy,  Mmiemff.        Act.  D.  M'NbUL        A\U  A.  Andartan.        A.  Stone, 
W.  S.  and  Cunmngham  J-  WaOgr,  W.  S.  Agents.         T.  Clerk. 

R. 


SECOND  DIVISION. 

No.  VL  16rt  November  1837. 

A.  B.,  Petitioner. 

Bankrupt. — Stoppage  in  Transit Summary  Application. 

— (1.)  A  bankrupt^  after  granting  a  trust-deed^  having  shipped 
goods  addressed  to  a  person  who  could  not  be  traced^  warrant  granted^ 
on  a  summary  petition  to  the  Court  qfSession^  as  coming  in  lieu  of 
the  Admiralty  Court^  to  have  the  goods  arrested  in  the  hands  of  the 
master  of  the  ship^  or  the  warehouse  where  they  might  be  deposited, 
(2.)  Observed^  that  Lord  Ordinary  on  Bills  has  power  to  grant 
such  an  application* 


•  "Die  parries  settled  the  amount  extrajudicial ly. 
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16  Nov.  1837.  A  BANKRUPT  granted  a  trust-deed  for  behoof  of  his  creditors,  and, 
^^^y^  in  place  of  delivering  over  all  his  effects,  packed  up  a  valuable  por- 
tionerl  ^'  ^^^  ^^  them,  and  shipped  them  for  Leith,  addressed  to  a  person 
there,  who  could  not  be  traced.  This  coming  to  the  knowledge  of 
the  trustee,  he  applied  by  summary  petition  to  the  Court  of  Ses- 
sion, as  now  having  all  the  power  inherent  in  the  High  Court  of 
Admiralty,  and  craved  a  warrant  for  arresting  the  goods  in  the 
hands  of  the  master  of  the  ship,  or  the  warehouseman  where  they 
might  be  deposited,  and  an  order  on  the  bankrupt  and  the  alleged 
consignee  to  answer. 

The  Cour^  granted  warrant  for  arrestment  and  service,  as  craved. 
Observed  on  the  Bench,  that  the  Lord  Ordinary  on  the  Bills  might 
have  entertained  such  an  application. 

Act.  MtddmmL         Thomaa  Shieb,  &  S.  C.  Agent 

R. 


SECOND  DIVISION. 
No.  VII.  I7th  November  1837. 

A. 

against 

B. 

Reduction. — Stat.  1621,  c.  18. — Fraud. — Circumstances  tohere, 
in  an  action  of  reduction  of  an  assignation,  granted  by  a  party  in 
favour  of  one  creditor,  as  in  prejudice  of  the  diligence  of  another, 
the  pursuer,  on  the  ground  of  fraud  at  common  law, — it  was  found, 
(1.)  Tliat  the  onerosity  of  the  assignation  was  instructed;  and,  (2.) 
That  there  was  no  proof  of  insolvency  on  the  part  of  the  cedent  at 
the  date  of  the  assignation  to  the  creditor,  or  of  fraud  on  the  part  of 
the  creditor  in  requiring  and  taking  such  assignation. 

(Sequel  of  case  collected  in  F.  C.  vol.  xi.  p.  400,  bth  March 
1835.) 

Narrative.  The  casc  having  gone  back  to  the  Lord  Ordinary,  the  inquiry  now 
was,  whether  the  assignation  was  reducible  as  fraudulent  at  com- 
mon law.  A  remit  was  made  to  an  accountant  to  report  upon  the 
solvency  of  the  common  debtor,  Mrs  Foreman,  at  the  date  of  the 
assignation  granted  by  her  to  the  defender  on  16th  June  1829,  and 
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of  the  onerosity  thereof.     The  accountant  gave  in  a  report,  from  17  Nov.  )837. 
which  it  appeared,  as  to  the  latter  question,  that  although  the  nar-    ^"^V^^ 
ratire  of  the  assignation,  which  bore,  as  the  consideration  thereof,       i2L  ' 
the  instant  payment  of  L.100  to  the  grantor,  was  not  literally  cor-    NarrattTc. 
rect,  the  defender  was  at  that  time  a  creditor  of  Mrs  Foreman  to  a 
greater  amount     He  had  been  employed  by  her  as  her  country 
agent,  with  regard  to  a  process  of  reduction  brought  against  her, 
and  had  incurred  a  liability  to  her  agent  in  Edinburgh,  Mr  Patrick 
Pearson,  S.  S.  C,  for  the  amount  of  his  account  of  expenses.     The 
defender  had  g^nted  bills  to  Mr  Pearson  for  this  account :  these 
were  current  at  the  date  of  the  assignation,  and  were  ultimately  re- 
lieyed  by  Buchan. 

Upon  the  question  of  solvency,  the  accountant  stated  the  amount 
of  Mrs  Foreman^s  assets,  at  the  date  of  the  assignation,  to  exceed 
that  of  her  debts,  including,  in  the  latter,  both  the  pursuer^s  debts 
and  Mr  Pearson's  account  of  expenses.  In  bringing  out  this  re* 
suit,  the  accountant  calculated  the  assets  on  the  following  principle : 
Mrs  Foreman  was  possessed  of  a  liferent  right  of  certain  houses 
in  St  Andrews,  yielding  a  gross  rental  of  L.34 : 1  :  6  per  annum, 
and  of  L«  15 :  19 :  6  of  interest  of  a  personal  bond.  Her  right  was 
to  cease  on  her  entering  into  a  second  marriage.  She  was  in  her 
fifty-ninth  year  at  the  date  of  the  assignation.  The  accountant, 
after  making  a  deduction  of  12  per  cent,  from  the  gross  rental  of 
the  heritable  subjects,  on  account  of  public  burdens,  repairs,  and 
other  contingencies,  calculated  the  value  of  Mrs  Foreman's  liferent 
according  to  its  conversion  by  the  Carlisle  tables  of  life  annuities ; 
but  he  did  not  think  it  necessary  to  compute  the  chance  of  her 
entering  into  a  second  marriage  as  diminishing  the  amount  of  the 
conversion. 

Objections  were  given  in  by  both  parties  to  the  accountant's  re- 
port The  pursuer  objected — I.  To  the  deduction  of  12  per  cent.  Pursuer's 
from  the  rental  to  cover  the  expense  of  repairs,  insurance  and  col-  Objection. 
lection,  and  to  meet  the  loss  by  empty  houses,  bankrupt  tenants  and 
otherwise,  as  being  totally  inadequate  in  property  of  the  description 
of  that  in  question ;  and,  2.  To  the  conversion  of  the  liferent  of  the 
property  into  a  capital  sum,  corresponding  to  the  value  of  a  well- 
secured  and  definite  annuity,  according  to  the  Carlisle  life  tables, 
as  greatly  exceeding  the  value  of  the  fee-simple  of  the  property. 

The  defender  ohjectedy  that  the  accountant  had  converted  Mrs  Defender's 
Foreman's  annuity  into  a  principal  sum,  by  using  the  Carlisle  in-  o^J^c*><'°* 
Btead  of  the  Government  tables.     The  Government  tables,  which 
were  formed  with  great  care  under  successive  parliamentary  com- 
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A«    V»    Om 


17  Not.  1837.  mittees,  and  for  the  use  and  guidance  of  the  friendly  and  other 
societies  haying  widows'  funds,  are  not  only  later  and  more  correct^ 
but  they  are  the  only  taUes  which  have  separate  calculatioos  appli* 
cable  to  male  and  female  lires.  The  Carlisle  tables  proceed  upon 
a  mixed  average.  Were  effect  giren  to  this  objection,  and  the 
value  of  the  annuity  calculated  correctly,  the  amount  of  the  aaaets 
would  be  augmented  by  about  L.70. 


Lord  OrdU 
nftry*8  Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  this  interlocutor  and  note  : 
*  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties 
on  the  objections  to  the  accountant's  report,  productions,  and 
whole  conjoined  process, — in  the  advocation  remits  to  the  Sheriff 
simpUciter,  and  decerns ;  and  in  the  reduction,  in  respect  that  the 
onerosity  of  the  defender's  assignation  is  sufficiently  instructed, 
sustains  the  defence  against  such  of  the  reductive  conclusions  as 
are  founded  on  the  act  1621 ;  and  in  respect  that  the  pursuer  has 
failed  to  establish  either  insolvency  on  the  part  of  the  cedent  at  the 
(fete  of  the  said  assignation  to  the  defender,  or  fraud  on  the  part 
of  the  said  defender,  in  requiring  and  taking  such  assignadon, 
sustains  the  defences  also  against  the  reductive  conclusions  founded 
on  the  allegation  of  fraud,  as  at  common  law ;  and  on  the  whde 
matter,  assoilzies  the  defender,  and  decerns ;  finds  him  entitled  to~ 
expenses,  allows  an  account  thereof  to  be  giyen  in,  and  remits 
the  same,  when  lodged,  to  the  Auditor,  for  his  taxation  and  re- 
port.' 

Note, — '  The  allegation,  that  th6  defender's  assignation  was  gra- 
tuitous, was  substantially  abandoned  at  the  debate ;  and  the  only 
points  insisted  on  by  the  pursuer  were,  I^,  That  Mrs  Foreman, 
the  common  debtor,  was  truly  insolvent  at  its  date ;  and^  2<f,  That 
the  defender,  being  aware  of  her  insolvency,  and  holdings  the 
character  of  her  agent,  was  guilty  of  fraud  at  common  law  in  ta- 
king the  assignation  in  such  circumstanees,  and  in  the  knowledge 
of  the  pursuer  being  in  cursu  of  attaching  her  property  by  adju- 
dication. The  Lord  Ordinary  thinks  it  quite  clear,  from  the  re- 
port  of  the  accountant,  and  documents  referred  to,  that  the  cedent 
was  not  insolvent  at  the  time  in  question.  The  pursuer  pretty 
much  admitted,  indeed,  that  his  only  chance  of  making  out  insol- 
vency was  by  impeaching  the  accountant's  valuation  of  the  jiq- 
nuity  which  she  held  for  a  sum  of  L.50,  Is.  per  annum ;  Li.34, 
Is.  6d.  of  this  was  derived  from  the  rents  of  subjects  in  St  Andrews, 
and  L.  15: 19:6  from  interest  payable  by  obligants  of  unques- 
tionable solvency.  From  the  former  the  accountant  has  deducted 
12  per  cent  as  a  fair  allowance  for  repairs,  the  risk  of  the  subjects 
remaining  unlet,  &c.,  and  upon  this  supposition  he  brought  out  a 
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surplus  of  assets  above  debts  of  no  less  than  L.135  at  the  date  of  17  Nov.  1837. 
the  assignation.     Tlie  pursuer,  however,  contended  that  12  per    ^""^V^ 
eent.  was  far  too  small  a  deduction ;  and  representing  the  proper-     ^'^'    * 
ties  as  of  a  mean  and  ruinous  description,  insisted  that  no  less  than      Note. 
40  per  cent  should  have  been  deducted.    No  evidence  whatever 
was  produced  in  support  of  that  extravagant  proposition ;  and 
when  the  Lord  Ordinary  observed  that  one  of  the  properties  has 
been  let  for  no  less  than  L.18»  on  a  lease  of  ten  years,  to  a  re- 
spectable tenant,  who  has  already  paid  six  years'  rent  with  regu- 
larity, be  was  satisfied  that  the  estimate  of  the  accountant  was  not 
too  fiivoorable,  in  so  ten  at  least  as  concerned  that  property,  while, 
even  allowing  a  deduction  of  L.25  per  cent  on  the  remainder,  the 
balance  would  still  have  been  in  favour  of  the  cedent's  solvency 
by  more  than  L.100. 

*  As  to  the  attempt  to  decry  the  value  of  this  annuity,  by  re- 
presenting it  as  precarious  and  undesirable,  in  comparison  with 
aoDoities  payable  out  of  large  estates  or  by  insurance  c<Mnpanies, 
the  Lord  Ordinary  is  satisfied  that  this  rests  entirely  on  a  fiillacy, 
in  so  fieur  as  it  is  stated  as  a  separate  or  additional  ground  of  depre- 
ciation beyond  that  rested  on  the  alleged  insufficiency  of  the  de- 
duction already  spoken  to.  That  deduction  is  made  precisely  on 
aeeonnt  of  the  precariousness  in  question,  and  if  it  be  made  to  a 
just  and  sufiicient  extent,  that  objection  is  entirely  removed ;  and 
an  annuity  from  the  rents  of  old  houses,  after  such  sufficient  de- 
duction is  made,  is  just  as  good  and  valuable  for  the  balance  as 
<Mie  payable  by  the  bank  of  England.  The  chance  of  profit  or 
loss  to  a  purchaser  may  indeed  be  greater ;  but  if  those  are  pro- 
perly balanced,  the  marketable  value  is  just  as  certain  as  that  of 
a  perfectly  secure  and  invariable  payment  A  further  deduction 
was  also  claimed  on  account  of  the  annuity  being  defeasible  on 
the  cedent's  marrying  again,  and  there  is  no  doubt  that  this  is  an 
elem^t  to  be  taken  into  calculation.  But  when  it  is  considered 
that  she  was  upwards  of  fifty-nine  years  of  age  at  the  time  in 
question,  and  in  no  very  tempting  circumstances  in  respect  of  for- 
tune, it  is  thought  that  the  accountant  has  done  right  in  giving 
little  efFect  to  it  As  to  the  smaller  items  affecting  the  amount  of 
the  reversion,  the  Lord  Ordinary  generally  concurs  with  the  ac- 
countant, and  cannot  enter  at  all  into  the  extraordinary  calcula- 
tion suggested  at  page  15  of  the  report,  and  brought  out  in  an 
alternative  view  of  that  reversion  at  page  29.  It  is  enough  to 
say,  that  there  is  not  a  particle  of  evidence  to  justify  the  extra- 
vagant assumption  on  which  it  proceeds,  that  the  properties  which 
yield  the  liferent  are  not  worth  more  than  eight  years'  purchase. 
^  If  there  was  no  insolvency  at  the  date  of  the  assignation,  the 
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17  Nov.  1837.  ^  question  of  fraud  does  Dot  arise.     But  even  if  the  solvency  was 
^^■^V^^     *  doubtful  at  that  time,  the  Lord  Ordinary  is  bound  to  say  that  he 
*  ^'    '      '  sees  nothing  which  could  justify  such  an  imputation  on  the  de- 
Note.        <  fender.     In  writing  to  Mr  Pearson,  for  whose  claims  he  was  per- 

<  sonally  responsible,  he  naturally  urges  him  to  make  them  as  mo* 

*  derate  as  possible,  and  speaks  of  the  difficulties  he  is  likely  to 

<  meet  in  recovering  them  from  the  cedent,  as  an  inducement  for 
^  him  so  to  do.     But  this  is  far  short  of  evidence  that  he  knew  of 

<  her  absolute  insolvency,  and  that  any  security  obtained  for  him- 

*  self  must  infer  an  equivalent  loss  to  other  creditors.     If  an  appre- 

*  hension  of  possible  disappointment,  or  a  general  conviction  that, 

<  without  some  security,  payment  may  not  be  easily  got,  was  a 
^  ground  for  reducing  such  securities,  there  is  not  probably  one  in 

<  a  hundred  of  those  most  fairly  granted  that  would  stand,  since  it 

<  is  only  in  consequence  of  such  apprehensions  that  securities  are 

<  ever  required.     The  case  of  M^Ewen,  SOth  May  1828,  6  Shaw^ 
^  889,  though  exemplifying  a  rigorous  application  of  the  law,  was 

<  quite  diiferent  from,  the  present.     The  insolvency  there  wasut- 

*  terly  hopeless  and  complete,  and  the  transaction  was  palpably  a 
^  device  to  exclude  the  other  creditors,  whereas  here  the  condition 

<  of  the  debtor  was  at  the  very  most  but  doubtful  or  suspicious ;  and 

<  the  conduct  of  the  defender,  in  taking  his  assignment  to  the  ex« 

<  tent  of  L.9  only,  on  security  of  a  debt  of  L.150,  and  thus  leaving 
^  more  than  L.40  of  the  annuity  to  the  diligence  of  other  creditors, 

*  indicated  any  thing  but  a  spirit  of  rapacity  or  fraud.' 

The  pursuer  reclaimed. 

Neaves^  for  the  reclaimer,  founded  on  M^Ewen,  6  Shaw,  869,  as 
bearing  on  the  present.  There,  there  was  insolvency,  though  no 
bankruptcy. 

Anderson. — The  insolvency  must  be  irretrievable. 

Ivory^  in  reply. — The  party  must  be  in  such  a  situation  as  not  to 
be  able  to  pay  the  debt.  If  he  cannot  proceed  without  an  arrange* 
ment  with  his  creditors,  or  has  not  funds  tangible,  or  that  may  be 
made  tangible,  then  he  is  legally  insolvent.  Suppose  the  funds  here 
bad  been  made  tangible,  she  could  not  have  paid  the  debt. 

O  inion  of  Lord  GUnUe. — I  see  no  grounds  for  altering  the  interlocntors. 

Court.  There  can  be  no  doubt  that  there  was  an  assignation  for  a  just  debt, 

and  for  a  just  and  onerous  debt.  So  that  the  statutory  objection 
being  out  of  the  question,  the  inquiry  that  remains  is,  whether  she 
was  in  such  a  state  of  insolvency  as  at  common  law,  contradistin- 
guished from  the  statute,  rendered  the  conveyance  bad.  Now,  the 
pursuer  must  begin  by  satisfying  us  as  to  the  moral  culpability. 
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Flowerdew  might  have  known  the  state  of  Mrs  Foreman's  afikirs,  17  Nov.  1837. 
bat  it  does  not  appear  that  the  party  who  got  the  assignation  did     ^^^V"^^ 
80.    In  M^Ewen's  ease  the  insolvency  was  notorious,  and  must         ^'  ^' 
have  been  known  to  the  party  who  took  the  deed.    The  accountant  Opinion  of 
in  the  present  case  pots  a  vsJue  upon  the  assets ;  and  unless  it  be  ^"''^ 
shown  that  that  value  is  beyond  all  bounds  exorbitant,  we  cannot 
refuse  to  give  effect  to  it.     Then,  a  party  may  not  actually  be  in 
funds  at  a  particular  time  to  pay  a  debt,  and  yet  not  be  irretrie- 
Tsbly  insolvent    A  party,  an  annuitant,  for  instance,  may,  betwixt 
terms,  not  be  in  funds,  and  thus  in  one  sense  insolvent,  and  yet  she 
may  be  able  to  raise  money.     Might  she  not,  for  instance,  have 
sold  the  property,  and  if  it  produced  a  sufficient  sum,  have  paid  this 
debt  ?  It  is  said  that  her  annuity  ceased  if  she  should  marry  again, 
although  it  is  supposed  by  the  Lord  Ordinary  there  is  little  likeli- 
hood  of  that ;  but  even  if  she  did,  the  creditors  might  not  be  worse 
off  if  she  got  a  husband  who  would  be  liable  for  her  debts. 

The  other  Jtufyes  concurred. 

The  Ijords  unanimously  adheredy  with  additional  expenses.  judgment. 


loid  Ordioflfy^  J^prtjf.  Act.  Ivcrjfy  Neavea.  Alt.  A,  Anderatm,  Chwam 

WUSam  Milbr,  &  S.  C.  and  Patrick  Peanon,  Agents^         T.  Clerk. 

R. 


FIRST  DIVISION. 

No.  VIIL  IQih  November  1837. 

Mrs  PATERSON  or  WADDEL 

againei 

JAMES  WADDEL  and  Others. 

Sbqtjrstration. — (Rents.) — ^Judicxal  Factor.— This  was  an 
application  by  a  married  woman  infeft  in  lands  and  feu-duties, 
under  a  disposition  excluding  all  right  or  interference  on  the  part 
of  her  husbandy  to  have  the  rents  and  feu-duties  sequestrated,  and 
a  jadidal  factor  appointed,  in  consequence  of  her  title  being  chal* 
lenged  by  her  husband  and  diildren. 

The  petition  was  opposed  by  them,  but  the  Court  granted  the 
player* 

AcL  Dan  o/Fae.  (.Hope,)  and  MaUlimd.       Alt  Robertwn,  A.  M'JVeilL      O.  Dim- 
bp,  W.  &  and  A.  MacmiBan,  W.  S.  Agents.         B.  Clerk. 

C  R. 
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SECOND  DIVISION. 


No.  IX. 


18^  November  1837. 


Namtirc. 


Mrs  ISOBEL  BUCHANAN  or  DOWNIE 

agaUhst 

JOHN  DOWNIE. 

Marriage.  — (Divorce.)  — Peocess,—  (Citation.) — (L)  When 
parties^  natives  of  Scotland^  were  marriedf  and  domiciled  in  thai 
country^  and  the  husband  deserted  the  wife  after  oommittmg  acts  of 
adultery  in  Scotlandy^fovndf  in  an  action  qf  divorce  at  the  wifis 
instance^  that  the  husband^s  place  of  residence  not  being  known  io 
her^  he  was  competently  cited  asfurth  of  Scotland,  (2.)  ThatU 
was  parsjudicis  to  attend  to  an  objection  to  the  competency  ofcitationf 
after  the  summons  was  found  relevant^  and  a  proof  had  been  taken. 

These  parties,  both  natives  of  Scotlandi  were  married  in  Scot- 
land, lived  together  in  Glasgow  and  Greenock  as  man  and  wife, 
and  had  a  child  of  the  marriage.  After  living  some  time  together, 
Downie,  the  husband,  deserted  his  wife  several  years  ago,  and  went 
to  the  East  Indies,  or  elsewhere  abroad,  his  place  of  residence  be- 
ing unknown  to  the  pursuer,  his  wife.  Acts  of  adultery  committed 
by  the  husband  fourteetn  years  agoi,  previous  to  his  leaving  Scot- 
land, having  been  since  brought  to  the  knowledge  of  the  pursuer, 
she.  raised  the  present  action  for  divorce,  founded  on  said  adulteiy. 
The  summons  bears,  ^  That  the  defender  wilfully  deserted  the  pur- 

*  suer  and  went  to  England ;  but  where  he  }ias  since  residecl^  or 

*  where  he  now  is,  the  pursuer  has  been  unable  to  discover,  and  he 

*  has  never,  since  he  deserted  her  as  aforesaid,  returned  to  Scotland, 
<  or  had  apy  intercourse  or  correspondence  with  her.'  The  action 
was  directed  against  the  defender  as  in  the  East  Indies,  or  else- 
where forth  of  Scotland^  and  hd  was  cited. edictally  as  furtb  of  the 
kingdoiQ, 

After  the  summons  had  been  held  relevant,  and  a  proof  taken,- 
the  Lord  Ordinary  raised  the  objection  stated  in  the  following  in- 
terlocutor : 


Lord  Ordi- 
nary's Inter- 
locutor. 


<  The  Lord  Ordinary  having  considered  this  minnte  for  the  pvr- 

<  suer,  with  the  libel,  proof  and  whole  process,  makes  avisandum 
<*  with  the  said  minute  to  the  Lords  of  the  Second  Division,  in  order 

<  to  be  reported ;  and,  for  this  purpose,  appoints  the  said  minute  to 
(  be  printed  and  boxed  to  the  said  Lords  quamprimum,  and  g^nts 
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<  vaniDt  to  the  keeper  of  the  Inner- House  rolk  to  enrol  the  cause  18  Nov.  1837. 
'  tbevein,  opon  Jbeing^  certiorated  of  the  boxing  of  the  said  minttte/     Ws/^^ 

tfott, — *  The  Lord  Ordinary  is  sorry  to  put  the  expense  of  print*  t>ciwnk/* 
^  iiig  on  a  party  in  the  circamstances  of  the  pursuer.    But  the     — 

*  point  is  of  too  great  importance  to  be  decided,  eq^ecialiy  on  an  ex      ^^°* 

*  |Ntfte  aigumenti  by  a  single  Judge. 

^  The  Lord  Ordinary's  impression  is  against  the  competency  of - 

*  Ae  proceeding,  thoogb  the  weight  of  authority,  but  for  the  recent 

*  and  Tory  important  case  of  Laye^  may  seem  to  be  the  other  way. 

<  He  is  not  at  all  mo?ed  by  the  specblty  of  the  libel  having  been 
'  foaad  rekvaat  generally*    Relerancy  k  a  different  thing  from 

*  esopetency,  juristttctlon,  or  snfficiency  of  ottation ;  and  it  is 
^  thooght  dear,  that  it  is  pnrs  judieis  to  gire  effMt  to  any  nullity 

*  ariring  from  these  grounds,  at  whatever  stage  of  the  proceedings 
( they  may  be  observed,  and  though  they  might  have  previously 

*  €saped  oboervadon  per  incnriam  merely.     Bait  the  ol^eetion  here 

*  did  not  truly  aarise  till  the  pvoof  was  taken ;  for  though  the  de- 
'  fender  was  described  in  the  libel  as  forth  of  the  kingdom,  these  was 
'aotking  to  ahow  that  he  bad  not  gone  forth  quite  .recently,  and 

'  with  a  purpose  of  imasediate  return,  or  on  such  compakion  as . 
'  voaid  not  effect  a  change  of  domicil.    But  k  was  not  tiU  the  proof 
'  cuae  to  be  considered,  that  it  was  dkcovered  that  he  had  finally 

*  left  thk  eonntry  no  less  than  nine  or  ten  years  before,  of  hk  own 
<{feewifl. 

*  Upon  the  merits  and  the  previous  authorities,  two  things  are 

*  tiKmgfat  to  be  clear  enough :  bf.  That  the  forum  originis  is  no 

<  longer  to  be  considered  as  a  ground  of  jurisdiction ;  and,  S<f,  That . 
'  die  eases  where  the  suits  have  been  at  the  instdace  of  domiciled 

<  AaAoNb  agianst  absent  wives  have  really  no  applicatioa.  As  to 
'  the  locus  contractus,  the  Lord  Ordinary  is  intlined  to  think  tiiot 
Mt  can  be  of  no  avail  in  a  case  like  the  present,  unless  the  de- 
'feoder  had  been  personally  cited  Mrithin  the  jurisdictioo ;  in  which 
'  ease  also,  although  upon  a  different  ground,  the  forum  origiais 

*  aigbt  have  been  a  material  element  to  sustaui  the  jurisdiction. 
'  He  oaaoot  persoade  himself  that  the  reasons  alleged  in  the  case 
'  bom  Kilkerran  would  now  be  held  satisfoctor y.    If  it  he  material 

*  to  give  relief  to  an  injured  wife,  it  k  no  less  material  to  protect 
'  an  accused  husband,  for  whose  innocence  the  law  must  always 

*  |»reiame  against  the  hazards  of  an  unjust  accusation.     That  it  is 

*  a  question  of  status  seems  only  an  additional  reason  for  not  nar- 
'  mrisg  thk  protection,  the  lai^  always  inclining  rather  to  the 

*  ONdatenance  than  the  destruction  of  diat  most  important  stUlus. 


♦■■'■■I   1 1^ 


«  Dod»  V.  W«9tcoiDV»  11th  June  1745, 
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18  Nov.  1837.  <  When  it  is  considered,  too,  that  deeres  of  divorce  become  on- 

<  challengeable  at  a  much  earlier  period  than  most  other  decreesi  it 

<  seems  especially  necessary  that  they  should  not  be  rashly  pronoon- 

<  ced. 
*  It  is  needless  to  say  any  thing  as  to  the  obmus  propriety,  if  not 

*  the  legal  necessity,  of  giving  personal  notice  of  sudi  suits  against 

<  absent  parties ;  and  my  clear  opinion  is  expressed  upon  this  point 

<  in  the  case  of  Blake,  26th  July  1826,  4.  Shaw,  795/ 


Downic  V 
i>ownie. 

Note). 


Pursuer*s 


The  pursuer  pleaded — That  independently  of  the  doubt,  hov  fiur 
it  was  competent  for  the  Lord  Ordinary,  at  this  stage,  in  effect  to 
recall  his  previous  interlocutors,  by  stating  an  objection  to  his  juris- 
diction, it  was  clear  that  the  jurisdiction  ought  to  be  supported,  u 
respect,  1.  That  the  origin  and  domicil  of  die  parties  was  Scotch; 
2.  That  the  contract  was  Scotch ;  3*  That  in  respect  of  this  con- 
tract, the  defender  quoad  his  wife  and  child,  whom  he  has  left  here 
without  requiring  them  to  join  him  in  any  other  domicil,  and  quoad 
the  moveable  as  well  as  heritable  estate  of  the  pursuer,  has  certain 
legal  and  patrimonial  rights  sufficient  per  se  to  found  a  jurisdic- 
tion ;  and,  4.  That  the  locus  delicti  was  Scotch. 

The  case  of  Grant  v.  Pedie,  (1  fV.  Sf  S.  716,)  did  not  miUtate 
against  Dods  t;.  Westcomb,  11th  June  1745,  (M.  4793);  Scruton 
v«  Wilson  and  Gray,  1st  Dec.  1772,  (M.  4822) ;  Brunsdone  v. 
Wallace,  9th  Feb.  1789,  {M.  4784);  Pirrie  v.  Lonan,  8th  March 
1796,  (M.  4594);  French  v.  Pilcher,  13th  June  1800,  (Af.  For. 
Com.  App.  No.  1);  Wyche  v.  Blount,  27th  Jime  1801,  (Af.  F^r. 
Com.  App.  No.  2.);  Mackenzie,  8th  March  1810,  F.  C;  Bell, 
22d  Feb.  1812,  F.  C. ;  Levett  v.  Levett ;  Rowland  v.  Rowland, 
21st  Dec.  1816,  F.  C  Neither  do  the  following  cases  detract  from 
the  force  of  those  first  quoted,  viz.  Morcombe  v.  Madelland,  27th 
June  1801,  (itf.  For.  Com.  No.  a);  Wylie  o.  Laye,  11th  July 
1834,  F.  C. ;  Gossen  v.  Blake;  for  see  Ivory* s  note  to  Ersh*  1. 
2.  19  et  28.  Besides,  this  was  truly  not  a  question  of  jurisdiction, 
about  which  there  could  be  doubt,  but  of  the  regularity  of  the  cita- 
tion, the  practice  as  to  which  was  conform  to  the  procedure  adopted 
in  the  present  instance.    See  Lothiai^  Consist.  Law^  pp.  1441-52. 


Defender*! 
Pleas. 


At  the  advising.  Bell  referred  again  to  the  authority  of  Scruton, 
{M.  4822.) 


Opinion  of 
Court. 


Ijord  Justice^Clerk. — We  can  have  no  doubt  that  it  was  pais 
judicis  to  attend  to  this  objection.  The  point  raised  is  certainly 
important ;  and  clearly  we  derive  no  aid  from  the  two  cases 
of  Laye  and  Blake,  which  are  not  parallel  to  the  present.  In 
Blake's  case,  the  party  was  so  far  committing  a  fraud  upon  the 
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law,  tbat  the  domicil  here  was  breaWd  for  the  express  purpose  of  18  Nov.  »837. 
gettinfl'  a  divorce,  which  he  carried'lhrough  while  in  the  knowledge     ^^•V*^ 
where  his  wife  was  at  the  time.     Abder(ilngly,  a  decree  of  divorce  p^^i^,  ' 
obtained  by  such  gross  fraud  was  rec(ttc€s9;..**-ln  Laye's  case,  there      77- 
WS8  no  Scotch  origin  or  domicil,  the  defender' having  been  the  son  q^^^^  ^ 
of  a  domiciled  Englirii  officer,  quartered  in  8qoiiiti|d  for  a  time,  in 
the  course  of  his  military  duty ;  and  the  defendfer^*  tao^  was  only  in 
Seotland  in  discharge  of  his  duty  as  an  officer,  wheir*the  alleged 
drcamstances  inferring  marriage  took  place*    The  pretaijded  wife 
brought  an  action  of  divorce,  citing  the  defender  edictatly^|.-b.ut  it 
was  found,  open  the  opinion  of  the  consulted  Judges,  that  wehad*jio 
joriadiction  over  the  party.     But,  in  the  present  case,  both  pariiK''. . 
were  natives  of  Scotland^ — lived  together  as  man  and  wife  in  Paiflh  /.•' 
ley,  Greenock  and  Glasgow.     The  husband  goes  abroad,  having, ' 
prior  to  his  desertion  of  his  >wtfe,  as  alleged,  committed  various  acts 
of  adultery, — ^and  the  wife  being  utterly  ignorant  where  he  now  iS| 
has  brought  the  present  action. 

Lord  GUnke, — The  case  of  Pedie  was  a  case  where  the  place 
of  birth  alone  was  relied  on — the  mere  forum  originis —  where  the 
defender  had  notoriously  acquired  a  permanent  domicil  in  another 
coontry.  Here  the*  case  is  quite  different  To  be  sure,  the  pur- 
soer,  before  executing  her  summons,  might  have  craved  a  special 
warrant  to  cite  the  defender  in  the  manner  in  which  he  has  been 
eited ;  and  such  a  warrant  might  have  been  granted.  But  still 
this  must  always  have  been  done  with  certification  that  the  ques- 
tioa  of  jurisdiction  was  open ;  so  that  such  a  warrant  would  have 
left  the  difficulty  just  where  it  is.  This,  however,  is  not  a  ques- 
tion of  jurisdiction,  but  merely  whether  the  defender  has  been  law- 
fully dted ;  and  on  the  whole  i  am  inclined  to  support  the  citation. 
No  doubt  it  may  be  said,  that  if  the  pursuer  knows  where  her  hus- 
band is,  she  is  bound  to  give  him  intimation  :  but  what  if  she  does 
not  know,  which  is  the  case  here  ? 

Lard  Meadowbank  conridered  the  point  as  attended  with  great 
difficulties,  requiring  &rther  consideration. 

Lord  Meduyn. — I  have  no  difficulty  about  sustaining  the  compe- 
tency of  the  citation  given  in  the  present  case.  If  this  bad  been 
an  acdon  for  non*adherence,  there  might  have  been  a  great  difficulty 
in  affecting  the  party.  But  this  is  an  action  for  a  divorce ;  and  let  us 
look  to  the  situation  of  the  parties :  They  are  both  natives  of  this 
coontry — were  resident,  and  fulfilled  the  contract  in  Scotland — the 
husband  deserts  his  country  and  domicil  and  goes  to  another  country 
without  leaving  word  where  he  is.  Is  a  divorce  to  be  refused  because 
he  withdraws  himself  from  the  jurisdiction  ?  There  is  no  difference 
betwixt  this  and  any  other  ease,  where  one  party  seeks  fulfilment 
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Dawnie  tf. 

Opinion  of 
CVurt. 


18  Nov.  1837.  of  an  oblation  against  another  57ho  has  gone  abroad,  and  against 
wbom  deeree  must  be  takes,  ps  in  absence.  No  doubt  this  Js  a  ques- 
tion of  status,  and  a  mos^  jnj^ortant  one  to  tbe  husband ;  but  it  is 
equally  important  to«'tb'^*!n^.  If  the  husband  had  established  a 
domicil  in  £nglai^\which  was  known  to  tbe  pursuer,  I  will  not 
say  whether  sudlif  4'  'citation  as  the  present  would  have  been  sufli- 
cient ;  but  asit  is-^-and  the  parties,  as  well  as  the  place  of  oantmet, 
being  Scotah,  I  can  have  no  hesitation  in  giving  redresa.  I  do  not 
give  m^Qh''weiglit  to  the  reason  stated  bj  the  Lord  Oidinary, 
fott^Ueli^n  the  short  period  within  which  decrees  of  dmuree.  nsy 
he.  reduced ;  for  the  party  aggrieved  has  the  remedy  of  AppeaL 
.  :\  *JLord  Juatice-Clerk  added — I  am  oi  opinion  that  we  are  bound  to 
•  \  allow  the  action  to  proceed.  The  decree  will^  no  doubt,  if  ob- 
tained, be  a  decree  in  absence. 

Judgment  'I'be  Lard$  found  that  the  aotion  might  proceed,  and  reoHtted  tp 

the  Lord  Ordinary. 


Lord  Ordinarj,  Jeffirtg. 

AgeDta.         T.  Clerk. 


Acu  W.  BeB. 


CmpbeU^  Macdoweli,  S.S.C. 

R. 


FIRST  DIVISION. 


No.  X. 


21^/  NcvenAer  1837. 


MACOLM  STEWART 

againii 

THE  PERTH  INSURANCE  COMPANY. 

Process. — Trust. — Where  a  party  called  on  in  an  action  to  execute  a 
specific  deed  produced^  made  certain  valid  objections,  which  were  dh 
mated  by  subsequent  alterations^-^/hund,  that  it  was  competent  to  or^ 
dain  the  party  to  sign  the  deed  as  altered,  in  respect  the  aUeratien 
was,  in  substance,  a  restriction  rather  than  an  extension  of  the  orir 
ymal  condusion  of  the  UbeL 


Narrative. 


In  1832,  the  Perth  Insurance  Company  acquired  right  to  an  heri- 
table bond  for  L.  14,000,  in  whicb  John  Campbell  of  Kialoeh  was 
the  debtor. 

The  disposition  and  assignation  to  the  company,  in  terms  ^  the 
contract  of  copartnery,  was  granted  in  favour  of  William  Gloi^^ 
tbe  manager,  and  Robert  Bisset,  Maoolm  Stewart  of  Atfaoll  Buk, 
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and  George  Law80ii»  Corofute,  the  three  junior  ordinary  directors  21  Not.  ib37. 
lor  the  time,  in  tnut  for  the  whole  partners  of  the  company ;  and  c!!^!!!^'^^ 
they  were  accordingly  infeft,  nominatim  in  trust,  for  behoof  of  the  perth  intu- 
company.  ranc^. 

It  was  provided  by  the  contract  of  copartnery,  that  the  parties  in  Narrative^ 
whose  power  such  conveyances  were  taken  should  be  bound  to  de« 
nude  themselves  when  required,  by  habile  conveyances  of  such 
tni8t*property,  with  warrandice  from  their  own  facts  and  deeds; 
and  that  the  necessary  deeds  should  be  signed  and  executed  <  by 

*  the  mafiager  and  the  said  three  ordinary  directors  at  the  bottom 
<  of  the  list  for  the  lim^  being,  as  aforesaid,  or  such  other  three  of 
^  the  ordinary  directors  for  the  time,  as  the  directors  or  majority 
^  cf  them  duiy  appoint,  unless  the  same  shall  happen  to  relate  to 

*  any  of  the  subjects  or  matters  vested  in  trust,  as  above  written ; 

*  m  which  case  the  said  deeds  to  be  executed  by  the  company  shall 

*  be  signed  and  executed  by  the  proper  trustees ;  but  always  under 

*  the  control  and  superintendence  of  the  directors,  as  aforesaid. 

In  April  1834,  Macolm  Stewart  having  disposed  of  his  shares^ 
ceased  to  have  any  interest  in  the  company.  Afterwards,  in  the 
same  year,  in  consequence  of  Mr  Campbell  wishing  to  pay  op  the 
money,  a  discharge  of  the  bond,  signed  by  the  manager  and  the 
other  parties  who  were  ordinary  directors  in  1832,  was  sent  to 
Macolm  Stewart  for  his  signature,  which  he  refused  to  adhibit. 
Repeated  applications,  by  letter,  were  afterwards  made  to  him 
without  e£Fect,  although  the  company  offered  to  guarantee  him 
against  all  responsibility. 

In  these  circumstances,  the  company  raised  the  present  action 
before  the  Sheriff  of  Perth,  staling  that  the  concurrence  of  Stewart 
vss  essential,  and  concluding  that  he  should  be  ordained  to  grant, 
execute  and  ddiiver  to  the  pursuers  the  foresaid  discharge  and  re- 
nunciation, and  also  craving  decree  for  the  sums  lost  in  consequence 
of  the  money  in  the  bond,  while  unemployed,  yielding  only  bank 
interest. 

Stewart  still  refused  to  sign,  on  the  ground  that  the  deed  set 
ierth  that  be  was  a  director  and  partner  of  the  company ;  and  im- 
posed a  personal  obligation  of  warrandice. 

The  pursuers,  before  closing  the  record,  craved  leave  to  amend 
the  libel,  by  adding  to  the  conclusion  the  words,  <  or  such  valid  and 

*  saffieient  discharge  and  renunciation  of  the  said  debt,  as  the  debtor 
'  therein  is  bound  to  receive,'  This,  however,  the  Sheriff  refused 
as  mcompetent,  ^  because  changing  and  extending  the  nature  of  the 
^  cenelusioos  of  the  libel.' 

After  various  procedure,  the  Sheriff  pointed  out  certain  altera- 
tions, which  would  meet  and  obviate  the  objections  of  Stewart 
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^}  ^^'}^'  ^  ^b^se  the  most  important  were,  to  omit  to  mention  Stewart  at 
one  of  the  ordinary  directors ;  and  in  the  clause  of  warrandice, 
instead  of  the  expression,   <  bind  and  oblige  ourselves,  and  the 

<  whole  other  partners  of  the  said  company,'  to  make  it  stand  thii% 

<  bind  and  oblige  the  whole  partners  of  the  said  company/  The 
Sheriff  then  decerned  the  defender,  on  his  giving  no  spedai  objec- 
tions, to  subscribe  the  amended  deed  of  discharge,  bat  assoilzied 
him  in  regard  to  interest  or  expenses* 


Stewart  v* 
Perth  Insu« 
ranee  Co. 

Narrative. 


Lord  Ordi- 
nary*8  Inter- 
locutor. 


Note. 


Opinion  of 
Court. 


Against  this  judgment  Stewart  brought  the  present  adrocation, 
in  which  the  Lord  Ordinary  pronounced  an  interlocutor,  by  which  he 
sustains  the  reasons  of  advocation,  advocates  the  cause,  recalls  the 
interlocutors  of  the  Sheriff:  finds,  that  the  advocator  was  not 
bound  to  sign  the  only  deed  which  he  was  called  upon  by  the 
summons  to  subscribe:  sustains  this  defence,  assoilzies  the  de- 
fender, and  decerns :  finds  him  entitled  to  expenses  incurred  by 
him  in  this  and  in  the  inferior  court,  and  remits  to  the  Auditor  to 
tax  the  account  thereof,  and  to  report' 

Nate» — <  The  original  pursuers  should,  in  prudence,  have  con<* 
eluded  generally  against  the  defender  for  the  execution  of  my 
proper  diicharge.  But,  instead  of  this,  they  exhibit  a  specific  deed 
already  extended^  and  siAtcribed  by  other  parHee^  and  conclude  solely 
for  the  execution  by  the  defender  of  this  particular  instrument 
Perceiving  that  the  defender  had  an  invincible  objection  to  sign 
this  as  it  stood,  they  apply  to  the  Sheriff  for  leave  togeneraltMe  the 
conclusion ;  but  this  the  Sheriff  refiueej  and  the  interlocutor  con- 
taining the  refusal  has  been  allowed  to  become  final.  Yet  the 
Sheriff,  by  the  interlocutors  in  question,  directs  the  defender  to 
set  his  name,  not  to  the  specific  deed  concluded  for,  but  to  a  dif- 
ferent deed,  containing  most  material  additions  and  alterations, 
which,  in  effect,  just  amount  to  the  very  clauses  which  it  iuid 
been  fixed  could  not  be  introduced  under  the  summons.' 

The  Insurance  Company  reclaimed* 

Lord  GilHes. — This  is,  if  I  may  use  the  expression,  a  most  litigious 
litigation.  On  the  24th  June,  the  Sheriff,  on  the  defender's  &i]ure 
to  state  any  special  objections  to  the  amended  deed  of  discharge, 
decerns  the  defender  to  subscribe  the  same.  The  defender,  how- 
ever, now  says  that  he  is  not  bound  to  do  so,  nor  to  give  any  rea- 
sons for  re?nsing.  That  may  be ;  but  if  he  does  not  give  any  rea- 
son, then  I  shall  form  my  own  opinion  upon  whether  this  is  a  deed 
which  he  ought  or  ought  not  to  sign  ;  and  to  me*it  appears  to  be 
exacdy  that  kind  of  deed  which  he  was  bound  to  grant  This 
being  the  state  of  matters,  he  brings  an  advocation  of  th^  judgment 
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of  the  Sheriff,  decerning  him  to  do  what  it  was  proper  he  should  81  Nov.  1837. 
do^  and  against  which  he  neither  has  stated  nor  can  state  any  reason.  ^^^V*^ 
It  certainly  is  a  most  unfitiTourable  position  to  come  into  this  Court  p^^  j^^ 
pnying  for  reversal  of  a  judgment  ordaining  him  to  do  that  which  nnot  Co. 
he  was  bound  to  perform.  The  dispute  originated  in  this  way :  A  opinion  of 
saffl  of  money  had  been  borrowed  from  Mr  Campbell,  which  he  Court, 
psid  up  and  wbhed  a  discbarge.  This  was  drawn  up  and  signed 
by  three  of  the  directors ;  and  Mr  Stewart,  though  not  then  a  director, 
wss  requested  to  sign  as  the  fourth  party,  as  he  happened  to  have 
been  a  director  at  the  dme  the  money  was  borrowed.  This  he  re- 
foKd  to  do^  and  there  is  a  correspondence  about  the  matter ;  but  this 
correspondence  is  all  on  one  side,  Mr  Stewart  never  states  any  spe- 
eific  objection,  or  makes  any  offer  to  sign  an  amended  discharge. 
The  only  unadrisable  thing  that  was  done  by  the  respondents, 
and  I  think  they  committed  an  error  there,  was  in  bringing  an  action 
agunst  him  concluding  that  he  should  be  decerned  to  sign  a  speci- 
fic deed  there  mendoned.  I  may,  without  committing  a  bull,  call 
htt  answer  to  this  action  a  continuation  of  his  former  silence,  for 
he  just  as  before  refuses  to  sign  the  deed.  He  never  offers  to  sign 
any  other,  but  claims  absolvitor.  They  then  offer  an  amendment 
of  the  summons,  by  striking  out  the  objectionable  parts  of  the  deed. 
If  I  condnde  for  a  special  thing,  the  defender  is  not  bound  to  adopt 
what  will  make  a  specific  alteration.  But  here,  I  think,  on  the 
whole,  the  deed  was  the  deed  he  was  bound  to-  sign ;  and  as  he 
could  not  make  any  objections  to  it  as  amended,  I  am  for  altering  the 
interlocutor  of  the  Lord  Ordinary,  and  adhering  to  the  judgment  of 
the  sheriff,  as  I  think  it  was  the  just  one.  I  am  sure  we  have  seen 
amny  cases  in  which,  where  the  libel  condnded  for  a  party  to  sign 
a  deed  in  a  more  comprehensive  character,  we  have  found  that  he 
was  to  sign  it  only  as  trustee.  But  if  it  is  thought  more  regular 
to  recall  the  interlocutor  rejecting  the  amendment,  that  may  be 
done,  though  there  is  no  counter  advocation,  as  the  whole  cause  is 
before  us  by  the  one  advocation.  In  my  opinion,  however,  it  is  un- 
necessary. 

Lard  Mackenzie. — I  concur.  I  do  not  see  that  there  is  any  in- 
competency in  amending  a  summons,  where  the  narrative  is  suf« 
fidently  broad  to  admit  of  it.  I  do  not  see  any  objection  to  our  even 
now  altering  the  libel  in  the  way  proposed,  and  I  am  sure  it  will 
be  most  harmless  to  either  party.  The  Sheriff  refused  to  admit  of 
it,  perhaps  unnecessarily.  The  change  here  proposed  is  merely 
taking  out  something :  it  is  not  demanding  more  than  was  originally 
condttded  fmr : — For  instance,  *  oblige  ourselves,'  is  altered  ti^ 
<  oblige  the  whole  parties.'  I  think  that  the  amendment  ought  to  have 
been  aUowed^  and  that  we  might  still  recall  the  interlocutors,  and  find 
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Stewart  v* 
Perth  Idsu 
ranee  Co. 

Opinion  of 

Court. 


21  Not.  I8a7.  it  competent.  But  for  my  own  part  I  am  inclined  to  adhere  to  the 
Sheriff's  interlocntor  without  any  amendment,  as  we  are  giving  len 
and  not  more  than  was  originally  asked  for.  We  are  not  bound  to 
follow  out  the  Sheriff's  error,  if  his  result  has  been  right  We  are 
not  bound  to  go  back  and  correct  his  mistakes,  which  ultimatriy 
have  no  bad  effect.  I  by  no  means  think  that  an  action  which  is 
advocated  by  one  party  and  not  by  the  other,  is  before  us  to  all  poN 
poses.     I  think  that  requires  consideration. 

Lord  Carehouse. — I  agree  with  the  remark  of  Lord  Gillies,  that 
this  is  a  most  litigious  proceeding.    I  have  no  objection  to  the  pro- 
priety of  the  Sheriff's  decemiture  to  sign  the  deed ;  for  I  think  it 
was  one  which  he  was  distinctly  bound  to  execute.     My  only  ob- 
jection is  to  the  form  of  the  procedure.     The  summons  is  brought, 
concluding  for  a  deeeniiture  to  sig^  a  specific  deed.    A  proposal  is 
then  made  to  amend  the  deed,  in  the  manner  set  forth.     That  was 
perfectly  legitimate,  and  the  Sheriff  ought  to  have  permitted  it  to 
be  done  s  because,  in  an  action  of  that  kind,  for  executing  a  deed  of 
a  particular  nature,  it  is  always  implied  that  it  is  not  the  special 
deed  produced  which  is  to  be  executed,  but  a  d^d  such  as,  in  the 
circumstances,  the  Court  think  proper.     But  tliis  amendment  was 
refused  by  an  interlocutor  which  is  final ;  and  the  case  comes  here 
to  have  that  specific  deed  signed.     The  Sheriff  finds  that  be  is  not 
bound  to  sign  that  deed,  but  a  different  deed  with  important  alter- 
ations upon  it,  which  in  effect  just  amount  to  the  very  clauses 
which  it  had  been  fixed  could  not  be  introduced  into  the  sommoos. 
Now,  my  diflBculty  is  here.     If  he  was  right  in  refusing  to  allow 
the  amendment,  can  be  decern  the  advocator  to  sign  the  deed  con- 
taining that  very  amendment  ?  As  the  Lord  Ordinary  has  advoca- 
ted-the  cause,  and  recalled  the  interlocutor  of  the  Sheriff,  we  might, 
as  the  whole  cause  is  before  us,  recall  the  interlocutor  which  refuses 
to  allow  of  the  amendment,  ordain  the  amendment  to  be  made, 
and  then  decern  in  terms  of  the  libel.     I  think  this  course  wouM 
be  doing  justice  to  the  parties,  for  there  is  no  olgection  to  Bnbscri- 
bing  the  deed  if  it  could  be  done  in  the  proper  form ;  but  I  confess 
that  1  have  some  doubts,  as  the  case  stands,  whether  the  Sheriff  was 
entitled  to  do  what  he  has  done  by  this  judgment 

Ijord  President — The- party  would  have  been  in  a  different  situa- 
tion if  he  had  given  in  objections  to  the  deed ;  that,  however,  he  re- 
fused  to  do ;  but  I  think  it  is  quite  competent  for  us  to  adhere  to 
the  l^eriff 's  interlocutor  without  sending  the  case  back.  In  many 
cases  it  is  not  the  deed  as  libelled  on  which  is  ordered  to  be  exe- 
cuted, though  the  conclusion  is  to  that  effect  For  instance,  where 
a  certain  kind  of  warrandice  is  concluded  for,  or  where  the  con-* 
elusion  b  for  the  execution  of  a  proper  dispodtibn  in  reference  to 
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a  niaote  of  aale,  the  Court  make  aUerations  on  the  deed  produced,  21  Nov.  1S37. 
and  ordain  the  party  to  sign  that  which  they  think  proper.  ^^V^^ 

The  Caurti  aecordihgly,  recalled  the  Lord  Ordbary's  interlocu-  p^^iom- 
tor,  and  remitted  to  the  Sheriff,  finding  no  expenses  due  to  either  nnce  Co. 

P^v*  Judgment* 

Lord  Ordinary,  CoeMmrn.  Act.  Sol.-Gm.  fRuihtrfiatt,J  J.  Andentm.         Alu 

Patim.      WolherqMxm  j-  Mack,  W.  S.  and  J.  Bum,  W.  &  Agents.      N,  Clerk. 

C.  R. 


FIRST  DIVISION. 
No.  XL  22rf  November  1887- 

LORD  GRAY  and  Others 

against 

Rev.  JOHN  K  TOUCH. 

Act  ot  Sbdcbunt,  hm  July  1809. — T^ivds, — Locality. — Case 
where  ike  Courts  in  respect  of  a  final  interlocutor  of  the  Lord  Ordi^ 
maryjfindinffy  that  under  the  above  Act  of  Sedervnt  one  interim  hea^ 
Utg  e^ier  another  was  incompeteni^  sustained  the  obfections  to  a  new 
interim  locaKitf;  but  suggested  an  alteration  in  the  above  Act  of 
aeaeruHt» 

The  hels  of  this  case  are  fully  stated  in  the  note  added  by  tho 
Lord  Ordinary  to  his  interlocutor  of  the  ll(^  July  1887. 
Note. — <  In  1815,  the  Rev.  Mr  Dunbar,  the  former  minister  of  Note. 

*  KinnouU,  obtained  an  augmentation  of  stipend.     In  June  1816  a 

*  scheme  of  locality  was  approved  of  as  an  interim  sc/iemej  and  since 
^  that  time  no  final  scheme  has  yet  been  approved  of.     Sundry  dif- 

*  ficolties  and  long  contested  litigations  have,  in  the  intervening 

*  period^  occurred  as  to  the  teinds  of  this  parish,  several  of  which 
^are  reeorded  in  the  printed  reports. 

f  Among  others,  Mr  Macdonald  of  St  Martinis  succeeded  in  ob^ 

*  taining  an  approbation  of  an  old  snb^valuation,  whereby  his  teitids 

*  were  reduced  greatly  below  the  amount  allocated  on  him  by  tht 

*  interim  scheme ;  and  it  was  found,  by  a  decree  in  foro,  that  h6 
c  was  entitled  to  surrender  according  to  that  valuation,  and  that  this 

*  must  be  the  mk  of  his  payment. 

*  Aboat  the  same  period  various  other  heritors,  who  had  obtained 
^  Talimtkms  or  approbations  pending  the  locality  below  the  amount 
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22  Not.  1837*  <  apportioned  to  them  in  the  interim  scheme,  also  intimated  stcr- 

^""^V^^    *  renders  to  the  minister. 
^oj^«y  *n       (  By  ijjgg^  proceedings,  and  particularly  by  the  judgment  pro- 
Touch.  <  nounced  in  Mr  Macdonald's  case,  the  interim  scheme  got  entirely 

^^^         <  deranged.     The  objector,  Lord  Gray,  and  various  other  heritois, 

<  (who  had  no  occasion  to  raise  any  intermediate  processes  of  ▼alaa- 

<  tion,)  seem  to  have  paid,  as  may  be  supposed,  the  whole  alloca- 

<  tions  put  on  themselves  by  the  interim  scheme ;  but  the  heriton, 

<  who  had  got  new  valuations  or  approbations,  refused  to  make  pay- 

<  ment,  in  terms  of  the  interim  scheme,  beyond  their  valuaiions, 

<  They  threatened  to  bring  suspensions,  and  consign  their  valued 

<  teind,  which  would  obviously  have  involved  the  minister  in  much 

*  expense.     Hence,  for  a  series  of  years,  the  interim  scheme  has 

*  ceased  to  be  available  to  the  successive  ministers  of  the  parish  of 

<  Kinnoull,  and  a  considerable  proportion  of  these  stipends  thus 

*  remains  unpaid. 

*  The  minister  who  was  in  life  at  the  date  of  the  former  aug- 

<  mentation,  (Mr  Dunbar,)  died  in  1830  :  he  was  succeeded  by  the 

*  present  minister,  (Mr  Touch,)  who  obtained  another  augmenta- 

<  tion  in  1835.     On  that  occasion,  the  minister  obtained  a  new  in- 

<  terim  scheme,  allocating  the  stipend,  as  now  fixed  and  augmented, 

<  according  to  the  state  of  the  teinds  of  the  various  heritors,  as  as- 

<  certained  by  the  latest  proceedings.     But  that  new  scheme  only 

<  applies  to  future  payments.     As  to  the  arrears  prior  to  1835,  the 
^  successive  ministers  have  not  yet  obtained  the  means  of  enforcing, 

<  and  this  has  g^ven  rise  to  the  debate  now  reported  to  the  Court 

<  With  the  view  of  getting  a  decree  for  arrears  against  the  heri* 

*  tors,  according  to  the  state  of  their  teinds,  as  now  atcertained^  the 
minister  moved  for  a  remit  to  the  clerk  to  prepare  a  state  ef 
the  jtRREJRSy  allocating  them  on  the  heritors  according  to  their 
present  liability,  seeing,  that  from  the  judgment  in  St  Martin's 
case,  (which  would  be  equally  applicable  to  other  heritors,)  the 
allocation  in  the  interim  scheme  of  1816  is  deranged,  and  cannot 
possibly  be  carried  into  effect.  Such  a  state  accordingly  has 
been  made  up :  it  is  believed  to  be  arithmetically  correct ;  but 
your  Lordships  see,  from  the  present  objections  and  answers^  on 
what  grounds  it  is  resisted. 

<  Upon  the  one  hand,  the  objectors.  Lord  Gray  and  Mr  Fer« 
gusson,  contended,  that  by  force  of  the  Act  of  Sederunt,  5th  July 
1809,  §  5,  the  interim  scheme  prepared  by  the  clerk  in  1816  must 
be  enforced  in  the  words  of  the  Act  of  Sederunt,  *  ay  and  wUil  a 

^*Jinal  scheme  of  locality  shall  be  settled,  and  the  minister  furnished 
i*  by  the  common  agent  with  an  extracted  decree  at  the  expense  of 
(« the  heritors,  for  which  he  is  entitled  to  take  credit  in  hu  account' 
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The  objectors  say  that  this  applies  to  all  the  heritors,  even  those  82  Not,  lSd7. 

who  got  valuations  or  approbation  below  the  allocation  in  the  in-    ^^v^' 

terim  scheme,  if  these  have  been  obtained  subsequeni  to  the  inierim  ouien  v!^  *" 

idiemej  as  well  as  to  others ;  and  that  the  appropriate,  and  only  Touch. 

competent  remedy  of  heritors  in  that  situation,  is  to  obtain  an     "^^ 

equalisation,  or  the  adjustment  of  accounts  between  each  other, 

aikl  decree  of  repetition,  which  is  the  course  usually  followed 

when  the  ^final  scheme  is  approved  of.     In  support  of  that  plea, 

the  objectors  refer  to  an  interlocutor  of  Lord  Moncreiff  in 

this  very  locality,  who,  when  asked  to  authorise  a  new  interim 

scheme  of  locality,  (dated  7th  June  1834,)  found,  by  interlocutor, 

dated  7th  June  1834,  that  it  was  incompetent  for  him,  in  conse«- 

qoence  of  the  express  terms  of  the  Act  of  Sederunt,  to  do  so. 

See  his  Lordship's  interlocutor  and  note,  quoted  in  the  objections, 

pwd,&c. 

*  On  the  other  hand,  the  mbister  answers,  that  if  he  had  charged 
any  heritor  to  pay  one  farthing  beyond  his  ieindf  even  in  virtue 
of  the  interim  scheme,  he  would  have  been  met  by  the  plea,  that 
the  dock  can  never  be  encroached  on ;  that  a  eurrender  of  the  whole 
teinds  is  in  every  case,  without  any  exception,  a  competent  an- 
swer to  a  charge  for  stipend,  while  the  express  judgment  of  the 
Court,  in  the  case  of  St  Martin's,  found  in  terminis  that  the  old 
▼alnation  of  his  lands  was  to  be  the  rtde  of  payment.  The  minister 
refers  to  various  well-known  cases,  such  as  those  of  Wester  Kil- 
Patrick,  Sir  William  Gumming  Gordon,  and  others,  in  which  the 
Court  has  found,  that  surrenderSf  when  they  exhaust  the  whole 
triads^  must  be  sustained. 

*  At  the  same  time,  the  minister  also  refers  to  the  case  of  Dun- 
feimline,  as  in  pari  casu  with  the  present,  in  which  the  Lord  Or- 
(Uoary  allowed  a  state  of  arrears  to  be  made  up,  as  the  basis  of 
a  specific  interim  decree  against  the  heritors,  when  an  inierim 
scheme  was  superseded  is  rendered  inapplicable  by  surrenders. 
The  report  of  the  clerk  in  the  case  of  Dunfermline  is  annexed  to 
the  answers,  and  deserves  the  attention  of  the  Court 

*  It  is  obvious,  from  the  announcement  of  these*  pleas,  that  this 
is  a  case  much  more  fitted  for  the  consideration  of  the  whole  Court 
tl)sn  of  any  .individual  Judge.  It  is  apparenUy  a  new  case,  though 
of  very  general  interest,  and  it  turns  on  the  construction  of  an 
Act  of  Sederunt,  which  it  is  the  peculiar  province  of  the  Court 
Itself  to  expound. 

*  If  the  wovds  of  the  Act  of  Sedenmt  rektive  to  interim  localities 
be  taken  per  se,  and  if  that  act  must  be  held  inflexibly  applicable 
to  att  cases,  the  argument  of  the  objectors  would  be  insuperable. 
At  the  same  time,  it  is  doubted  if  it  ever  was  the  meaning  of  the 
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22  Nov.  1837. 


Lord  Gray  and 
Others  v. 
Touch. 

Note. 


Court  to  give  the  Act  of  Sederunt  any  such  effect  The  whole 
course  of  later  decuions  goes  to  show,  that  the  heritors  can  never 
be  asked  to  advisee  stipend  beyond  their  teind  ;  and  it  is  thonj^t 
that  no  scheme,  whether  interim  or  final,  can  be  used  to  extort  an 
advance  from  any  heritor  out  of  his  stack* 

<  Indeed  the  heritor's  right  to  surrender  bis  teinds  in  all  xases  is 
a  privilege  specially  reserved  to  proprietors  in  Scotland,  by  a  late 
statute,  (48.  Geo.  III.  138,  sect.  14,)  without  any  specified  ex- 
ception, and  so  cannot  be  taken  away  or  restricted  by  any  Act  of 
Sederunt 

*  The  minister,  however,  was  at  all  tiroes  entitled,  each  yeatj  to 
get  his  stipend  out  of  the  teinds  for  his  sobsistence,  where  there 
were  teinds  to  give,  leaving  the  ultimate  balance  to  be  struck  be- 
tween the  teindholdeirs  when  a  final  scheme  was  adjusted  in  the 
locality.  At  common  law,  the  minister  could  demand  his  stipead* 
from  any  heritor  holding  teind  to  the  extent  of  these  teinds ;  and 
the  heritor  must  seek  his  relief  as  he  best  may  against  other  pos- 
sessors of  teind*  The  plan  of  an  interim  scheme  was  only  in- 
tended to  protect  heritors  from  unequal  advances  inter  se,  and  the 
Act  of  Sederunt  was  intended  to  regulate  these  in  the  most  fair 
and  expedient  manner  for  all  concerned,  so  &r  as  the  teinds  go, 
pending  the  process  of  locality.  But  this  act  was  not  intended  to 
affect  the  minister's  claim  for  his  stipend  each  year^  out  of  the 
teinds  for  his  subsistence. 

<  When  an  interim  scheme,  therefore,  becomes  dercaigedy  and  ab- 
solutely inapplicable  and  unworkable  from  surrenders,  reducdonx, 
or  other  judicial  proceedings,  there  must  be  some  remedy  for  such 
an  emergent  wrong.  It  is  the  business  of  the  Supreine  Court  to 
supply  the  remedy ;  and  whether  it  be  by  a  new  interim  scheme, 
or  by  giving  a  specific  interim  decree,  in  terms  of  a '.corrected 
STATE  of  arrears,  as  was  sanctioned  in  the  case  of  Danfermline, 
and  as  is  proposed  here,  the  remedy  in  either  case  will  be  suffi- 
cient The  case  of  Dunfermline  does  not  seem,  at  least  latterly, 
to  have  been  contested,  and  therefore  it  did  not  go  beyond  the* 
Lord  Ordinary.  But  when  issue  is  joined,  the  remedy  (at  least 
so  long  as  the  Act  of  Sederunt  stands  as  it  does,)  seems  to  lie  with 
die  Court,  and  not  with  any  single  Judge  acting  in  the  Outer- 
House. 

<  From  the  various  cases,  however,  which  are  likely  to  arise  simi- 
lar to  the  present,  the  Lord  Ordinary  would  humbly  •i^;geit|  that 
a  short  Act  of  Sederunt  should  be  passed  explanatory  or  eorrec- 
tory  of  the  Act  of  5th  July  1809,  relative  to  interim  schemes. 
This  should  be  dimply  to  declare,  that  it  should  be  competent  for 
heritors  to  move  that  any  interim  schemes,  now  or  in  future  ap- 
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'proved  of,  should  be  corrected,  when  the  first  interim  scheme  is  22 Nov.  1837. 

<  rendered  umpplicable  by  surrenders,  subsequently  and  duly  inti*    ^"^V^^ 

<  noted  to  the  minister.     Some  such  regulation  is  imperatively  ^J![^,f^^ 

*  called  for,  both  in  reference  to  the  interests  of  minister  and  heri*  Touch. 
^  ton.  The  minister  can,  in  few  cases,  afford  to  want  the  regular  ^J^ 
'  payment  each  year  of  his  stipend ;  and  heritors  are  deeply  in- 

<  terested,  in  having  their  annual  payments  adjusted  as  nearly  to 
'  aeenracy  each  year  as  possible ;  for  as  teinds  do  not  form  debita 
'  fondi,  dieir  respective  claims  for  over-payments,  if  allowed  to  run 

<  on  to  any  great  amount,  may,  from  the  altered  circumstances  of 

*  the  debtors,  be  often  entirely  defeated.' 

The  following  interlocutor  was  prefixed  to  this  note  : 

<  The  Lord  Ordinary  having  considered  the  objections  for  Lord  Lord  Ordi- 

*  Gray,  and  answers  for  the  minister  of  Kinnoull,  in  respect  that  ?^^'*  ^"^^* 
( the  question  at  issue  between  the  parties  is  of  general  impor- 

*  tance  in  localities,  as  affecting  the  operation  or  practicability  of 

*  eanying  into  effect  the  Act  of  Sederunt,  5th  July  1809,  relative 
'  to  interim  schemes  of  locality,  makes  avisandum  with  the  cause 

*  to  the  whole  Court,  and  appoints  the  objections  and  answers  to 
^  be  printed,  in  order  that  the  case  may  be  reported.' 

The  Courty  on  advising  the  cause,  felt  great  difiiculty  as  to  the  Opinion  of 
general  question,  but  found  that  it  was  unnecessary  to  enter  upon  ^^^^ 
b,  as  the  judgment  of  Lord  Moocreiff,  7th  June  1834,  was  final ; 
stating,  that  the  suggestion  of  the  Lord  Ordinary,  in  regard  to  an 
act  explanatory  of  the  Act  of  Sederunt,  should  be  attended  tou 

Their  Lordships,  accordingly,  in  respect  of  the  final  interlocutor  judgment, 
of  Lord  Moncreiff,  sustained  the  objections. 

Lord  Ordiomry,  Cuninghxmt,      Act.  SoL^Gan.  (Rutherfurd,) DvndoM.       Alt.  Grant, 
Teind  Oerk. 
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GEORGE  DEMPSTER  and  Comfamt 

egain$t 

THOMAS  DRYBOROUGH  and  Others. 

9 

Process. — Summoks. — In  this  case,  an  action  nmde  for  disburse- 
ments oo  aoeoufit  of  a  ship  in  a  foreign  port,  in  which  the  defender 
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28  Nov.  1837.  was  deugned  as  *  owner  or  part  owner  *  of  the  vessel,  was  du- 

^^^V*^    missed^  on  the  ground,  that  althongh  the  use  of  the  vessel  had  been 

Co.  o^Dry^    assigned  to  the  defender,  and  it  was  employed  for  his  behoof,  and 

borough  and    under  his  Command  when  the  disbursements  were  made,  yet  he  was 

not  truly  owner,  or  part  owner,  according  to  the  legal  meaning  sf 

these  terms. 

Lord  OrdinarjTi  Coekbunu  Act,  M^NnU,  Naaoea,        Alt  Dean  of  Foe,  (Hope,) 

Q.  Graham  BeO,  Dunlop.  Jf.  jr  W.  SnuBie,  W.  S.  J,  Bev€ndge,  S.  S.  & 

and  J.  O.  Barr,  &  S.  C.  Agents.        N,  Ckrk. 

C.R. 
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39^  Novmber  1837. 


Narrative. 


MARGARET  CUBBISON 

offairui 

WILLIAM  HYSLOP. 

PRESCRiPnoN,  (  Neoatiye.) — Process. — Fotmd  thai  the,  defender 
in  an  action  of  reduction  of  a  decree  of  eale^  on  which  hie  titk  to 
certain  lands  was  founded^  woe  entitkd  to  plead  the  negative  pmeriih 
tion  to  the  effect  of  cutting  off  any  chaUenge  of  that  decree  on  the  ground 
of  irregularities  in  the  mode  of  obtaining  it  which  did  not  appear  ex 
facie  of  the  decree^  in  a  queOian  with  the  pursuer^  a  party  to  thede^ 
cree  of  sale,  who  connected  herself  by  service  with  an  ancester  vafi^in- 
the  lands.  The  Conrtf  however,  were  likewise  of  opinion^  that  tkeg 
could  take  into  connderation  a  deed  which  had  notbeen  produced  tW 
after  the  record  was  closed,  and  that  by  that  deed  a  separate  defence 
was  clearly  established,  on  whidi  alone  the  case  could  be  decided. 

In  1765,  John  Cubbison  senior  disponed  his  estate  of  Banks  t9 
his  second  son,  John  Cubbison  junior,  who  was  infeft  in  that  year. 

From  a  deed  which  was  discovered  and  produced  after  tlie  re- 
cord in  the  case  had  been  closed,  it  appeared  that,  on  the.lSUi 
January  1769,  David  Cubbison,  the  eldest  son, — his  father  having 
died  in  May  1766, — paid  the  debts  for  which  the  estate  was  held  in 
security,  and  obtained  a  re-conveyance  from  his  brother  John*  fie 
then,  on  the  14th,  granted  an  heritable  bond  over  the  property  to 
William  Aird;  and,  on  the  22d,  died  uninfeft,  leaving  three  «diildreD| 
William,  Mary  and  Margaret. 

Against  William  Cubbison,  who  was  a  minor,  and  his  tutors  and 
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iontony  Aird,  who,  after  coMtitodog  his  debt,  and  charging  him  to  S9  Nov.  1B37. 
eater  heir  to  John  Cubbison  senior,  his  grandfather,  and  David,     ^^^^v*^ 
Ik  bther,  obtained,  in  1774,  decree  of  adjudication,  all  in  absence.  Hfsiop!°  ^' 
He  dieo,  after  entering  into  possession  of  the  lands,  on  a  decree  of     — ;- 
SHuUs  and  doHes,  raised  an  action  of  ranking  and  sale,  and  obtained    '^'^'*^**' 
deoree  of  certification  against  William  Cnbbison,  still  a  minor, 
vhibt  he  was  abroad,  of  which  a  reduction-^improbation  was  raised 
It  Us  instanoe,  a  tutor  ad  litem  appointed,  and  the  rankii^  and 
sile  sisted  till  the  issue  of  the  reduction.     On  William's  death  a 
tramfeieoce  was  raised  against  his  sisters,  and  decree  went  in  ab- 
sence.    But  afterwards  a  representation  was  given  in,  which, 
tbottgh  in  William's  name,  the  sisters  admitted  was  their  pleading. 
The  reduction  was  dismissed,  in  respect  the  pursuer  had  no  title  to 
lae,  he  haying  rested  his  right  on  a  general  service  to  his  grand- 
bther,  who,  it  was  pleaded,  had  been  divested  in  his  lifetime. 

lo  1787,  Aird  obtained  decree  of  sale ;  and  a  scheme  of  division 
of  the  price  was  made  up,  to  which  objections  were  put  in  by  Mary 
and  Margaret  Cubbison,  and  thereafter  Aird  was  decerned  to  pay 
the  bskince  to  them.  Aird  then  disponed  and  assigned  the  lands, 
decree  of  sale,  &c  to  the  defender,  who,  in  1791,  obtained  a  char- 
ter of  sale,  on  which  he  was  infeft  in  1803. 

After  the  death  of  John  Cubbison  junior  in  1817,  Margaret  Cub- 
hwHi,  her  sister  being  dead,  having  ezpede  a  general  service  as  heir 
to  him,  nused,  in  1838,  the  present  action  of  reduction-improbation 
of  Aird*s  adjudication  and  decree  of  sale,  the  conveyance  to  the  de- 
fender, and  his  subsequent  feudal  title. 

Defences  were  lodged,  and  a  record  made  up  and  closed,  after 
whiflh  the  Lord  Ordinary  sustained  an  objection  to  the  pursuer's 
title;  but  the  Court  recalled  this  interlocutor,  in  respect  the  objec- 
tion was  not  competently  on  record. 

At  this  stage  of  the  case  the  Court  granted  a  warrant  to  trans- 
mit from  the  Register-house  to  the  process  the  conveyance  of  1769, 
which  had  not  been  till  then  discovered. 

After  various  procedure,  in.  the  course  of  which  a  judgment  of 
the  Lord  Ordinary  was  recalled,  and  a  remit  was  made  to  him  to 
tJkt  the  deed  into  consideration,  as  it  was  objected  he  had  not  done 
so^  (dioogh  he  held  it,  if  admissible,  conclusive  of  the  case,)  and  to 
take  proof  as  to  its  delivery. 

His  Lordship,  in  terms  of  his  previous  judgment  recalled,  pro* 
BooQced  an  interlocutor,  assoilzieing  the  defender,  with  expenses. 

The  pursuer  reclaimed* 

At  advising, 

Dem  o/Faeuliyi  (Hape^)  for  the  pursuer,  pfear/cif — That  various 
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Cuhbimmv. 
Hyslop. 

Punuer'f 
Pleas. 


Defender*! 

PlCM. 


Opinion  of 
CourL 


inr^gnlaritiea  bad  taken  place  ia  Uie  procedure  whieh  tenmmied  k 
the  decree  of  sale ;  that  William  Cubbiflon  bad  beeo  charged  to 
enter  to  parties  diveeted ;  tbat  all  the  stepi  bad  been  takeo  io  ab- 
aence,  and  againat  a  minor,  and  that  the  decree  could  not  be  pio- 
tected  from  redaction  on  theae  grouada  by  the  negative  preaerifMaoOi 
aa  the  party  had  no  title  to  plead  it ;  and  that  thia  prescription  cauld 
not  eztinguiah  the  right  of  the  purauer^  which  waa  baaed  on  tn 
infeftment ;  tbat  jt  waa  too  late  to  object  that  ahe  waa  diveated,  is 
that  waa  an  objection  t^  title ;  tbat  the  diapoaition  1 769  could  not 
be  looked  at :  and.  that  thia  waa  a  mere  competition  of  title%  in 
which  the  negatire  pies^^ription  could  have  no  effect 

SolicUar-Generalf  (Butherfiirdt)  for  the  defender)  pieadkd—Tht^ 
there  waa  now  concluaive  evidence  in  proceaa  that  John  Cubbi^oa's 
right  waa  a  right  in  aecurity  only,  and  that  a  diachaige  waa  gnwt^ 
him  on  the  debt  being  paid  up.    B|it  io  addition  to  tbia^  the  disposi- 
tion by  which  he  reconveyed  the  property  in  1769  had  been  diaoa- 
vered,  and  waa  now  before  their  Lordahipa ;  therefore  there  was  no- 
thing which  could  be  takjan  out  of  the  hsareditas  jacena  of  John  by  the 
service  to  him ;  and  although  this  might  be  no  good  obj^tioa  te  the 
defender'a  title,  on  the  aaaumpdon  that  it  had  not  been  timeooilf 
atated  aa  it  waa  not  made  part  of  the  record,  yet  it  mnat  be  coa- 
clnaive  apon  the  merits.     But  the  maip  defence  in  thia  case  is  tbat 
fonnded  on  the  negative  prescription;  for  admitting  the  ^indple,  .that 
this  prescription  cannot  directly  extinguish  an  heritable  infeftmeat, 
yet  it  is  equally  clear  that  it  may  be  pleaded  to  eztingiiiah  aD  real 
BCtioqa  as  well  as  obligations;  Paul  v.  Reid,  8th  Feb.  1814»  F.C; 
Earl  of  Dundonald  v.  Boyea'  Trustees,  12th  May  1836,  F.  C;  sad 
the  poaition,  that  it  can  only  be  pleaded  by  a  party  poasoaaing  the 
right  to  plead  the  poaitive  prescription,  waa  in  those  cases  decbr^ 
to  be  ill  founded.    In  the  present  caae  the  reduction  of  many  writs 
waa  called  for;  but  the  defeuder'a  infeftment  could  not  be.  voided 
ao  long  aa  the  decreet  of  salC}  for  which  reduction  waa  alao  called, 
atood  unreduced ;  but  that  decreet  waa  ex  facie  regular  in  all  re- 
spects, and  the  other  pleas  of  minority,  &c.  were  excluded  by  the 
negative  prescriptbn. 

But  even  if  that  prescription  Aid  not  apply,  the  pnraoer  WM 
barredy  personali  exceptione,  by  her  appearance  in  the  process  of 
ranking  and  sale,  from  now  challenging  it^ 

Lord  Mackenzie  *• — I  think  that  the  plea  of  4h^  n^^tive  pre- 
scription is  effectual  to  the  defender  in  this  case.  This  is  an  action 
of  reduction  of  the  decree  of  sale  libelled.     Now,  I  thiak  that  tbe 


*  Revised  by  bis  Lordship. 
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a^alnre  pretcripdon  applies  ill  favour  of  the  party  holding  right  2^  n«t.  1837. 

noder  it,  agifost  ail  the  world  attempting  to  foond  their  claim  up*    ^^"^V^^ 

OD  the  redqction  of  it  as  improperly  obtained.     It  i9  true  that  the  h^^^^"  ^* 

Beta  of  Faculty  pot  bit  case  thus ;  that  admitting  the  decree  of  sale     — -* 

tsstsnd  good,  bis  cKent  was  entitled  to  compete  upon  a  right  which,  q^utu  "*  ^^ 

ht  aaidi  was  superior  to  that  conveyed  by  the  decree,  which  con- 

Teyaace  be  bad  bo  eocasion  to  challenge.     If  the  case  were-of  that 

doeripdon,  tbeo  it  would  be  different  from  that  of  Paul  v.  Reid, 

sad  the  negative  prescription,  in  my  opinion,  would  not  apply.    In 

the  esse  of  Paul «»  B^  the  negative  prescription  was  pleaded 

qiainsi  a  reductimi  of  a  decree  of  expiry  of  the  legal.     The  pur* 

laer  was  the  representative  of  the  party  against  whom  the  adjudi- 

cslisa  bad  beeft  brooghl,  and  the  decree  of  expiry  taken ;  and  he 

was  met  by  the  plea  of  negative  prescription,  because  he  bad  no 

caase  except  by  t edootion  of  that  decree.    If  this  case  were  a  mere 

csaipedtioD  raised  by  a  party,  no  representative  of  the  party  against 

vhom  the  sale  was  carried  tbrough|  and  not  needing  or  asking  re- 

daolion  d  the  sale,  then  the  case  would  be  different  from  that  of 

Bull  i  but  Aat  is  not  the  situation  of  the  present  case,  in  which  the 

paiauer  doea  insist  on  reduction  of  the  decree  of  sale,  and  founds 

her  eUm  on  that  redaction,  to  which  I  think  the  negative  prescrip- 

tioa  is  a  bar.     I  think,  however,  that  without  applying  the  effect  of 

the  negative  prescription  to  this  case,  there  are  other  grounds  on 

vUeh  the  claim  of  the  pursuer  must  be  repelled.     In  the  first  place, 

froai  the  prooeedings,  it  is  clear  that  John  Cubbiseo  junior  had 

ealy  a  right  in  security  cyf  debt,  and  that  after  the  debt  was  paid 

ap  the  seeority  fell.     In  the  next  place,  there  was  a  redispoaition 

by  John  Cubbison  junior,  which,  if  necessary,  was  effectual,  which 

gave  David  a  jus  crediti  independent  of  infeftment,  which  was  suf- 

icient  to  a«|^rt  the  decree  of  sale  as  a  conveyance  giving  a  right 

to  the-  estate  valid  against  the  disponer,  or  any  person  claiming 

through  him,  which  the  pursuer  does.     I  further  think  that  the 

pursuer  was  a  party  in  the  sale,  or  at  any  rate  in  the  reduction  of 

k  by  William,  and  therefore  is  barred  from  questioning  the  right 

aoder  that  decree,  on  the  grounds  now  founded  on. 

Lord  Corekause  *• — I  concur  with  Lord  Mackenzie's  opinion.  We 
have  had  a  great  deal  of  ingenious  argument  on  both  sides,  but 
into  much  of  it  I  do  not  think  it  necessary  to  enter.  The  point 
appeals  to  aae  exceedingly  plain. 

There  is  no  proposition  better  established,  than  that  the  negative 
prsseriptieii  cannot  be  pleaded  directly  against  a  right  oi  heritable 
property. 


*  Revised  by  his  Lordship. 
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29  Nov.  \&if  If  it  was  otherwise,  possession  idone,  without  infeftmeBt,  wobM 
complete  the  right)  contrary  to  the  statute  1617,  which  requires  a 
title  as  well  as  possession, 

I  may  possess  a  hundred  years;  but,  if  not  infeft,  any  competitor 
who  has  neglected  his  right  for  that  time  may  oompetenUy  esta- 
blish it,  if  his  right  is  better  than  mine.     This  is  settled  law,  ae- 
cording  to  every  authority,  and  a  numerous  train  of  decidoas. 
What  is  the  result  ?  Not  that  the  person  who  brings  the  challenge 
shall  succeed  because  the  negative  prescription  cannot  be  objected; 
but  thalt  both  parties  must  produce  their  respective  progreasei, 
and  compete  upon  them.     They  must  trace  back  their  respecdve 
rights  to  their  common  author,  or  to  the  Crown ;  and  he  who  has 
the  best  progress  most  be  preferred.     It  is  said,  What  is  the  use 
of  the  negative  prescription,  in  a  question  regarding  heritable  pro- 
perty, if  it  can  he  only  pleaded  when  you  have  the  positive  ?  Does 
the  law  allow  it  only  when  it  can  be  of  service  ?  There  is  a  great 
mistake  here.     The  negative  prescription  is  of  use,  not  in  beiog 
objected  directly  against  an  heritable  right  of  ownerships  bulls 
trying  the  validity  of  the  competing  progresses,  and  in  getting  rid 
of  various  objections  which  might  otherwise  have. been  oociqieteDt. 
For  example,  A.  disposes  to  B.,  B*  to  C,  and  so  oa%     One  of  these 
dispositions  is  objected  to  on  the  ground  of  forgery,  or  because  it 
was  impetrated  by  force  or  fraud.     Now,  all  these  objectioas  are 
cut  off  by  the  negative  prescription.     For  although  ^zceptioDB 
founded  on  ex  facie  nullities,  for  example,  that  the  deed  is  not  sub* 
scribed,  or  that  it  is  tested  by  only  one  witness  and  the  like,  are 
not  barred,  yet  all  objections  not  appearing  ex  facie  on  the  deed 
are  effectually  cot  off  by  the  negative  prescription. 

That  distinction  was  admitted  in  the  cases,  Paul  v.  Reid,  and 
Boyes'  Trustees.  It  was  conceded  on  both  sides,  that  although 
you  cannot  plead  the  negative  prescription  directly  against  a  right 
of  ownership,  yet  it  may  be  pleaded  against  an  action  necessary  to 
reduce  a  right  ex  facie  valid. 

In  this  case  I  think  the  pursuer  is  not  barred  by  the  native 
prescription  from  challenging  the  defender's  right,  aftbough  she 
has  not  brought  her  challenge  for  forty  years.  But  the  result  is, 
that  the  merits  of  eoch,  as  in  competition,  must  be  tried* 

On  looking  to  the  defender's  progress,  it  will  be  found  that  his 
author,  having  charged  William  Cubbison  to  enter  heir  to  JcbUf 
'his  grandfather,  and  to  David,  his  father,  led  an  adjudication  against 
him,  which  was  followed  by  a  decree  of  ranking  and  sale,  whic)^ 
came  by  assignation  into  the  person  of  the  defender,  Hyslop. 

Then,  what  is  the  pursuer's  progress  ?  It  is  a  general  service,  as 
heir  to  her  uncle  John,  as  the  person  last  infeft  in  the  lands*  Nov, 
it  comes  to  be  a  question,  which  of  these  is  the  best  progress  ?  I 
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think  thiit  there  is  conclusive  evtdcnee  in  process,  by  the  dispori-  29  Nov.  1837. 
tion  1760,  that  John^s  right  was  a  right  in  security  only.     There     ^ws^^»^ 
is  also  evidence  that  the  debt  was  paid,  for  John  granted  a  discharge  Hysiop!"  ^ 
by  a  writHig  9nder  his  hand,  which  would  of  itself  have  extinguished     -^-^ 
his  iofefbuent)  and  in  addition  to  this  he  executed  a  reconveyance  ^JUru" °^ 
bjthe  disposition  1769.     Therefore  there  was  nothing  which  could 
be  biken  out  of  John's  fasereditas  jacens  by  the  service  to  him. 

What  are  the  objections  stated  by  the  pursuer  ?  She  says  that 
the  disposition  1760  cannot  be  liaken  into  view,  as  it  was  not  pro- 
daced  till  after  the  record  was  closed.  The  Lord  Ordinary  gives 
weight  to  thia  objection ;  but  i  do  not  think  it  well  founded.  For 
though  it  may  be  incompetent  for  the  parties  to  make  farther  pro^ 
daction  of  deeds  after  the  record  is  closed,  the  Court  itself  often 
orders  a  deed  to  be  produced  ad  rnnandam  veritatem,  and  accord- 
ingly that  was  done  here.  The  same  thing  was(  done^  and  is  com- 
oon  in  practice,  in  the  cases  of  Hamilton,  Nov.  15.  18*28,  fS.  §*.  D* 
vii.  21);  Thomson,  Feb.  21.  1828,  fS.  §•  D.  vi.  57l.>  I  there- 
fore thinlc  this  deed  of  1769  is  now  competently  in  process.  It  is 
evident  that  John's  right  was  discharged,  and  that  a  service  to  him 
could  carry  nothing.  I  agree  with  the  Lord  Ordinary,  therefore, 
that  this  of  itself  puts  an  end  to  the  question. 

But,  in  fhe  second  place,  independently  of  this  deed,  and  assu- 
ming that  it  cannot  be  competently  founded  upon,  there  was  a  de- 
cree of  sale  at  Aird's  instance,  (March  8.  1787,)  on  which  his 
titles  were  completed ;  and  to  that  action  the  pursuer  was  a  party, 
for  she  chidlenged  the  decree  of  certification,  and  her  challenge  was 
ifismissed 

How  do  the  facts  stand  as  to  that  proceeding  ?  It  is  olijected, 
Is^  That  William  was  in  minority  and  abroad,  and  it  was  a  decree 
IB  absence.  But  none  of  these  objections  can  be  stated  in  so  far 
as  Wiiliam  is  concerned,  as  they  are  all  cut  off  by  the  negative 
prescription ;  and  the  decree  is  good,  notwithstanding  the  minority 
and  absence  of  William.  This  is  one  of  the  instances  I  have 
alluded  to,  in  whidi  the  negative  prescription  is  of  use  in  trying 
the  validity  of  an  heritable  right 

It  h  next  said  that  William  died  before  the  action  was  called ; 
hut  it  18  proved  that  the  action  was  executed  before  his  death,  and 
dttly  transferred  against  his  representatives  and  it  has  been  decided, 
that,  after  execution,  an  action,  though  not  called,  may  be  trans- 
ferred against  a  representative.  It  was  lately  decided  so  in  the 
ease  of  Macandrew,  (Macintosh  t?.  Macandrew,  May  26.  1829,) 
which  I  reported  to  this  Division.  Now,  here  the  action  was  trans- 
ferred against  Margaret  Cubbison  and  her  sister,  now  dead. 
The  transference  was  in  absence.     A  representation  was  pre- 
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29  i^oT.  1837.  sented,  and  refased  at  inootnpetent  This  represetitatiMi,  which 
fnost  unaccountably  was  lodged  in  die  name  of  William  after  his 
death,  and  the  transference  against  his  sisters,  was  held  to  be  a 
pleading  for  them,  and  indeed  they  admitted  expressly  that  it  wu 
so.  None  of  these  proceedings  can  now  be  challet^^  as  the 
negative  prescription  applies  to  them  alL 

I  am  of  opinion,  therefore,  that  rithoogh  the  disposititfD  1769 
were  to  be  laid  out  of  view,  yet  as  Margaret  Cubbfson  was  a  party 
to  the  decree  of  sale,  which  is  now  nndiaUengeable,  the  defender 
must  be  assoilzied  from  this  rediidioB. 

Lord  Prerident^-^l  conear  in  the  opioioBS  whioh  have  been  de* 
Kvered* 

Lard  Ginies. — I  concur  in  them  also. 

The  Court  accordingly  adhered  to  the  int«rlecQtor  of  the  Lerd 
Ordinary,  assoilzieing  the  defender,  with  expenses. 

IxMrd  Ordinary,  Cocklmm.         Act.  Dean  qfPae,  (Hope,)  Milne.         Alt.  SoL-Gm, 
(Ruiherfiard.)       R,  Mackay^  W.  S.  and  A.  Smiih,  W.  S.  Agents.       2>.  Oert. 

C.  R. 


Judgment. 


SECOND  DIVISION. 


No.  XIV. 


29I&  N&vmber  1837. 


ADAM  MONTEITH  and  Others 

offaimt 

ROBERT  M<GAVIN  and  Others. 


Burgh  Royal. — (Election  of  Councillor.) — Stat.  2.  and  8. 
Will.  IV.  c.  65.— (Parliamentary  Representation  Act.) 
—  Stat.  8.  and  4.  Will.  IV.  c.  76,  and  c.  77.-— (Municipal 
Representation  Acts.) — Process. — Summary  Appiication. 
— A  party  who  had  been  enrolled  as  a  parliamentary  and  inttntiet/Mil 
elector  in  a  royal  hurgh^  applied^  in  18379  in  consequent  efa  dkange 
in  his  qualification^  to  he  registered  of  new  as  a  parUamentary  efa^• 
tor*  His  claim  was  admitted  by  the  Sheriffs  and  his  name  inserted 
in  the  parliamentary  register  before  the  I5th  September  1837  ;  M 
his  claim  was  afterwards  rejected  by  the  court  of  review  on  Ae  AA 
October  1837.  The  town-clerks  had  in  the  meantime  transferred 
the  party's  name  from  the  parliamentary  register^  mads  up  at  ISA 

'  September^  to  the  list  of  persons  entitled  to  vote  in  the  eketien  ofAi 
town-council^  made  up  and  completed  by  the  townrclerh  on  or  h^brt 
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Ae  16A  Siptember  1887.    Ai  the  election  m  thejirst  Tuesday  of  29Novi  1837. 
November  Jblbwinff,  (1th  Nowmber,)  the  party  was  elected  by  a    ^*'^y^^ 
majority  a  eouneUlorJbr  one  of  (he  wards  of  said  royal  burgh  ;  and  q'^^^ 
an  the  8A  Aw  eledion  was  dedared  by  the  chief  magistrate  :^^Pro^  M'GaviD  and 
vmts  to  hu  ateeptance  and  induction  into  office  on  the  ninih^  intima-  ^^'** 
tion  was  given  of  a  bill  of  su^iMmon  and  inierdi^,  and  interlocutor 
AereMf  ai  the  inetamGe  rf  certain  ^  duly  qualified  voters  in  tlie  par^ 
<  Kameniary  and  municipal  ejections,*  induding  the  unsuccessful  can^ 
Odatefor  the  di^ntted  couneillorship : — Found,  (1.)  Thai  the  sum* 
mary  appUeoHon  by  bill  of  suspension  and  interdiet  was  competent ; 
but,  (2.)  The  biB  ofeuspeneUm  and  interdict  against  ^  party* s  act" 
ing  as  oouneiUor  refused. 

TfiE  itatate  2^  and^  WilL  IV.  c.  65)  introduced  a  new  qualifica-  Narrative. 
tion  for  eiectois  of  members  of  Parliament  in  Gounties  and  in 
borghs,  and  ettablished  an  annual  registration,  to  be  conducted,  in 
the  manner  therein  pointed  oat,  by  the  SheriflFs  of  the  respective 
eoanties.  By  section  22,  each  Sheriff  is  to  hold  an  annual  court  of 
registration,  both  for  county  and  city  voters,  in  which  he  is  to  de- 
cide all  claims  or  objections  on  or  before  the  15th  day  of  Septem- 
ber in  each  year ;  so  that  on  or  before  that  date  his  register  for  the 
year  must  be  completed,  and  *  after  the  said  Idth  day  of  September 

*  no  change  shall  be  made  by  any  Sheriff  on  his  registers  for  that 
^  year,  except  only  in  consequence  of  the  judgments  of  one  or 

*  other  of  the  eoarts  of  review  herein  after  provided.'  By  the  28d 
section  it  is  enacted,  <  That  the  Sheriff's  judgments,  granting  ot 
^  refusing  regtstratton^  shall,  so  long  as  they  remain  unaltered,  be 

*  oonclnsive  of  the  rights  of  parties  claiming  or  objecting  as  above ; 

*  hat  that  it  shall  be  competent  to  any  party  centering  himself 
^  aggrieved  by  any  such  judgment  to  appeal,  and  apply  for  an  alte* 

*  mtitB  thereof,'  in  flianner  therein  mentbned. 

By  section  25.  it  is  provided,  that  appeals  from  the  Sheriff's 
jodgmenti  on  any^aniiaal  registration  shall  be  to  the  Sheriflb  liable 
IB  attendance  at  the  Circuit  Courts  of  Justiciary  to  which  the  dif- 
ferent districts  nuy  belong;  and  it  is  enacted,  <  That  the  judg- 

*  flMHts  of  the  said  courts  of  review  shall  in  all  cases  be  final  and 

*  oenelttsive,  and  liable  to  ho  process  of  review,  and  shall,  whenever 

*  they  revise  or  vary  the  judgments  of  the  Sheriff  appealed  from, 

*  be  wammts  to  him  to  alter  or  correct  his  registers  in-  eonformity 
^thereto;  and  be  shall,  on  such  judgments  being  made  known  to 

*  Ima  by  the  parties,  alter  and  correct  such  registers  accordingly ;' 
and  the  caees  Uius  brought  under  appeal  shall  be  finally  decided  on 
er  beliMretbe  20th  of  October  in  each  year. 

The  statute  d.  and  4.  Will.  IV.  c.  76  and  77,  introduced  an  al- 
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29  Not.  183T.  teratioR  in  the  lawv  for  the  election  of  the  magietrates  aid  «oiia- 

^"^y^^    cillors  in  borght.     Cap.  76*  regarda  royal  burgha^  aa-  wcU  chaae 

othen n. *°    which  atiU  continue  parliamentary  borgha,  and  fetnv  memhersto 

M'GaviD  and   Parliament,  as  those  which  have  been  thrown  into  the  eonnties,  aid 

are  entitled  only  to  a  yoice  in  the  pwljamentary  fesnebise,  in  mfu 

as  the  inhabitants  are  possessed  of  qualifications  aa  ooanfy  valen. 

Cap.  77«  regulates  a  third  set  of  buvghs,  which  are  not  royal  boi)^ 

and  which  had  formerly  neither  a  parliamentary  firandiise  nor  a 

moBtcipal  corporation,  bat  hanre  now  both* 

By  the  first  section  of  the  &  and  4.  Will.  IV.  e  7«»  it  b  pfo- 
vided,  *  Hiat  from  and  after  the  period  when  thn  act  shall  come 
into  operation,  the  right  of  eleetii^  the  Unm^eomml  in  all  sack 
burghs  respectirely^  (except  in  those  contained  in  sefaedole  F.  to 
this  act  annexed,)  shdi  be  in  and  belong  to  all  audi  pemons,  and 
toxttch  only,  (except  as  herein  after* excepted,)  as  are  orafaaHbe 
qualified  as  owners  or  oecopiers  of  preasisea  witUn  the  royalty, 
whether  original  or  extended,  of  any  suck  burgh,  to  vote  in  the 
election  of  a  member  of  Parliament  for  such  burgh,  by  virtue  of 
an  act  passed  in  the  second  and  third  year  of  the  reign  of  his  Ma- 
jesty King  WilUam  IV.,  intituled^  an  act  to  sonend  the  vepresen- 
tatioD  of  die  people  in  Scotland,  and  as  are  duiy  regisl»ed  aa  snoh 
voters  in  liie  registers,  by  the  said  recited  act  appointed  to  be 
kept,  and  also  in  all  such  persons  who  are  possessed  of  Ike  qo^- 
fications  described  in  the  said  recited  act,  in  respect  of  the  pro- 
perty or  occupancy  of  any  house  or  other  subject  therein  descri- 
bed, of  the  vaiiie  thereby  required,  within  the  royalty  of  asiy  royal 
burgh  not  now  entitled  to  send  members  to  Pariianient.    Provided 
always  diat  all  such  electors  who  may  be  qualified,  aSvhorein.befiwe 
provided,  shall  have  resided  for  six  calendar  months  next  pronrisos 
to  the  last  day  of  June  in  this  and  all  future  yean  within  the 
royalty  of  such  burgh,  or  within  seven  slatnte  miles  of  aoai€  part 
thereof;  provided  also  that  no  person  shall  beentitUd-tovotewko 
has  been  in  the  receipt  of  parochial  rdie^  or  who  kos' been  a  pen^ 
sioner  of  any  corporation  within  twelve  months  of  any  sttc^sumiisl 
election,  or  for  any  burgh  of  whidi  he  may  have  been  town^-deifc 
at  the  time  of  such  election,  or  at  making  np  the. list  or  wMfi 
electors  with  a  view  to  snch  elections.' 

By  section  4.  it  is  enacted,  <  That  the  req>eetive  iomn^deiki 
of  each  royal  burgh  shall,  on  or  before  the  twmrtieih  day  of 
October  in  the  present,  and  on  or  before  the  sixteenth  day  of  Sep- 
tember in  all  future  years,  make  up  and  complete  a  list  or  roll  of 
persons  entitled  to  vote  in  the  election  of  the  coesraon  conncii  of 
such  burgh,  in  manner  following,  via.  the  town^derk  of  each 
burgh,  which,  in  virtue  of  the  said  recited  act,  sendS)*  either  se- 
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*  venlljr  wio  cotnbiiiation  with  any  odi«r  burgh  or  burghs,  a  mem*  ^  Not.  1837; 

*  bcr  or  mwnberi  to  Parliament,  fihoU  make  up  and  xaranpiete  such  ^^^yT^. 

<  M,  by  Imisfiemag  from  ihe  parliamentary  register  for  such  bnrgh  o^en  v. 
<leBUGhJMt«rjt)ll  the  iianKS  of  ail  the  Yoters  eontaiBed  in  such  M*OaTiiiand 

<  icgiiCer  eotilied  t^  vote  in  the  election  of  a  member  of  P&vUament,      "*' 

* »  ice  s»  registered  in  respect  ^  prapnrtiea  sitoated  within  the  Narrmtivs. 

*  loyalty,  whether  origioal  or  extended,  of  sndi  botgh,  without  re* 

*  ()Qiring  any  oham,  m  admitting  any  objection  agmnst  the  persons 
'  80  registered ;  and  the  respecthre  town^derks  of  such  of  the  royal 

<  Inigbs  as  da  nal  now  seikd,  «r  oootrifaute  to  send  a  member  to 
' 'iS»lianient,:i8haU,  in  like-manner,  make  op  a  eom]rfete  list  or  roll 

*  of  all  the  peiaons  qualified  tn  manner  afbresaid,  who  shall  have 

*  been  adoafilad  as  dkctors  by  ihe  chief  or  senior  magistrates  of 

<  sich  buigba  tespectivdy,  in  manner  herein  before  directed.' 

Seetiaaa  7,  8^.andl&  provide  that  certain  burgfas,  (of  which 
Ghegew  is  onev)  shi^  make  their  elections  by  wards ;  and  section 
8i  aho  provides^  that  sd  tiie  first  Toesday  of  November  in  each 
yesi,.«the.elecitosaqaaUfied  aaid  entered  in  the  list  or  roll  made 

*  ap  Si  aforesaid,  shaO  choose  from  among  such' of  their  own  num- 

*  her,  aa  eitliier  reside  within  the  .boundaries  assigned  to  such  bvrgh 

^  by  the  said  reetft^  act,  or  as  may  can^  on  business  or  reside  * 

*  within  the  rcjndty  thereof,  such  a  nomber  of  coancillors  as,  by  the 

*  set  or  usage  of  aaeh  burgh  aespeotively,  at  present  oonstitntes  the 
^comaion  council  of  such  burgh.' 

Section- 87.  dedares,  <  that  no  irregularity  or  nultity  in  the 

*  ekcdan  of  aoay  oouncnlbr  or  magistrate  shall  in  any  ease,  after  the 

<  pBwng  of  tfaiff  aet^  annul  or  affect  the  election  of  other  couneillors 
^srmagiBCistee  not  liable  to  the  same  grounds  of  objection,  but 

*  thoaefartioular  elections  only  in  which  such  hrvq^ularity  or  nullity 
^  shatt  have  ooenrred.' 

As  to  the  niyal  burgha  whidi  have  no  parliamentary  register,  by 
cbap.  76,  aediDna  th  aud  8,  thb  want  ia  appointed  to  be  supplied 
kf  the  magialsatas,  with  the  help  of  m  aaseasor,  who  are  to<  make 
ap  a  mmucipal  rcgistei  apo»  the  basis  of  die  parliamentary  urban 
ftsaebise..  By  seclaon  6.  it  is  provided,  that  either  party  may 
appealagaidst  the  judgments  of  ihese  aaessors  to  the  same  appeal 
court  of  Sheriflb,  before  whom  the  ordinary  parliamentary  regis- 
tnabaamy  be  faraught;  and  with  referenee  to  these  judgments  on 
a|ipeal,.it  enaoOi,  that  ^  upon  production  of  the  judgment  of  such 

*  court,  or  an  extract  thereof  to  the  towni^derl^  keeper  of.  the  list 
.*  or  roU  of  eleeloff8t>f  such  burgh,  such  town-derk  shall  forthwith, 

*  where  necessary,  alter  or  correct  such  list  or  roll  in  accordance 

*  with  the  judgment  of  sadi  court' 

With  regard  to  the  parliamentary  burghs,  not  royal,  which  have 
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29  Not.  1837.  DOW  a  municipal  corporation  bestowed  apon  them,  the  2d  section 
of  the  8.  and  4.  WilL  IV.  c.  77,  proyides,  <  that  the  right  of  electa 

<  ing  the  councillors  in  each  of  the  said  burghs  and  towns  shall  be 
^  in  all  the  persons  who  are  qualified  to  vote  for  a  member  of  Par*: 

*  liament  for  such  burgh  or  town,  whose  names  shall  be  ia  the 

<  register  directed  to  be  kept  by  the  said  recited  act,  and  whieh 

<  shall  have  been  completed,  in  terms  thereof^  up  to  th«  period 

*  thereby  directed  next  previous  to  the  time  herein  after  appointed 

*  for  the  election  of  such  councillors ;  and  such  register,  so  gob^ 

*  pleted,  from  time  to  time,  shall  be,  and  be  deemed  to  be,  the  re^ 

*  gister  of  electors  of  the  cofmcillors  for  sncb  barghs  or  towns  re- 

*  speotively/ 
Robert  M^Gavin  was  enroUed  as  a  pariiamenlary  and  mnaicipal 

elector  in  the  royal  burgh  of  Glasgow,  from  the  time  when  tbe 
statutes  3.  and  a  Will.  IV.  c.  65,  and  3.  and  4.  Will.  IV.  e.  76, 
came  into  operation.  At  the  first  municipal  election  under  tb^ 
latter  act  he  was  elected  a  eounciUorfor  the  fint  ward.  In  IdS?) 
in  consequence  of  having  removed  from  the  premises  he  fdrmerly 
occupied,  he  lodged  a  claim  to  be  registered  of  new  as  a  parHs- 
mentary  elector.  This  claim  was  objected  to ;.  but  he  was  admitted 
by  the  Sheriff^  and  his  name  inserted  in  the  register  of  parliam^- 
tary  electors  before  15th  September  1837 ;  but  his  claim  wm  after- 
wards rejected  by  the  appeal  court,  on  4th  October  1837. 

M^Gavin's  name  had  in  the  meantime  been  transferred  by  the 
town-clerks  of  Glasgow  to  the  roll  of  municipal  electors,  sbordy 
after  16th  September  1837,  it  having  been  impossible  to  complete 
the  list  *  on  or  before '  that  day. 

In  conformity  to  the  statutory  rotation,  it  was  MK^vin's  turn  to 
go  out  of  the  townocouncil  previously  to  the  annual  election  of 
councillors  on  the  7th,  being  the  first  Tuesday  of  November  1837. 
M'Gavin  having  announced  himself  as  a  candidate  at  this  electioDi 
on  4th  November  1837,  Monteith,  and  others  who  were  opposed  to 
him,  served  upon  the  town-derks  of  Glasgow  a  requisition  and  pn^ 
test,  calling  upon  them  to  make  certain  alterations  upon  the  roll  of 
municipal  electors,  and,  inter  alia^  to  strike  out  M^Gavin's  name 
from  the  roll,  in  order  to.  render  it  conformable  to  the  changes 
made  in  the  parliamentary  register  by  the  court  of  appeal.  This 
the  clerks  declined  to  do,  on  the  ground  that  there  is  no  directton 
in  the  municipal  act  for  the  town-clerks  to  alter  the  roll  made  op 
oa  or  before  the  16th  September  annually ;  and  the  election  having 
taken  place  on  7th  November,  M^Gavin  was  again  chosen  coaii- 
cillor  for  the  first  ward  by  a  considerable  majority. 

On  the  8th  of  November,  the  town-council  met  to  dedarre  the 
results  of  the  election  of  councillors,  when  they  found  and  declared 
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M'Gairiii  to  hare  been  duly  elected  councillor  for  tbe  first  ward.  29  Not.  18d7. 
He  received  on  the  same  day  a  written  intimation  from  the  town-    ^'-^y"^^ 
ekrk  that  be  had  been  doly  elected  a  conncillor»  and  a  requisition  othen  v.* 
tbat  he  should^  in  terms  of  the  statute,  appear  and  declare  his  ac-  M^Gavin  and 
eq>tBDoe  of  the  office.    He  accordingly  appeared  on  9th  November,     ^  ^^ 
sad  having,  as  me  of  the  religious  sect  odled  Separatists,  qualified  Narrative, 
imder  the  d.  and  4.  Will.  IV.  c*  82,  by  makini;  a  solemn  affirma- 
tion  or  dedatation  in  lieu  of  the  usual  oaths,  he  was  inducted  into 
the  office  of  coundUor* 

Ofi  7th  NoTeober,  the  suspenders,  (among  whom  was  Mr  David 
Stoir,  the  onaueoessfiil  oompetiter  with  M^Oavin  in  the  first  ward,) 

<  u  duly  qualified  voters  in  the  parliamentary  and  municipal  elec- 
*tisos'  of  Giaqpow,  presented  the  present  bill  of  suspension  and 
isterdiet,  praying  that  the  <  attempt  by  the  said  Robert  M'Oavin 

<  to  encroach  upon  the  rights  of  the  complainers,  as  a  person  pos«> 
^sesHog  municipal  privil^es,  by  intru£ng  into  tbe  said  town* 
'  oonocil  of  Glai^w,  or  acting  as  a  coundllor  thereof,  ought  and 
i  abouU  be  suspended  and  interdicted,  and  the  said  Rebert  M*6avin 
'iheald  be  interdicted,  prohibited  and  discharged  from  entering 

<  upon  the  office,  or  in  any  way  acting  as  a  councillor  or  member 
'  of  the  said  town-coundl  of  Glasgow,  in  respect  of  any  election  or 
'  pretended  election  at  this  time*     As  also,  the  provost  of  the  dty 

<  of  Glasgow,  or  chief  or  senior  mi^trate  thereof,  ought  and  should 
'  be  interdicted,  prohibited  and  discharged  from  dedariug  the  eleo- 
'  don  of  councillor  to  have  fallen  upon  the  said  Robert  M*  Gavin, 

*  or  reoogmskig  him  as  so  elected ;  and  the  magistrates  and  town- 
'  ooondl  of  Glasgow,  and  their  officers  and  servants,  now,  and  for 
« the  time  being,  ought  and  should  be  interdicted,  prohibited  and 
'  disdwrged  from  reeeiving  the  said  Robert  M<Oavin  as  a  member 

*  of  coandl,  or  alh>wing  him  to  vote,  or  take  any  part  in  the  pro- 
^  ceedings  thereof,  in  respect  of  such  election,  or  pretended  eleo- 

*  tion.' 

Lord  Coitinghame  (Ordinary)  pronounced  this  interlocutor  and 
sote: 

*  The  Lord  Ordinary  having  considered  this  bill,  appoints  it  to  Lord  OnU- 
<be  intimated,  and  answers  thereto  to  be  lodged  betwixt  and  °^r^'j^utor. 

*  Wednesday  the  Idth  current ;  and  in  respect  of  the  novelty  of 

*  the  questioD,  and  of  its  importance,  as  possibly  affecting  the  vali'* 
'  dity  of  the  elections  and  other  acts  of  the  new  council,  when  com'« 

*  pleted,  ordains  the  bill  and  answers  to  be  printed,  in  order  that 

<  the  case  may  be  reported  to  the  Inner-House  as  soon  as  posriblci 
^  reserving  oonsideration  of  the  interdict  till  the  bill  and  answers 
^  are  advised.'  .    . 
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29  Not.  1837.      ^^.—VThe  Lord  Ordinary  doe»  not  tbink  that  ho  U  entidd 

<  to  gire  an  ioierdUN;  de  piano  againat  the  reception  of  any  cmmh 

<  cillor,  as  that  might  perhaps  suspend  the  elecdon  of  any  sew  at*' 

*  gistrates  necessary  to  be  aappUed,  and  ail  the  oiber  acts  of  the 

<  new  council,  while  sucfa  a  proceedn^  .might  be  attended  with  oon- 
'  sequences,  in  a.populoiis  ooopmamty  like  Ghisgow,  wkkb  cstiDot 

<  at  present  be  anticipated.  Bot  aU  parties  wiU  be  aware,  thit  by 
^  the  mere  presentment  of  this  bill»  tlie  question  as  to  Mr  M'GavinV 

*  eligibility  is  fairly  mooted  and  rendered  litigious;  and  if  tlie  Court 
^  next  week  should  grant  an  interdiet  partihns  aaditii  agasnst  Mr 
^  M*Gavin's  acting,  a  serious  questbn  may  arise  as  to  the  vaUdity 

*  of  any  elections  or  other  corpoimte  aots  carried  by  his  mete.  Eeep^ 
'  ing  that  contingency  in  view,  the  ooaticil  will  do  well  to  eoafiae 

<  their  proceedings  to  sooh  acts  as  the  polioe  of  the  city  and  the 

*  necessary  business ^f  tbe  corporation  require^  till  tbe  opinion-of 

<  the  Court  is.obtaioed,  after  a  foil  bearing  of  both  paitieaoa  the 

<  bill  and  answers.'     - 
Upon  8th  November,  a  fiMrmal  inakimatbn  was  made  4>f^|jie  prs* 

seating  of  the  bill  of  suspension  and  iaterdiet,^  and  o£  Am  faHeilcH 
cutor  thei^on^  to  M'Gavin,  and.  t»  tbe  ehsBf  magistmte^and  pria*' 
cipal  town-clerk  of  Gbisgow» 

Answers  were  lodged  for  Robert  M^Gavin,  <  one  of  the  tewii- 

<  councillors  of  Glasgow/  and  counsel  were  fully  heard.  ^ 


Suspenders' 
Pleas. 


Dean  ofFacukg  (H&pe^)  and  M^NeiUt  tar  the  saspendeis,  piMdti 
— There  are  two  points  raised  ;  Is/,  The  competency  of  this  form  of 
application  for  summary  redress,  generally,  as  well  as  In  tbe  par*' 
ticular  circumstances  $  mid»^  Stf/y,  Tbe  qneafion  of  oonstructtion^  wfaieh 
may  be  called  the  merits.  IM^  As  to  the  competency  of  saspen- 
sion  and  interdict  genefally»  of  acta  done,  or.  in  the  course  of  beiog 
done  under  these  parliamentary  and  mnnicipal  reform  acts,  there 
can  be  no  doubt,  looking  either  to  the  common  law,  or  to  what  is 
provided  and  not  excluded  by  those  acts.  Every  pnblicbody  com* 
mitting  a  wrong  may  be  put  right  by  the  Supreme  Court,  if  tbe 
jurisdiction  of  that  Court  be  not  eroloded  by  statnte.  Here  Ib6 
Legislature  has  interfered,  not  with  the  common  farw  remedies;  on 
the  contrary,  in  one  or  more  of  the  sections  of  the  municipal  aels, 
the  words,  ^  as  determined  by  a  court  of  law,'  occur.  Suspension 
is  competent  where  an  unqualified  person  obtrudes  himself  on  tbe 
council ;  and  the  facts  show  that  it  is  competent  in  tliis  case.  It  is 
not  an  annual  election  of  magistrates  that  is  questioned,  bot  an  aet 
done  in  the  progress  of  a  poll  election.  The  election  of  eouneiUers 
was  on  the  7th  November ;  on  the  8tb,  the  chief  magistrate:  opened 
the  poll  books  to  ascertain  and  deckire  the  results, — and  on  the  8tir 
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tka  list  on  itire  bill  •of  saapension  Js  intubated ;— 'on  tbe  9th  the  al-  20  Not.  1837. 
Itgvd  indactiozt  a*  cottBcillor  took  pbee«     It  is  said  tbe  proper  re-     ^^^^y^^ 
medy  is  by  redaction,  or  by  petition  and  oomplafnt ;  and  that,  as  it  o,^ers  ^^, 
iissbeen  held,  in  Thomson  v.  Magistrates  of  Wick,  8th  July  1836,  M'Ga?in  and 
F.C^  that  petition  and  complaint  is  incompetent,  redaction  is  the  ^^^f^l 
proper  rea^lf.     The  reaiedy  of  suspension  is  competent  at  com-  Saapenden* 
moa  law  aa  to  any  party  who  has*  ncFt  entered  upon  the  discharge  ^'^'' 
of  bia  piAblic  funotiol»^  Watson  9;  Glasgow  Police  Oommission- 
et%  lOtb  Mardi  1882,  F^  d    M^Oavin  nM  having  dedared  his 
aeoeptaoce^  bad  Aot  been  Jndncted  and  sworn  in  previous  to  the 
iaCimatioQ' !of  iho,  sist     2d^  The  municipai^  lists  ought  to  be  framed 
in  each  a  jnanner  as  to  correspond' wilji  the  judgments  in  the  ap- 
peal coan*  and  with  the  actnal  state  of  the  parlfaimentary  register, 
la  particttlar»  -M'Gavin  is  nal-qaal^ed  to  be  an  elector,  nor  con- 
soqaeatlya  OQundllory  in  refBrenee  to  the  munioipld  franchise, 
wUeb  is  eoaferred  solely  and  exclusively  on  those  possessing  the 
pariiamentary  franchise,  and  registered  in  the  parliamentary  re- 
gisler,  white  be  ^neither- baa  tbat  franebise  dor  is  he  so  registered. 
Itia  4itoiM>i]s  to  suppose,  that^  after  tbe  16tb  of  September,  the 
towBfcIerka  are  not  entitled  to  touch  the  araniclpal  lists^  tad  con<^ 
seqnendy  that  tbe  judgments  of  the  appeal  oourts  pronounced  in 
Oofeaber,  'tboagb  nearly  a  anoatb  antecedent  to  tbe  nranieipd  elec* 
tions,  are  to  bare  no  effeet  apon  tboae  elections.    On  the  contrary, 
although,  upon  the  completion  of  the  original  registration  court  in 
Septeokber,  4he  town-^derfcs  are  to  mahe  up  a  oertaio  list,  that  list 
can  only  be  finally  and  legally  completed  by  giving  effect  to  the 
alleiatioaa  made  by  the  appeal  Sheriitf,  as  <  to  the  qualifications  of 
parlies;  and  tiio  municipal  lists  must,  antecedent  to  the  municipal 
deetiens,  be  made  a  eonrect  daplicate  of  the  legal  parliamentary 
register,  ao  fiir-as  applicable  to  tiie  monicipal  bounds.     With  re- 
fereaee  to  this  question,  ihe  whole  statute  is  to  be  construed  to- 
gether ;  above  all»  the  leading  section  of  the  statute,  declaring  the 
monicipal  franobise  to  be  in  the  parliamentary  electors,  duly  re- 
gistered aa;parliameBtary  electors,  is  to  ride  over  the  whole  of  the 
sMale,  and  to  guide  its  interpretation,  where  there  is  ainy  doubt  or 
obaeant]f.  -  MV  elanses  relating  to  the  ministerial  or  mechanical 
details  are.  to  be.  construed  in  referenee  and  snbordination  to  the 
main  enaetmenls  and' no  construction  of  these  is,  if  possible,  to  be 
adopted,  lahich  would  nullify  the  essential  and  substantial  provi- 
sions of  ibo  act  on  this  subject.    Alt  die  clauses^  therefore,  as  to 
tbe.town-clerk'a  liats^  must  truly^be  construed  with  this  addition 
ami  expimiatioo^  that  tbe  Ibts  are  to  be- made  so  as  to  accomplish 
the  luidoubted  object  of  the  statute,  and  to  carry  out  that  identity 
between  the  parliamentary  and  municipal  franchise  which  the  sta- 
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29  Not.  idST*  tute  tbooght  it  desirable  to  attain ;  so  that,  on  the  one  hand,  bo 
^""^y^^  man  shall  be  excluded  from  the  munieipal  register^  if  widiin  the 
ooi"  rs  v!  *^  monicipal  bounds,  who  has  been  held  entitled  to  die  parliamem- 
M«GaTin  And  afy  franchise ;  and,  on  the  other  hand,  no  man  shall  be  entitled  to 
Others^  voto,  or  be  eligible  for  a  conncillor,  who,  by  the  oonpetent  sod 
Suspenders*  final  tribanals,  has  been  refused  the  parliamentary  franehise  alto* 
^^  gethen     The  intention  of  the  Legkiature  on  this  head  is  fiirtber 

shown  by  the  provisions  cpntained  in  3.  and  4.  Will.  IV*  c  76,  as 
to  the  royal  burghs  which  have  no  parliamentary  register ;  and  in 
chap.  77,  as  to  the  other  burghs  not  royal.  In  these  cases,  the 
municipal  roll  is  unquestionably. aflfeoted  by  the  decisions  in  the 
appeal  court*  Now,  it  would  be  irrational  to  imagine,  that  in  all 
other  cases,  and  to  every  other  effect,  the  judgments  upon  appesl 
are  to  rule  the  franchise,  and  yet  that,  in  this  single  case  of  royal 
and  parliamentary  burghs,  which  are  the  most  important  of  all, 
where  the  franchise  is  most  valuable,  and  the  need  lor  delibente 
discussion  the  most  urgent,  that  there  effect  should  be  refused  to 
the  appeal  judgments;  and  that  the  erroneous  decisions  of  a  single 
judge  are  to  be  conclusive,  after  they  stand  reversed  by  the  appeal 
court,  with  the  concurrence  probably  of  the  judge  who  pEonouneed 
them.  It  is  absurd  to  say,  that  where  municipal  privileges  are 
passed  upon  the  parliamentary  franchise,  they  are  still  to  rediain 
after  that  basis  has  been  removed.  And  these  results,  it  will  be 
observed,  are  aoaintained,  not  in  consequenee  of  any  ezplidt  de^ 
claration  as  to  the  limits  of  the  franchise  to  that  effect,  but  in  op- 
position to  that  declaration,  and  merely  on  the  ground  that  the  ma- 
chinery for  carrying  into  effect  the  obvious  and  undoubted  purpeie 
of  the  act  is  not  so  clear  or  explicit  as  it  might  have  been. 

Respondents*       Solicitor- General  (Rutherfurd)  and  Ivory  pleaded  in  answer — 1. 

Pleas.  «j*|^^  important  question  arises.  Is  M'Gavin  a  councillor  ?  If  so,  and  if 

.  the  question  raises  the  vaUdity  of  the  election,  reduction  is  the  proper 
remedy*  Here,  at  all  events,  there  was  a  double  election,  and  this 
summary  application  will  not  decide  the  vaUdity  of  the  eiectioo  ge* 
nerally,  nor  decide  Stow's  election.  Very  grave  doabts'may  exist 
whether,  in  the  actual  posture  of  the  bw,  any  review  of  the  piyH 
ceedings  of  municipal  elections  is  competent,  when  die  municipality 
have  literally  obeyed  the  statutory  rules.  Assuming,  however,  that 
review  is  at  all  competent,  it  is  not  by  a  bill  of  suspension  and  in- 
terdict,  but  only  by  an  action  of  reduction  and  declarator.  Where 
a  person  had  been  inducted  into  the  office  of  a  councillor,  he  could, 
at  common  law,  have  been  denuded  of  his  right  only  by  an  actiOR 
of  reduction,  to  which  it  was  indispensable  that  all  the  members  of 
council  must  be  called  as  parties.     This  was  tlie  only  form  of  pro- 
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eeM»  imtiU  by  the  7.  Geo.  11.  &  16,  and  16.  Geo.  IL  c,  2,  a  sum-  wisaw.  1897. 
nary  petitim  and  eemplaiiit  was  rendered  competent    As  that  form    ^"^^y*^^ 
ms  entirely  the  creature  of  statutesy  derogating  from  the  common  ^^^^  *^ 
Jaw  righty  its  operation  was  jealously  watehed  by  the  Ccmrt ;  Glass  M*Gavtn  and 
V.  Mfl^tmtes  of  St  Andrews,  28th  Feb.  1764,  Mar.  DicL  1875  ^^ 
and  14^976 ;  BeU  v.  Magistrates  of  Inyerkeithing,  13th  June  1777,  Retpondentft* 
Mor.  DicL  Smmnary  AppUcatian^  App.  p.  1,  No.  I ;  Wight's  Eleth  ^^^' 
/m  JLoto,  2d  edit  vd.  i.  p.  388;  BelTs  Eheiian  Ltno^  490 ;  Drya- 
dale  9.  Magistrates  of  Kirkeaidy,  June  30.  1826,  4  Sh.  126.    Not- 
withstanding the  statutes^  procedore  by  reduction  continued  in 
fiill  force,  tboBgb  it  was  ruled  tliat  the  action  must  be  brought 
within  the  time  limited  by  tbe  statutes ;  Young  v,  Johnston,  House 
of  JLords,  Jan.  1776;  Tod  Vi  Tod,  2d  June  1826,  Fae.  ColL    A 
material  ehange  has  since  been  effected  upon  the  law  of  elections, 
in  consequence  of  the  new  statutory  provisions.     Pipocedore  by  pe- 
tidcoi  and  complaint  is  no  longer  competent ;  Thomson  and  others 
0.  The  Magistrates  of  Wick,  8th  July  1836,  F.  C.     Whether  eren 
an  action  of  reduction,  brought  within  due  time,  and  in  which  the 
proper  parties  were  called,  would  be  conqpatent,  must  be  deemed 
no  more  thaa  an  open  question.    But  procwdure  by  suspension  and 
interdict,  to  set  aside  the  aleetion  of  a  councillor,  is  undoubtedly 
incompetent    At  no  period  was  such  a  form  ever  recognised  as 
legal ;  and  it  is  as  r^agnant  to  principle  as  it  is  at  variance  with 
aathority*     The  form  is  prohibitory  merely,  capable  of  preventing 
intecfereace  in  the  ejcercite  of  an  office,  but  incapable  of  denuding 
an, officer  after  he  haa  been  inducted,  or  of  enabling  his  competitor 
to  attain  office  \  Drysdale  o.  Magistiatee  of  Kirkcaldy,  ut  nxpra  ; 
Orr  and  others  v.  Valbince  and  others,  2d  Dec.  1831 ;  Watson 
and  others  o.  Commissioners  of  Police  of  Glasgow,  10th  March 
1833»  Fac  ColL  1832,  vol.  vii.  No.  98,  p.  370.     Nor  can  the  fact 
in  this  ease,  that  the  date  of  the  presentment  of  the  bill  was  previous 
to  the  induction,  render  the  form  of  procedure  competent     There 
was  BO  interdict,  and  the  magistrates  were  not  only  entitled,  but 
were  hound  to  carry  the  statute  into  complete  execution,  by  induct^ 
lag  the  respondent,  who  had  tbe  majority  of  the  votes  of  the  con- 
stitnency,  leaving  it  to  his  competitor,  or  others  who  were  dissatis- 
iied,  to  adopt  those  proceedings  for  setting  asid^  the  election  which 
the  law  has  recognised. 

2.  The  argument  on  the  statute  is  fellacious.  In  all  questions 
eono^ning  munidpal  elections,  the  governing  statute  is  the  3. 
and  4.  William  I V«  e.  76. .  Tbe  object  of  this  statute  was  to 
eonfer  upon  the  royal  burghs  new  and  improved  municipal  con- 
stitutions. To  effett  that  .object,  there  is  a  series  of  substantive 
piovisionsy  showings  that  although  the  statute  may  contain,  in  some 
respects,  a  reference  to  another  act,  yet  that  it  is  an  independent 
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^  Nov.  1837.  Statute,  containing  its  pecaliar  provisions,  conformably  to  wbid  it 
^"•^V^  is  to  be  carried  into  execution.  Besides,  the  provision  for  the  kh 
Otben  V  *°^  Diation  of  the  municipal  register  is  embodied  in  section  fourth,  wUch 
M^GaYin  aod  is  directory,  and  is  expressed  in  terms  so  clear  and  unambiguous  si 
Others  ^  debar  construction :  Firsts  There  is  a  provision,  that  on  or  before 

Kespoodenta*  a  day  named,  the  town-clerks  shall  make  up  and  complete  a  list  or 
Pleat.  j.^11  ^f  miiQieipal  electors :  Secondly^  The  mode  in  which  that  roU 

is  to  be  made  up  and  completed  is  explicitly  described,  viz.  by 
transferring  from  the  parliamentary  register  the  names  of  all  the 
voters  entitled  to  vote  in  the  election  of  a  member  of  Parlnunent; 
and,  thirdly^  The  transference  is  to  be  made  by  the  clerks  themsehres, 
without  requiring  any  claim,  or  admitting  any  objection ;  or,  io 
other  words,  exclusive  of  the  interposition  of  the  electors.  Where 
an  enactment  is  directory,  the  persons  who  are  to  fulfil  its  injunction 
must  literally  obey;  for  it  is  matter  of  legal  notoriety,  that  a  pe^ 
son  possessing  a  ministerial  character  only,  cannot  construe  or 
otherwise  deal  with  the  statute  by  which  his  powers  are  created, 
and  by  which  they  must  be  measured.  On  or  before  the  16th  of 
September  the  town-derks  of  Glasgow  were  bound  to  have  the  lift 
made  up  and  completed ;  and  when  they  had  so  done,  they  were 
functi  officio.  That  cannot  mean  they  must  complete  it  from  a  list 
not  made  up  till  after  the  16th  September.  But  by  the  statutory 
oompletiop  of  the  list,  every  voter  whose  name  was  engrossed  in  it 
had  a  vested  right  to  elect  or  be  elected.  It  being  the  case,  then, 
that  the  Municipal  Reform  Act,  properly  carried  into  execntioa, 
has  constituted  the  respondent,  M^Gavin,  capable  of  electing  and 
being  elected,  in  terms  so  clear  and  unambiguous  as  to  exclude  con* 
struction,  his  right  cannot  be  questioned  on  arguments  rested  on  a 
construction  not  only  of  statute,  but  of  another  to  which,  in  some 
respects,  it  has  reference.  But  farther,  though  there  is  a  general 
agreement  between  the  Parliamentary  Reform  and  Burgh  Reform 
Acts,  there  is  not  that  complete  identity  between  them  maintained 
by  the  suspenders,  which  might  render  it  necessary  to  construe  them 
in  inseparable  connecdon.  On  the  contrary,  there  are  material 
distinctions  between  their  enactments,  which  are  subversive  of  idea- 
tity,  and  prove,  that  wherever  a  reference  is  made  in  the  oiunici- 
pal  statute  to  the  parliamentary  statute,,  the  former  most  govern, 
and  the  latter  be  construed  in  subordination. 

The  Court  having  taken  time  to  consider,  the  following  opinions 

were  delivered  at  the  advising,  (28th  November  1837) : 

Opinion  of  Lord  Justice' Clerk. — After  hearing  the  long  and  able  aif^omente 

^^^'  in  this  case,  it  is  expected  that  we  should  state  fully  the  grounds  of 

our  opinion.     There  are  two  questions  here  :  1^/,  Whether  it  is 
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competent  for  Ibift  Court  to  interfere  ?  and,  8d^  If  competent,  wbe-  29  Nov.  1837. 
ther  tlie  snspendera  have  mdd^  out  a  case  on  the  merits  ?  On  the    ^*^y^^ 
irat question  it  appears  to  me,  that  though  I  may  arrive  at  the  con-  othlnl^. '" 
fusion,  that*4he  summary  mode  of  application  introduced  by  the  M^Gavin  and 
7.  and  16.  Oeo.  IL,  ibiiowed  up  by  otber  acts  afterwards,  in  so  far    ^J^ 
as  rehles  to  annual  election  of  magistrates  and  councillors,  and  all  Opinion  of 
preparatory  meetings,  has,  by  the  act  of  the  Legislature  itself,  been    ^"'^ 
aboRsbed ;  (and  t  diink  i  see  evidence  on  the  faee  of  this  act,  that 
it  has  been  so  abdiiihed,  by  its  dedaring  that  all  acts  inconsistent 
witli  ft  are  done  away ;)  I  say,  although  I  have  arrived  at  that  con-* 
dnsion,  and  having  looked  at  the  case  of  Wiek,  in  which  we  found 
diat  a  petMon  and  complaint  was  -  an  incompetent  proceeding,  the 
qaesdon  remains,  whether,  in  regard  to  alleged  wrongs  done,  acts 
rf  iikgaUty,  or  violations  of  right  contemplated  or  attempted  at  any 
eleetion  under  the  new  code  of  law,  this  Court  has  or  has  not  the 
power  of  interfering  ?  I  for  one  have  always  held,  that  it  is  an  es* 
laMished  principle,  fixed  and  rivetted  by  the  law  of  -this  country, 
tliat  if  a  wrong  Is  done,  or  is  in  progress  of  being  carried  into  ef- 
fect if  a  right  is  Tiolated  or  eacroacb^d  upon,  there  is  supreme  power 
vMed'in'tkis  Court  to  interfere  and  correct  the  wrong;  and  that 
pbwer  goes  to  prevent  fta  being  committed^  as  well  as  to  the  redress 
•flb^  wrong  after  it  is  done.     We  have  this  by  inherent  jorisdic'* 
tion,  and*  are  in  the  daily  exercise  of  it. 

And  therefore,  the  question  remains,  Is  there  any  ground  for  say* 
ing;4n  f^;ard  to  elections  under  this  new  system,  that  there  is  any 
principle  that  can  prevent  the  operation  of  that  idiich  is  undoubt^ 
ediy  tlie  pfiviiege  of  this  Court  ?  So  far  from  thinking  that  ther^ 
ii  any 'tiring  in  the  statutes  that  precludes  the  exercise  of  that 
genekal  power  of  the  Court,  in  relation  to  matters  of  election  in 
the  twrgfca  of  Seotland,  I  apprehend,  that  when  you  look  at  the 
itaCate,  you  will  find  evidence,  in  various  sections,  that  this  un- 
doubted power  is  acknowledged  and  recognised  by  the  statute  itself. 
Ton  will  oitserve,  in  the  first  place,  the  act  contemplates  that  such 
egregioos  wrongs  may  be  done  as  shall  give  well-founded  claims 
for  penalties  against  every  party  concerned ;  and  to  whom  is  the 
eognisaace  of  these  penalties  given  in  direct  and  express  terms,  by 
die  SUt  auction  of  the  statute  now  under  your  Lordships'  consi- 
deration, but  to  the  Court  of  Session  ?  It  declares,  that  in  this 
Court  the  penalties  are  to  be  sued  for ;  and  sliows  clearly  that  the 
L^idatiira  had  in  view  the  acts  being  reviewed  by  this  Court. 
That  statute  contemplates,  that  a  jury  may  be  called  on  to  consider 
theamoflBt  lo  be  given  in  those  cases.  (His  Lordship  read  the 
§lst  section,  imposing  a  penalty  of  L.800  on  infringements  of  the 
ttatute  in  certain  cases,  to  be  enforced  by  directions  of  the  Court 
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29  Not.  1837.  of  Session.)     Thus,  the  act  clearly  looks  to  thisy  that  in  certaia 
^^^y^    cases  we  must  decide,  with  the  assistance  of  juries*    The*84tb 

Others  v.  ^    scction  refers  to  this ;  ai>d  yoa  will  observe  that  the  28th  seciioD 

M*Gavia  and  bas  io  Contemplation  matters  of  the  same  kind.     It  has  relation  to 
'*^"*  the  question  of  a  person  being  incapable  of  holding  the  office  of 

Opiuioa  of      town*clerk  who  is  a  councillor,  and  of  course  gives  power  to  correct 
''"'^  such  wrong  if  it  takes  place ;  and  it  also  gives  power  to  the  Court 

of  Session  to  appoint  uuuu^ers  to  the  burgh.  Now,  I  do  appre- 
hend, that,  in  the  face  of  the  statute  itself,  there  is  a  recognition 
of  the  powers  of  this  Court,  although  I  would  not  require  it;  be- 
cause, as  I  said  before,  we  have  an  inherent  power  of  preventing 
wrong  in  progress  of  commission.  And  we  see  every  dayi — iodeed 
iwe  cannot  turn  up  the  common  soilrces  of  inteUigenee  without 
seeing  that  the  courts  in. England  are  daily  applied  to,  to  correct 
in  a  summary  form ;  for  it  is  not  by  a  long  action,  but  in*  a  sum- 
mary way,  that  redress  ought  to  be  given  for  wrongs  done  under  tbe 
election  statutes ;  and,  therefore,  on  the  general  point,  I  have  not 
the  slightest  doubt  whatever  as  to  the  powers  of  this  Court* 

Tbe  only  point  is,  whether  this  suspension  is  competent,  under 
the  circumstances  in  which  the  application  is  made  ;  and  that  ro^ 
quires  consideration.  In  the  first  place,  whjlle  the  Coprt  hss  tke 
power  to  interfere,  I  am  aware  that,  in  answer  to  that,  it  may  be 
said,  you  may  have  the  ordinary  remedy  of  declarator  or  reduction. 
But  that  is  a  tedious  process,  and,  under  the  present  Judicature 
statute,  it  would  take  a  long  time  to  investigate  the  merits  of  the 
case ;  and,  therefore,  uQless  there  is  a  summary  process^  the  wrong 
complained  of  may  be  carried  into  effect  without  any  redrew 
Here,  in  the  first  place,  you  have  a  complaint,  grounded  on  allex 
ged  disqualification,  not  only  of  an  elector,  but  of  a  candidate  for 
the  office  of  councillor.  You  have  a  coinplaioer,  who  said  he  gave 
distinct  notice  of  the  fact,  and  certiorated  the  wiiole  electors  that 
their  votes,  if  given  for  his  opponent,  would  be  thrown  away ;  and 
who  alleges  that  he  himself,  although  in  a  minority  of  votes,  is  s^ 
the  person  duly  elected,  and  he  prays  for  the  interference  of  thw 
Court  in  a  sumniary  way.  Now,  if  there  is  no  incompetencyi  the 
only  question  is,  was  this  application  made  in  circumstances  ia 
which  the  Court  .could,  with  effect,  interfere  to  prevent  the  alle- 
ged wrong  ?  or  was  the  whole  matter  carried  into  such  oompleCe 
execution,  as  that  the  Court  could  not,  under  a  summary  applies^ 
tion,  interfere  with  effect  ?  and  is  this  a  case  coming  under  the  ral0 
which  your  Lordships  sanctioned  in  the  case  of  Vallanoe  ?  NoiTf 
if  I  attend  to  th^  facts  disclosed  on  the  face  of  the  billf  protest  and 
miputes  of  the  town-council,  ^th  the  positive  and  unqualified 
averments  not  disputed  on  the  other  side,  I  think  that  there  are 
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aot  tuffioeot  grounds  for  lioldtzig  that,  in  point  of  time,  tbis  ap»  29  Nov.  1857. 
pBeation  was  too  late«     In  the  first  place,  the  election  had  been    ^^^^v"^ 
gone  throngh  in  a  certain  way ;  and  it  is  admitted  on  all  hands,  o,^e»  ^  "^^ 
tbat  it  was  so  proceeded  in,  notwithstanding  the  disqualification  of  M'GavIo  and 
M*GaTin,  and  the  intimatioB  to  the  electors.     The  election  pro<-  ^^^"^ 
eeeded — the  poll  lx>okB  were  made  up— they  were  afterwards  open<-  Opinion  of 
ed--and  the  town-clerk  did  perform  his  duty,  -by  saying  that  ^^^^ 
HK3avin  was  elected,  on  the  fiice  of  that  poll  book,  by  a  majority 
^  Totes.     All  that  was  coirrect ;  hmt  we  know  that  the  eomple* 
tion  of  an  elecdon  of  a  town*couociUor,  so  as  to  make  him  an  actual 
member,  is  by  the  same  act  specially  pointed  out,  viz.  that  after  all 
those  steps  shall  have  been  taken,  notice  shall  be  given  in  writing 
to  ike  person  so  dedared  to  have  the  majority  of  votes,  to  appear 
ia  comMil  at  an  interval  of  not  more  than  two  days,  and  declare 
whether  he  accepts  of  the  office  of  councillor  or  not     That  meet* 
ing  did  not  take  place  in  this  case  before  the  suspension  was  pre* 
seated.    This  I  hold  to  be  an  indispensable  statutory  requirement ; 
sad  ia  the  evening  of  that  day  on  which  the  election  was  declared 
(Ae  8th)^-for  I  see  the  fact  is,  that  it  was  in  the  evening-net  for- 
mal m&natioa  of  Lord  Cnninghame's  deliverance  on  the  bill  was 
given;  but  it  was  not  until  the  day  following  that  the  councillors 
wne  sworn  in,  and'  M'Gavin  made  his  affirmation  in  terms  of  the 
statute,  so  as  to  be  inducted.     Now,  there  being  fall  information  to 
all  eoDcetsed  that  here  was  a  regular  application  to  the  Supreme 
Court,  praying  for  an  interdict,  and  founding  on  the  circumstances, 
and  ail  this  having  taken  place  before  what  the  statute  declared  to 
he  an  indispensable  part  of  the  Induction  of  that  person,  who  might 
have  decKnedy  and  who^  if  he  had  not  appeared,  would  have  been 
heU  as  not  elected,-*— I  say  this  not  having  taken  place  until  after 
the  full  and  regular  intimation  of  the  bill  of  suspension,  it  is  im- 
possible to  hold  that  the  application  came  too  late,  or  that  the  autho- 
lity  for  our  not  interfering  from  the  case  of  Vallance  is  applicable. 
There,  Ae  application  was  in  a  summary  form  against  an  induction 
which  had  taken  places  and  there  you  found,  that,  in  respect  of  the 
diing  being  thoroughly  completed,  you  could  not  give  redress;  but 
hero  yon  have  it  before  completion, — ^you  have  the  words  of  the 
statute,  saying  what  is  an  indispensable  part  of  the  induction,  and 
Aathad  not  taken  place.     I  am  perfectly  satisfied  that  there  are 
■o  grounds  for  holding  that  the  party  is  precluded  in  point  of  time. 
And  all  ihat  remains  is,  whether,  in  the  circumstances,  there  is 
any  ground  on  which  your  Lordships  can  find  that  the  application 
by  suspension  is  inapplieable  or  inexpedient:  in  short,  such  an  ob- 
jection, in  point  of  expediency,  as  would  prevent  your  Lordships 
from  giving  effect  to  the  suspension.     If  this  rested  merely  on  the 
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29  Not.  1837.  plea  maintained  on  the  part  of  the  respondents,  arising:  oot  of  tbe 
^"^^y^    interpretation  of  the  act,  that  nothing  can  be  done  effectoaUy  in 

oOMra  V.        ^^^  election  of  magistrates  and  councillors  unless  there  is  a  fall 

M'GmviDand  number;  in  short,  on  the  principle  of  the  old  sjrstem,  if  there  was 
*  ___         the  least  defect  at  a  Michaelmas  election,  they  could,  in  faet,  do 

Opioioo  of  nothing,  and  that  these  burghs  were  disfranchised, — I  would  njr, 
"^  that  it  is  an  extraordinary  view  of  the  statute,  and  particularly  at 

the  37th  section,  comparing  it,  no  doubt,  with  the  24tb,  and  erery 
other  section  in  which  the  words  *  full  number'  occur.  Giring 
every  effect  to  those  sections,  I  am  decidedly  of  opinion  that  there 
is  no  foundation  for  that  proposition,  and  that  the  Legislature  was 
most  careful  and  Mixious  to  guard  against  that  circumstance,  or  its 
happening  that  the  election  of  councillors  or  magistrates,  or  ooiore 
than  one,  might  be  irreg^ularly  conducted  in  such  a  manner  as  to 
be  null  and  of  no  avail, — I  say  they  have  guarded  against  the  con- 
sequence, by  resorting  to  that  which  I  apprehend  to  be  the  eon* 
struction  of  the  act  of  Parliament     The  d7th  section  says,  *  that 

*  no  irregularity  or  nullity  in  tbe  election  of  any  councilor  or  wMr 

*  gistrate  shall,  in  any  case  after  the  passing  of  this  act,  annol  or 

*  affect  the  election  of  other  councillors  or  magistrates  not  liable 
^  to  the  same  grounds  of  objection,  but  those  particidar  electioos 
^  only  in  which  such  irregularity  or  nullity  shall  have  occurred.' 
Therefore,  you  see  they  have  taken  for  granted  that  it  is  good  for 
nothing;  and,  therefore,  although  we  arrived  at  the  oonclusioo, 
that,  under  the  circumstances,  there  were  sufficient  matter  for  Bod- 
ing thilt  M'Gavin  was  not  duly  elected,  and  that  Stow  was  duly 
elected,  or  that  it  was  a  void  election,  neither  being  elected,  I,  for 
one,  can  find  nothing  on  the  face  of  this  statute  which  can  create 
the  least  suspicion  that  the  proceedings  of  the  town-oouncillon, 
whose  elections  do  not  stand  exactly  on  the  same  principle,  are 
affected.  I  think  that  not  one  of  these  are  the  least  affected;  that 
each  stands  on  its  own  merits,  and  that  the  objection  of  nullity  can 
only  attach  to  the  individuaL  That  plea,  which  was  urged  with  so 
much  force  by  Mr  Ivory  and  the  Solicitor- General,  does  not  create 
the  least  doubt  in  my  mind. 

But  to  proceed  to  the  next  part  of  the  case,  tlie  merits  of  this 
application.  I  am  perfeictly  free  to  admit,  that  this  question  is  at- 
tended with  some  degree  of  difficulty-*  not  a  difficulty,  when  yoa 
search  or  examine  the  statute,  but  a  difficulty  at  first  sight;  and  I 
am  not  surprised  that  people  take  other  views  than  those  I  am  now 
about  to  submit  In  the  first  place,  I  have  to  consider,  in  {oTming 
my  opinion,  what  are  tbe  principles  of  construction  you  are  to  apply* 
It  is  an  act  *  to  alter  and  amend  the  laws  for  tbe  elections  of  the 
^  magistrates  and  councillors  of  the  royal  burghs  of  Scotland,'  aqd 
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it  does  humbly  appear  to  roe,  that  oar  duty,  as  a  court  of  law,  and  29  Nov.  i&37. 
called  on  to  interfere,  is  to  give  effect  to  this  act  of  Parliament  as  j^^Jj^lj^^j 
it  stands ;  that  we  are  not  entitled  to  remedy  what  may  be  found  othen  v. 
to  be  defeetive,  or  to  supply  omissions,  for  that  would  be — ^as  has  been  qu^*^'"  ^^ 

empliatically  said  by  high  authority — to  make  laws;  that  we  are      

not  to  allow  our  opinions  to  be  warped  in  the  nmtter  by  views  of  ^P'"*^'"  ^ 
the  intentions  of  the  Legislature,  which  do  not  appear  upon  the 
bee  of  this  act ;  but  we  are  bound  to  take  the  act  as  the  Legisla- 
ture has  made  it,  and  whose  sole  province  it  is,  if  it  requires  amend- 
ment, to  amend  it.  Mow,  keeping  these  considerations  in  view, 
we  are  certainly  bound  to  attend  minutely  to  the  enactments.  I 
am  perfectly  aw&re,  that  the  first  section  of  the  statute,  in  laying 
dawn  the  basis  of  the  qualification  of  the  electors  of  magistrates  and 
eaoncillors  of  the  royal  burghs,  does,  lay  down  a  basis  which  may 
be  supposed  to  be  the  qualification,  because  it  says,  *  that  from  and 

*  after  the  period  when  this  act  shall  come  into  operation,  the  right 
'of  electing  the  town-council  in  all  such  burghs  respectively,' 

*  shall  be  in  and  belong  to  all  such  persons,  and  to  such  only,'  <  as 
'  are  or  shall  be  qualified,  as  owners  or  occupiers  of  premises  within 
<  the  royalty,  whether  original  or  extended,  of  any  such  burgh,  to 

*  vote  in  the  election  of  a  member  of  Parliament  for  such  burgh, 
'  by  virtue  of  an  act  passed  in  the  second  and  third  year  of  the 

*  reign  of  his  Majesty,  King  William  IV.,  intituled,  An  act  to  amend 
^  the  representation  of  the  people  in  Scotlabd,  and  as  are  duly  re- 
'  gntered  as  such  voters  in  the  registers,  by  the  said  recited  act  ap- 
'  pointed  to  be  kept.'  This  is  the  declaration  of  the  Legislature 
as  to  what  is  the  basis  of  the  electoral  franchise  for  the  election  of 
flBagistratea  and  councillors ;  and  had  that  act  of  Parliament  gone  no 
further,  no  such,  question  as  this  could  possibly  have  occupied  your 
Lordships'  attention ;  because,  if  this  had  been  the  sole  declaration, 
it  would  have  been  obviously  necessary  for  every  person  intending 
to  vote,  to  show  that  be  was  possessed  of  the  qualification  that  en- 
tided  him  to  vote  for  a  member  of  Parliament,  and  that,  as  a  holder 
of  that  qualification,  be  stood  on  the  {Parliamentary  register.  But 
it  does  appear  that  the  matter  was  not  left  here,  for  it  is  presumed 
clearly,  that  the  Legislature,  in  its  wisdom,  intended  that  a  provi- 
atoD  should  be  made  of  a  different  description,  viz.  that  the  roll  of 
persons  intending  to  vote  in  the  election  of  magistrates  and  town- 
ooaodllora  should  be  made  up  and  completed  in  a  particular  man- 
ner, and  within  a  specified  time ;  and  how  is  this  ordered  to  be 
done?  It  is  in  the  4tb  section.  Not  only  does  it  direct  a  roll  to  be 
iHide  up,  but  it  proceeds  to  point  out,  in  the  most  specific  terms, 
die  mode  and  manner  in  which  the  roll  is  to  be  made  up,  and  it  is 
equally  predae  and  pointed  as^to  the  time  when,  viz.  *  on  or  before 
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S9  Nov.  1837.  ( the  16th  day  of  September  in  all  Aiture  years.'     Here,  therdiore, 
Montehhmnd  ^  ^^^  ™^^  complete  declaration  of  the  will  of  the  Leg^datare,  that 
Others  g.        the  list  should  be  made  up  and  completed  on  or  before  the  16th 
Othm!^  '     September  in  each  year,  and  that  that  shall  be  done  by  tnasfeiniig 
- —         from  the  parliamentary  register  the  names  of  all  p«sons  so  entered 
CouTu  "^  ^     ^^  respect  of  property  belonging  to  them  within  the  royalty,  origi* 
nal  or  extended,  if  such  has  been  extended.     But  then  yoo  wiU 
observe,  that  the  act,  in  the  same  way,  provides  bow  this  is  to  be 
kept  and  corrected,  and  in  the  dth  section  you  will  observe  that 
this  is  done.     Then  it  does  certainly,  in  one  place,  make  provUoB 
in  regard  to  the  list  or  roll  of  those  burghs  ^ich  do  not  send  bka* 
bers  to  Parliament,  with  which  I  have  no  occasion  to  trouble  ^onr 
Lordships.     But  it  goes  on  towards  the  end  of  the  clause,  witheak 
referring  to  the  judgments  in  the  appeal  court  as  affecting  the  lisl% 
and  concluding  with  directions  as  to  giving  extracts,  whUi  may  be 
previous  to  the  close  of  the  appeals.     Now,  my  Lords,  I  for  one 
hold  this  to  be  an  equally  pointed  declaratioii  of  the  will  of  the 
Legislature.     It  describes  how  the  list  is  originally  to  be  formed; 
there  is  here  a  provision  for  the  manner  in  which  it  is  to  be  eof' 
rected.    The  lists  are  completed  in  the  manner  thus  pointed  out, 
on  or  before  the  16th  September  in  every  sueceeding  year.     It  is 
perfectly  true,  that  provision  is  maide  by  the  Legislature  for  the 
review  of  the  register  made  up  by  the  Sherifis ;  that  there  Js  aright 
to  every  person  who  tiiinks  himself  aggrieved  by  the  decisioa  of 
the  Sheriff  in  the  original  cwrt  to  curry  his  complaint  to  the  eoort 
of  appeal,  composed  of  th^  Sheriffs  of  certain  adjoining  coonties; 
and  it  is  equally  clear,  that  when  that  court  shall  dedde,  their  de<« 
cision  is  final  and  condosive.     The  names  that  they  add  shall  be 
added,  and  the  names  that  they  declare  rejected  shall  be  atrudc 
out  by  the  town-clerks ;  but  they  (the  town-dcrks)  have  -no  effe^ 
tual  or  controlling  power  by  their  decisions  in  regwd  to  die  parlia* 
roentary  register.     The  court  of  i^ipeal  meets  after  the  16th  ef 
September,  and  so  as  to  conclude  iJieir  proceedings  by  the  20th 
October.     Now,  in  completing  the  roll  under  the  statute^  the  town* 
clerk  being  imperatively  required  to  perform  that  duty  in  a  parti* 
cular  way,  or  at  a  particular  time,  he  just  takes  the  act  of  Parlia- 
ment for  his  guide ;  and  the  terms  are^express,  <  on  or  before  the 
<  16th  September  in  each  succeeding  year;'  and  what  does  be  do 
when  he  proceeds  to  perform  that  duty  ?  He  gets  access  to  the  par* 
liamentary  register,  of  which  he  is  not  the  custodier,  and  he  UMist 
correct  his  list     He  takes  the  name  of  every  person  qualified  within 
the  royalty  added  by  the  Sheriff,  and  he  cantiot  enter  any  name  he 
does  not  find  on  that  register,  although  possessed  of  the  reqaisiCe 
property.    He  has  right  only  to  take  the  names  in  terms  df  what 
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staod  there,  and  of  coanie  he  disoontinaes  any  name  strnck  off  by  89  Not.  ldS7. 
the  appeal  courts  and  leaves  out  the  names  of  such  persons  as  are  ^«0\^>^ 
aotorioinly  dead.  Therefore,  he  just  guides  himself  by  the  positive  othm  o.  ^" 
enactment  of  the  statute,  leaving  out  any  name  formerly  admitted  M'GaWn  and 
by  the  Sheriff^  bnt  subsequently  rejected  by  the  court  of  appeal ;  ^ 
bat  this  must  be  done  cm  or  before  that  16th  of  September.  While,  Opinion  of 
disiefore,  yonr  Lordships  see  that  they  have  most  positive  directions  ^^^ 
St  to  the  eompleticm  and  correction  of  the  list^  there  is  not  to  be 
detected  in  the  statute  any  thing,  not  even  a  single  syllable,  that 
intimates  tblit  the  town«clerks  of  these  parliamentary  burghs  are  to 
proceed. to  another  correction  after  the  termination  of  the  court  of 
appeal — not  one  syllable  to  indicate  that  such  operation  is  to  be 
performed ;  and  I  have  asked  myself  this  question,  and  I  was  bound 
to  do  so,  that  if  it  was  the  intention  of  the  Legislature,  and  if  these 
eitrads  are  to  be  used  in  the  different  wards,  and  if  there  is  a  fee 
of  sixpence  to  be  given  for  them, — I  ask,  if  it  was  the  intendment 
of  the  Lqpalature,  that  notwithstanding  what  the  clerks  have  done 
in  terms  of  that  positive  enactment,  ^  on  or  before  the  16th  Sep- 
'  tember,'  tbey  shall  afterwards  proceed  a  second  time,  by  getting 
efkience  of  what  was  done  in  tlie  court  of  appeal,  by  taking  proof 
or  procuring  an  extract, — I  ask,  where  was  the  difficulty  to  say  so 
in  one  singte  word  ?  Now,  I  find  no  indication  that  a  fresh  correc- 
tion or  fresh  extracts  are  to  be  given  after  the  dode  of  the  appeal 
ooort  I  find  no  proof  that  the  clerk  shall  produce  the  amended 
r^ter,  not  do  I  see  any  thing  that  warrants  the  town-derk  to 
pn)(6eed  on  bis  own  knowledge  of  what  had  taken  place.  Now,  if 
it  should  be  said  that  we  are  bound  to  dive  into  the  minds  of  the 
franiers  of  tiiose  aets^  (I  do  not  here  find  myself  forced  to  go  into 
any  snck  inquiry,)  but  if  I  was  forced,  I  would  say  this,  that  it 
night  have  been  considered,  whatsoever  inconveniences  might  be 
temponrily  incurred,  whatsoever  anomalies  might  arise,  viz.  from 
persons  whose  names  stand  on  tbe  roll  made  up  in  terms  pf  the 
completed  roll,  on  or  before  the  16th  September,  being  afterwards 
exdnded  by  the  court  of  appeal, — I  say,  whatsoever  inconveniences 
ttight  arise  from  these  anomalies,  the  Legislature  might  say  that 
it  Was  better  to  have  fixed  and  determined  soils  .of  electors^  and  a 
roll  from  wkieh  every  one  might  get  extracts^  and  use  them,  to  get 
justice  either  at  the  eleotion,  or  in  attending  to  the  proceedings  of 
the  polls* 

You  will  see  that  this  applies  to  that  class  of  borghs  in  which 
there  are  namerons  electors.  But  we  are  asked,  if  such  was  the 
iflterest  excited,  that  four  hundred  were  ad^ed  by  thb  appeal 
court,  couUl  it  ever  be  intended  that*  such  a  number  should  be 
deprived  oi  the  privilege  of  voting  at  the  municipal  election  ?  Now^ 
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29  Nov.  1837.  it  18  Tery  possible^  if  you  go  into  conjecture,  that  the  Legislature 
^^^y^    may  have  thought,  that  rather  than  allow  a  constant  correction  of 

Oth!ers"v.  "*  ^^'^  ^^^^  ^^  ^^  ^^  ^^  made  up,  it  shall  be  adhered  to.  That  may  have 
M'Gavin  and  been  their  meaning;  but  whether  it  is  or  not,  I  do  not  see  that  it 
is  of  any  consequence.  But  is  it  not  of  some  importance  with  re- 
gard to  other  burghs  that  do  not  send  members  to  Parliament,  that 
a  special  provision  is  made  in  the  6th  section,  and  different  powers 
conferred  ?  and  the  court  of  appeal  may  make  the  greatest  alteration 
on  tbejists  as  prepared.  But  what  does  the  act  of  Parliament  pro- 
vide for  the  correction  of  such  lists  ?  Why,  it  expressly  provides, 
that  on  the  production  by  the  parties  of  the  judgment  of  the  appeal 
court,  it  shall  be  a  warrant  to  the  said  town-clerks  to  correct  their 
lists.  Here  is  an  express  declaration  with  regard  to  that  set  of 
burghs ;  but  there  is  no  such  .course  with  regard  to  the  other,  bot, 
on  the  contrary,  this  special  direction  as  to  the  completion  of  the 
list  on  the  16th  of  September.  In  this  absence  of  any  provision,  we 
must  just  take  the  act  as  it  stands.  In  fixing  that  particular  16th 
September  as  the  terminus  ad  quern  when  such  lists  are  to  be  made 
up  and  finally  corrected,  the  act  of  Parliament  says,  that  the  forma- 
tion of  the  list,  and  the  correction  that  takes  place  in  it,  shall  be  all 
before  the  16th  September.  It  says  *  on  or  before,'  and  I  cannot 
think  myself  warranted,  on  any  principle  of  construction  I  am  ac- 
quainted with,  to  iread  it  ^  on  or  after!  I  will  allude  to  another 
point :  If  it  could  be  made  out  to  our  satisfaction,  that  it  is  the  duty 
of  the  town-clerk  to  correct  bis  list  after  the  16th  September,  and 
that  there  must  also  be  a  way  in  which  he  is  to  hear  the  discussions 
in  the  appeal  court  decided,  or  by  which  he  must  get  access  in  some 
other  way  to  correct  his  list  and  make  it  conform  to  the  decisions 
of  that  court,  then  it  will  follow  that  that  unfortanate  town-derk 
will  bring  himself  under  the  statute ;  that  he,  having  his  duty  pre- 
scribed to  him,  wilfully  mal verses  in  his  oflSce,  in  not  performing 
that  duty ;  and  tlien  the  question  comes  to  be,  could  we  sustain  an 
action  against  that  unfortunate  man  ?  I  am  of  opinion,  for  one,  that 
no  such  action  could  be  sustained ;  that  he  could  not  have  been 
found  fault  with  for  not  having  done  that,  while  the  act  points  oat 
to  him  a  directly  opposite  course.  And  therefore  I  am  clear,  for 
one,  that  Mr  Reddie  acted  correctly  in  terms  of  the  statute,  in  do- 
ing what  was  prescribed ;  and  therefore,  on  the  merits  of  this  com- 
plaint, I  see  no  sufficient  grounds  for  sustaining  it.  I  do  think  that 
it  has  been  pretty  fairly  admitted  that  the  present  difficulty  arises 
from  a  blunder  and  omission  of  the  act;  but  it  is  for  the  Legislature 
alone  to  correct  it.  I  am  for  refusing  the  bill  as  well  as  the  inters 
diet;  but  if  your  Lordships  are  disposed  to  pass  the  bill,  in  order  to 
try  the  question,  I  shall  concur. 
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Lord  Gknlee  concurred  with  the  Lord  Juatice^Clerk  on  the  com-  29  Not.  1837. 
petency  and  merits.     The  suspenders  baying  right  to  vote,  they    ^^^^^^ 
bare  a  right  or  title  to  complain.     We  ought  not  to  be  too  ready  ooierao.'" 
to  correct  the  supposed  errors,  or  to  supply  the  supposed  deficien-  M'Gmvin  aod 
f»es  of  acts  of  the  Legislature.     There  is  no  doubt  that  it  was  in-       ^"* 
tended  to  give  the  right  of  election  in  burghs  to  the  same  people  Opinion  of 
who  were  entitled  to  vote  for  a  member  of  Parliament ;  but  then,      ^^' 
when  the  act  has  pointed  out  a  particular  way  in  whicli  this  is  to 
be  done,  are  we  to  supply  what  is  awanting,  or  to  make  it  out  in  a 
way  totally  different  ?  The  act  refers  expressly  to  a  Ibt  or  roll  to  be 
made  out  by  the  town*clerk,  to  be  used  in  burgh  elections,  and  not 
to  the  parliamentary  register.     That  list  is  required  to  be  made  out 
QD  or  before  the  15th  September,  and  it  does  not  allow  any  altera- 
tion to  be  made  upon  it  after  that  date.     The  appeal  courts,  no 
doubt,  were  held  after  that  date ;  and  this  was  known,  or  should  have 
been  known,  to  the  framers  of  it ;  but  there  has  been  no  provision 
nade  for  altering  the  list  or  roll ;  and  perhaps  it  may  have  been 
thooght  the  wisest  thing  to  have  a  fixed  and  certain  roll  as  at  a  par- 
ticular date.     Section  8.  provides,  that  persons  entitled  to  vote 
shall  be  on  the  list  or  roll  made  up  as  aforesaid.     Then  why  not 
ate  other  words,  if  this  was  intended  to  apply,  not  to  the  town^cierk's 
list  but  to  the  parliamentary  register  ? 

Lord  Meadowbanh.  —  I  am  quite  satisfied,  notwithstanding  the 
very  anxious  attention  I  have  paid  to  every  word  of  the  statute, 
and  those  considerations  that  have  determined  your  Lordship  and 
Lord  Glenlee,  that  the  conclusion  I  have  arrived  at  must  be  erro- 
aeoos ;  but,  at  the  same  time,  having  been  quite  unable  to  see  the 
error  ID  the  judgment  I  have  formed,  differingasitdoes  on  the  material 
point  before  us  from  that  of  your  Lordships,  it  is  my  duty  to  state 
the  grounds  of  my  opinion.  I  entirely  concur  with  your  Lordship, 
in  the  first  place,  on  the  question  of  competency.  I  think  that, 
upon  that  point,  there  is  really  no  rational  ground  of  doubt.  It  is 
clear  that  in  this  statute  there  is  no  express  exclusion  of  the  jurisdic- 
tion of  the  Court  of  Session.  That,  I  think,  is  admitted  on  all  hands ; 
aod  in  all  cases  where  there  is  no  express  exclusion  of  the  jurisdic- 
tion of  this  Court,  I  understand  the  general  principle  to  be,  that  the 
redress  which  parties  have  a  right  to  obtain  against  any  wrong  what- 
soever would  lie  with  your  Lordships.  Where  you  have  the  means 
•f  giving  redress,  I  think  likewise  you  have  die  right,  and  are  bound 
in  duty  to  protect  the  party. 

•  But  then,  my  Lords,  the  objection  taken  was,  that  a  snnmiary 
remedy  being  allowed  only  as  to  the  annual  election  of  magistrates^ 
it  seemed  to  be  inferred  by  Mr  Ivory,  that  therefore  the  right  of 
suspension  was  held  to  be  excluded,  because  that  exclusion  existed 
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29  No?.  1837.  under  the  former  system  of  law.    I  will  freely  say  that  there  was 

^^^V^^    an  impression  on  my  mind---certainly  a  belief  in  the  principle— that 

Oi^era  9  ^^  suspension  was  often  tried  under  the  statutes  of  Geo.  II.  and 

M*6avinftQd  Oeo.  III.;  but  I  have  ^one  through  the  books,  and  can  find  no 

^^^*^"-  ground  for  the  opinion  I  bore  formed.     I  thus  can  see  no*  aatho- 

Opinion  of      rity  in. the  adjudicated  cases  previous  to  the  statute  now  before  i»i 

Court.  nn  j  therefore  we  remain  without  any  authority  against  a%  and 

resting  on  the  general  principle.     But  then  it  has  been  stated,  and 

pretty  strongly,  that  those  statutes  seem  to  imply  that  the  juriidio- 

tion  of  your  Lordships  was  to  be  excluded,  and  those  dedsions  were 

not  to  be  troubled ;  that  the  decisions  of  the  courts  below,  under  the 

Reform  Act,  and  under  this  act,  are  not  to  be  reviewable  in  any 

shape  in  this  Court     On  the  grounds  stated  by  your  Lordships,  I 

have  read  the  statutes  differently.     In  the  first  place,  there  is  the 

1 7th  section,  where  it  is  quite  clear  that  the  judgment  of  a  eonrt 

of  law  is  referred  to  in  two  places^    The  87th  section  is  an  impor* 

taut  section,  and  I  will  refer  you  to  the  words  in  which  it  is  draws 

up.     That  section  provides,  *  that  no  irregularity  or  nollity  in  the 

*  election  of  any  councillor  or  magistrate  shall  in  apy  case^  after  the 

*  passing  of  this  act,  annul  or  affect  the  election  of  other  coundllon 

<  or  magistrates  not  liable  to  the'  same  grounds  of  objection,  hot 
^  those  particular  elections  only  in  which  such  irregularity  or  nnl- 

<  lity  shall  have  occurred.'  Thus,  while  in  the  former  section  it 
shows  the  power  of  the  court  to  disfranchise  a  burgh,  and  to  hold 
it  to  be  without  magistrates,  it  shows  it  to  be  in  the  power  of  the 
Court  also  to  try  questions  of  nullity,  and  on  the  ground  of  nulli^ 
it  prevents  it  from  reducing  the  whole  of  the  election.  To  the 
importance  of  that  ward  qfter^  in  looking  to  the  effect  of  die  av<Hd« 
ance  of  the  election  of  one  of  the  councillors  at  the  annual  election, 
I  shall  have  occasion  to  call  jrour  Lordships'  attention,  becsMse  it 
does  seem  to  me  to  be  most  important,  with  a  view  to  the  one 
point  strongly  pressed  on  the  part  of  the  req>ondents,  the  notion 
that  we  may  be  excluded  from  interfering  because  the  conncii  is 
not  full.  But,  in  short,  the  view  that  I  took  of  it  was  that  which 
pressed  on  your  Lordship,  that  here,  on  the  statute,  die  council  have 
no  power  of  judging,  but  a  mere  ministerial  power ;  and  that  instead 
of  it  being  implied  that  the  juMsdiction  o£  this  Court  was  to  be 
excluded,  it  had  just  the  opposite  effect,  by  necessarily  leading  to 
one  inference,  and  no  other,  that  the  jurisdictioD  of  this  Court  was 
recognised. 

Then,  the  next  ground  taken  was,  that  although  the  jurisdictioii 
was  not  excluded,  it  was  highly  inexpedient  for  your  Lordshiprto 
exercise  it  in  the  form  of  a  suspension  and  interdict  in  a  caae  ari- 
sing out  of  an  annual  election ;  and  the  reason  was,  it  was  said,  that 
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is  that  case,  if  yon  did  exercise  it,  it  would  have  the  effect  of  re«  29  Nov.  1837. 
dnoBg  Ae  wbcle  election.    Your  Lordship  has  given  one  answer,    ^*^^y^^ 
aad  I  do  not  repeat  it;  bat  I  say  that  the  87th  seetion  distinctly  othe»v.*° 
profides  that  the  election  of  the  magistrates  shall  not  fall ;  because,  M^Gavin  mad 
where  the  election  was  void  and  null,  it  is  jost  the  same  thing  as    _f2* 
if  he  had  never  been  elected.     I  cannot  for  my  life  see,  that  where  OpinioD  of 
an  electioiD  is  declared  null  by  some  conrt,  it  is  not  the  same  thing 
as  if  there  was  no  election.     Take  the  case,  that  a  person  branded 
with  in&mia  juris  had  beeneleeted  by  one  of  the  wards  of  Gb^ow, 
and  stood  -on  the  list  to  which  there  was  no  objection  at  all,  and 
that  a  qaestion  had  been  brought  before  your  Lordships  in  a  com- 
petent form,  and  yon  had  deehired  it  void  and  null,  I  say  that  it  is 
jast  the  same  thing  as  if  he  had  been  absent.     Surely,  in  that  case, 
yon  would  not,  on  the  principle  as  Mr  Ivory  put  it,  allow  him  to 
lit  and  act  in  the  meantime.     That  is  altogether  out  of  the  ques- 
tion.   If  that  was  afterwards  to  be  found  to  attach  to  him,  his  eleo- 
tien  ab  initio  would  be  void  and  null.     Therefore,  I  am  perfectly 
dear  that  in  this  ease  there  is  nothing,  either  ab  inconvenienti  or 
in  principle,  that  excludes  your  Lordships  from  competently  taking 
SQgnisanoe  of  this  qoestion* 

The  main  point  remains^  and  here  the  facts  to  be  kept  in  view 
are  extremely  few  and  simple.  It  appears  that  M^Gavin  was  quali* 
ied  on  or  before  the  16th  of  September ;  but  then  after  the  16th 
of  September, — as  soon- after  the  1 6th  of  September  as  the  deriu 
eoald  do  it,  (because,  as  Mr  Reddie  in  his  pretest  states,  it  was 
totally  Impracticable  for  them  to  make  up  the  lists  within'  the 
tine  prescribed,) — as  soon  after  the  16th  as  the  hurry  of  the  busi- 
ness admitted,  Mr  Reddie  transfers  the  name  of  M^Gavin  to  the 
list  or  roll  ^  the  burgh  electors  £rom  die  Sheriff's  register,  in  terms, 
it  is  saidy  of  the- 4th  section  of  the  Reform  Act.  I  am  founding 
nothing  on  the  facts,  but  only  saying  that  the  precise  worda  of  the 
act  were  not  the  rule  with  the  town*derks,  because  they  were 
bopud  to  do  it  on  or  before  the  16th.  But  the  clerks  freely  state 
that  they  were  incapable  of  making  the  transcripts  by  that  day.^ 
Again,  it  appears  that  on^r  before  the  20th  of  October,  M^Gavin 
was  expmiged  from  the  pi^liamentary  register,  and  certainly  did 
net  stand  in  that  register  on  the  7tb  of  November.  These  fiicts  I 
am  stating  as  admitted,  not  disputed.  Thus  his  name  is  expunged 
after  the  16th  of  September,  en  the  ground,  and  on  no  other,  that 
he  was  not  duly  entered  on  that  raster  upon  the  16th  September; 
and  therefore^  on  the  20th  October,  he  Was  expunged,  as  itot  ha- 
ving been  duly  entered.  Now,  on  (he  7th  November,  the  votes 
were  taken  in  the  face  of  a  protest.  On  the  8tb,  notification  of 
the  application  to  this  Court  was  given,  and  the  matter  was  made 
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29  Not.  1837.  litigious.     At  that  time,  and  upon  the  9tb,  the  acceptance  and  re* 
^^^V^^    ception  took  place,  but  by  this  time  the  whole  matter  was  rendered 

Otberav.""    Htigious ;  and  therefore,  on  that  point,  I  concur  witli  your  Lord* 

M*GaTin  and  ship,  that  the  party  was  not  too  late  in  bis  application  for  redren. 
^"'  Such  being  the  situation  of  things,  let  us  consider  the  statutes. 

Opinion  of  After  considering  the  subject  with  all  the  attention  I  have  been 
able,  I  cannot  arrive  at  the  conclusion,  that  we  are  confined,  io  the 
interpretation  of  those  laws,  to  the  acts,  cap.  76.  and  77.  I  think 
it  is  quite  clear  in  general :  but  before  saying  more,  I  wish  to 
guard  myself  against  diving  into  the  opinions  and  wishes  of  the 
Legislature ;  I  can  only  dive  into  their  objects  and  wishes  by  the 
words  they  have  employed.  But  then  I  must  look  at  how  they 
are  employed,  and  how  they  have  themselves  interpreted  them,  in 
order  to  know  what  their  true  and  legal  meaning  is.  Now^  by  the 
Burgh  Reform  Acts,  cap.  76.  and  77,  there  were  burghs  in  three 
different  predicaments,  in  which  the  object  of  the  law  was  to  pro- 
vide constituencies.  There  were  the  royal  burghs,  who,  either  by 
themselves,  or  in  connection  with  others,  sent  representatives  to 
Parliament ;  diere  were  the  royal  burghs  who  had  no  representB- 
tives  in  Parliament,  excepting  so  far  as  some  of  the  individuals  re* 
siding  in  the  burgh  were  voters  in  the  county  to  which  il  was  an- 
nexed; and  then  there  were  the  new  created  burghs,  who,  either 
by  themselves,  or  in  connection  with  others,  sent  representatives 
to  Parliament.  Now,  before  proceeding  to  consider,  (for  I  think 
we  must  consider  what  was  done  to  each  of  these  different  sets  of 
burghs,)  I  would  humbly  beg  leave  to  state  to  your  Lordships  the 
principle  of  construction  on  which  I  think  that  we  are  bound  to 
proceed  in  reading  them.  I  think,  that  in  all  cases  where  a  pubiie 
statute,  or  any  statute,  has  and  declares  a  distinct  object  to  be  in 
view,  to  be  in  the  contemplation  of  the  Legislature,  it  is  incumbent 
on  a  court  of  law,  if  the  words  are  express,  or  words  are  employed 
which  are  ambiguous,  and  may  admit  of  two  interpretations,  to 
adopt  that  interpretation  which  will  carry  into  effect  the  declared 
object  of  the  Legislature. 

The  advising  having  been  resumed  this  day, 
Jjord  Meadowbankf  in  continuation — I  stated  yesterday  that  I 
agreed  with  your  Lordships  as  to  the  competency,  and  I  am  not 
quite  clear  that,  under  the  former  acts,  we  could  not  give  the  re- 
medy ;  because,  in  the  case  of  Ferrier,  the  Court  applied  the  re- 
medy of  suspension,  and  removed  the  individual  who  was  in  the 
council  That  view  would  remove  all  exception  taken  to  the  titles 
if  there  was  any ;  but  there  has  been  no  objection  on  this  groundi 
and  I  am  clear  that  there  is  sufficient  title*  Now,  my  Lord,  yon 
are  aware  that  we  are  now  called  on  to  interpret  die  words  of  a. 
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new  code  of  law,  if  I  may  ase  the  expressioiL  It  is  quite  clear  29  Not.  1837. 
that  those  statutes  were  introduced  for  the  purpose  of  giving  a  new  ^>^y^^ 
constitution  to  one  set  of  public  bodies,  and  to  create  a  constitution  oth"n ^.  '"^ 
for  another.  In  the  first  place,  there  were  royal  burghs  that  sent  M^Gavin  and 
members  to  Parliament ;  these  were  to  have  one  constitution,  and  ^^^ 
burghs  that  were  not  parliamentary,  they  were  to  have  a  constitu-  Opinion  of 
tioD  identical  with  the  other.  But  then  there  was  another  set  of  '^' 
burghs  that  had  no  representatives :  they  were  also  to  have  a  con- 
ilitotion  given  to  them,  and  that  likewise  was  identical  with  the 
other.  In  considering  these  acts,  it  appeared  to  me  necessary,  in 
the  first  place,  that  we  should  make  up  our  minds  distinctly  as  to 
the  rule  cf  interpretation  that  should  be  applied  to  their  provisions. 
And,  IB  the  jSrxf  place,*  I  apprehend  that  it  is  perfectly  clear  and 
msaifest,  that  where  the  statute  lays  down  a  clear  and  precise  rule 
of  proceeding — where  the  terms  are  perfectly  definite  and  precise 
— where  there  is  no  ambiguity — a  court  of  law,  in  interpreting  the 
statute,  is  not  entitled,  on  any  view  of  expediency — upon  any  view 
even  of  absurdity, — I  say  they  are  not  entitled  to  relieve  them- 
selves from  enforcing  the  plain,  obvious,  and  distinctly  announced 
declaration  of  the  meaning  of  the  statutes.  But,  then,  while  that 
ii  the  case,  we  are  Hot  to  look  at  the  mere  words — half-a-dozen 
words,  or  a  dozen  running  after  one  another ;  but  we  must  look  to 
the  iriiole  context,  and  see  whether  it  does  not  sufficiently  announce 
thepnrpose  of  the  Legislature.  If  it  does,  we  are  to  walk  by  that, 
and  no  other  rule.  And,  in  the  second  place,  where  the  language 
af  the  statute,  in  any  particular  enactment,  or  branch,  or  clause  of 
its  enactment,  is  in  truth  ambiguous,  or  where  there  is  language  ad-* 
mitting  of  a  double  interpretation,  then,  if  the  Legislature  itself  has 
distinctly  announced  what  was  its  object  in  making  that  provision ; 
if  it  has  stated  that  we  have  an  object  in  view,  and  in  order  to  carry 
this  object  into  effect,  we  make  the  following  enactment,  then  I 
iay,  when  the  enacting  words  admit  of  a  double  interpretation, 
keeping  in  view  the  declared  object  of  the  Legislature,  you  are 
bound  to  lean  to  that  interpretation  which  carries  forward  the  object 
of  the  Legislature,  and  not  to  adopt  that,  apparently  the  one  which 
the  words  will  bear,  if  it  at  the  same  time  has  the  effect  of  defeating 
the  object  of  the  Legislature.  And  so  in  those  cases  where  the  Le- 
gislature has  declared  its  object  to  be  to  carry  forward  into  execution 
any  particalar  provision,  if  we  find  either  in  one  statute  or  in  differ 
rent  statutea-^either  in  the  different  clauses  of  one  statute  or  in  the 
daoses  of  different  statutes,  any  one  of  those  clauses  ambiguous,  or  ad^^ 
nutting  of  more  interpretations  than  one,  we  are  bound,  I  apprehend, 
to  adopt,  as  the  preferable  mode  of  interpretation,  that  which  will 
give  to  the  statute  itself  au  uniform,  consistent,  and  congruous  inters 
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29  Noy.  1837.  pretation*  In  sbort^  my  Lords,  if  a  clause  of  a  statate  read  one  way 
^""^y^^  would  render  the  statute  itself  either  inextricably  or  nugatory,  or  in* 
Oth^n'tf.  "^  congruous  througboot ;  and  if  you  can  read  it  anodier  way  wbich  U 
M^Gmvin  and  wiU  fcirly  admit  of,  then  you  are  to  take  that  which  will  render  il 
Others^  isongfuous  and  eztrioable ;  and  then,  if,  in  order  to  get  at  this— 
Opjioion  0^  and  this  is  the  point  which  I  wish  to  call  yiwr  altestton  to^l  mJi 
Couru  j^  j^  order  to  get  at  this  meaning,  of  the  statutt,  you  find  thst 

there  is  a  difficulty  from  the  words  that  are  employed,  you  are  to 
consider  whether  these  words  are  employed  in  the  ordinary  Ttfaa* 
eular  sense  of  the  terms,  or  in  a  parliamentary  sense,  as  giyeo  yoa 
in  those  very  statutes  which  you  are  called  on  io  construe ;  becauae, 
if  I  find  the  terms  employed  which  in  ordinary  speaking  would  be 
condusiye  of  the  matter,  bat,  being  found  in  the  acts  1  am  inter$i 
preting  may  hare  received  another  meaning,  I  apprehend  that  (hen 
is  no  doubt  that  in  that  case  I  am  bound  to  take  the  parliamentary 
sense,  and  throw  overboard  the  ordinary  and  vernacular  seose. 
Now,  I  make  this  statement  in  the  very  outset,  because  1  know 
that  if  there  is  an  error  in  this  proposition,  the  whole  of  my  opiaioa 
must  go  for  nodiing;  but  if,  on  the  contrary,  after  thinking  o?er 
and  over  again  on  the  subject,  I  can  see  no  error  in  these  views, 
then  I  will  show  you  how  they  bear  on  the  interpretation  of  thu 
statute.  My  Lord,  I  cannot,  however,  express  more  strongly  tlua 
you  did  the^most  just  remark  with  which  your  Lordship  set  out, 
that  we  are  not  entitled  to  remedy  defects  in  the  statute,^— that 
we  are  not  entitled  to  supply  any*deficiency^  if  a  deficiency  is 
apparent,-^that  we  are  not  entitled,  whatever  may  have  been  tbe 
object  of  the  Legislature,  and  however  we  may  have  been  sadsfied 
of  it, — I  say  that  we  are  not  entitled  to  carry  through  that  object,  if 
the  means  are  not  given  us.  In  short,  we  are  not  entitled  to  legislate 
where  the  Legislature  has  chosen  to  be  silent.  But  the  opinion 
1  have  formed  in  this  case  depends  on  no  such  pretensions;  I  do 
not  pretend  to  supply  any  deficiency, — I  do  not-  pretend  to  legjs^ 
late  where  the  Legislature  is  silent;  all  that  I  do,  is  to  give  a  bis 
interpretation  to  the  statute,  in  consistency  with  the  rule  of  inte^ 
pretation  I  have  laid  down.  I  perfectly  agree  with  your  Lordship^ 
that  if  this  question  depended  upon  the  mere  announcement  of  die 
fitct  in  one  branch  of  the  statntci  that  the  roll  was  to  be  made  op, 
correeted,  and  completed  on  tbe  1 6th  September,  and  we  had  no 
right  to  look  anywhere  else  for  the  meaning  and  interpretation  of 
the  words  employed  with  regard  to  this  announcement  of  the  order 
of  the  Legislature, — why,  I  would  have  no  difficulty,  any  more  than 
your  Lordship,  because  I  am  quite  clear  that  had  the  Legislators 
stopped  short  at  the  16th  of  September,  we  would  have  had  no 
right  to  supply  any  thing.   But  I  think  that  your  Lordship's  opinion 
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went  not  merdy  on  theee  words,  Uiat  the  roll  or  lUt  is  to  be  trans*  89  Not.  1887. 
ferred  on  the  16th ;  your  Lordship  went  a  little  farther,  and  stated     ^^"^y^*^ 
most  powerfoUy  the  meaning  and  the  great  weight  to  be  given  to  oihm  p.  * 
the  words  *  completed  and  corrected ;'  and  I  think  it  was  mofst  M*6a?ia  ui4 
strongly  and  most  powerfully  laid  down*.    Now  I  think  that  the       ^^' 
only  way  in  which  we  can  grapple  with  the  fisiir  interpretation  of  Opiniop  of 
this  proTitton  of  the  statute,  and  those  clauses,  is  to  make  out  what    ^"^* 
was  the  meaning  of  the  Legulature, — in  what  sense  the  L^slature 
hire  employed  the  words  completed  and  o&rreeied*     My  Lord,  I  do 
not  think,  and  I  cannot  think,  that  it  would  bare  been  the  best 
thing  for  die  Legislature  to  have  done,  to  have  had  a  list  made  up 
OD  the  16th,  which  was  manifestly  open  to  review  with  regard  to 
the  parliamentary  election ;  that  they  were  to  take  it  in  its  imper- 
fect state,  and  to  make  that  the  rule  of  regulating  the  franchise  in 
die  burghs.    I  do  not  think  that  the  best  thing.     I  think  it  manin 
festly  absnid«^-6a  very  absurd,  that  if  you  can  find  that  the  statute 
win  aflbrd  another  interpretation,  it  does  appear  to  me  to  be  our 
imperaUve  duty  to  give  it  that  interpretation,  and  for  the  purpose 
of  rendering  the  statute  congruous  and  consistent  with  itself. 

Now,  my  Lord,  in  the  first  place,  in  order  that  we  may  know 
whether  we  are  entitled  to  look  to  all  the  terms  of  these  statutes, 
or  whether-we  are  bound  simply  to  this  one  statute,  let  us  see 
whether  we  are  not,  by  the  very  nature  of  the  enactment,  forced 
to  look  at  all  the  statutes,  at  least,  not  only  at  chap.  76,  but  like* 
wise  at  whal  is  termed  the  2d  and  dd  of  William  IV.,  called  the 
Reform  Act.  In  order  to  settle  my  mind  on  that  subject,  I  go  no 
fiurther  than  the  preamble  of  the  Burgh  Act ;  for  it  goes  on,  after 
declaring  the  deficiency  that  has  arisen,  aud  the  filling  off  from  the 
old  oonftitution,  *  that  from  and  after  the  period  when  this  act 

*  shall  come  into  operation,  the  right  of  electing  the  town-council 
^  in  all  such  burghs  respectively,'  <  shall  be  in  and  belong  to  all 

*  such  persons,  and  to  such  only*  <  as  are  or  shall  be  qualified,  as 
'  owners  or  occupiers  of  premises  with  the  royalty,  whether  ori* 
'  gtaal  or  extended,  of  any  such  burgh,  to  vote  in  the  election  of 
'  a  member  of  Parliament  for  such  burgh,  by>  virtue  of  an  act  pass* 

*  ed  in  ike  2d  and  3d  year  of  the  reign  of  his  Majesty  King  Wilt 

*  liam  IV«,  intituled.  An  act  to  amend  the  representation  of  the 

*  people  in  Scotland,  and  as  are  duly  registered  as  such  voters  in 

*  the  registers,  by  the  said  resited  act  appointed  to  be  kept'  Now, 
how  am  I  to  understand  apd  to  get  at  the  fact,  whether  those  voters 
are  or  are  not  qualified  ?  I  am  not  to  gatiier  it  in  chap.  76,  but  I 
am  bound  to  gQ  back  and  look  ipto  the  statute  of  2d  and  dd  WiU 
liam  IV.,  in  order  to  see  what  the  qualification  is,  and  how  the 
register  is  to  be  made  up,  by  which  the  right  given  to  those  indi- 


144  DECISIONS  OF  THE  No.  14. 

fid  Not.  1837.  viduals  to  Vote  was  confirmed.    I  am  only  speaking  now  of  the  two 
^"^^y^^    statutes  being  bound  together  to  that  effect ;  and  I  am  speakiog  to 

Othen  v.  *°    ^^  Simply  that  I  may  be  entitled  to  look  at  the  language  employed 

M'GaTiQ  and  in  the  one  statute,  so  as  to  interpret  the  language  employed  in  the 
^^  other*     And,  my  Lord,  the  same  observation  applies,  or  I  am  en- 

Opinion  of      titled  legally  to  make  the  same  application :  there  is  not  much  occa- 
"^  sion^to  look  to  the  77th  chapter,  but  I  am  entitled  to  look  at  the 

words  employed  in  the  77th,  in  interpreting  the  76th.  And  for 
this  reason,  that  it  is  pefeetly  clear,  as  I  have  already  said,  that  the 
76th  chapter  and  the  Reform  Act  are  coupled  and  tied  together. 
But  I  submit  to  your  Lordship,  that  it  is  perfectly  clear  that  the 
declared  and  avowed  purpose  of  the  Legislature  was  to  make  a  ani* 
form  and  consistent  constitution  for  those  three  sets  of  burghs. 
The  declaration  is  not  merely  with  regard  to  the  parliamentary  and 
royal  burghs,  and  the  burghs  that  are  not  parliamentary,  to  the 
effect  of  sending  representatives  of  their  own,  or  in  connection  with 
any  other  burgh,  but  with  regard  to  those  newly  created,  that  the 
foundation  of  the  elective  franchise  is  the  same,  that  there  shall  be 
rolls  kept,  that  the  qualification  of  residence,  the  mode  of  election, 
the  day  of  election,  the  election  of  the  magistrates,  shall  in  one  and 
all  of  these  be  identical.  And,  therefore,  I  should  think  it  very  hard 
indeed,  in  being  called  on  to  construe  one  of  these  statutes,  where 
the  purpose  is  clearly  avowed  by  the  Legislature  to  make  such  pur- 
pose the  converse  of  itself,  or  if  you  are  not,  to  the  effect  of  seeing 
the  meaning  employed  by  the  Legislature,  entitled  to  look  at  one 
and  all  of  these  three  statutes. 

Now,  I  beg  you  to  look  at  a  clause  of  the  statute  in  corrobora- 
tion of  what  I  am  stating,  which  is  the  4th  clause,  and  see  how  it 
confirms,  beyond  all  question,  what  I  am  now  stating.  The  pro« 
vision  is,  <  That  the  respective  town- clerks  of  each  royal  bui^h 

*  shall,  on  or  before  the  20th  day  of  October  in  the  present,  and  on 

*  or  before  the  16th  day  of  September  in  all  future  years,  make  op 
<  and  complete  a  list  or  roll  of  persons  entitled  to  vote  in  the  election 

*  of  the  common  council  of  such  burgh,  in  manner  following.* 
This  is  a  provision  that  applies  to  both  sets  of  burghs.  It  applies 
to  the  royal  parliamentary  burghs,  and  it  applies  to  the  royal  burghs 
not  parliamentary.  They  are  therefore  tied  together  by  the  enact- 
ment, most  clearly  and  distinctly ;  and  every  term  which  is  employed 
in  the  one  case  is  a  proof  of  what  is  the  meaning  of  the  words  em- 
ployed by  the  Legislature  in  the  other.  You  are  entitled  to  take 
the  words  from  this  one  section  and  apply  them  to  the  provision 
with  regard  to  the  other  set  of  burghs.  Again,  in  section  5,  the 
words  that  are  made  use  of  in  the  statute,  with  regard  to  the  burghs 
now  under  consideration,  are,  *  Each  town -clerk  in  the  burghs  con* 
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*  tained  in  the  said  recited  act,'  &c»  ^  shall  complete  and  correct :'  29  Nov.  I837. 
these  are  the  words.     Now,  go  back  to  the  preceding  portion  of    ^>^v-*«^ 
that  section,  and  see  what  the  clause  is ;  *  And  each  town-clerk  in  Qj^etT ^  *"** 

*  such  burghs,'  that  is,  in  the  burghs  not  parliamentary,  ^  shall,  on  AT^Gavin  and 

*  or  before  the  16th  September,  proceed  to  the  completion  and  cor-        "; 

*  reetion  of  such  list,'  the  very  words  that  are  employed  in  the  sub-  Opinion  of 
sequent  part  of  the  clause.     But  was  that  meant  to  be  final  ?  Were  ^^"''^ 
the  words,  '  complete  and  correct,'  to  prevent  the  future  correction 

of  the  list  ?  In  the  very  next  section,  the  6th,  provision  is  made  for 
the  correction  of  that  list  after  the  16th  of  September.     Therefore, 
I  am  not  speaking  as  to  whether  there  is  such  power  of  review ;  I 
am  speaking  solely  of  the  parliamentary  language,  and  it  is  distinct- 
that  the  meaning  of  the  terms  '  complete  and  correct '  does  not  ex- 
dude,  but  will  admit  of  subsequent  correction  and  completion.' 
And  turn  to  the  words  of  the  7  th  section,  where,  in  like  manner, 
yoQ  will  find  the  same  words  used,  especially  the  word  *  corrected,' 
although  a  court  of  review  may  afterwards  reverse  the  decisions  of 
the  Sheriff.     Now,  when  we  find  the  Legislature  here  most  dis- 
tiocdy  employing  words  which  have  been  founded  on  as  evidencing 
the  view  that  the  whole  was  to  be  corrected  and  completed,  and 
yet  find  that  the  Legislature,  in  the  same  section  of  the  Act  of 
Parliament,  and  in  the  Municipal  Act,  22d  section,  say  that  each 
Sheriff  shall,  on  or  before  snch  a  date,  finally  correct  and  complete 
the  list, — bow  are  you  to  interpret  that  ?    In  short,  a  dictionary  is 
given ;  it  may  be  a  very  bad  dictionary,  and  I  am  not  saying  it  is 
a  correct  one.     It  may  be  an  Irish,  mode  of  using  the  words,  <  cor- 
'  reeted  and  completed,'  or  it  may  be  a  Scottish  one ;  for  the  act 
certainly  contains  some  Scotticisms.     But  I  must  take  them  as 
Parliament  has  stated  them ;  and  I  can.  give  them  no  other  inter- 
pretation.    Therefore  the  question  is,  whether  we  can  rely  on  the 
words  complete  and  correct^  as  exclusive  of  the  power  of  subsequent 
correction ;  and  it  does  not  appear  to  me  that  we  can  do  so,  and 
upon  that  my  opinion  is  founded.     It  therefore  seems  to  me,  that, 
in  using  the  words  *  completed  and  corrected,'  the  statute  really, 
did  not  mean  that  it  should  be  then  completed  and  corrected  as  it 
then  stood,  but  that  it  was  subject  to  that  mode  of  completion  and 
correction  which  the  system  of  the  law  provided.     And  I  find  that 
this  will  give  an  uniform  and  congpruous  interpretation,  and  not  an 
absurd  and  incongruous  one. 

Then  I  think  I  ought,  nay  I  am  bound  to  look  to  what  the  Re-* 
&rm  Statute  did  do,  to  which  we  are  forced  back  by  the  very  pre- 
aaible  of  this  Act  of  Parliament.  And  in  that  act  I  have  referred 
you  to  a  passage  as  to  how  the  Sheriff's  list  is  to  be  made  up ;  and 
then  there  is  a  subsequent  clause  which  gives  the  court  of  review 
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^«.\i 


S9  Nov.  1837.  viduals  to  vote  was  confirmed 
^"•"v*'    statutes  being  bound  togedi' 
gt^*  ""»  it,  simply  that  I  may  be  e^/ 
M*GaYin  and  in  the  one  statute,  so  as  :^  ^ 

Others. 


Opinion  of 
Court. 


Other.     And,  my  Lord^  |  I 
titled  legally  to  make .  iVZ 
sion.to  look  to  the  ^  f^  i^  ^  ( 
words  employed  iji 


i 


^ali^^d  persons,  or  p 
ously  rejected ;  and 
e  words  of  the  p 
\t  place,  therr 
t  of  the  ^ 
1  topr*- 


<»" 


this  reason,  that,^' 
Bat  I  submit 


76th  chapter  b^  ^  i  I    ^ 


Oa 


19, 


.6^  mai 
.  ote/    That  is 
Then  the  5th  section 
in  like  manner/     Now  here  are  tiids^^^^ 
iiich  refer  to  barghs  where  th^re  is  a  power  otx^ 
burghs  not  parliamentary,  in  which  there  h  to 


declared  an' 
form  and 

The  dec' 

roval  '  ^^^  ^^  review  and  of  correction  : — «  The  Sheriff  tim 

effec*         0jid  complete  his  list  on  or  before  the  16th  September,  by 
yin?  ^^^  names  of  those  that  hare  died,  and  adding  the  nama 

fr     'Jdi^  inserted  in  the  parliamentary  register/     There  is  another 
Lfereoce  to  the  general  Reform  Act;  and  not  only  the  clerk,  but 
^y  person  having  an  interest,  is  bound  to  go  and  see  it,  by  the 
terto^  of  this  provision  ;  and  we,  in  interpreting  the  statute,  aretlM 
required  to  go.     Now,  in  the  register  to  which  we  are  refeRiogt 
tre  see,  that  although  the  Sheriff  is  required  to  correct  and  complete 
])is  list  on  or  before  the  16th  September,  yet  that  it  was  not  mllie 
sense  of  Parliament  a  complete  and  correct  list,  until  after  the  court 
of  review  had  told  the  Sheriff  what  was  to  be  left  in  that  list,  and 
what  was  to  be  taken  out  of  that  list*    Therefore,  when  you  find  io 
the  one  a  provision  with  regard  to  the  disqualification  of  peosioneo^ 
at  the  end  of  the  first  clause,  '  that  no  person  shall  be  entitled  to 
<  vote  who  has  been  in  the  receipt  of  parochial  relief,  or  who  )m 

*  been  a  pensioner  of  any  corporation  within  twelve  months  of  aoy 

*  such  annual  election,'  referring  to  the  period  of  election  as  the  ter- 
minus for  calculating  the  period  of  disqualification, — I  say  here  you 
are  driven  back  to  the  register  as  corrected  by  the  court  of  re- 
view ;  and  as  the  town*clerk  is  only  to  tranbfer  such  as  are  duly  I^ 
corded  in  that  register,  you  are  to  consider  whether  or  not  youcao 
fairly  hold  that  any  man  who  is  afterwards  ordered  to  be  struck  oH 
was  or  was  not  duly  recorded ;  and  if  not  duly  recorded,  then  bow 
does  the  statute  provide  for  his  being  transferred  to  the  other  roll? 
But,  my  Lords,  something  was  said  about  that  provision  at  the  eod 
of  the  clause,  with  regard  to  the  right  of  giving  extract,  and  that 
seemed  to  be  considered  as  very  important.  But  there  is  aaothef 
dause  that  requires  extract  to  be  given,  which,  if  I  remember  righti 
is  an  extract  of  the  judgment  of  the  Sheriff,  which  is  subject  to  rerieir 
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ky  the  nranieipal  act ;  and 
W  that  what  is  done  ah 
^  the  party  the  p 
^^^i  be  entitle 
'th  what  is 
V  tram 


'  V  entailing  the  lands  strictly  on  30  Nov.  1837. 
Hve  deeds;  and  in  regard  to     ^^^^^"^^ 
Tj  into  immediate  possession.  j^ijiQe  o° 


%^ 


]jl 


x>ut  and  input  tenants,  and  Priogle  and 
•  *  as  also  to  name  and  re-       ^"' 

Ters,  and  liable  to  such  Narrative. 

^^hink  prefer;  and  to 
*^^ions  to  any  other 
^ilyy  tB9K^„^^^  oremises,  as  the 

Mi  the  register,  or  bytiK.^,.^^  ^  time ;  and  to 

^^rding  to  the  provisions  of  the^^i^..,.,^^  >on  payment 

^citor^General,  as  to  what  takes  place  betw^^i^  ^m  of  their 

tember  and  20th  October.     There  is  no  means  of 
at  any  period,  because  it  is  since  the  roll  was  hat  made  o^  v     'h  it  is 
the  register  is  not  made  np  until  the  20th  Octobei ;  and  tlktT^|«|l\^'  ^ 
aecordiog  to  the  interpretation  yon  are  going  to  put  on  tUa  im 
yoa  leave  out  the  period  between  the  16th  September  and  ^^ 
October^  as  if  the  Legislature  supposed  it  ceased  being  aecetttn 
to  provide  for  it. 

Bnty  supposing  your  Lordships  are  right,  that  no  correcUon  can 
be  mde  by  the  clerk  on  tUs  record  after  the  16th  September,  have 
we  not  sustained,  or  are  we  not  to  sustain  the  competency  of  thb 
eoaaplanit  ?  Have  you  not  the  power  of  review  of  all  proceedings  ? 
The  whole  prooeedings  may  be  made  void  and  null  in  a  competent 
Ckbl    Now,  if  it  was  to  come  forward  in  that  shape  to  U8|  and  it 
was  to  be  dear, — ^which  in  truth  the  municipal  clerk  may  or  may 
not  have  done, — that  he  had  transferred  to  that  list  an  alien,  a  per<* 
soo  with  the  stamp  of  infiimui  juris, — a  corporation  pensioner, — if 
he  bad  transferred  hiasself  to  the  roll ;  or  if  it  had  been  proved  to 
your  Lordships  that  four  hundred  individuals  were  put  on  by  the 
leview  Sheriffs,  who,  if  inserted,  would  have  had  the  right  to  vote, — 
my  Lords,  in  such  circumstances,  are  your  hands  to  be  tied  up  from 
doiDg  justice  ?  We  are  to  have  the  right  of  doing  justice  at  com- 
aon  law,  although  there  is  no  express  provision  giving  us  that 
rigbt;  and,  on  the  whole,  then,  if  you  are  called  on  to  do  justice, 
wiiere  there  is  not  any  one  provision  tying  yoa  up  from  seeing 
whether  one  provision  of  the  statute  is  more  viokited  than  another 
1  do  not  say  it,  but  it  seems  to  me  an  extraordinary  interpretation 
to  ezdude  your  jurisdiction  on  the  chief  point  that  is  brought  under 
yoor  eonmderation.     But  if  that  is  to  be  the  result,  I  do  not  think 
that  it  would  be  a  safe  interpretation  which  was  to  have  that  effect 
M  ymnr  Lordships'  proceedings.    I  have  detained  you  too  long ; 
bat  knowing  that  I  differed  from  the  rest  of  your  Lordships,  I 
thought  it  my  duty  to  state  my  views  thus  fully* 
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69  Nov.  1837.      Lord  Medwyn, — The  two  views  of  this  case  have  been  so  dis- 

^^^y^^    tinctly  stated  by  your  Lordships,  that  I  hope  I  shall  not  detain  you 

Oih°re*».*'*    l^"g'     There  is,  1*^  The  point  of  competency;  and,  2if,  The 

M'Gavin  and  merits  ;  or,  in  other  words,  the  objection  to  the  form  of  suspension 

^^^^'  and  interdict,  and  the  grounds  of  complaint.     The  form  of  the  ap- 

Opinion  of     plication  is  the  most  difficult  matter  here.     \sty  The  point  of  form 

Couru  jg  ^ip  ^^^  utmost  importance,  as  it  applies  to  every  burgh  in  the 

kingdom.     The  other  is  of  comparatively  little  moment.     I  have 

not  much  attended  to  the  point  of  title,  but  I  think  the  parties  here 

have  the  right  to  complain.    We  have  found,  in  a  former  case,  that 

a  petition  and  complaint  was  not  competent;  and,  although  the 

form  of  application  is  objected  to,  I  thought  the  Solicitor-General 

almost  gave  up  that  point.    I  think  most  of  the  difficulty,  as  to  the 

jurisdiction  of  the  Court,  is  got  over  by  the  statute  itself  giving  the 

power  to  the  Court  to  award  penalties,  and  I  do  not  see  any  doubt 

as  to  the  jurisdiction  of  the  Court;  and,  although.it  were  doubtful 

as  to  the  form  of  application  by  suspension  and  interdict,  there  is 

little  doubt  that  the  Court  have  the  power  of  review  by  reduction 

and  declarator. 

The  great  difficulty  I  have  as  to  the  form  of  suspension  and  in- 
terdict is  the  difficulty  that  would  arise  from  the  not  filling  up  of 
the  council  at  the  time  of  election, — a  circumstance  which  shoald 
make  judges  very  careful  in  interfering  to  grant  interdict  in  such 
a  case  as  this.  Mr  Wight  on  Elections  never  once  doubts  the 
competency  of  suspension.  There  seems  reason  for  the  power  of 
review  in  the  Court  of  Session,  seeing  that  the  council  have  do 
power  of  review ;  and,  considering  this,  and  the  general  power  of 
this  Court  to  correct  and  give  redress,  as  in  the  case  of  Buckney 
in  Linlithgow,  where  a  suspension  was  found  competent,  though 
afterwards  a  reduction  was  conjoined  with  it ;  as  also  Chalmers  v. 
Magistrates  of  Edinburgh,  I  think  suspension  is  competent.  Where 
the  person  is  inducted  and  sworn  into  office,  no  suspension  is  com- 
petent; but  when  he  is  not  inducted  suspension  is  competent. 
In  Orr  v.  Vallance  a  suspension  was  not  sustained,  because  the 
party  was  sworn  in,  and  it  might  well  be  doubted  whether  that  wis 
the  proper  remedy. 

The  next  question  is,  if  the  application  be  competent,  is  it  so  in 
tbe  present  instance  ?  The  votes  for  M'Gavin  are  given  on  7tb 
November ;  and  after  the  declaration  of  the  election  for  the  second 
ward,  the  suspension  is  intinutted  in  council,  and  in  the  afternoon 
of  the  same  day  it  is  intimated  to  M^Gavin.  The  election  was  not 
completed  until  the  9th  November ;  and  I  think  if  a  suspension  was 
competent  at  all,  it  was  intimated  in  good  time. 

2(/,  In  regard  to  the  merits^  the  question  is  here  as  to  the  per« 
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80D8  entided  to  vote ;  whether  parties  after  the  16th  September  29  Nov.  1837. 
can  hare  their  names  added  to,  or  taken  away  from  the  list  or  roll.     ^"^V^ 
By  the  22d  section  of  the  Reform  Act,  the  Sheriff  is  enjoined  to  othera  o. 
examine  and  correct  the  register ;  and  by  the  4th  section  of  the  M*Oavin  and 

Municipal  Act,  the  town-clerk  is  required  to  make  up  and  com-      

plete  his  roll,  and  to  transfer  from  the  parliamentary  register.  No  Opinion  of 
power  is  given  to  him  to  alter  or  correct,  except  the  superfluous 
power  at  the  end  of  this  section,  to  correct  at  the  next  period  of 
making  up  his  roll,  to  add  names  that  have  been  admitted,  or  ex- 
ponge  such  as  shall  have  been  rejected  the  previous  year.  By  the 
8th  section,  the  terms  ^  qualified  voters '  are  used.  How  is  this  to 
be  interpreted,  looking  at  the  whole  provisions  ?  It  must  mean  the 
persons  qualified  at  the  time  when  the  transfer  is  made  from  the 
parliamentary  register  to  the  roll,  and  no  alteration  can  take  place 
afterwards.  The  statute  might  have  authorised  the  town-clerks  to 
alter  the  list  after  16th  September,  but  it  did  not  give  them  that 
power.  We  are  told  of  parliamentary  language  and  common  lan- 
guage, and  of  the  necessity  to  distinguish  between  them  ;  and  this 
might  be  all  very  good,  if  the  statute  said  any  thing  about  such  dis- 
tinction ;  but  where  there  is  no  ambiguity  this  is  not  necessary. 
If  it  bad  been  meant,  it  was  easy  to  have  given  the  town-clerk  the 
power  to  alter  the  list  The  meaning  of  the  Legislature  might 
have  been,  that  only  those  who  should  be  found  qualified,  after  the 
judgment  of  the  court  of  appeal,  should  be  entitled  to  vote ;  but  it 
has  not  signified  this ;  and  it  seems  more  consistent  and  consonant 
with  the  rules  of  language  and  correct  interpretation,  to  hold  that 
the  qualification  meant  is  that  held  at  the  time  the  town-clerk  makes 
up  his  list 

The  Lords  pronounced  the  following  interlocutor : 

*  The  Lords  having  advised  this  bill,  with  the  answers  and  pro-  Judgment. 
'  doctions^  and  heard  counsel  for  the  parties,  on  report  of  Lord 

*  Coninghame,  Ordinary,  sustain  the  competency  of  this  bill  of 

*  suspension  and  interdict,  but  on  the  merits  refuse  the  bill :  Find 

*  expenses  due;  allow  an  account  thereof  to  be  given  in,  and  when 
'  lodged  remit  the  account  to  the  Auditor  to  tax,  and  to  report  to 

*  the  Lord  Ordinary  on  the  Bills  to  decern  for  the  amount' 

Lord  Ordinary,  Cmimghame,  Act.  Dean  o/Fac,  (Hope,)  2>.  M'NeUL  Alt. 

SoL'Gm.  {JttiAerfurd,)  Hunter,  Ivory.  James  Bumesa,  S.  S.  C.  and  Orrff 

I,  W.  &  Agents. 
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No.  XV. 


oath  NovewAer  1837. 


WILLIAM  FORMAN  HOME  and  DAVID  MILNE, 

againai 

JOHN  PRINGLE  and  Others,  and  JOHN  HUNTER 

AND  Others. 

Where  three  truUeee  who  had  £.  100  ofaaUiry  among  Aem^  with  power 
to  namefictors  with  ealarieSf  were  declared  to  be  nowise  *  obliged  to 
do  diligence,  otherwise  Aan  he  or  they  «AaS  tkinhjttf  nor  shedltheg 
be  liable  for  omissions,  but  only  each  of  thsmfir  himss^amd  his 
own  actual  and  personal  intromissions^  nor  shall  Aeg  be  fkrUur 
liable  for  their  factors,  than  that  they  shall  be  habit  and  repute  re- 
sponsible  at  the  time  of  entering  tipon  their  office,* --^Found,  Aat 
they  might  appoint  one  of  t/temselves  to  be  factor  or  cashier  with  a 
salary  ;  and  that  it  being  a  gratuitous  and  friendly  trust,  they  were 
not  liable  for  the  arrears  due  by  the  factor  who  continued  hahtt  and 
repute  responsible  up  to  the  time  of  his  bankruptcy,  as  their  re^ 
missness  did  not  amount  to  adpa  lata,  and  was  covered  by  £fte  elmas 
of  protection  ;  and  that  the  trustee  who  held  the  office  of  cashier,  wiA 
a  salary,  not  having  any  particular  duty  of  a  cashier  to  cheek  or 
call  to  account  the  factor,  was  not  more  responsible  Aan  his 
tees. 


Kftnrative. 


In  1816  the  lale  George  Home  of  Wedderbani,  Billie  and  Pax- 
ton,  executed  a  trust^^disposition,  by  which  the  trustees  were  booBd 
to  apply  the  whole  rents  of  the  estates  for  pajment  of  the  tmsler's 
debts  and  bequests,  of  the  public  burdens,  and  of  the  necessary 
charges  and  expenses  of  the  trustees  and  their  factors, — ^  wfaidi 
'  charges  and  expenses  are  to  be  taken  on  the  honest  word  of  the 

<  acting  trustee  or  trustees  for  the  time,  and  not  to  be  subject  to  cbal« 

*  lenge  on  any  account  or  pretext  whatever ;  and  for  payment  of  sadi 

<  salaries  and  gratifications  as  the  said  trustees  shall  gire  to  factors, 

<  lawyers,  arbiters  or  others,  who  shall  be  employed  with  relatioa 

<  to  the  management  of  this  present  trust ;  and  of  the  yearly  sum  of 

<  L.IOO  sterling,  as  a  gratification  to  the  acting  trustee  or  trustees, 

*  for  their  trouble  in  the  management ;  it  being  hereby  declared, 

<  that  in  case  there  be  at  any  time  more  than  one  acting  trustee,  the 

<  said  yearly  sum  of  L.100  sterling  shall  be  equally  divided  among 

*  the  said  acting  trustees/ 
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The  trustees  were  to  denude  by  entailing  tlie  lands  strietly  on  30  Nov.  1837. 
ike  heirs  mentioned  in  certain  relative  deeds;  and  in  regard  to     ^^^^s/"^^ 
Fasten  to  put  the  heir  of  entail,  if  major,  into  immediate  possession,  ^nne  o.°^ 
Powers  were  given  to  enter  vassals,  to  output  and  input  tenants,  and  Pringie  and 
grant  tacks  not  exceeding  twenty-one  years ;  ^  as  also  to  name  and  re«       ^"* 

<  move  &ctor8  from  time  to  time;  wiUi  such  powers,  and  liable  to  such  Namiive. 

*  diligences  aa  the  said  trustee  or  trustees  shall  think  proper;  and  to 

*  give  sudi  salaries  to  the  factors,  and  gratifications  to  any  other 

*  persons  who  shall  be  employed  in  relation  to  the  premises,  as  the 

*  said  trustee  or  trustees  shall  think  expedient  at  the  time ;  and  to 

*  settle  accounts  annually  with  the  said  factors;  and  upon  payment 
'  of  what  shall  be  found  due,  to  exoner  and  discharge  them  of  their 

<  intromisskms  and  management*' 

The  trust-deed  contained  a  clause  of  protection,  by  which  it  is 

<  provided  and  declared,  that  the  trustee  or  trustees  named,  or  to 

*  be  named  as  aforesaid,  sliall  nowise  be  obliged  to  do  diligence, 

*  otherwise  than  as  he  or  they  shall  think  fit ;  nor  shall  he  or  they 

*  be  liable  for  omissions,  but  only  each  of  them  for  himself,  and  his 
^  own  actual  and  personal  intromissions ;  nor  shall  they  be  farther 

*  liable  for  their  factors,  than  that  they  shall  be  habit  and  repute 
'  responsible  at  the  time  of  their  entering  upon  their  office.' 

By  a  supplementary  trust-deed  in  August  1819,  the  former  iio- 
mtoation  was  revoked,  and  William  Molle  of  Mains,  William 
Priagle,  one  of  the  depute-clerks  of  Session,  and  James  Hunter, 
writer  in  Dunse,  three  of  the  intimate  friends  of  the  truster,  were 
appointed  trustees,  with  the  same  powers  and  provisions  as  in  the 
original  trust,  a  majority  being  declared  to  form  a  quorum. 

In  1820  the  truster  died,  and  in  terms  of  the  trust,  William 
Ferman  Home,  Esq.  was  put  in  possession  of  Pazton,  as  he  had 
attained  aoajority. 

The  truster's  debts  amounted  to  about  L.77,000.  There  were 
legacies  to  the  amount  of  L.8000,  and  life  annuities  of  about  L*  1200. 
The  trust-lands  yielded  a  rental  of  from  L.7000  to  L.8000  a-year, 
and  the  personal  property  was  estimated  at  about  L.  1 9,000.  Mr 
Home  and  Mr  Pringie  accepted  of  the  trust,  and  made  the  follow- 
iag  arrang^Qients,  which  were  afterwatds  approved  of  by  Mr  Hun- 
ter, who  likewise  accepted. 

Mr  Pringie  was  appointed  cashier,  with  a  salary  of  L.50,  Mr 
Molle  to  be  factor,  with  a  salary  of  L.180,  and  Mr  Hunter  to  be 
agent  in  tbe  courts  in  Berwickshire;  and  Mr, James  Brown  was 
appointed  accountant  in  fklinburgh,  with  a  salary  of  L.73. 

The  trust  was  chiefly  carried  on  by  Messrs  Molle  and  Pringie ; 
Mr  Hunter,  who  lived  at  Dunse,  .being  seldom  present  at  any  ex- 
eept  the  annual  meeting,  which  was  fixed  for  the  3l8t  of  December^ 
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f  «ie  for  allowing'  the  b^^'^'^ce  u 

JTAere  /A*  .jurse  no  exoneration  or  discM^rge  was^        *'  , 

to  nc  in  1929  Hunter  repeatedly  wroC:^  /£?  Brawn,  a* 

«  ^      ^rfoJie  and  to  Pringle,  requiring  to  see  a  report  on  the  trust 
«     ^flofs,  or  t^^  accounts.     This,  however,  lie  did  not  miaX  c«i^ 
'^ being  told  by  the  former  that  they  were  in   Im  \i^Tv&%  N»\\ii  &e 
fjew  of  making  up  the  report. 

On  the  24  th  September  1829  Mr  Pringle  wroee,  in  answer  to  a 
letter  from  Mr  Hunter :  <  I  yesterday  had  yours  c^f  tlie  24th.  I 
t  can  assure  you  that  the  circumstance  of  the  bala mice  due  by  Mr 
t  Molle,  the  factor  on  the  Billie  trust-estate,  is  fully  as  distressiW 
«  a  circumstance  to  me  as  it  can  possibly  be  to  you.       Neither  Ib&t 

<  balance,  nor  a  former  one,  I  mean  as  it  stood  sooie  tf^ne  affo  aod 
«  which  amounted  to  about  L.2000,  I  think,  escaped  «Dy  observa- 

•  tion  when  directed  to  it.     I  urged  Mr  Molle  again   and  asaiD, 

•  and  pressed  it  upon  him,  in  the  strongest  manner,  by  letter  to 

<  have  it  paid  up.' 

He  also  stated,  that  in  March  he  had  received  a  payment  from 
Molle  of  L.1500,  which  reduced  the  balance  to  some  h  kindred 
pounds ;  adding,  that  he  had  hoped  to  have  seen  the  whoJe  ex- 
tinguished, but  that  in  spite  of  his  frequent  remonstrances  it  was 
again  increasing,  and  suggesting  to  Hunter  to  write  to  MoWe  on 
the  subject.  This  Hunter  accordingly  did,  adding,  in  a  letter  to 
Pringle  at  the  same  time,  that  if  the  balance  was  not  paid  up  in  tern 
or  fourteen  days,  <  some  other  plan  must  be  adopted  ;   while  I  witf 

•  though  very  reluctantly,  conclude  that  a  certain  unpleasant  sar- 
«  mise  is  not  altogether  without  the  shadow  of  foundation.    This 

•  solely  for  your  own  eye.'     He  also  suggested  that  the  factor  ought 
to  find  security. 

On  the  16th  and  28th  October,  Pringle  and  Hunter  jointly  ai 
dressed  letters,  requesting  him  peremptorily  to  pay  up  the  balance 
of  L.1684  due  in  December  1829.  On  29th  October  they  exe* 
euted  a  revocation  of  the  factory.  The  next  day  Molle  resiirned  * 
and  although  he  had  enjoyed  the  highest  credit  for  solvency  hei  ' 
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timated  that  he  was  to  execute  a  trust-deed  for  behoof  of  his  credi-  30  Nov.  1837. 
ton.    His  sequestration  followed  soon  afterwards,  and  denuded  him     ^*V^^ 

e  ,1     ^      ^  Home  aod 

of  the  trust.  ^  ^  ^  MiJner. 

Pringle  was  also  induced  to  resign  by  a  threatened  action  at  the  Pringie  and 
instance  of  Hunter,  and  shortly,  afterwards  died.     Hunter  likewise       ^"' 
died  in  1823,  and  David  Milne,  Esq.  was  appointed  judicial  factor  Narrative, 
on  the  trust-estate.     The  final  balance  due  by  Molle  in  December 
1830  was  stated,  by  the  report  of  Mr  Brown  in  1 832,  at  L.3375. 

Id  1833  the  present  action  was  raised  against  the  defenders, 
wbich,  on  the  narrative  that  they  had  been  guilty  of  the  most  gross 
and  culpable  negligence,  and  of  wilful  and  corrupt  violation  of  their 
doty  as  trustees,  concluded  for  a  count  and  reckoning,  and  for  pay«> 
ment  of  L.5729,  alleged  to  be  due  by  Molle.  It  concluded  like- 
wise for  L.  10,000  for  alleged  malversations,  and  for  declarator  that 
they  were  not  to  have  any  salaries  beyond  L.lOO  per  annum ;  and 
that  even  that  they  had  forfeited  by  their  conduct. 

Cases  were  ordered. 

The  pursuers  pleaded — That  looking  to  the  clauses  regulating  the  Pursuer*' 
mode  in  which  the  trustees  were  to  settle  the  factor's  accounts, 
it  was  evident  the  truster  had  relied  on  an  annual  settlement 
with  the  factor,  by  which  the  balance  in  his  hand  should  be  paid 
op,  and  that  the  failure  of  the  trustees  to  do  this  had  made  them 
personally  liable  :  That  it  was  incompetent  for  trustees  to  name 
one  of  themselves  to  be  factor,  cashier  or  agent,  with  a  salary ;  and 
that  by  so  doing  they  took  themselves  out  of  the  protection  of  the 
trust-deed,  and  were  liable  for  the  whole  actings  of  the  persons  so 
appointed ;  and,  separately,  that  Pringie  was  liable  in  respect  of 
his  office  of  cashier,  and  his  opportunities  of  knowing  the  intromis* 
sioDs  of  Molle,  to  stricter  diligence,  and  must  at  all  events  be  re- 
sponsible for  the  balance  due  by  the  latter. 

The  defenders  pleaded. — That  every  thing  had  been  regular,  Defenden' 
founding  on  the  case  of  Lady  Montgomery,  4th  June  1822;  and  ^***^ 
Ainslie  and  Others,  6th  Feb.  1835,  F.  C.  ;  and  averring  that  it  was 
quite  nsual  to  allow  the  factor  to  be  in  arrear ;  and  that,  at  all  events, 
it  was  not  such  negligenee  as  would  take  them  out  of  the  protection 
of  the  unusually  broad  clauses  in  the  trust-deed,  especially  as,  in 
reference  to  the  business  to  be  performed,  they  must  be  looked 
upon  as  gratuitous  trustees. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
*  The  Lord  Ordinary  having  heard  parties'  procurators  on  the 
^  closed  record  between  the  pursuers  and  the  representatives  of  the 
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30  Nov.  (837.  <  late  Wiliiam  Pringie,  depute-clerk  of  session,  and  of  the  late 

*  James  Hunter,  writer  in  Dunse,  and  having  also  considered  the 

*  process  and  productions,  Finds,  that  by  the  settlements  of  the  late 

<  George  Home  of  Wedderburn  and   Paxton,    William  Molle, 

*  writer  to  the  signet,  the  late  William  Pringle,  and  the  late  James 

*  Hunter,  were  appointed  trastees  for  carrying  those  settlements 

<  into  effect :  Finds,  that  on  the  17th  of  March  1820,  being  the 

<  first  meeting  of  the  said  trustees  after  the  truster's  death,  WiUism 
^  Molle  was  appointed  factor,  and  the  said  Wiliiam  Pringle  cashier, 

<  each  with  a  salary,  in  addition  to  the  sum  allowed  to  them  by  the 

*  trust-deed  for  *  their  trouble  in  the  management :'  Finds,  that  io 
'  virtue  of  this  appointment,  Mr  Molle  had  large  intromissionB  with 
^  the  rents  of  the  trust^estate  :  Finds,  that  from  December  1822, 
'  large  arinual  balances  were  due  by  the  factor  on  his  intromissMios, 

*  and  were  never  fully  paid  up  :  Finds,  that  the  management,  in 

*  terms  of  the  above-mentioned  appointments,  contintted  until  the 
t  29th  of  October  1830,  when  the  said  factory  was  recalled  by  the 
'  co-trustees,  the  late  William  Pringle  and  the  late  James  Hunter : 

*  Finds,  that  on  the  following  day,  the  bankruptcy  of  the  said 
^  William  Molle  was  declared,  and  that  a  large  balance  was  then 

*  due  by  the  said  WilKam  Molle,  as  factor  to  the  trust-estate, 

*  amounting,  according  to  the  pursuers'  statement,  to  the  sam  of 

*  L.5729  sterling  :  Finds,  that  the  object  of  the  first  conclusion  of 

*  tlie  present  summons  is  to  fix  upon  the  defenders,  the  representa* 

<  tives  of  the  said  William  Pringle  and  of  the  said  James  Hunter, 

<  a  liability  for  the  said  balance. :  Finds,  that  the  said  late  William 

*  Pringle  being  not  only  a  trustee,  but  having  been  appointed 

*  cashier,  with  an  additional  salary,  undertook  in  that  double  dia* 

<  racter  the  spedal  duty,  and  had  the  special  means  of  superintend* 

*  ing  and  controlling  the  actings  and  the  accounts  of  the  factor  and 

*  CO* trustee,  Mr  Molle  :  Finds  it  established  by  the  documents  in 

*  process,  that  the  late  William  Pringle  was  apprised  of  the  fkctor^s 

*  irregularity  in  failing  to  pay  up  and  account  for  the  annual  ba- 

<  lances  of  his  intromissions  :  Finds,  that  the  said  William  Pringle, 

<  though  thus  aware  of  the  factor  Mr  Molle's  violation  of  hia  duty, 

<  took  no  steps,  either  by  requiring  caution,  or  insisting  for  pay- 

<  ment,  or  recalling  the  factory,  for  securing  the  trust-estate  against 

<  the  consequences  of  the  irregularities  of  the  factor,  of  which  he 

*  was  so  cognisant :  Finds,  that  in  these  circumstances,  the  btte 

<  William  Pringle  did  incur  a  liability  for  the  loss  ultimately  occa- 

*  sioned  to  the  trust-estate  by  the  feilure  of  the  said  factor,  William 

<  Molle  :  Therefore,  finds  the  defenders,  the  representatiyes  of  the 
«said  William  Pringle,  liable  for  titte  balance  due  by  the  said 

<  William  Molle  as  factor,  and  appoints  the  case  to  be  called,  that 
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<tb]s  balance  may  be  precisely  aseertained,  but  assoilzies  the  said  30  Not.  1837. 

<  representatives  from  tbe  other  conclasions  of  the  libel,  and  de-    ^^^V^^ 
*cerns;  and  in  regard  to  the  defenders,  the  representatives  of  the  ^|]^ev." 

'  late  James  Hunter,  assoilzies  them  from  the  whole  conclusions  of  Pringie  and 

<  tbe  libel,  and  decerns  :  Finds  them  entitled  to  their  expenses,  and  ^^^'** 

<  allows  an  aeconnt  thereof  to  be  given  in,  and  to  be  taxed  by  the 
( Auditor.' 

2Arfe.-*<  There  are  various  condosions  in  this  summons  which    Note. 

<  present  no  difficulty,  and  which,  indeed,  were  hardly  touched  on 

*  in  the  argument  before  the  Lord  Ordinary. 

<  liif  Considering  the  large  discretionary  powers  conferred  by 

*  the  trust-deed  on  the  trustees,  in  regard  to  the  expenses  of  ma- 

<  nageraent,  the  Lord  Ordinary  sees  no  ground  for  questioning  the 

<  aaioont  of  the  salaries  allowed  to  the  cashier,  factors  or  agents ; 

<  upon  which  it  may  also  be  remarked,  that  comparing  the  present 

<  system  of  man^;ement  followed  by  the  pursuers  themselves  with 
'  that  under  tbe  trust,  the  former  is  considerably  the  more  expen« 
^  sive  of  the  two. 

*  As  to  the  appointment  to  those  offices  of  persons  holding  the 

<  sitoatbn  of  trustees,  the  Lord  Ordinary  has  to  observe,  that  the 

*  impropriety,  inexpediency,  and  hazard  of  such  a  course,  is  well 

*  exemplified  in  tbe  present  case.     Considering  the  evident  conse- 

*  quences  of  such  nominations,  by  which  the  interest  of  the  same 

*  isdividtial  as  an  officer  under  the  trust  may,  and  in  many  cases 
^  nmst  be  placed  in  opposition  to  his  duty  as  trustee,  much  might 

*  be  said  agafawt  their  legality.     But,  taking  into  view  the  notoriety 

*  of  tbe  practice,  and  tbe  extent  to  which  it  has  been  carried  in  this 
^  eottotry,  without  any  attempt  at  challenge,  the  Lord  Ordinary 

*  does  not  consider  himself  warranted  in  sustaining  this  circumstance 

*  as  a  substantive  objection  to  the  trust-management. 

2dfy9  In  regard  to  the  conclusion  for  <  malversations  *  committed 
'  by  the  trustees,  it  must  be  at  once  dismissed,  as  the  record  con- 
'  tains  no  specific  statements  of  any  malversations  requiring  further 

*  inqalry. 

<  Sdfyf  The  same  remark  applies  to  the  general  conclusion  for 
<  accounting.     The  whole  accounts,  audited  by  an  accountant  of 

*  ehanictery  are  now,  and  have  been  from  the  beginning,  in  process ; 

*  and  in  ao  £ar  as  the  Lord  Ordinary  is  aware,  there  is  no  objection 
'  to  any  of  the  articles  of  them,  except  those  connected  with  the 

*  bafausce  dae  by  tlie  factor,  Mr  Molle. 

*  Indeed,  from  what  took  place  at  the  debate,  that  appears  to  the 
^  Lord  Ordinary  to  form  substantially  tbe  only  ground  of  dispute 
'  betvieen  the  parties ;  and  in  regard  to  it,  he  has  found  it  neces- 

*  sary  to  make  a  material  distinction  between  tbe  case  of  tbe  late 
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Mr  Hunter  and  that  of  Mr  Pringle.  Against  the  former  and  hi? 
representatives,  the  claim  seems  to  be  groundless.  Mr  Hunter, 
though  a  trustee,  took,  or  rather  was  allowed,  little  or  no  share  of 
the  management.  He  was  resident  in  Berwickshire,  and  acted 
as  the  country  agent  of  the  trust.  Mr  Pringle  and  Mr  Molle,  the 
other  two  trustees,  resided  in  Edinburgh  :  being  a  quorum,  they 
had  the  means  of  carrying  on  the  management  without  requiring 
the  presence  of  Mr  Hunter  at  their  meetings ;  and  the  inference 
fairly  to  be  drawn  from  the  correspondence  is,  that  they  were  not 
disposed  to  admit  him  into  the  management,  farther  than  was  ab- 
solutely necessary.  Accordingly,  the  Lord  Ordinary  is  satisfied, 
on  a  perusal  of  the  documents,  that  the  late  Mr  Hunter  was,  from 
the  year  1822,  entirely  in  the  dark  as  to  the  true  state  of  the 
factor's  accounts,  and  the  continued  balances  allowed  to  remain 
in  his  hands.  It  also  appears,  that  from  the  5th  of  Febrnary 
1829,  he  made  constant  attempts,  though  unsuccessfully,  to  get 
access  to  those  accounts ;  and  it  was  not  until  the  end  of  Septem- 
ber 1830  that  they  were  put  into  his  hands.  From  that  time  he 
did  every  thing  in  his  power  to  obtain  payment  from  Mr  Molle ; 
and  indeed,  it  is  to  his  exertions  that  the  ultimate  recall  of  the 
factory  may  be  ascribed. 

<  In  these  circumstances,  considering  the  exuberant  confidence 
reposed  in  the  trustees  by  the  trust-deed,  the  reliance  Mr  Hunter 
was  fairly  entitled  to  place  in  the  acting  quorum  of  the  trustees, 
Mr  Pringle  and  Mr  Molle,  two  professional  persons  of  the  first 
respectability,  the  backwardness  of  those  gentlemen  to  commu- 
nicate with  Mr  Hunter,  his  ignorance  of  the  factor's  balances, 
and  his  anxiety  and  activity  from  the  moment  his  suspicions  were 
roused,  and  his  attention  called  to  the  matter,  the  Lord  Ordinary 
must  hold,  that  Mr  Hunter  and  his  representatives  are  fully  en- 
titled to  the  benefit  of  the  protecting  clauses  of  the  trust-deed ; 
and  he  may  further  observe,  that  the  charge  made  in  this  clamor- 
ous summons  against  the  late  Mr  Hunter,  of  entering  into  a  cor- 
rupt  compact  with  the  late  Mr  Pringle,  by  which  he,  Hunter, 
abandoned  the  action  he  had  raised  against  Mr  Pringle,  in  con- 
sideration of  Pringle  resigning  the  trust  in  his  favour,  seems  most 
absurd  and  unwarrantable,  now  that  it  is  established  by  the  docu- 
ments in  process  that  Mr  Hunter  truly  acted  in  those  matters  as 
the  instrument  of  the  pursuer,  the  heir  of  entail,  and  an  instru- 
ment  which,  considering  the  somewhat  extraordinary  and  unscm- 
pulotts  proposals  made  to  him  in  the  course  of  those  proceedings, 
the  pursuer  evidently  viewed  as  completely  under  bis  power. 
Upon  all  these  grounds,  the  Lord  Ordinary  has  thought  himself 
bound  to  award  expenses  to  the  representatives  of  Mr  Hunter. 
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<  The  case  of  Mr  Pringle  is  very  difFerent,  though^  in  one  par-  30  Nov.  183T. 
ticular,  viz.  the  fairness  and  good  faitli  of  his  actings,  his  character  ^^^v^«^ 
stands  perfectly  nnimpeached.  The  whole  charges  made  against  j^^i'^^  *° 
bim  in  the  summonSy  of  wilful  violation  of  his  duty,  and  corrupt  Pringle  and 
eonnivance  at  the  dilapidation  of  the  trust^funds,  appear  to  be  /"* 
utterly  without  foundation,  and  might  have  been  spared.  At  the  Note, 
same  time,  the  Lord  Ordinary  is  compelled  to  hold,  that  there 
was  such  a  constructive  violation  or  neglect  of  his  duty,  as  to 
render  him  liable  for  the  consequences.  It  is  true,  that  by  the 
trn8t*deed,  the  trustees  are  protected  from  any  further  liability 
for  their  factor,  than  that  he  shall  ^  be  habit  and  repute  re- 
*  sponsible  at  the  time  of  entering  upon  office ;'  and  it  also  ap- 
pears, that  Mr  Molle  was  habit  and  repute  responsible,  not  only 
at  the  time  of  entering  upon  bis  office,  but  until  a  very  short  time 
indeed  before  the  public  declaration  of  his  bankruptcy.  But  the 
present  case,  like  every  other  of  the  kind,  must  depend  upon  its 
special  circumstances.  Now  here,  Mr  Pringle  was  not  merely  a 
trustee  receiving  the  allowance  granted  by  the  truster, — he  was 
tbe  cashier,  appointed  by  himself  and  his  co-trustees,  with  an  ad-^ 
ditionaLsalary.  It  was  his  duty,  and  he  had  the  power  to  ascer* 
tain  the  state  of  the  factor's  accounts,  and  to  restrict  his  balances 
within  a  reasonable  amount.  Whatever  delay  might  occur  in  the 
formal  auditing  of  those  accounts  by  the  accountant, — a  delay 
which,  in  this  ease,  occasionally  extended  to  years  after  the  ac- 
counts were  given  in, — the  cashier,  whose  province  it  was  to  col- 
lect and  apply  tbe  trust-funds  to  the  proper  purposes  of  the  trust, 
was  bound  to  inquire,  and  to  know  how  the  factor's  accounts 
stood.  It  is  proved  by  the  documents  in  process,  that  he  did. 
know^  and  that  the  irregularity  of  the  large  balances  retained  by 
the  factor  was  repeatedly  noticed  by  the  accountant,  Mr  Prin- 
gle's  case  then  is  not  merely  that  of  a  trustee  relying  on  the  cir- 
cumstance of  a  factor  being  habit  and  repute  responsible ;  for  Mr 
Pringle,  as  trustee  and  cashier,  had  the  means  of  knowing,  and 
knew  that  whatever  might  be  Mr  Molle's  general  character  for 
solvency,  he  was  in  the  habitual  violation  of  his  duty  as  fieictor, 
and  was  either  unable  or  unwilling  to  account  properly  for  tbe 
trust-funds.  Having  this  information,  Mr  Pringle  neither  re^- 
qnired  caution,  nor  communicated  the  matter  specially  to  his  co- 
trustee, Mr  Hunter,  for  the  purpose  of  recalling  the  factory  ;  but 
knowing,  as  he  did,  at  the  end  of  the  year  1829,  the  large  balance 
in  the  account  of  that  year  due  by  the  factor,  he  allowed  him  ta 
go  on  ooUecting  the  rents  for  the  year  1830,  thus  increasing  the 
balance  to  a  great  amount,  if  not  to  the  sum  actually  concluded 
for.     It  is  quite  possible,  and  indeed  there  is  no  reason  to  doubt 
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Mr  Hunter  and  that  of  Mr 
representatives,  the  claiir 
though  a  trustee,  took,  c. 
the  management.     Hr  ' 
as  the  country  agent  /  * 
other  two  trustees,  i  %  *^ 
had  the  means  o^j  *;  a  ^ 
the  presence  <>'♦•'  I  \  \ 
fairly  to  be  4' *   i^H'-'^ 


tfr  Pringle  proceeded  fro 
solvency,  and  from ' 

person  with  whr 

e.     But  it  ap 
this  mista^ 
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.idtion  tK 
disposed  to  '  i\'  V  ^^e°  enenmberev 

solutely  V  t'^g^^  ^  print,  while  on  t/K 

on  a  pe'  about  200  more.    It  is  true  that  thi 

the  y  ^on  written  evidence,  required  the  printing  o* 

fact"^         eo  a  certain  extent ;  but  he  must  say,  that  this  mass  v 
in       ^gnded  evidence,  whether  the  indiscriminate  admission  or  con' 
^  /Led  f^f^^S^^^^^  ^^  ^^  contents  be  considered,  has  bad  theef** 
\f^tol  obscuring,  rather  than  of  elucidating  the  points  in  dispale^ 
t  and  ^^y  ^^^^  ^  ^^  subject  of  consideration  in  discussing  the  point 
i  ol  expenses.* 

Reclaiming  notes  were  lodged  by  the  pursuers,  and  by  Pringle*i 
representatives. 


At  advising, 

Lord  Gt2/te«.*-The  papers  in  this  case  are  able  and  voluminoa^ 
and  there  is  a  long  appendix,  containing  a  multiplicity  of  documents; 
yet  the  opinion  which  I  have  now  to  deliver  on  it  will  be  short. 
In  regard  to  the  liability  of  Mr  Hunter,  after  some  doubt  and  hesi' 
tation,  I  am  on  the  whole  inclined  to  think  the  interlocutor  of  the 
Lord  Ordinary  to  be  right.  But  in  regard  to  the  case  of  Pringie, 
I  own  that  I  differ  from  the  Lord  Ordinary,  in  so  far  as  he  thinks 
bis  case  more  unfavourable  than  that  of  Hunter ;  for  to  me  it  ap* 
pears,  on  the  contrary,  that  there  is  even  less  ground  for  subjectiog 
him  than  his  co*trustee.  Pringle  was  all  along  acting  with  perfect 
bona  fides.  Now,  it  is  not  mere  negligence  of  any  kind  which 
would  make  a  trustee  in  his  situation  liable.  He  muat  have  acted 
with  gross  negligence.  I  conceive  be  was  acting  bona  fidf ;  and 
unless  negligence  of  this  gross  description  were  proved,  I  do  not 
think,  looking  to  the  peculiar  provisions  of  this  trust,  that  he  oonld 
be  rendered  liable.  Now,  in  my  opinion,  negligence  to  this  ex* 
tent  is  not  established.  It  is  no  doubt  true,  that  a  balance  waft 
allowed  to  remain  in  the  hands  of  the  factor  longer  tiian  it  shooU 
have  done ;  but,  in  practice,  factors  are  allowed  to  be  in  the  same 
situation  under  almost  all  the  trusts  in  Scotland.  The  money 
ought  to  be  paid  by  factors  into  the  bank  immediately  on  its  being 
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^*  V.v]?**  «"'  "  „ .  V  ^«ase  and  (bat  of  Hunter,  though  SO  No».  1837. 

^  ^^%ti„  Eng^nd,/  ^«oe  on  hi.  part  .-and  with  these    ^-/-^ 

*«at  the  factor ,'  >       ,  .^^  _        Home  and 

""  whenever  ^       j^  ^.^^^  ^^  ^^^  grounds :  Pring'e  «»<» 

»  ^enduiYO  C^       ";^  l .  *        ■•    •     v?  _   ._  »^  others. 

'  '~§       -^   I  i-As  cashier.     JSow,  as  to     

'"*  ^  Jf  I  -clause  broad  enough, —  Opinion  of 

"*  g'  ^-    *  I  ^?  innity  to  the  trustees  ^'^      "' 

y  ^  ^  ^  '^  I '  *''**  ***'*  '*"'"  ^^ 

•  ""M  in  the  ttios,  v'//     ^  i  ihensire,  because 

'f'lir**'™*''»'an'lso»     *'^>V/i     *-?Wesome;and 

W-*^*'^>^.    A  Urge  balaoce  w^       <l        'abour  he  was 

ftc'^'^diist^    <l«»e8tion  comes  to  be,  whb..  u  L^  per 

t|f  <  -i„  *  ^^'at  in  point  of  law,  looking  to  the  broa.  *•"»  " 

'JJl^cb  *' ?  **  V>y  the  trust-deed,  the  Lord  Ordinary  ]m  *.  ^®'*- 
firt^i'^ilin'^  ^**'>le»  «nd  therefore  1  am  inclined  thus  fat  t«  jj^^^  °®* 
^I^''^S''!*'*t«l««'tor.  ■    "'' 

^fjfffd  r'^^'-  -  I  concur  in  the  opinion  of  Lord  GilUei  \    ^ 
Kiflk  tbi*  *^  ^ubstanUally  a  gratoitous  and  friendly  trust,    h  \» 
*^,e  tba'^'^fling  sum  is  directed  to  be  given  to  the  acting  trastew, 
I  it  »9  ™P<*»ibie  to  say  that  the  remuneration  was  such  as  to 
^*J.otfe  ^^  HMure  of  the  office   to  an  employment  of  a  diffe- 
**\kiO<l.  and  aubject  the  trustees  to  a  different  rule  of  liab.hty. 
*!; V  grotiad  alone.  1  should  incline  to  hold  that  the  trustee. 
-      pliable  only  for  dolus  aut  culpa  lata.     Then  looking  to  the 
^  provisio™  of  the  deed,  I  am  the  more  confirmed  m  that 
'^ef  L'r  liability  generally,  and  particularly  .n  reference  to  the 
'    rtLssions  of  the  factor.     It  is  provided  that  the  trustees  are  not 
'     ^'jTTi.ble  for  omissions,  but  only  each  of  them  for  h.mself  and  h« 
'     tnactaal  intromissions,  and  they  are  empowered  to  name  factors 
"     *      t^i  i.  declared  tbey  shall  not  be  further  liable  than  that 

*  'r  "Tn  rbabU  and  repute  responsible  at  the  time  of  their  en- 
'     t^LI  iet  office:  'Attending  to  tl,ese,  1  do  not  think  that 

*  r'i  were  liable  generally,  or  in  reference  to  the -,.0-.- 

*  ZJ;  2  the  factor,  except  for  the  consequences  arising  from  acts  of 
>  ^^e^eglge  J-for«othingthatdoes  not  amount  to  dolus 
'    ?!ll«  toT  qi^  dolo  amuiparatur.     The  question  thus  comes  to 

Z  th^theria  respect  to7be  matters  complained  of  by  the  pursuers, 
^W  of  &e  deferder.  have  been  guilty  of  fraud,  or  culpa  lata. 

*•         oi  w  naevidence,  and  indeed  notnowany  allegations 

Kow  of  fraod  »!>««  »  no^^^^  .^  ^ .  ^^,^^^  ^^.^^^^^  j  ^„  „^^  ^y„t 

^  eaipa  ^       ,  f  negligence,  inferring  a  disregard  of  duty,  and  of 
«l»*««'^^;fj^^e«tate;  so  gross  thatitcan  be  approximated  in  blame 
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jlONov.  1837.  to  actual  fraud.  On  the  contrary,  I  find  no  reason  for  thinking  it 
at  all  certain  that  these  trustees,  although  they  had  held  a  persoDal 
interest  in  the  estate,  would  have  been  prevented  by  that  considera* 
tion  from  acting  in  the  same  manner,  and  with  the  same  excess  of 
delay  and  indulgence  to  Mr  MoUe,  which  they  did  exhibit.  I 
therefore  concur  with  the  Lord  Ordinary  in  thinking  Mr  Hunter 
not  liable.  But  farther,  in  my  opinion  there  is  no  sufficient  dis- 
tinction between  his  case  and  that  of  Mr  Pringle.  The  only  dif- 
ference between  them  is,  that  Mr  Pringle  was  the  cashier.  The 
Lord  Ordinary  has  on  that  ground  held  that  his  case  was  more  un* 
favourable.  But  I  know  no  authority  for  holding  that  it  is  the  pro- 
per duty  of  a  cashier,  under  such  a  trust,  to  act  as  a  check  upon  the 
intromissions  of  the  factor.  I  think  the  duty  of  calling  the  factor 
to  account  remained  in  the  trustees,  notwithstanding  the  nomination 
of  a  cashier,  and  was  not  made  over  to  him  as  cashier  in  any  way. 
I  cannot  see,  then,  why  Mr  Pringle  was  to  be  liable  for  the  factor, 
because  he  was  made  cashier.  I  am  therefore  for  adhering  as  to 
Hunter,  but  altering  as  to  Pringle,  and  assoilzieing  both  the  de- 
fenders. 

Lord  Corehouse. — I  agree  with  the  last  observation  in  the  note 
of  the  Lord  Ordinary,  that  the  appendix  contains  a  vast  accumula- 
tion of  documents  in  the  state  of  the  greatest  confusion.  I  have 
read  all  of  them,  and  I  find  that  the  greater  part  of  them  h^ve  no 
bearing  on  the  case ;  and  1  must  remark,  that  the  charges  in  the 
summons  against  both  Pringle  and  Hunter  are  laid  so  strong,  that 
if  established,  neither  of  these  parties,  in  my  opinion,  would  have 
been  protected  by  any  clause  of  immunity,  however  strong.  It  is 
stated  in  the  summons,  that  *  their  very  first  act,  as  trustees,  was  to 
^  confer  upon  themselves,  with  large  salaries,  the  whole  subordinate 

<  offices  of  the  trust,  in  wilful,  corrupt  and  fraudulent  violation  tff 
*  the  clear  intentions  and  directions  of  the  truster ;'   and  again, 

<  That  the  grossest  system  of  malversation  and  negj«ct  prevailed, 

<  with  the  knowledge  and  connivance  of  the  said  William  Pringle 

<  and  James  Hunter,  in  every  department  of  the  trust' 
These  allegations,  laid  down  in  these  broad  terms,  are  not  only 

not  proved,  but  are  admitted  to  be  unfounded  ;  for,  on  turning  to 
the  pursuers'  case,  I  find  it  stated  that  they  have  no  desire  to  im* 
pute  unfair  motives  to  the  defenders.  Even  although  this  admis- 
sion had  not  been  made,  there  is  not  the  smallest  proof,  from  any 
thing  contained  in  this  large  appendix,  of  improper  motives  or  con- 
duct on  the  part  of  Mr  Pringle.  His  hands  are  clean.  There  is 
not  a  sixpence  of  the  trust-funds  which  has  been  misappropriated 
by  him ;  and  whilst  his  hands  were  clean,  I  believe  likewise  that 
his  heart  was  pure.     I  can  therefore  see  no  reason  for  the  unfavour* 
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able  distinction  made  between  his  case  and  that  of  Hunter,  though  SOVor.  1837. 
I  cannot  deny  that  there  was  negligence  on  his  part ;  and  with  these     ^^^y^^ 
coosiderations  we  mast  now  see  how  far  he  is  responsible.     The  jviji^e  o." 
pursuers  endeavour  to  make  him  out  to  be  liable  on  two  grounds :  Pringie  and 
litf  In  his  character  of  trustee ;  and,  2d,  As  cashier.     Nowi  as  to    ^J^ 
first,  yiB.  his  liabUity  as  trustee,  tnere  is  a  clause  broad  enough, —  Opinion  of 
indeed  I  never  saw  a  broader, — giving  immunity  to  the  trustees      "'^*      '' 
for  negligence  and  omissions,  and  declaring  that  each  shall  be 
liable  only  for  his  own  personal  intromissions.     It  is  not  surprising 
that  the  dause  should  have  been  made  thus  comprehensive,  because 
the  trust  imposed  on  these  parties  was  great  and  troublesome ;  and 
the  only  allowance  which  the  truster,  knowing  the  labour  he  was 
imposing  upon  them,  assigned  for  their  trouble  is  about  L.33  per 
annum  a-piece.     It  was  evidently,  therefore,  his  intention  that  this 
should  be  regarded  as  a  trust  gratuitous  and  friendly,  and  thus  it 
was  necessary  to  insert  a  clause  of  immunity  such  as  is  found  here. 
Therefore,  looking  to  Pringie  in  the  character  of  trustee,  I  do  not 
think  he  can  be  held  liable.     It  is  in  his  other  character^  as  cashier, 
that  I  think  the  difficulty  lies.     The  trustees  met  and  appointed 
themselves  to  different  offices.     Mr  Hunter  was  not  present,  but 
he  afterwards  approved  of  the  appointments.     Pringie  was  made 
cashier,  MoUe  factor,  and  Hunter  agent 

Since  I  have  had  the  honour  of  sitting  on  the  Bench,  I  have,  on 
several  occasions,  felt  regret  that,  by  the  law  of  Scotland,  trustees, 
without  having  express  authority  under  the  trust^leed,  should  have 
power  to  appoint  fiictors  and  other  officers  from  amongst  their  own 
numbers,  whether  with  or  without  salaries.  I  think  that  such  ap- 
pointments remove  one  of  the  checks  over  the  management  of  the 
trust,  and  create  an  opposition  of  interests  between  the  trust  and 
the  trustee  upon  whom  the  appointment  is  conferred.  But  looking 
to  the  general  practice,  and  to  the  decision  in  the  case  of  Lady 
Montgomerie,  I  must  hold  it  to  be  established  that  such  appoint- 
ments are  legal.  But  admitting  them  to  be  so,  the  consequence  which 
results  must  be  this,  that  the  trustee  accepting,  in  so  far  as  the  office 
is  concerned,  is  taken  out  of  the  clause  of  immunity  altogether,  and 
is  accountable  for  his  actings  in  his  official  character  according  to 
the  rules  of  ordinary  diligence.  The  question  then  comes  to  be, 
whether  Mr  Pringie,  by  accepting  the  office  of  cashier,  imposed 
such  duties  npon  himself  as  prevented  the  clause  of  immunity  from 
applying  to  him.  If  it  were  part  of  the  duty  of  the  cashier  to  call 
the  £Eu;tor  to  account, — if  it  were  more  especially  his  duty,  acting 
in  the  capacity  of  cashier,  to  superintend  the  proceedings  of  the 
factor,  and  prevent  a  balance  from  accumulating  in  his  hands,  and 
he  neglected  it,  then  I  conceive  that  he  was  out  of  the  protection 
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ao  No?.  1837.  of  the  clause  of  immanity*     Bot  there  is  no  evidence  of  this.    He 
is  appointed  to  an  office  with  L.50  a*ye&r,  which,  when  I  see  the 
multiplicity  of  daties  attached  to  it,  in  receiving  rents  and  fen-daties 
from  the  namerous  tenants  and  vassals  of  this  large  estate,  and  in 
paying  interest  to  accountants  and  creditors,  in  my  opinion,  afforded 
him  sufficient  occupation,  without  any  especial  charge  different 
from  that  of  the  other  trustees  of  csdltng  the  factor  to  account    1 
hold,  therefore,  that  Pringle  was  not  more  bound  than  Hunter  to 
check  the  intromissions  of  the  &ctor,  nor  do  I  thinlc  either  of  them 
have  lost  the  protection  of  the  clause  of  immunity,  because  their 
offices  did  not  infer  that  they  were  to  do  more  exact  diligence  in 
calling  MoUe  to  account  than  what  they  were  bound  to  perform 
as  trustees.      Looliing,  therefore,  to  their  conduct  in  this  view, 
though  I  think  it  negligent,  I  do  not  see  that  there  is  any  thing  in 
the  actings  ei^er  of  Hunter  or  of  Pringle  which  should  except 
him  from  the  protection  of  the  trust-deed.  -  The  latter  bar  many 
apologies  for  the  mistake  he-mi^  have  committed  in  placing  over- 
much confidence  in  MoUe ;  for  he  knew  him  to  be  the  intimate 
friend  of  the  truster,  and  he  was  reputed  to  be  solvent  when  he 
was  appointed  to  the  office,  and  continued  to  bear  that  reputation 
till  within  a  few  months  of  his  bankruptcy.     It  was  therefore  not 
surprising  that  Pringle,  knowing  the  truster's  exuberant  confideoee 
in  this  party,  should,  for  several  years,  be  unwilling^ to  call  him  to 
account  for  the  arrears  in  his  hands,  which  he  might  naturally  sup* 
pose  to  have  arisen  from  the  rents  not  being  regularly  piud.    But 
we  find,  that  when  he  was  once  put  on  his  guard,  he  showed  suffi- 
cient  activity,  and  united  with  Mr  Hunter  in  ^  taking  steps  to  re- 
cover the  outstanding  balance,  of  which  a  considerable  sum  was  re- 
gained. 

I  agree  with  the  opinions  of  Lords  Mackenaie  and  Gillies,  that 
if  any  distinction  is  to  be  drawn  between  the  conduct  of  the  two 
defenders,  it  must  be  in  favour  of  Pringle,  and  to  the  prejudice  of 
Hunter.  I  cannot  pass  the  same  encomium  on  Hunter  as  on 
Pringle,  for  I  consider  his  conduct  exceptionable  in  many  respect^ 
especially  his  endeavour  to  drive  Pringle  out  of  the  trust,  so  as  lo 
be  himself  the  sole  trustee,  and  to  have  the  entire  management 
I  am  therefore  for  adhering  to  the  Lord  Ordinary's  interlocator  is 
regard  to  Hunter,  and  for  altering  it  as  regards  Pringle. 

Lord  President — I  have  come  to  a  different  conclusion  as  re* 
gards  the  case  of  Pringle.  The  cbiuse  of  protection  is,  no  doubts 
extremely  broad,  and  sufficient  to  exempt  these  parties  from  liabi- 
lity for  actings  in  their  capacities  of  trustees ;  and  I  agree  with  the 
opinion,  that  a  third  party,  not  a  trustee,  appointed  to  the  office  of 
cashier,  is  not,  as  cashier  merely^  responsible  for  the  Actors ;  and 
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M  Ids  duty  is  only  to  receive  the  money  from  the  factor,  leaving  30  Nov.  1837. 

to  the  trustees  to  call  falm  to  account.     If  these  trustees  had  ap-     '-^'v^**-' 

pointed  third  parties  to  the  offices  of  cashier,  factor,  or  agent,  and  M™e  *" 

the  persons'  so  appointed  had  misconducted  themselves,  I  am  of  Pringie  and 
opioion,  that,  under  the  terms  of  this  trust,  the  trustees  could  not       ^"* 

hm  been  liable,  unless  for  conduct  amounting  to  culpa,  or  for  col-  Opinion  of 
fauion  and  connivance  in  the  transaction.  But  the  trustees  among 
themselTes^  for  I  hold  that  they  were  all  consenting,  appointed 
Pringle  cashier  with  a  salary.  Now,  in  my  opinion,  the  receipt  of 
thk  salary,  in  the  capacity  of  cashier,  if  I  may  use  the  expression, 
rolled  back  upon  him  in  his  other  capacity  of  trustee  a  greater 
reipoDsibility,  and  a  greater  degree  of  diligence,  than  if  he  had 
held  the  office  of  either  cashier  or  trustee ;  for  it  is  not  as  cashier 
alooe  that  I  hold  he  was  bound  to  call  the  factor  to  account ;  but  the 
reedpt  of  a  salary  as  cashier,  whilst  he  was  at'  the  same  time  trus- 
tee, io  my  opinion,  devolved  en  him,  in  the  latter  character,  the 
doty  of  a  stricter  diligence  than  if  he  had  been  only  trustee.  I  am 
lorry  for  it;  but,  in  my  opinion,  this  receipt  of  emolument  under  the 
trust  laid  him  under  the  obligation  of  calling  the  fiactor  to  account, 
sad  seeing  the  arrears  paid  into  his  own  hand,  which  this  defender, 
Pringle,  did  not  do,  and  must  therefore,  in  my  opinion,  be  respon- 
sible. 

The  other  defender.  Hunter,  is  in  one  respect  in  the  same  situa- 
tioo,  for  he  held  the  office  of  law  agent ;  but  we  must  observe  with 
Kgird  to  him,  that  he  urged  Pringle  to  call  the  factor,  MoUe,  to  ac- 
eoont;  and  Pringle,  though  he  at  first  disregarded  him,  joined  him  at 
last  in  taking  the  proper  steps.  Hunter  was  a  Berwickshire  man,  and 
ka^  perhaps  more  of  MoUe's  circumstances,  and  thus  was  able  to 
warn  Pringle.  Pringle,  however,  did  not  act  upon  it  until  too  late. 
To  me,  therefore,  it  appears  that  Pringle  deserves  a  greater  share 
of  Uame,  as  he  did  not  take  the  something  more  than  a  hint  which* 
vas  given^  him  by  Hunter,  whilst  Hunter  was  doing  all  that  he 
could  to  prevent  what  occurred.  Therefore  I  am  rather  inclined 
to  think  Hunter  not  liable.  But  your  Lordships  have  assoilzied 
both.  Meantime,  as  there  are  many  points  in  the  cases  which  have 
not  been  touched,  the  case  should  perhaps  be  remitted  to  the  Lord 
Ordinary. 

Buchanan^  for  Hunter. — The  Lord  Ordinary  has  given  my  client 
expenses ;  and  I  submit,  that  as  the  statements  in  the  summons  of 
cormpt  and  improper  motives  have  totally  failed,  and  as  he  has  ob- 
tained absolvitor,  he  ongfat  certainly  to  have  additional  expenses. 

Dean  of  Faculty. — Getting  decree  of  absolvitor  is  a  very  dif- 
ferent thing  from  getting  expenses.  Her*e  three  of  your  Lordships 
had  very  great  doubts  as  to  the  conduct  of  Hunter ;  and  it  is  evi- 
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Home  and 
Milne  v, 
Pringle  and 
Others. 

Opinion  of 
Court, 


30  Nov.  1837.  dent  tbat  there  was  unquestionable  negligence,  and  that»  with  reft- 
sonable  care,  all  loss  might  have  been  prerentecL 

Lord  Gillies. — The  defender,  Pringle,  has  not  asked  for  ei« 
penses,  and  I  think  the  claims  of  both  parties  are  in  the  same  A- 
tuation,  and  that  neither  of  them  are  good.  There  was  negligence, 
which,  though  it  did  not  infer  liability,  yet  certainly  was  the  reason 
of  the  great  loss  here.  I  therefore  think  we  should  not  give  ex- 
penses to  either  party. 

Lords  Mackenzie  and  Corehouse  were  of  the  same  opinion. 

The  Court  accordingly,  by  a  majority,  altered  the  interlocutor, 
to  the  effect  of  assoilzieing  the  representatives  of  Pringle,  but  with- 
out allowing  them  expenses ;  and  also  recalled  the  finding  of  ex- 
penses to  Hunter's  representatives. 

Lord  Ordinary,  FuBerton.         Act.  Dean  o/Fac.  fEopey)  Wood.  AlU  SoL-Gm. 

(Buthgrfurdy)  Forsyth,  M^NnU,  BuiJuauai,  Anderson,  San^  JT  Adem,  W.  & 

D.  Fiaktr,  &  a  C  and  IF.  PoBoek,  S.  a  C.  Agenla. 

C.H. 


Judgment. 


SECOND  DIVISION. 


No.  XVI. 


30^  November  1837. 


EDINBURGH  OIL  GAS  COMPANY 

against 

SIR  W.  BAILLIE  and  Others,  (Cltne's  TRUsrsEa) 

Society. — Stat.  6.  Geo.  IV.  c.  76. — (Edinburgh  Oil  Gis 
Company  Act.) — Founds  in  reference  to  the  provisions  qftheabou 
staUUe  constituting  the  said  company^  and  when  the  compam/  had^  bg 
agreement f  discontinued  the  manufacture  of  oil  gasy  tranrferred  t(i 
whole  stock  to  a  coal  gas  company ^  receiving  in  place  tliereof  certeis 
shares  of  the  stock  of  the  latter  company^  and  continuing  in  operor 
tion  by  recovering  the  calls  for  money  from  the  proprietors  ofiki 
undertaking^ — one  of  which  calls  was  made  by  the  directors  of  ike 
OH  Gas  Company f  subsequently  to  its  agreement  loith  the  Coal  Gas 
Cc^fitpany,— (!•)  That  an  action  for  calls  of  money  due  from  a  pro- 
prietor was  competently  brought  in  name  of  the  ^  Oil  Gas  Company  f 
(2.)  That  the  directors  of  the  OU  Gas  Company  were  not^  by  JwUr 
ing  shares  in  the  Coal  Gas  Company ^  disqualijied  from  making  a 
call  for  money  subsequent  to  the  agreements  betwixt  i/ie  two  eoeh 
ponies  ;  also  found  by  the  Lord  Ordinary^  and  concurred  in  by  du 
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Qmrty  (3.)  7%a/  the  company  never  having  been  dissolved  by  Act  30  Nov.  1837. 
cf  Parliament^  toas  not  aetuaUy  dissolved;  and  in  any  view,  t/iat  it    ^T*"^^'^''^ 
stiB  subsisted  for  the  purpose  oftoinding  up  its  affairs,  andparticu'  oil  Gas  ^. 
hrhffor  ingathering  past  due  calls  from  its  members,  for  the  pur'  »•  Clyne's 
pose  of  paying  tis  debts* 

By  8tat  5.  Geo.  IV.  c.  76,  certain  persons  are  *  declared  to  be  NarraUve. 
'  one  body  politic  and  corporate,  by  the  name  of  <  Tbe  Edinburgh 
*<  Oil  Gas  Light  Company,'  and  by  that  name  shall  have  perpetual 

*  soeoession  and  a  common  seal,  and  by  that  name  shall  and  may 
'  sue  or  be  sued.' 

By  the  45th  section  of  the  statute  it  was  declared,  that  no  per- 
MD  should  be  qualified  to  act  as  a  director,  or  as  a  member  of  the 
committee  of  management,  <  who  shall  be  a  shareholder  or  pro- 
'  prietor  in  any  other  gas  company  in  Edinburgh,  or  within  ten 

*  miles  thereof.'     By  section  52,   <  That  the  committee  of  ma- 

*  ailment  shall  have  foil  power  and  authority,  from  time  to  time, 

*  at  any  of  their  meetings  aforesaid,  to  make  such  call  or  calls  for 
'  money  from  the  several  subscribers  to  and  proprietors  of  the  said 

<  ondertaking,  in  order  to  defray  the  expenses  of,  or  of  carrying  on 

<  the  same.' 

The  75tfa  section  regards  the  calls  to  be  made  on  proprietors, 
and  proyides,  that  <  it  shall  be  lawful  for  the  said  committee  of 
( management  to  sue  for  and  recover  the  same,  with  interest.' 

Owing  to  the  unprofitableness  of  the  concern,  arising  out  of  the 
difficulty  in  manufacturing  oil  gas,  this  company  made  an  applica* 
tion  to  Parliament  to  be  formed  into  a  Coal  Gas  Company,  and  there-  * 
after  (March  1828)  entered  into  an  agreement  with  the  Edinburgh 
Coal  Gas  Company,  (which  had  existed  for  some  years  before,) 
whereby  the  whole  stock  of  this  Oil  Gas  Company  was  transferred 
to  that  coal  gas  company,  certain  shares  of  the  stock  of  the  last- 
mentioned  company  being  received  as  an  equivalent  by  the  Oil 
Gas  Company.  No  statute  was  ever  obtained  for  the  dissolution 
of  the  Oil  Gas  Company,  which  continued  in  operation  to  the 
efect  of  recovering  the  debts  due,  and  winding  up  the  affairs  of  the 
company. 

An  action  was  raised  in  name  of  the  ^  Edinburgh  Oil  Gas  Com- 
'pany,  incorporated  by  Act  of  Parliament,  5.  Geo.  IV.  c.  76,' 
agrinst  the  defenders,  as  trustees  of  Clyne,  a  partner  of  said  com- 
pany, for  payment  of  two  sum?,  being  the  7th  and  8th  calls  on  the 
psrtners  of  the  company ;  the  first,  being  the  sum  of  L.130,  made 
it  tbe  meeting  of  the  directors  or  committee  of  management,  on 
23d  July  1827, — and  the  second,  for  L.109,  4s.,  made  by  the  di- 
rectors or  committee  of  management,  on  16th  June  1829. 
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90  Nov.  1837.      Clyne's  trustees,  besides  pleading  several  defences  on  the  merits, 

^;^V^^    (not  here  decided,)  stated  these  dilatory  defences:  1.  That  theao- 

oii  Gm  Co.    ^^^°  ^^^^  incompetently  brought  in  name  of  the  Oil  Gas  Company, 

V.  ciyne's       instead  of  that  of  a  committee  of  directors.    2.  That  the  calls  sued 

rufttees.        f^^^  ^^  ^^  l^^^^  ^^^  ^£  them,  was  incompetently  made  by  directors 

Narrative.       who  Were  disqualified  by  holding  shares  in  the  Coal  Gas  Company. 
Lord  Ordi-         A  record  was  made  up  on  the  whole  cause,  after  whidi  the  whole 

ri'2[ior!°**''    ^^^^^^^  dilatory  and  peremptory,  were  repelled  by  the  Lord  Or- 
dinary* 

The  Lord  Ocdinary's  views  on  the  preliminary  defences  were 
stated  in  a  portion  of  his  note  to  this  effect : 

Lord  Ordi.         <  There  were  only  two  of  the  preliminary  defences  insisted  oo 

nary  s  Note.    ^  ^^  ^^^  debate, — one,  that  the  action  was  incompetently  broagbt 

^  in  the  name  of  the  Oil  Gas  Company,  instead  of  that  of  the  com- 

<  mittee  of  directors ;  and  the  other,  that  the  calls,  to  enforce  which 

*  it  was  brought,  or  at  least  one  of  them,  was  fncompetently  made 

<  by  directors  who  were  disqualified  by  holding  shares  in  a  coal  gas 
^  company. 

<  To  the  first  it  seems  a  sufficient  answer,  that  the  statute  ex- 

<  pressly  provides  that  the  company  shall  *  sue  and  be  saed  *  in 

*  that  very  name.     The  directors  are,  indeed,  also  authorised  to 

<  sue  for  past-due  calls ;  but  it  is  thought  to  be  clear  that  they 

<  could  only  sue  correctly  in  name  of  the  company ;  aad  it  is  in 

<  this  way,  accordingly,  that  the  present  action  originated,  as  it  ap- 

<  pears  from  the  recorded  minutes  of  4th  November  1835,  that  the 
'<  resolution  and  authority  to  institute  it  was  given  at  a  meeting  of 

*  tlie  general  committee  of  directors,  of  that  date,  the  aommons 

<  itself  being  dated  and  signeted  on  the  10th  of  that  month. 

<  To  the  other  preliminary  defence  there  are  two  answers,  eitbff 

<  of  which  appears  to  be  conclusive :  1<^  That  the  clause  prohibiting 

*  a  director  fh>m  holding  shares  in  a  coal  gas  company  was  evi* 

*  dently  introduced  for  the  protection  of  the  general  body  of  part- 

<  ners,  who  were  assumed  to  hold  no  such  shares,  and  to  prevent 

<  the  possibility  of  their  interests,  as  manuiacturers  of  <m1  gas,  beiif 

<  sacrificed  to  that  of  a  rival  manufactory,  and  that  it  necessarily 

*  ceased  to  be  operative  from  the  moment  the  manufiictare  of  d\ 
^  gas  was  altogether  abandoned,  and  the  company  itself  had  soU 

<  or  exchanged  all  their  property  for  coal  gas  shares.     The  seamd 

*  answer  is,  that  at  the  date  even  of  the  last  call  no  one  director 

<  had  actually  become  the  holder  of  any  coal  gas  share, — the  whole 

*  being  still  retained  in  the  hands  of  the  company  itself,  and  oo 

*  provision  made  till  afterwards  for  distributing  them  among  suck 
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of  the  partners  as  might  wish  to  receive  theoi)  and  make  the  ne-  ^  ^^^'  ^^^7. 
eesttrjr  application.  Edinburh 

<  Another  defence  was  slightly  noticed,  which  seemed  also  to  be  oii  Gas  Co. 
of  a  preliminary  nature,  viz.  that  the  action  in  the  company's  ^  ciyne*s 
name  was  incompetent,  because  the  conopany  had  been  dissolved  «... 
8e?era]  years  before  it  was  raised.  But  to  this  also  there  are  two  ^o^« 
eoDcIosive  answers ;  fi'stf  That  even  if  the*  company  had  been 
formally  dissolved,  or  come  to  a  termination  as  to  future  transac- 
tions, it  must  still  have  subsisted  for  the  purpose  of  winding  up 
Its  affairs,  and  particularly  for  ingathering  past-<}ue  calls  from  its 
members,  for  the  purpose  of  paying  its  debts ;  and,  second^  That 
in  a  strict  and  legal  sense  it  was  not  actually  dissolved,  but  had 
merely  discondnued  business,  and  disposed  of  its  stock,  on  finding 
the  concern  attended  with  nothing  but  loss.  There  is  accordingly 
no  act,  advertisement,  or  declaration  of  dissolution  up  to  the  pre- 
leot  hour ;  but,  on  the  contrary,  the  statutory  annual  meetings 
have  all  along  been  regularly  called,  and  the  necessary  office- 
bearers appointed,  by  whom  many  most  important  transactions  for 
collecting  the  funds  and  liquidating  the  debts  have  been  recently 
entered  into  in  the  most  formal  manner,  as  officers  of  an  existing 
corporation.  Neither  the  statute  nor  any  resolution  of  the  body 
has  limited  the  duration  of  the  company  to  any  definite  period, 
and  therefore  it  appears  to  the  Lord  Ordinary,  that  though  now 
in  a  state  pf  abeyance,  its  corporate  capacity  and  privileges  are 
still  substantially  existing,  and  might  be  resumed,  if  any  circum- 
stances should  occur  which  made  it  advantageous  to  enter  again 
apon  the  exercise  of  them.' 

The  de£endefs  reclaimed*    The  Court  ordered  cases  on  the  whole 


At  advising, 

Counsel  left  the  argument  i|pon  the  cases  and  Lord  Ordinary's 
Dote. 

Ltfrd  Justiee^CkrL — As  to  the  preliminary  points,  I  agree  with  Opinion  of 
the  Loid  Ordinary  that  the  objections  are  not  well  founded,  and  ^^^ 
that -the.  action  is  properly  brought.  This  company  was  incorpo- 
fated  by  Act  of  Parliament^  .and  the  correct  legal  form  of  bringing 
the  action  is  at  the  instance  of  the  <  Oil  Gas  Company.'  Although 
the  company  is  dissolved,  there  is  nothing  to  prevent  it  subsisting  for 
the  pnrpo^es  connected  with  the  winding  up  of  its  affairs,  and  to  that 
eitent  those  acting  for  it  are  entitled  to  carry  on  proceedings  ia 
nuae  of  the  company.  The  company  not  having  been  dissolved  by 
Ast  of  Parliament,  the  parties  tn  the  management  are  entitled  to 
eaferce  any  fortia  of  procedure  pointed  out  by  the  act. 
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30  Nof.  1837. 


Kdinburgh 
Oil  Gm  Co. 
V.  Clyne's 
'JVust«es. 

Judgment        ( 


The  other  Judges  conearred  with  the  Lord  Justice-Clerk  as  to 
repelling  the  preliminary  defences ;  but  as  the  merits  of  the  cause 
were  in  some  respects  dependent  on  the  result  of  another  action  be- 
twixt the  parties,  now  before  the  First  Division,  the  following  in- 
terlocutor was  pronounced  :  <  Adhere  to  the  interlocutor  complained 
of  in  so  far  as  it  repels  the  preliminary  defences,  and  remit  to  the 

<  Lord  Ordinary  to  hear  parties  fiuther  as  to  whether  the  present 

<  action,  and  that  depending  on  a  remit  from  the  House  of  Lords, 

<  should,  or  should  not,  be  conjoined,  and  thereafter  to  do  as  he  shall 
*  see  cause.' 

Lord  Ordinary,  Jeffir^,  Act.  Detm  o/Fae.  (Hope,)  H.  Bmce.  Alt.  SoL-Gm. 
{RvOurJwrd,)  and  Mtmcrtiff.  And.  Oray,  W.  S.  and  DaM  Mmmm,  &  S.  C. 
Agenu.         T,  Clerk. 

R. 


SECOND  DIVISION. 


No.  XVIL 


15/  December  1887. 


WILLIAM  CLARK 

offavut 

Mrs  CHRISTIAN  MORRISON  or  THOMSON  and 
Husband,  AND  JOHN  GRIEVE. 

Writer's  Hypothec.  —  Personal  Exception.  —  1.  Case  » 
which  the  law  agent  of  a  party  borrowing  money  on  herilMt 
eecurityy  and  referring  the  lender's  agent  to  a  search  of  enamr 
brances^  without  at  the  same  time  informing  him  of  the  existence  (jf 
a  right  of  hypothec  which  he  held  over  his  emphyer's  tUU-doBis% 
wasfbmd  not  barred  from  availing  himself  of  his  right  qfreUadkfs 
of  such  title-deeds.  2.  Circumstances  where  the  law  agent  ^  a 
party  borrowing  money  on  heritable  security^  who  was  aware  of  He 
borrower's  insolvency  y  and  delivered  up  the  titles  of  the  more  vabtO' 
ble  of  two  properties  which  had  been  held  by  him^  sulff'ect  to  his  right 
of  hypothec  as  law  agents  was  found  entitled  to  recover  under  sad 
right  of  hypothec  such  a  proportion  only  of  his  taxed  account  as  tie 
value  of  the  property ^  of  which  the  titles  were  retained  by  him,  ban 
to  the  value  of  the  property  qf  which  he  had  delivered  up- the  titles. 

Process. —  (Advocation.) —  (Preliminary  Defences.}— £x* 
penses.) — A  question  before  the  Sheriffs  as  to  the  delivery  oftUks^ 
having  been  discussed  and  decided  as  betwixt  the  petitioner  and  a 
party  compearer  only^  and  the  party  compearing  having  advocated, 


No.  17.  COURT  OF  SESSION.  169 

and  served  the  advwxtHon  on  therespand^  1  Dec  16^. 

and  the  peHHoner  having  insisted  on  compteting  a  new  record  in  the    ^^"^V^^ 

adcocaiionj—fourid,  1.  Thai  the  original  respondent  was  compe-  ^^^^  ^^^ 

Untly  made  a  party  tfi  the  advocation.    (2.)  That  the  original  p^ 

tUianer  f respondent  in  the  advocation  J  was  entitled  to  have  a  new 

record  made  up  in  this  Cowrt  as  against  the  original  respondent. 

(S.)  That  the  original  respondent,  although  he  didnot  reclaim  against 

Ae  order  upon  him  to  answer  in  the  advocation,  was  entitled,  at  the 

advising  of  the  cause  by  the  Court,  to  state  the  foregoing  prelimi- 

nary  obfectum,  and  to  have  a  reservation  of  hisxlaim  for  the  ex^ 

penses  of  the  new  record. 

James  Scott  of  Leith  borrowed  from  Andrew  Morrison,  saddler  NamtiTe. 
in  Dunbar,  father  of  Ibe  respondent,  Mrs  Thomson,  the  sum  of 
L.1200,  and  granted  him  a  bond  and  disposition  in  security  for  the 
amount,  dated  9tb  June  1824,  over  his  property  at  Duddingston. 
Mrs  Thomson  acquired  right  to  the  bond  and  arrears  of  interest, 
iriiich  has  since  become  vested  in  Andrew  Scott,  W.  S.  William 
Clark,  W.  S.  acted  as  James  Scott's  agent  in  transacting  the  origi- 
Bal  loan,  and  corresponded  with  Morrison  and  his  agent  on  the  sub- 
ject 

On  14th  April  1824,  Clark  addressed  a  letter  to  Morrison  to  the 
following  effect :  *  Learning  from  Mr  Murray,  Kiiduff,  that  you 

*  bare  a  sum  of  money  to  lend  on  heritable  security  at  Whitsunday 

*  next,  and  that  yon  would  be  willing  to  give  it  on  the  same  secu- 

*  rity  which  the  late  Mr  Coles  held  for  L.1000,  lent  by  him  to  Mr 

*  James  Scott^  I  am  directed  by  Mr  Scott  to  write  to  you  on  the 
'  snbjeet,  and  say,  that  if  you  will  make  the  sum  L1250  or  L.1200, 

*  and  accept  of  4  per  cent  interest,  he  will  pay  off  Mr  Coles'  secu- 
*rity,  and  give  yon  a  bond  over  the  property  for  either  of  these 

*  sums.  The  property  lies  at  Wester  Duddingston,  near  Edinburgh, 
'  and  consists  of  the  villa  of  Hawthornbrae,  at  present  in  Mr  Scott's 

*  own  occupation,  and  two  cottage-houses  and  gardens,  let  at  L.25 

*  sterfing  per  annum,  the  whole  of  which  has  been  valued  by  Mr 

*  Wright,  a  respectable  architect  in  Edinburgh,  as  worth  at  least 

*  L2400  sterling,'  &c 

'  Morrison,  without  farther  inquiry,  agreed  to  lend  Clark's  client, 
Scott,  the  sum  of  L.1200,  on  condition  of  a  search  of  encumbrances 
being  produced,  which  was  afterwards  furnished  by  Clark.  At 
this  date  Scott  was  considerably  indebted  to  Clark,  but  this  was 
not  communicated  to  Morrison  or  his  agent 

Scott's  affairs  became  involved,  and  on  11th  January  1830,  he 
executed  a  trust-deed  in  favour  of  John  Grieve,  conveying  his 
whole  property,  heritable  and  moveable,  to  him  as  trustee,  for  pay- 
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1  Dec.  1837.  ment  of  liis  debts.     To  this  trust  Clark,  as  a  personal  creditor  of 
^^V^^    Scott,  acceded,  along  witli  other  personal  creditors,  and  Grieye,  as 

Thomson,  Stc.  trustee,  entered  on  the  management  of  the  trust-estate  for  their 
— ;-  behoof.  One  condition  of  accession  was,  that  he  was  to  be  pud  a 
debt  on  which  he  had  taken  out  a  caption,  and  that  this  payment 
was  to  have  no  concern  with  tlie  delivery  of.  the  title-deeds,  as 
Clark's  claim  of  hypothec  was  to  have  due  effect  given  to  it  in  the 
ranking.  Morrison  did  not  accede  to  the  trust;  but  he  consented, 
on  the  application  of  Grieve,  the  trustee,  to  refrain  from  taking 
separate  measures,  so  long  as  this  should  be  found  of  advantage,  or 
without  prejudice  to  his  interest  as  an  heritable  creditor,  and  to 
allow  a  sale  to  be  made* 

In  February  and  March  1830,  the  title-deeds  of  Scott's  property, 
which  were  then  in  Clark's  possession,  were  delivered  over  to 
Grieve.  These  title-deeds  consisted  partly  of  the  titles  to  certain 
heritable  property  and  feu-duties  situated  in  Leith,  over  which  the 
British  Linen  Company  held  securities  to  the  amount  of  L.4926, 
and  another  creditor  a  prior  burden  to  the  extent  of  L.1 100 ;  and 
partly  the  titles  of  the  Duddingston  property.  The  LfCitb  and  the 
Duddingston  properties  were  afterwards,  by  judicial  authority} 
valued  respectively  at  L.4300  and  L.615. 

In  the  course  of  his  trust-management,  Grieve,  with  the  knowledge 
and  consent  of  Clark,  entered  into  an  arrangement  with  the  British 
Linen  Company,  by  n^hicb  he  conveyed  to  them  the  whole- of  the 
Leith  property,  under  burden  of  the  prior  secnrity  of  L,1100,  in 
extinction  and  for  payment  of  their  heritable  debt  The  title-deeds 
of  that  property  were  accordingly  delivered  op  to  the  Bridsh  Linen 
Company,  without  reservation  of  any  right  of  hypothec  over  them 
competent  to  Clark,  or  any  provision  relative  thereto.  This  trans- 
action was  gone  into  without  intimation  to  Morrison's  daughter, 
Mrs  Thomson  and  her  husband,  then  in  right  of  the  heritable  debt 
over  the  Duddingston  property,  and  without  their  knowledge. 

Mrs  Thomson  and  husband  applied  to  the  Sheriff  for  delivery  of 
the  title-deeds  in  the  possession  of  Grieve,  and  for  interdict  against 
delivery  to  any  other  party.  Orieve,  in  answer,  pleaded  thd  obli- 
gation under  which  he  had  come  to  Clark  to  give  e&ct*  to  his 
hypothec  in  the  ranking.  The  Sheriff  ordained  the  petition  to  be 
served  on  Clark,  as  the  party  substantially  interested  in.  the  discus- 
sion ;  and  answers  were  lodged  for  him,  in  which  he  went  Co  issue 
with  Thomson  and  husband  in  regard  to  the  subsistence  and  the 
extent  of  his  hypothec.  The  record  in  the  inferior  court  was  pre- 
pared and  closed  accordingly  between  Clark  and  Thomson,  and  a 
proof  was  led,  in  the  course  of  which  various  documents,  together 
with  excerpts  from  Clark's  books,  Were  either  recovered  or  pro- 
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dueed;  and  ultimately  Che  Sheriff,  inter  alia,  found,  <  that,  in  the  cir-  l  Dec  1837. 

*  CttOMtaoces  of  this  case  the  defender  is  barred,  by  a  personal  ob-    ^*-«*v-«^ 
ejection,  from  pleading  fais  right  of  hypothec  for  that  part  of  his  ac-  TbomMn  && 

*  coonts  which  was  incurred  prior  to  the  bond  by  James  Scott  to     — ;- 

<  the  deceased  Mr  Morrison,  on  9th  June  1824,  in  respect  that,  in  ^"■'****®- 

<  the  circumstances  of  the  case,  the  defender  ought  to  have  informed 

<  Mr  Morrison  of  the  existence  of  the  burden  of  his  hypothec :' 

<  Finds,  that,  in  consequence  of  the  titles  of  the  Leith  property 

*  httviog  been  delivered  np  to  the  British  Linen  Company,  so  that 

*  the  defender  cannot  now  enable  the  pursuers  to  operate  a  propor- 
( tiooal  relief  by  means  of  those  titles,  the  defender  is  entitled  to 
'  recover  under  his  hypothec  such  a  proportion  only  of  that  part 
'  of  his  account  which  shall  ultimately  be  sustained,  as  the  value  of 
'  the  Duddingston  property  shall  bear  to  th«  value  of  the  Leith 
^  property,' 

Clark  advoeaUd.  -No  separate  action  was  brought  by  Clark 
against  Grieve ;  but  in  the  present  advocation  Clark  caused  his  ad- 
Tocation  to  be  served  on  Grieve,  and  insisted  upon  the  preparation 
of  a  new  record,  both  with  the  respondents  and  with  Grieve.  Tlie 
new  record  was  allowed  upon  the  advocators  application,  under 
reservation  of  all  questions  of  expenses* 

The  Lord  Ordinary  having  ordered  casest 

The  ^dvoesdOT  pleadedj  inter  alia — L  That  Mrs  Thomson  and  Advocator's 
husband,  being  divested,  Mr  Scott,  their  disponee,  should  be  made  ^'*^* 
a  party,  and  the  lawfulness  of  his  title  (which  was  disputed)  be  dis- 
posed  of  by  the  Lord  Ordinary*  2.  No  personal  exception  can  be 
pleaded  against  the  advocator's  claiming  the  full  benefit  of  his 
hypothec  in  a  question  with  Mrs  Thomson,  who  has  acquired  right 
to  the  debt  originally  due  to  Mr  Morrison ;  and,  on  the  contrary, 
Mr  Morrison,  by  allowing  the  title-deeds  in  question  to  remain 
subject  to  tbe  orders  of  Mr  Scott,  enabled  him  to  pledge  or  hypo- 
thecate these  title-deeds  for  any  account  due  by  him  to  his  law- 
%ent. .  If  he  had  not  intended  to  allow  Mr  Scott  to  exercise  this 
power  over  these  title-deeds,  he  should  have  required  them  to  be 
delivered  to  himself.  3.  The  advocator  is  not  responsible  for  the 
conduct  of  Mr  Grieve  in  delivering  up  to  the  British  Linen  Com- 
pany some  of  the  title*deeds  referred  to  in  process,  and  he  cannot 
be  affected  by  such  delivery.  On  the  contrary,  the  respondents, 
who  acceded  to  the  trust  in  favour  of  Mr  Grieve,  and  who  are 
bound  by  bia  acts,  cannot  be  allowed  to  plead  that  such  delivery 
affiecfis  or  impairs  the  claim  of  the  advocator.  4.  At  all  events,  Mr 
Grieve  is  liable  to  the  advocator  for  having  so  delivered  np  the  title^ 
deeds,  and  the  advocator's  hypothec  affects  to  the  full  extent  of  his 
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1  Dec.  18^.  claim  the  other  title-deeds  which  still  remain  in  Mr  Grieve's  pos- 
session.    5.  The  advocator  is  not  bound  to  deliver  np  any  of  the 

Thomson,  &c.  title-deeds  in  his  possession,  or  which  are  held  by  Mr  Grieve  for 
his  behoof,  till  the  accounts  now  claimed  by  him  shall  be  fully  paid 
or  secured. 

Defendere*  Mrs  Thomson  and  hu%hand  pleaded — 1.  Assuming  the  Sheriff  to 

have  been  right  in  sustaining  the  advocator's  hypothec  to  any  ex- 
tent, it  was  legally  and  properly  narrowed  and  restricted  by  the 
interlocutors  complained  of,  in  various  respects,  particularly,  (1.) 
In  the  circumstances  of  the  case,  as  stated  in  the  record,  and  proved 
by  the  documentary  evidence  in  process,  the  advocator  was  pro- 
perly held  to  be  personally  barred  from  pleading  his  hypothec,  in 
so  far  as  his  account  had  been  incurred,  and  was  exigible  from  Mr 
Scott,  prior  to  the  date  of  the  bond  and  disposition  in  security  in 
favour  of  the  respondent's  author;  (2.)  The  advocator's  claim  of 
hypothec  was  justly  held  proportionally  to  attach  to  the  title-deeds 
of  all  the  properties  of  Mr  Scott  in  the  custody  of  the  advocator  at 
the  date  of  Mr  Scott's  insolvency,  and  its  effect  was  justly  restricted 
in  the  manner  done  by  the  Sheriff  in  his  interlocutor*  2.  The  re- 
spondents are  entitled  to  have  decree  in  terms  of  their  original  ap- 
plication to  the  Sheriff,  for  delivery  of  the  title-^deeds,  subject  only 
to  the  burden  of  the  advocator's  hypothec,  in  so  hx  as  the  same  oan 
be  pleaded  against  them  as  teal  creditors,  in  the  circumstances  set 
forth  in  the  record. 

OrieTe*8  Pleas.  Grieve  pleaded  the  respondent's  divestiture  in  favour  of  Scott, 
and  that,  in  so  far  as  the  other  respondents  succeed  in  cutting  down 
the  extent  of  the  advocator's  hypothec,  the  findings  most  be  avail- 
able to  him.  On  the  principle  which  must  now  be  assumed,  that 
the  heritable  creditor  was  not  bound  by  the  trust,  nor  by  the  act- 
ings of  the  trustee,  that  creditor  is  entitled  to  no  advantage  nor  be« 
nefit  under  the  trust;  but  she,  or  the  assignee  to  her  action  and 
rights,  Mr  Scott,  must  take  the  title-deeds  demanded,  subject  to 
the  preferable  claims  which  adhered  to  them  at  the  date  of  the  de- 
mand. As  at  that  date  these  title-deeds,  in  the  trustee's  possession, 
were  held  by  Mr  Clark  to  constitute  an  available  hypothec  for  his 
whole  accounts,  Mrs  Thomson  or  Mr  Scott,  on  receiving  delivery 
of  these  title-deeds,  must  wholly  relieve  the  trustee,  Mr  Grieve,  of 
that  claim  of  Mr  Clark.  Under  the  facts  which  have  occurred, 
neither  of  the  parties,  Mr  Clark  or  Mr  Thomson,  is  entitled  to 
challenge  the  delivery  of  the  progress  of  titles  of  the  Leitb  subjects 
to  the  British  Linen  Company.  The  respondent,  Mr  Grieve,  has 
been  improperly  made  a  party  to  this  process,  and  Andrew  Scott, 
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W.S.  the  attigpee  of  Mrs  Thomson,  is  the  party  in  favour,  or  1  Dec  1837. 
aeainst  whom  the  orders  or  decree  of  Court  must  now  go  forth.  ^*^V^^ 

^  °  Clark  V. 

Tbomaon,  &c. 

The  Lord  Ordinary,  on  advising  the  cases,  reported  tlie  cause 
to  the  Court,  with  the  following  note : 

*  The  Lord  Ordinary  reports  this  case  without  a  decision,  chiefly  Lord  Ordi. 
because  he  thinks  the  questions  raised  as  to  the  personal  exception  ^^^^ ' 
sgaiast  Clark,,  and  as  to  the  right  of  an  heritable  creditor  (in  a 
cage  circumstanced  like  the  present)  to  indst  on  a  proportional 
rntricUon  of  a  law  agenf  s  hypothec,  according  to  the  value  of  the 
different  properties,  over  the  titles  of  which  he  had  this  hypothec 
when  the  heritable  debt  was  constituted,  are  of  such  general  in- 
terest, and  attended  with  so  much  difficulty,  as  to  be  properly  left, 
in  the  first  instance,  to  the  decision  of  the  Court  He  cannot  say 
that  upon  either  of  these  he  has  formed  a  decided  opinion ;  but 
he  will  not  withhold  from  the  parties  the  views  to  which  he  in- 
clines. 

'  If  he  thoDght  that  the  argument  for  the  heritable  creditors,  on 
the  first  of  these  points,  was  at  all  inconsistent  with  the  decision 
in  the  case  of  Campbell  and  Clason,  15th  Nov.  1822,  F.  C,  he 
flhonld  have  no  difficulty  (though  that  was  a  hard  and  difficult 
case)  in  at  once  rejecting  it ;  but  though  Clark  endeavours  to  re- 
present it  in  this  light,  such  is  not  truly  its  description.  It  is,  as 
it  is  expressly  stated  to  be,  an  argument  on  a  personal  exception 
merely;  and  its  object  is  to  show  that  Clark,  by  his  own  improper 
conduct,  and  culpable,  if  not  fraudulent  concealment  of  the  exis- 
tence and  amount  of  the  debt  for  which  he  intended  to  retain  the 
titles  of  the  property,  induced  the  creditor  to  advance  money  to 
hii  client  on  a  security  of  which  he  would  not  otherwise  have  ac- 
cepted. Of  the  general  relevancy  of  such  an  allegation  the  Lord 
Ordinary  entertains  no  doubt ;  and  the  difficulty  he  finds  in  the 
present  case  arises  solely  from  his  doubts  as  to  the  sufficiency  of 
the  proof  to  fiasten  on  the  agent  the  blame  of  such  a  proceeding. 
Cases,  however,  may  easily  be  supposed  in  which  there  would  be 
no  such  difficulty.  If  the  agent  had  a  business-account  against 
an  insolvent  client  to  the  amount  of  L.1500,  and  held  under  his 
hypothec  the  titles  of  a  property  worth  about  that  sum,  and  did 
notwithstanding  induce  and  encourage  a  stranger  to  advance 
L.1000  or  L.1200  on  the  security  of  that  property,  without  any 
hint  of  the  existence  of  such  a  lien,  the  Lord  Ordinary  does  not 
think  it  doubtful,  that  the  personal  exception  arising  from  this 
concealment  would  at  <mce  deprive  Lim  of  his  hypothec  in  a 
question  with  that  stranger,  and  make  him  liable  for  the  titles, 
without  regard  to  the  payment  of  his  account    The  present  case, 
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Clark  V, 
Thomson,  &c 

Note. 


though  by  no  means  so  strong,  is  truly  of  this  description ;  and 
though  he  has  not  finally  made  up  his  mind  upon  it,  he  rather 
inclines  to  concur  with  the  Sheriff  in  holding,  that,  in  tlie  cir- 
cumstances, the  agent  was  not  justifiable  in  negotiating  for  the 
loan  from  Morrison,  while  entirely  suppressing  the  fact  that  the 
titles  were  impledged  for  a  sum  which  has  turned  out  to  be  equal 
to  the  free  value  of  the  property*  There  is  something  rash, 
perhaps,  in  Clark's  objections  to  the  distinction  taken  by  the 
Sheriff  between  the  part  of  the  account  incurred  previous  to  the 
advance  by  Morrison  and  that  subsequent  to  it.  But  it  is  ob- 
vious that  the  ground  upon  which  the  Lord  Ordinary  inclines  to 
support  the  judgment  really  applies  to  the  previous  part  only. 
It  was^only  at  the  time  of  negotiating  for  that  advance  that  the 
agent  had  any  dealing  with  Morrison,  />t  came  into  such  oontset 
with  him  as  to  make  him  personally  responsible  for  any  eoneeal- 
ment  or  suppression  of  necessary  information.  Morrison  wad 
then  an  entire  stranger  to  the  property,  and  its  history  and  con- 
dition, and  must  consequently  have  relied  on  what  the  agent  was 
pleased  to  communicate.  After  that,  he  had  such  a  connection 
with  it,  as  may  be  supposed  to  have  made  it  his  duty  to  look  to  his 
own  security,  and  see  that  neither  it  nor  its  titles  were  sebjected 
to  preferable  claims.  It  seems  to  have  been  upon  some  such 
grounds  that  the  decision  in  Campbell  and  Clason's  ease  pro- 
ceeded. But  it  is  enough  that,  in  regard  to  the  subsequent  ac- 
counts, there  is  no  room  for  that  personal  exception  on  which  the 
Sheriff  is  understood  to  have  proceeded ;  that  is,  no  room  for  im- 
puting individual  misconduct  or  unfeirness  in  the  agent's  personal 
negotiations  with  the  heritable  creditor. 

<  The  second  question,  as  to  the  compulsory  apportionment  of 
the  hypothec,  derives  all  its  difficulty,  in  the  Lord  Ordinary's  ap- 
prehension, from  its  connection  with  the  first,  though  a  much 
smaller  degree  of  impropriety  might  justify  the  Sheriff'o  judg- 
ment on  this,  than  might  be  necessary  to  support  it  on  the  for- 
mer. If  the  agent  was  not  at  all  aware  of  the  existence  of  any 
heritable  debts,  or  of  the  consequences  to  the  several  creditors 
of  his  giving  up  one  part  of  the  titles  and  retaining  another,  it 
would  be  absurd  to  hold  that  he  lost,  or  in  any  respect  narrowed, 
his  hypothec  for  his  whole  account  over  the  titles  he  retained. 
But  if  he  was  perfectly  aware  of  the  condition  and  relative  in- 
terests of  different  real  creditors  on  particular  parts  of  the  pro- 
perty, the  Lord  Ordinary  inclines  to  think,  that  he  should  be 
considered  as  in  the  situation  of  a  catholic  creditor,  aware  of  the 
relative  interests  of  different  secondary  creditors  on  the  same  sub- 
ject, and  bound  so  to  deal  with  his  preferable  security  as  not 
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<  oeedlenly  to  interfere  with  their  legal  rights.     Full  justice,  per-  1  Dec.  1837. 

<  hapt,  is  not  done  to  this  part  of  the  argument,  in  the  able  case  for    ^*^V^ 

*  the  heritable  creditors.     But  it  is  certainly  dealt  with  in  far  too  xbomson  &c. 

<  confident  a  tone  on  the  other  side,  by  the  agent  and  the  trustee.      

*  In  partieakir,  the  Lord  Ordinary  is  of  opinion,  that  there  is  no 
'  real  weight  in  the  circumstance  so  much  relied  on  in  their  argu- 

<  nenty  that  the  lien  of  the  agent  Imports  no  actual  right  or  interest 

*  in  the  lands  themselTCS,  but  is  merely  a  power  to  retain  the  ipsa 

*  corpora  of  the  written  titles,  and  is  available  only  when  the  parties 

<  happen  to  have  necessary  occasion  to  redaim  them.     Whether 

*  the  interest  be  direct  or  indirect,  it  is  undeniably  a  preferable  in- 
^•terest,  which  overrides  and  controls  that,  of  those  who  have  the 

*  aetaal  right  to  the  sobjects  themselves,  and  ought  therefore,  it  is 
chombLy  .conceived,  to  be  exercised  nnder  all  the  conditions  and 

*  restraints  which  regulate  the  exercise  of  any  other  catholic  or 
'  preferable  right. 

^  The  Lord  Ordinary  thinks  it  impossible  to  doubt  that  the  pro- 

*  perty  at  Leith  was  conveyed,  and  the  titles  given  up  free  of  any 

*  burden  of  hypothec,  with  the  knowledge  and  consent  of  the  agent; 

*  though  it  is  probably  enough  for  the  heritable  creditors  that  they 

*  vere  so  given  up  without  their  knowledge  or  consent.     He  thinks 

*  there  is  no  solidity  in  the  trustee's  argument,  that,  if  the  heritable 

*  creditors  did  not  accede  to  the  trust,  they  have  no  right  to  chal- 

<  lenge  any  arrangement  made  by  him  and  the  agent  in  the  execu- 
'  tion  of  it.     They  have  a  clear  right  to  challenge  whatever  is  im- 

*  pr^rly  done  to  their  prejudice ;  and  if  the  agent  and  trustee 

*  wilfully  discharged  the  Leith  property  from  all  ckim  of  hypothec^ 
'  without  consideration  for,  or  notice  to  them,  it  is  as  if  they  had 
^  discharged  correi  debendi,  and  destroyed  a  known  and  most  equi* 

*  table  right  of  proportional  relief.  If  the  Sheriff's  judgment  on 
'  these  two  points  is  confirmed^  it  probably  will  not  be  necessary  to 

*  go  much  into  any  other.     If  it  be  necessary,  however,  to  dispose 

*  of  them,  some  farther  investigation,  in  point  of  fact,  would  seem 
'  to  be  requisite ;  and  the  Lord  Ordinary  is  not  of  opinion  that  the 

*  parties  can  be  precluded  from  such  investigation,  by  the  tenor  of 

*  the  closed  record,  or  proceedings  generally  in  the  inferior  court. 

*  The  trustee's  argument  on  the  act  1594,  c.  220,  is  conceived 
*tobe  inadmissible  and  irrelevant     But  it  is  rather  thought  that 

*  Andrew  Scott,  the  assignee  of  Mr  and  Mrs  Thomson,  ought  to 

*  be  sisted  as  a  party.' 

At  the  advising. 

The  Dean  ofFacuUt/i  for  Grieve,  pleaded — The  advocation  is  in*  Trasiee't 
eompetent  as  regards  Grieve.    The  petition  in  the  inferior  court  ^  ^^' 
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I  Dec  1837.  was  no  doubt  directed  against  him ;  but  Clark  appeared,  when  called, 
^^V^^    and  Grieve  took  no  part,  and  no  record  was  made  up  as  to  bim. 

Clark  V  •  r        '  r 

TbomaoD,  &c.  ^r^^^^  vas  Called  in  the  advocation,  and  thereby  brought  into  this 
litigation.  Instead  of  this,  Clark  ought  to  have  advocated  as  be- 
tween him  and  the  original  petitioner  in  the  Sheriff-court ;  and  i( 
he  were  to  obtain  an  alteration  of- the  Sheriff's  jndgjnent,  thea  be 
might  go  back  to  the  Sheriff-court,  and  have  what  was  settled  be- 
tween him' and  Mrs  Thomson  applied  as  to  Grieve. 


Pursuer's 
Pleas. 


Opinion  of 
Court 


f 


k 


SoUcitor^Generalf  for  Clark,  pleaded^  upon  this  preliminary  point 
raised  by  the  Dean — The  only  original  party  in  the  Sheriff-court 
was  Grieve ;  but  the  Sheriff,  in  consequence  of  his  answers  to  the 
petition,  appointed  service  on  Clark,  which  was  the  necessary  resnlt 
of  Grieve's  answer.  Grieve  might  have  put  in  a  plea  that  be  wal 
improperly  made  a  party.  In  the  advocation  there  was  an  order 
on  him  to  condescend  ;  and  he  did  not  reclaim  against  that  order, 
nor  did  he  even  state  any  objections  in  proper  time.  This  preli- 
minary defence  is  now  too  late. 

Dean  of  Faculty ^  in  reply. — In  advocations  there  is  no  stage  of 
process  equivalent  to  that  for  putting  in  preliminary  defences.  It 
is  competent  to  advocate  as  to  certain  parties,  without  indudiBg 
others. 

Upon  this  preliminary  point  as  to  Grieve  being  called. 

Lord  Medwyru — I  do  not  entertain  any  difficulty  upon  this  point 
Grieve  was  the  custodier  of  the  titles,  whicli  Thomson,  the  heritable 
creditor,  wished  to  be  put  in  possession  of.  The  defence  against 
delivery  of  these  was  the  hypothec  of  Clark,  the  agent,— a  defence 
which  it  was  competent  for  Grieve  to  state  for  Clark.  But  the 
Sheriff  appointed  Clark  to  be  called  incidentally,  and  the  procesi 
went  on  in  name  of  Clark,  and  not  of  Grieve.  In  such  a  case  no 
decree  against  Clark  was  competent,  but  only  against  Grieve,  the 
amount  of  the  claim  protected  by  the  hypothec  being  first  ascer- 
tained. There  was  no  contract  betwixt  Clark  and  Thomson  that 
the  latter  should  be  responsible. .  Clark,  the  compearer,  is  the  ad- 
vocator against  the  original  pursuer,  Thomson ;  but  it  was  neces- 
sary to  advocate  also  against  the  original  defender.  Grieve ;  and 
there  was  no  impropriety  in  bringing  him  into  Court,  as  he  was 
the  original  defender.  In  these  circumstances  Thomson  was  en- 
titled to  have  a  new  record,  so  as  not  to  have  two  parties,  and  to 
avoid  having  to  go  over  the  whole  case  again.  There  may  be  an 
after  question  about  the  expenses,  upon  which  Grieve  will  be 
heard. 

Lord  Glenlee^^  Grieve  was  properly  called,  although  the  Sheriff 
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did  right  in  making  Clark  appear  as  the  true  party  in  the  process.  1  Dec  ldS7. 
Bat  there  is  nothing  to  preclude  a  preliminary  plea  that  he  ought    ^"-^v^*^ 
not  to  have  been  made  a  party,  to  the  effect  of  bearing  any  part  of  ^^^^^^^  ^^^ 

die  expenses.  

Lord  Justiee^Ckrk. — In  point  of  form  it  was  necessary  to  bring  q^^^^  ^ 
Griere  here,  as  being  the  original  defender.     But  as  to  the  ex* 
pease  of  making  up  the  record,  I  agree  with  Lord  Medwyn,  and 
think  it  ought  to  be  reserved. 

On  the  merits, 

GeMTol^  for  Clark,  pleaded — (1.)  On  the  question  of  Pumier*B 


personal  objection,  the  Liord  Ordinary  is  mistaken  in  assuming  that     ^^ 
Clark  was  the  agent  of  Morrison,  when  he  was  only  the  agent  of 
Seott   Clark  made  no  statement  as  to  the  situation  of  the  property 
on  which  the  loan  was  effected.     The  lender  transacted  upon  the 
&ith  of  the  searches  he  had  required,  Clark  acting  as  his  antagonist 
for  Scott,  the  borrower.   If  a  lender  do  not  choose  to  ask  actual  deli- 
very of  the  titles,  or  a  clause  taking  the  party  bound  to  deliver  them, 
he  is  subject  to  any  tacit  hypothec  affecting  those  titles.     (2.)  As 
to  dividing  the  hypothec  in  proportion  to  the  value  of  the  different 
properties  the  titles  to  which  are  held,  it  is  said  to  be  the  same 
as  if  a  creditor,  having  a  catholic  security  over  properties,  chose 
to  restrict  bis  security ;  and  that,  in  the  same  way,  where  a  writer 
gives  up  part  of  the  title-deeds  of  different  properties,   the  value 
of  the  hypothec  must  be  restricted,  or  made  proportional,  to  the 
vaine  of  the  property  of  which  the  title-deeds  are  not  given  up. 
Hiis  is  absurd.    The  titles  may  be  worth  nothing,  though  the  pro- 
perty may  be  large.     The  value  of  the  hypothec  depends  on  the 
neeessities  of  the  parties ;  and  this  principle  or  ratio  of  distribution 
is  wrong.     An  agent  holding  an  hypothec  over  titles  of  various 
properties^  belonging  to  an  employer  indebted  to  him  in  business, 
is  not  in  the  situation  of  a  creditor  holding  a  security  over  different 
parcels  of  property,  and  choosing  to  limit  his  security.     A  claim  of 
retentUm  is  not  like  the  security  of  the  catholic  creditor.     A  ques- 
tion of  catholic  and  secondary  security  might  arise  betwixt  a 
eoootry  and  town  agent  in  regard  to  the  hypothec  of  titles,  but 
camiot  have  place  here.     An  agent  is  not  under  the  necessity  of 
lefaiDing  the  title-deeds  to  assist  an  heritable  creditor,  and  there 
is  nothing  to  affect  his  right  in  giving  them  up  to  another  party. 

M^NeiUi  for  Thomson,  pleaded — (I.)   Scott  was  the   original  Defender's 
debUNTt  and  Clark,  his  agent,  assisted  him  in  raising  money.     Scott  ^^^ 
had  two  properties ;  and  Clark  concealed  the  latent  security  which 
lie  held  over  both  properties  by  virtue  of  his  titles.     Clark  had  an 
interest  in  Scott  obtaining  the  loan  ;  and  he  held  out  the  value  of  the 
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1  Dee.  1637.  whole  property  to  the  lender  as  the  measare  of  the  security,  but 
cwakv^^"^  which  was  not  truly  the  measure  of  the  security,  because  it  was  nar- 
HioaiMMi,  &c  rowed  by  the  hypothec.  The  statement  as  to  the  ralne  of  the  property 

Defender's  ^'^  "^^  ^^"^*  ^^^  being  a  casc  of  unfair  concealment,  the  case  of 
Pleas.  Wilson  V.  Lumsdaine,  29th  June  1837,  F.  C,  applied,  where  it 

was  found  that  the  agent  could  not  compete  in  respect  of  such  ao- 
iaimess.  (2«)  On  the  question  of  apportioning  the  hypothec  to  the 
value  of  the  several  properties,  it  is  essential  to  observe  that  there 
was  a  trust-deed  granted  by  Scott  Clark  knew  of  Scotf s  diffi- 
culties, and  actually  got  payment  by  caption  of  a  debt  due  by  Seott 
to  him  or  a  client.  He  knew  of  Scott's  insolvency  while  holding 
the  lien  over  his  titles.  And  the  question  is,  can  he,  after  insol- 
vency, abandon  hb  hypothec  against  the  large,  and  concentrate  it 
against  the  smaller  property  ?  This  would  not  be  listened  to  in  an 
ordinary  security.  It  was  said  a  catholic  creditor  would  have  been 
bound  to  assign,  and  so  would  Clark,  if  Thomson  had  paid  his  ac- 
count ;  but  if  Clark  has  parted  with  a  portion  of  his  security,  it  is 
inconsistent  with  equity  to  allow  Clark  to  concentrate  his  security 
against  Thomson's  smaller  property.  Clark  allowed  Grieve  to 
hand  over  the  titles,  and  revised  the  title  to  the  purchaser.  How, 
then,  can  he  maintain  that  he  is  entitled  to  throw  on  Thomson's  pro- 
perty the  whole  loss  ?  Let  Thomson's  property  bear  its  propordeo, 
but  not  more  than  its  proportion. 

SoKeitor-General^  (RtUlterfurdyJ  in  reply. — 1.  Thomson  goes  on 
the  ground  that  Clark  represented  the  raitie  of  the  property  as  the 
measure  of  the  security ;  but  his  statement  did  not  amount  to  sodi 
representation ;  (see  his  letter  to  the  lender  and  Wright's  valoa- 
tion.)  It  was  the  lender's  business  to  make  all  these  inquiries,  not 
Clark's  to  disclose  the  state  of  matters,  for  he  was  not  charged  with 
the  lender's  interest  2.  Wilson,  in  the  case  cited,  was  the  s^ent 
for  both  parties,  and  was  therefore  bound  to  guard  the  interest  of 
the  lender. 


Opinion  of 
Court. 


Lord  JusHce-ClerL — This  case  requires  deliberate  consideration. 
Though  the  right  of  an  agent  to  his  hypothec  has  been  held  sacred, 
it  is  clear  that  neither  of  these  two  points  have  been  determined  by 
the  prior  cases.  I*  The  first  question  is.  Is  there  a  valid  personal 
objection  to  Clark's  availing  himself  of  the  hypothec  ?  No  doubt 
the  lender  may  have  had  the  strongest  reason  to  believe  Uiat  he 
got  the  property  as  the  measure  of  his  right ;  for  does  the  letter 
from  Clark  indicate  any  risk  from  him  on  the  failure  of  Scott? 
But  still  the  question,  whether  the  agent  is  barred,  personali  ex- 
ceptione,  must  depend  on  the  situation  and  conduct  of  Cbuk. 
Now,  he  was  the  agent  of  Scott,  the  needy  borrower :  he  was  not 
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charged  with  the  interests  of  the  lender,  who  had  a  separate  agent,  1  Dec.  1S37. 
Kelly ;  and  therefore  he  was  acting  for  his  own  client  only.     Un-     >^y^< 
less,  therefore,  there  had  been  a  special  undertaking  by  Clark  that  xhomaon,  &c. 
theie  was  no  other  burden,  he  cannot  be  barred.     And  upon  look-     7-7- 
ing  to  the  whole  facts,  I  cannot  find  that  it  would  be  safe  to  hold  coutl'^  ^ 
that  there  are  sufficient  grounds  to  hold  that  Chirk  was  barred  per*" 
sooali  ezceptione.     If  the  lender  had  asked  any  question,  which 
Clark  at  the  time  had  evaded,  the  case  would  have  been  different* 
2.  A  question  has  been  raised,  whether  the  agent  of  Scott,  ha- 
ving a  right  of  retention  of  his  whole  title-deeds,  and  being  fully 
aware  that  he  had  no  chance  of  payment  but  by  virtue  of  his  hy- 
pothec^ (having  recovered  a  debt  from  Scott  by  caption,  and  know- 
bg  that  he  was  obasratus,)  was  entitled  to  throw,  or  to  be  partici- 
pant iir  throwing  over  on  the  property  of  Morrison  the  whole  dbli- 
gation  of  hypothec  affecting  the  entire  titles.     None  of  the  deci- 
81008  go  that  length.     And  it  is  a  grave  and  serious  question, 
whether  in  equity  and  fairness  an  agent  can  intentionally  or  ca- 
priciously g^ve  up  one  set  of  titles,  and  throw  the  benefit  arising 
from  his  hypothec  over  these  upon  another  set  of  titles.    Clark's 
doty  was  to  say  to  Morrison  or  Grieve,  As  I  have  no  ehance  of 
payment  but  by  means  of  my  hypothec,  I  can  part  with  none  of 
those  titles  till  my  claim  be  sustained  and  caution  found.    I  make 
no  excessive  demand,  but  only  ask  in  fairness  caution  or  payment. 
Grieve  persuades  Clark  that  the  transaction  with  the  Linen  Com- 
pany was  a  fair  one  to  be  gone  into,  and  Ckrk  thinks  it  wise  and 
proper  to  setUe  his  debt  in  this  way.     Clark,  agreeing  to  this  pro- 
posal, so  acts  as  to  give  up  his  right  to  a  part,  and  throw  the  rest 
oa  another  property.     It  has  not  been  made  out  to  me  that  an 
i^nt  is  entided  to  exercise  his  right  to  this  extent     It  is  not  the 
ease  of  a  catholic  creditor ;  but  the  same  principles  apply.     If  the 
agent  consent  in  this  way,  the*  burden  ought  not  to  &I1  on  Morri- 
son, and  would  not,  but  for  that  consent,  have  fallen  upon  him ;  and 
the  same  principles  apply  to  this  as  to  the  former  branch  of  this 
case,  that  the  agent  ought  so  to  conduct  himself  as  not  to  throw  a 
greater  burden  on  Morrison,  by  abandoning  the  titles  of  the  more 
valuable  property. 

Loftd  6&it&e.---(l.)  On  the  first  point  I  incline  to  agree  with 
your  Lordship.  The  Sheriff  has  sanctioned  the  plea  of  personal 
exception,  on  the  footing  that  the  circumstances  show  that  he  led 
the  lender  to  rely  on  his  statement ;  but  to  me  there  appears  to  he 
no  snfficient  gprounds  for  holding  him  barred.  (2.)  But  the  second 
point  is  a  nice  one.  Clark's  conduct  was  absmd.  He  should  have 
stipulated  and  obtained  caution  that  his  hypothec  would  be  held 
good.     The  situation  of  a  holder  of  titles  is  so  far  different  from 
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1  Dec.  1837.  that  of  a  catholic  creditor,  that  the  latter  can  bring  an  action  against 
^""^V^^    the  subject,  to  the  effect  of  drawing  his  whole  debt ;  whereas  the 

:ii!omsoo  &c.  ^S^Q^  ^^^  ^°ly  Bue  bis  employer.     But  if  Clark  gave  up  his  valid 
-;^-        right,  I  incline  to  think  that  he,  by  his  own  act  and  deed,  incapa- 

Co(urr°  ^       citated  himself  from  taking  advantage  of  the  full  right  of  hypothec 
over  the  titles  retained. 
Lord  Meadawbank  absent. 

Ou  the  merits.  Lord  MedwyfL — 1.  On  the  first  point  I  agree  with  your  Lord* 
ships.  Clark  was  merely  the  agent  for  one  party,  the  borrower,— 
giving  a  general  description  of  the  subjects  to  the  agent  of  the 
lender.  If  there  had  been  any  assurance  held  out  that  there  was 
no  other  burden  or  qualification  affecting  the  titles  to  the  subjects 
than  what  appeared  on  the  record,  the  case  might  have  been  diffe- 
rent. Thus,  again,  when  we  look  to  the  valuation  of  the  sabjects, 
it  appears  that,  according  to  the  valuations  obtained,  there  were 
^mple  funds,  as  represented,  to  meet  the  proposed  additional  bur- 
den. It  is  not  alleged  that  Clark  was  a  better  judge  of  the  troe 
value  than  Wright,  who  took  the  valuation ;  and  it  would  be  hard 
to  hold  Clark  liable  in  consequence  of  a  fall  in  the  value  of  this 
property. 

The  other  point  is  nice  and  difficult, — how  far  you  are  entitled, 
as  proposed,  to  restrict  the  hypothec,  by  proportioning  it  to  the 
value  of  the  properties,  the  titles  to  which  respectively  were  under 
retention.  Looking  to  the  weight  of  authority  recognising  the 
absolute  nature  of  such  a  security  as  retention  of  title-deeds  by  an 
agent,  I  should  have  great  doubts  in  giving  effect  to  such  a  restric- 
tion. The  case  of  a  catholic  creditor  admits  of  no  doubt.  But  it 
is  not  upon  that  principle  that  you  can  deal  with  this  questioo. 
This  is  a  right  of  retention,  which  does  not  admit  of  the  beneficium 
cedendarum  actionum,  the  foundation  of  the  claim  of  one  creditor 
against  another.  It  is  clear  that,  insolvency  not  coming  in,  the 
agent  was  not  bound  to  give  up  any  part  of  the  security  afforded 
by  his  right  of  retention.  But  if  he  has  given  up  a  part,  which,  no 
doubt,  he  was  not  bound  to  do  unconditionally,  and  this  makes  the 
burden  greater  on  a  party  vested  in  the  right  to  the  other  property, 
the  titles  to  which  were  still  retained,  I  have  a  difficulty  in  seeing 
on  what  ground  he  is  liable  to  that  party.  Still,  with  the  opinions 
of  your  Lordships  against  me,  I  must  with  the  less  confidence  press 
my  individual  opinion. 

The  Lords  pronounced  this  interlocutor : 

Judgment  *  Advocate  the  cause ;  repel  the  objection  to  the  competency  of 

*  Mr  Grieve  being  called  as  a  party  to  this  process ;  repel  the  per* 

*  sonal  objection  sustained  by  the  Sheriff's  interlocutor  of  lltb 

*  July  1884,  to  Mr  Clark's  pleading  his  right  of  hypothec,  founded 
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00  his  not  having  informed  Mr  Morrison  of  the  existence  of  the  1  Dec.  1837, 
burden  of  his  hypothec ;  adhere  to  the  SheriflTs  interlocutor  of    ^*^v^*^ 
11th  July  1834,  which  finds,  <  that  in  consequence  of  the  titles  SfJ^^^  ^^ 

<  of  the  Leith  property  having  been  delivered  up  to  the  British      -— - 

*  Linen  Company,  so  that  the  defender  cannot  now  enable  the    "  8^^^» 
**  pursuers  to  operate  a  proportional  relief  by  means  of  those  titles, 

<  the  defender  is  entitled  to  recover,  under  his  hypothec,  such  a 
proportion  only  of  that  part  of  his  account  which  shall  ultimately 

*  be  sustained,  as  the  value  of  the  Duddingston  property  shall  bear 
^  to  the  value  of  the  Leith  property;'  and  remit  to  the  Lord  Ordi- 
nary to  hear  parties  as  to  any  demands  by  Mr  Clark  against  Mr 
Grieve,  and  his  objections  thereto,  and  also  the  objections  to  the 
amount  of  Mr  Clark's  accounts,  and  also  to  decide  all  questions  of 
expenses  between  all  parties  to  the  process.' 

Loffd  Oidinaty  Jejlfrey,  Act  M'NmBtOid  Cowan.  Alt  SoL-Gen.  (Rutherfiird,) 
ind  «/.  S,  Man,  for  Tbomaon.  Dion  ofPac»  (Hope,)  and  Ponytk,  for  Grieve. 
P.  Robertson,  for  A.  Scott.  Scott,  Bymar  and  Scott,  W.  S.  A.  Scott,  W.  S. 

and  And,  Grieve,  W.  S.  Agents.        F,  Clerk. 


SECOND  DIVISION. 

No.  XVIII.  Ui  December  1837. 

THE  NATIONAL  BANK  OF  SCOTLAND 

agairut 

JAMES  HOPE  AND  Mandatary. 

SoaETY.  —  Prescription,  (Sexennial.) —  Where  a  creditor  in 
biOs  accepted  by  a  party  subscrU^ing  his  individual  name,  claimed  in 
a  muJHplepoinding  of  his  debtor^ s  funds^  and  in  the  progress  of  that 
action  discovered  thai  the  party  who  signed  the  bills  and  his  brother 
had  been  copartners  in  btuiness  without  assuming  any  distinctive  com* 
pony  firmj-^found^  That  as  t/te  name  of  the  party  accepting  the 
bills  was  the  name  used  for  tlie  company^  the  claim  in  the  mnUiplC" 
poinding  of  his  funds  became  a  claim  against  the  copartnery^  and 
was  sufficient  to  interrupt  prescription  when  pleaded  by  his  partner^ 

Society. —  Process. — (Summons.) — Where  a  summons  for  pay* 
ment  of  certain  bills  was  set  forth  that  the  defender^  as  the  survi^ 
ving  partner  in  a  business  carried  on  by  him  and  his  deceased  bro* 
ttuTy  which  business  they  had  carried  on  together  without  Ussu* 
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National  Bank 
V,  Hope  and 
Mandatary. 


Narrative. 


minff  any  dutinetive^firm^  and  as  representing  his  said  brother^  the 
other  partner  therein^  wasjtttily  indebted  in  certain  sums  caniained 
in  bills  or  acceptances  granted  by  the  send  brother  for  the  purposes^  or 
in  relation  to  the  business  ofAe  said  company ^  and  concluded  for  pay* 
ment  of  the  sums  contained  in  several  bills  described  and  entanerated 
in  the  summons  ;  and  it  having  been  specially  set  forth  by  the  pwh- 
suers  in  their  condescendence^  that  the  said  bills  were  appropriatei 
and  used  for  behoof  of  the  copartnery  by  the  surviving  partner^-^^ 
defence^  that  the  summons  was  incompetentiy  lUfdled^  as  it  did  not 
bear  that  the  bills  liad  been  signed  by  the  alleged  partner  in  his  sth 
cial  capacity^  was  repelled* 

The  National  Bank  of  Scotland,  (in  November  1835,)  broaghtan 
action,  libelling  '  that  James  Hope,  cattle*dealer  in  Norwich,  and 
Robert  Hope,  residing  at  Glenlee,  in  the  stewartry  of  Kircud- 
bright, now  deceased,  for  a  period  of  years  prior  to  the  year  1826, 
and  during  the  greater  part  of  that  year  also,  carried  on  business 
together  as  cattle-dealers,  but  without  assunting  any  company  firm: 
That  the  said  James  Hope,  as  the  surviving  partner  in  the  busi- 
ness so  carried  on  by  them,  and  as  representing  the  said  deceased 
Robert  Hope,  the  other  party  therein,  was  justly  addebted  aod 
resting  owing  to  the  pursuers  in  the  following  sums  contained  in 
bills  or  acceptances  granted  by  the  said  Robert  Hope  to  the  pur- 
suers after  named,  for  the  purposes,  or  in  relation  to  the  business 
of  the  said  company.' 
In  support  of  this  action  it  was  more  fully  set  forth  by  the  pur- 
suers in  their  condescendence,  that  Robert  Hope,  and  his  brother 
James  Hope,  (defender,)  were  graziers  and  fiirmers,  and  were  en- 
gaged in  the  trade  of  cattle-dealing  from  1803  till  Nov.  1826,  when 
Robert  died.    During  the  last  twelve  years-  of  that  period,  (as  al- 
leged,) they  had  a  joint  interest  in  the  trade,  and  carried  it  on  as 
partners.     From  1813  downwards,  James  Hope  resided  chiefly  in 
England,  and  was  engaged  in  disposing  of  cattle  for  behoof  of  his 
brother  and  himself  as  copartners,  and  managing  the  copartnery  af- 
fairs in  that  country,  while  Robert  lived  in  Scotland  and  purdused 
cattle  for  behoof  of  the  copartnery.     The  defender  was  in  the  prac- 
tice, as  well  as  his  brother,  of  granting  bills  and  raising  money ;  aad 
both  transacted  with  the  public  as  copartners.    The  defender  held  no 
factory  or  commission  from  his  broker,  (cond.  art.  11.)     <  On  the 

<  contrary,  the  defender  was  a  principal  and  partner  in  the  whole  of 

*  his  brother's  cattle  transactions,  and  in  that  character  he  intronit- 

*  ted  \)rith  the  proceeds  of  the  cattle,  and  retained  or  applied  such 

<  parts  of  them  as  he  thought  necessary  for  his  own  behoof,  and  to 

<  his  own  purposes,  without  reference  to  bis  brother.'   And  (art  1&) 
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'  the  whole  bills  and  acpeptances  libelled  were  granted  by  Robert  I  Dec.  1637. 

<  Hope  to  the  persons  therein  named,  for  the  purposes  of  or  in  rela-    ^^*T^/^^ 

<  tion  to  the  business  of  the  copartnery  between  him  and  the  de-  ,^,^^^  amT 

<  fender,  as  cattle-dealers,  graziers  and  farmers ;  and  the  proceeds  Mandaury. 
'  of  the  said  bills  and  acceptances  were  appropriated  and  used  for  Narrative. 

<  behoof  of  the  cqiartnery/ 

The  defender  denied  the  existence  of  a  copartnery  as  alleged, 
and  stated  that  he  acted  rather  in  the  character  of  salesman  in  Eng- 
land for  his  brother  Robert;  that  after  Robert's  deaths  his  (Robertas) 
ereditors  (including  the  pursuers'  agent)  held  meetings,  and  con- 
sulted and  got  opinions  of  counsel,  on  which  they  acted,  on  the  foot- 
ing and  statement  that  it  did  not  appear  there  was  ever  any  copart- 
nery between  the  brothers.  (Stat.  21.)  In  1828,  a  mulUplepoinding 
was  raised,  which  brought  into  Court  all  the  funds  *  which  had  been 

*  realised  by  the  trustees,  including  the  monies  paid  over  to  them 
'  by  the  defender,  describing  them  as  the  funds  of  Robert  Hope, 
'  and  concluding  to  have  them  distributed  among  the  parties  called, 
^  as  the  creditors  of  Robert  Hope  as  an  individual ;  and  (art.  22,)  al- 

*  though  the  trustees  were,  by  a  final  interlocutor,  found  liable  in  once 

*  and  single  payment  of  the  fund  in  medio,  as  a  fund  belonging  to 

*  Robert  Hope,  and  to  his  creditors,  as  an  individual,  and  although  the 
^  pnrsaers  claimed  as  the  creditors  of  Robert  Hope  as  an  individual 
*'  upon  the  fund  in  medio,  as  his  exclusive  property,  certain  of  the 

*  creditors,   and  among  others  the  pursuers,  thought  proper,  as  a 

*  means  of  cutting  down  the  preferences  claimed  by  the  defender, 
'  James  Hope,  or  others  through  him,  to  allege  that  there  was  a 
'  copartnery  between  him  and  his  brother.' 

The  questions  raised  by  the  defences,  and  chiefly  insisted  in, 
were,  I.  That  as  the  summons  did  not  set  forth  that  any  company 
firm  was  used,  but  expressly  stated  the  contrary,  and  as  the  bills 
sued  for  were  libelled  as  having  been  granted  by  the  said  Robert 
Hope,  that  is,  by  Robert  as  an  individual,  and  not  as  a  partner,  the 
action  was  incompetently  libelled  against  the  defender,  as  a  survi- 
ving partner  of  the  alleged  copartnery ;  and,  2.  That  prescription 
had  run,  and  had  not  been  interrupted  by  a  claim  made  by  the  pur- 
suers, as  creditors  of  Robert  Hope  individually,  in  a  multiplepoind- 
ing  raised  for  the  distribution  of  the  funds  of  Robert  Hope  as  an 
mdtviduai. 

In  bar  of  this  last  defence  the  pursuers  pleaded,  that  when,  in 
the  course  of  the  multiplepoinding,  they  discovered  that  James  Hope 
was  a  partner  in  the  company  which  had  carried  on  its  business  un- 
der the  name  of  *  Robert  Hope,'  and  without  any  more  distinctive 
finn,  daima  against  Robert  Hope  became  claims  against  him  not 
only  as  an  individual  but  as  a  partner ;  and  being  thus  made  in  an  ac- 
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1  Dec.  1837.  tioD  in  which  decree  could  be  obtained  against  Robert's  estate,  as 
one  of  the  partners,  served  to  interrupt  prescription. 


KatioDal  BadIc 
V.  Hope  and 
Mandatary. 


Lord  Qrdi. 
nary*s  In- 
terlocutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

<  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties 
on  the  closed  record,  productions,  and  whole  process,  and  made 
avisandum,  repels  the  defences  founded  on  the  first  six  pleas  in 
law  maintained  for  the  defender,  and  especially  the  defence,  that 
the  action  is  incompetently  libelled  against  the  defender,  James 
Hope,  as  the  surviving  partner  of  an  alleged  copartneiahip,  for 
the  sums  contained  in  the  several  bills  of  exchange,  described  and 
enumerated  in  the  summons  as  the  acceptances  of  the  deceased 
Robert  Hope,  his  alleged  partner ;  and  also  the  defence  founded 
on  the  plea  of  the  sexennial  prescription  as  applicable  to  the  said 
bills ;  and  quoad  ultra,  remits  the  case  to  the  roll  of  jury  causes.' 

Note. — *  The  only  defences  on  which  the  defender  seriously  ask- 
ed absolvitor,  without  admitting  or  offering  probation  of  the  dis- 
puted facts,  were  the  two  specially  mentioned  in  the  interlocutor; 
and  the  I^ord  Ordinary  is  bound  to  say,  that  he  has  not  repelled 
either  of  them  without  some  hesitation. 

*  As  at  the  first,  though  he  thinks  the  summons  might  easily 
have  been  more  fully  and  articulately  libelled,  he  is  not  quite 
satisfied  that  it  might  not  be  supported  as  setting  forth  suffidently 
a  claim,  not  merely  for  the  sums  in  the  bills  as  due  to  the  bolders 
of  those  written  instruments,  but  for  money  advanced  by  them  to 
and  for  behoof  of  the  company.  (See  art.  13.  of  the  revised 
condescendence,  particularly  ad  finem.)  The  weight  of  authority, 
however,  and  especially  of  English  authority,  appears  to  be  lo 
much  against  this  view  of  the  case,  that  the  Lord  Ordinary  would 
be  understood  not  to  rest  his  judgment  in  any  degree  upon  it; 
and  he  abstains,  therefore,  from  going  into  any  examination  of  the 
various,  and  not  very  consistent  dicisions,  which  have  been  sap- 
posed  to  bear  upon  it.  What  he  goes  upon  is  this,  that,  taking 
the  statement  in  the  summons  along  with  the  more  detailed  alle- 
gations in  the  condescendence,  he  thinks  it  is  su£ScientIy  averred 
that  the  individual  name  or  subscription  of  Robert  Hope  was  truly 
the  social  firm  under  which  the  company  obligations  in  Scotland 
were  habitually  undertaken,  and  that  the  use  of  that  subscription 
was  understood  and  recognised  by  both  parties  as  binding  upon 
the  company,  when  actually  employed  in  the  proper  business  of 
the  concern.  The  most  recent  of  all  the  English  cases  upon  this 
subject  is  that  of  the  Carolina  Bank  case,  (8  Bamwdll  and  CV«»- 
weU^  427,)  in  which  all  the  prior  cases  were  considered,  and  which 
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issaed  under  circumstances  in  many  respects  identical  with  those  I  Dec.  1837. 
of  the  present  case,  in  a  judgment  subjecting  a  company  in  pay-     Wy^^*^ 
fflCDt  of  bills  accepted  under  the  name  of  a  single  partner,  without  ^^^^  ^^ 
any  other  proof  of  that  individual  signature  having  been  adopted  Mandatery. 
by  the  other  partners  as  a  social  firm,  than  was  afforded  by  the      '^J^ 
custom  of  employing  it  in  company  transactions  with  their  know- 
ledge and  assent,  as  is  most  distinctly  averred,  and  offered  to  be 
proved  to  have  been  the  established  course  of  dealing  in  the  busi- 
ness of  the  company  now  in  question. 

^  The  defender  admits  that  the  pursuers  are  entitled,  hoc  statu, 
to  assume  the  truth  of  these  averments ;  and  he  meets  the  argu- 
ment on  the  case  referred  to,  and  the  plain  principle  on  which  it 
proceeds,  partiy  by  observing  that  this  principle  is  not  sufficiently 
set  forth  on  the  record,  and  chiefly  by  contending  that  its  adoption 
only  gives  more  irresistible  weight  to  his  second  great  defence  of 
the  sexennial  prescription. 

*  In  regard  to  the  first  of  these  answers,  he  says,  that  it  is  not 
only  not  averred  on  the  record  that  the  individual  name  of  Robert 
Hope  was  used  as  a  company  firm,  but  that  the  supposition  is  ex- 
cluded by  the  distinct  averment  in  the  summons,  that  no  company 
firm  was  adopted.  But  the  Lord  Ordinary  is  so  far  from  think- 
ing that  there  is  any  inconsistency  in  this,  that  he  is  rather  of  opi- 
nion that  the  statement  in  the  summons  naay  be  fairly  interpreted 
as  importing  that  the  individual  names  of  the  partners  were,  each 
in  his  own  province,  to  be  considered  as  the  firm  of  the  company. 
The  meaning  of  the  statement  is  merely,  that  no  firm  necessarily 
indicating  the  existence  of  a  company  was  used.  But  assuming 
that  there  was  a  company,  some  signature  must  have  been  used 
to  bind  that  company  in  its  social  transactions ;  and  if  these  were 
exdosively  conducted  by  the  two  partners  themselves  in  their 
several  departments,  it  sterns  necessarily  to  follow,  that,  if  there 
was  no  proper  social  firm,  they  could  only  be  authenticated  by 
their  individual  subscriptions ;  and  it  is  set  forth  accordingly,  with 
abaadant  distinctness  on  the  record,  that  this  was  actually  the  way 
in  which  the  company  business  was  conducted — Robert  Hope 
baying  catde,  and  granting  bills  in  Scotland,  and  James  Hope 
managing  the  business  in  the  same  way  in  England.  In  these  re- 
spects, as  well  as  in  the  want  of  any  averment  of  a  formal  compact 
or  agreement  to  hold  the  individual  name  as  a  firm  binding  the 
company,  the  case  of  the  Carolina  Bank  is  exactly  parallel  witb 
that  of  the  pursuers,  with  one  specialty  a  fortiori,  in  fitvour  of  the 
present  daim.  There,  one  partner  conducted  the  company  busi- 
ness in  bis  individual  name  in  America,  while  the  other  partners 
managed  it  in  England  under  a  proper  social  firm.     There  was 
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1  Dec.  1837.  '  no  agreement  that  tbe  individual  should  bo  trade  in  his  own  name, 
^*^^V^^    *  and,  indeed,  it  was  in  evidence  that  he  might  have  used  the  Eng- 

J?  Hope  and"''  *  ^^^^  ^^^^^  ^^^  ^'  *"®  ^^  thought  fit     This  is  the  specialty  lefer- 

Miindataiy,     ^  Tcd  to,  and  it  obviously  strengthens  the  case  of  the  present  pur- 

TTI"  '  suers ;  for  there  was  no  proper  social  firm  which  Robert  Hope 

*  could  have  fallen  back  upon  ;  and  he  had  therefore  no  way  of 

<  binding  tbe  company  but  by  setting  bis  own  name  to  their  obli- 

*  gations.     Yet  the  subscription  of  the  single  partner  was  held,  in 

*  that  case,  to  be  sufficient  to  bind  the  company,  merely  because  it 

*  bad  been  habitually  used,  with  the  knowledge  of  the  rest,  in  their 

*  business ;  while  here,  there  is  not  only  the  same  actual  usage,  but 

*  an  absolute  necessity  of  so  using  it,  as  there  was  no  proper  sooial 

*  firm  which  could  have  been  employed  for  that  purpose.     Theooly 

<  material  diCTerence  between  the  present  case  and  that  of  the  CSaro> 

*  lina  Bank  seems  to  be,  that  here  the  pursuers  certainly  took  tlio 

*  bills  on  the  credit  of  Robert  Hope  as  an  individual,  and  in  ^o- 

<  ranee  of  his  having  any  partner ;  while  it  would  rather  appear 

*  (though  it  is  not  quite  clear  from  the  report)  that  the  Carolina 

*  Bank  were  aware  that  the  American  partner  was  acting  for  be- 

<  hoof  of  his  company  in  England.     It  is  possible  that  this  may 

<  somewhat  affect  the  application  of  that  case,  though  the  Lord  0^ 

*  dinary  is  of  opinion,  that  upon  the  same  principle  on  which  latent 

<  partners  (when  discovered)  are  daily  made  liable  to  parties  irho 

*  had  contracted  without  knowing  of  their  existence,  this  is  not  a 

<  circumstance  which  should  bar  the  recourse  of  the  pursuers  in  the 

*  present  action. 

'  It  is  needless  to  observe,  that  there  is  really  no  analogy  be- 

<  tween  what  might  be  requisite  upon  tbe  face  of  a  written  instrn- 

<  ment  to  warrant  the  use  of  summary  diligence,  and  what  may  be 

*  a  sufficient  averment  in  an  ordinary  action  for  recovering  the  con- 

*  tents  of  that  instrument.     It  would  be  going  far  to  hold  that  a 

<  charge  could  be  given  to  James  Hope,  upon  a  bill  accepted  only 

*  by  Robert.     But  it  is  thought  to  be  sufficient,  in  an  ordinary  ae- 
'  tion  against  James  for  payment  of  such  a  bill,  to  set  forth  and 

*  offer  to  prove  that  Robert  was  his  partner, — that  it  had  been  the 

<  practice  for  many  years  to  sign  company  obligations  by  the  indi- 
>  vidual  name  of  Robert, — and  that  the  bill  in  question  was  lo 

<  signed  and  accepted  for  a  debt  due  by  the  company. 

<  Upon  the  other  point,  of  prescription,  there  is  also  some  pe^ 

*  plexity.     More  dian  six  years  had  undoubtedly  elapsed  before 

<  the  defender  was  convened  in  the  present  action.     Bot  thebilb 

<  had  been  produced  and  claimed  upon  in  a  multiplepoindingt  m 

<  which  he  was  a  party,  at  an  early  period ;  and  in  that  actionf  and 

*  long  before  the  expiration  of  the  six  years,  they  were  daiiaed 
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apon  as  vouchers  of  a  company  debt.     The  question  is,  whether  1  Dec.  1837. 
this  was  suffident  to  interrupt  the  prescription  ?  Vi^y^M/ 

'  It  is  admitted  that  production  in  such  an  action  will  generally  ^^h^^^ 
have  this  effect.     But  it  is  said  that  the  multiplepoinding  was  Mandaury. 
brought  for  the  distribution  of  the  funds  of  Robert  Hope  as  an     '^^^ 
kdividoaly  and  that  the  pursuers  appeared  in  it,  and  claimed  upon 
these  bills,  only  as  creditors  of  that  individual ;  and  though,  in  the 
coarse  of  it,  they  alleged  that  there  had  been  a  company,  and 
vent  to  issue,  indeed,  with  the  defender  on  that  point,  still  they 
had  DO  proper  daim  upon  him  in  that  action,  and  would  have  ob- 
tsuned  no  efifeotuai  decree  against  the  fund  in  medio,  as  a  com- 
pany fund,  it  being  incompetent  so  to  invert  the  nature  of  the 
subsisting  process,  aa  to  distribute  funds  originally  brought  into 
Court  as  the  fund  of  an  individual  among  the  creditors  of  a  com- 
pany, to  whom,  in  the  course  of  the  proceedings,  they  had  been 
discovered  to  belong. 

^  There  is  no  doubt  some  difficulty  in  disposing  of  this  objection ; 
but  the  Lord  Ordinary  is  inclined  to  think  that  it  is  not  well 
fomided,  and  that,  in  the  circumstances  of  this  case,  there  would 
have  been  no  incompetency  in  so  distributing  the  fund  in  medio 
in  that  original  action.  As  he  does  not  mean,  however,  to  rest 
his  judgment  upon  this  view,  he  shall  not  go  into  the  reasons 
which  incline  him  to  the  opinion  now  indicated,  farther  than  to 
^Merve,  that  the  process  of  multiplepoinding  is,  of  all  the  forms 
of  action  known  to  our  law,  the  most  flexible  and  comprehensive; 
and  that,  where  the  actual  holders  of  the  fund  neither  object,  nor 
have  any  interest  to  object,  and  where  all  the  parties  concerned 
are  &irly  convened,  with  full  opportunity  to  maintain  their  re- 
spective pretensions,  it  is  not  easy  to  conceive  that  it  should  not 
have  the  capacity  of  accommodating  itself  to  all  emergent  circum- 
stances, and  of  effectually  distributing  among  all  who  have  a  just 
right  to  them,  funds  really  brought  within  its  operation,  though 
at  first  under  a  denomination  which  it  might  afterwards  appear 
necessary  to  correet.  The  case  of  Ronaldson,  11th  Dec  1884, 
(13  ShaWf  180,)  was  altogether  of  a  different  description,  the  real 
holders  of  the  fund,  in  that  case,  being  sisted  (as  nominal  jraisers) 
on  a  statement  of  facts  inconsistent  with  their  only  title  of  posses- 
sion, and  to  which  they  strenuously  objected  at  the  very  outset  of 
the  proceedings ;  whereas  the  holders  and  only  raisers  in  this  case 
entirely  concurred  in  the  views  of  the  pursuers,  in  so  fiar  as  to 
have  been  equally  willing  to  account  for  the  fund,  whether  it 
should  turn  out  to  be  the  property  of  a  company  or  of  an  indivi- 
dual, and  only  abstained  from  describing  it  alternatively  in  their 
summons,  because  they  were  not  then  aware  of  the  alleged  ezis- 
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tence  of  any  such  company.  The  case,  as  it  actually  stands,  (in 
the  multiplepoinding,)  is  nearly  as  if  a  bank  in  which  money  bad 
been  lodged  in  the  name  of  a  deceased  individual  had  brought 
the  sum  into  Court  in  a  multiplepoinding  as  belonging  to  that  in- 
dividual, and  for  division  among  his  creditors,  but  that  compear- 
ance had  afterwards  been  made  for  parties  alleging  that  it  truly 
belonged  to  a  different  person,  and  had  only  been  held  by  the 
individual  as  a  trustee,  and  should  therefore  be  distributed  among 
them  as  the  creditors  of  the  true  owner.  In  such  a  case,  the 
Lord  Ordinary  sees  no  room  to  doubt  that  the  money  so  brought 
into  Court  might  have  been  competently  distributed  in  that  pro- 
cess, and  that  the  emergence  of  a  more  extended  competition  than 
was  at  first  foreseen  would  afford  no  ground  for  dismissing  the 
action  as  null  or  inept.  In  truth,  the  fund  being  in  the  hands  of 
trustees  for  Robert  Hope's  creditors,  must  be  dealt  with  ezaetly 
as  if  it  had  been  in  his  own  hands ;  but  if  it  was  truly  a  company 
fund  in  his  custody,  then  he  was  individually  a  debtor  for  it  to 
the  company  and  to  their  creditors,  and  though  brooght  into 
Court  as  his  property,  might  undoubtedly  have  been  claimed  upon 
by  the  company,  and  by  their  creditors,  as  holding  a  riding  inte- 
rest upon  theirs. 

<  It  is  needless,  however,  to  enlarge  farther  on  this  view  of  the 
matter,  or  to  enter  at  all  upon  another  topic  much  pressed  by  the 
pursuers  in  their  argument,  viz.  the  personal  exception  to  which 
they  say  the  defender  is  exposed  when  ui^ing  this  plea  of  pre- 
scription, from  the  circumstance  of  its  having  been  owing  to  his 
own  improper  concealment  of  the  existence  of  the  partnenhip 
that  the  delay  of  their  claims  on  him  was  occasioned.  It  is  some 
answer  to  this,  no  doubt,  that,  at  all  events,  they  were  aware  of 
it  long  before  the  elapse  of  the  six  years,  and  still  neglected  to 
take  the  necessary  steps  till  after  they  had  expired;  but  it  is  not, 
perhaps,  a  complete  answer,  since,  if  his  dissimulation  produced 
an  invalentia  agere  upon  their  part,  they  should  probably  be  al- 
lowed to  deduct  the  whole  time  of  such  invalentia  from  the  period 
of  prescription. 

<  But,  whatever  may  be  in  these  suggestions^  the  Lord  Ordioaiy 
wishes  it  to  be  understood,  that  his  judgment  upon  this  point  of 
prescription  proceeds  on  a  narrower,  but,  as  he  thinks,  a  clearer 
principle.  Assuming  that  the  fund  was  brought  into  Court  in 
the  multiplepoinding,  as  the  property  of  Robert  Hope  individnallyi 
and  there  claimed  upon  by  the  pursuers  only  as  such  property, 
and  that  it  was  not  competent  to  alter  or  invert  that  state  or  shape 
of  the  process  in  the  course  of  the  proceedings,  he  still  apprehendsj 
that  if  he  is  right  in  holding  that  the  bills  were  truly  company  ob« 
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<  ligatioDfly  and  Bubficribed  by  what  must  be  held  to  be»  in  substance,  1  Dec.  1837. 

*  a  finn  of  the  compaoy,  then  the  claim  by  the  pursuers,  as  com-  J^^^^'^C^  .. 

1.  ,,  ,  ,  t.  ^  .        National  Bank 

*  pany  creditors,  though  made  only  on  the  private  estate  of  an  in-  ,;.  Hope  and 

*  di?idaal  partner,  was  still  sufficient  to  interrupt  prescription  quoad  Mandatary. 

<  the  company,  and  to  keep  the  debt  alive  as  against  all  the  other      Note. 

<  partners. 

*This  proposition  is  rested  upon  two  principles,  which  it  is 
'  tkoDght  are  now  well  established  in  our  law :  l<f,  That,  after  the 

*  Mare  of  a  company  to  pay  its  proper  debts  and  obligations,  it  is 

<  competent  for  the  company  creditors  to  claim  payment  of  them 
'  from  an  individual  partner ;  and,  2<f,  That  a  claim  made  tempes- 

<  tire,  by  diligence,  or  in  judicial  proceeding,  against  one  co-obli- 
'  gant,  will  interrupt  prescription  against  all  the  rest     But  if  the 

*  lav  be  so,  and  if  these  bills  were  truly  company  obligations,  the 
^  consequence  is  obvious.  If  they  had  been  signed  by  a  proper 
'  aoeial  firm,  and  claimed  upon  from  the  first  as  company  obliga- 
^  tions  only,  there  would  seem  to  be  no  doubt  either  of  the  compe- 

*  tency  of  the  claim  as  against  the  private  estate,  or  of  its  legal  ef- 

<  feet  in  preserving  the  debt  as  against  all  the  other  partners.     The 

*  individual  creditors  might  insist  upon  those  of  the  company  only 

*  drawing  from  the  private  estate,  after  the  company  funds  had  been 

*  accounted  for  and  exhausted ;  but  they  could  not  object  to  the 

<  claim  itself  being  received  and  provided  for,  and  that  would  settle 
'  the  point  of  prescription.  But  should  it  make  any  difference 
'  that  the  bills  did  not  bear  unequivocally  and  ex  facie  that  they 
^  were  company  obligations,  and  that,  in  point  of  fact,  they  were 
'  at  first  clidmed  upon  as  vouchers  of  debt  due  by  an  individual  ? 
'  The  Lord  Ordinary  thinks  it  should  not,  when  it  is  considered, 

*  thatf  long  before  the  six  years  had  elapsed,  they  were  distinctly 

*  fonoded  on  as  company  obligations,  and  set  forward  in  that  view, 
'as  extingoiahing  all  competing  cbtims  on  the  part  of  the  defender, 

*  vho  was  tb  as  shown  to  be  in  truth  a  joint  obligant.  This,  which 
'  was  jadicially  stated,  and  in  a  separate  record,  as  soon  as  the 

*  necessary  information  was  acquired,  and  while  little  more  than 

*  three  of  the  six  years  had  expired,  was  equivalent  to  a  correction 

*  of  the  original  form  of  the  pursuer's  chum,  or  to  the  lodging  of 

*  an  additional  or  alternative  claim,  which  was  dndoubtedly  compe- 

*  tent  in  such  a  process,  and  must  have  the  same  effect  as  if  it  had 
^  been  so  stated  from  the  beginning. 

*  The  defender  may  perhaps  say,  that  though  this  might  be  a 

*  good  answer,  if  the  pursuers  admitted  that  the  fund  in  medio  in 
'  the  multiplepoinding  was  truly  the  individual  property  of  Robert 
'  Hope,  it  will  not  make  their  claim  in  that  process  competent, 

*  since  they  now  maintain  not  only  that  the  debt  was  a  company 
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1  Dec.  1837.  <  debti  but  also  that  the  fund  itself  belonged  to  the  company.    The 

Lord  Ordinary  is  inclined  to  think  that  it  does  not  lie  in  tiie  mouth 
of  the  defender,  while  assuming,  as  the  very  basis  of  his  objection, 

<  that  the  multiplepoinding  could  bring  nothing  into  Court  but  the 
^  individoal  property  of  Robert  Hope,  to  allege  that  the  fund  so 

*  brought  in  must  yet  be  held,  as  against  the  pursuers,  not  to  be 

*  such  property.     The  pursuers  no  doubt  aver  this,  but' he  denies 

<  it ;  and  the  only  effect  of  the  dispute  is,  that  it  must  be  left  to  the 

*  Court  to  determine  which  is  id  the  right     The  true  course,  if  all 

<  had  been  known  at  the  beginning,  would  have  been  to  describe 
'  the  fund,  not  as  a  company  fund,  but  alternatively.     It  may  yet 

<  be  found  to  be  Robert  Hope's,  and  to  be  divisible  among  all  his 
^  creditors,  whether  claiming  through  the  company  or  directly. 

<  But  it  is  not  necessary  to  go  farther  into  this  at  present ;  because 

*  it  appears  upon  inquiry,   that,  to  a  certain  extent,  the  fund  in 

<  medio  was,  beyond  all  dispute,  the  individual  property  of  Robert 

<  Hope.     It  included  the  proceeds  of  his  household  furniture,  lind 

*  of  the  stocking  of  some  farms  which  are  admitted  to  have  been 

*  held  by  him  as  an  individual.     Now,  this  is  quite  enough  for  the 

<  pursuers.     Upon  that  part  of  the  fund  in  medio  their  claim  was 

*  undoubtedly  competent  in  the  multiplepoinding.     And  having  so 

<  claimed  on  a  company  obligation,  and  avowedly  as  company  cre- 

*  ditors,  within  the  six  years,  the  course  of  prescription  was  stopped, 

*  and  the  debt  kept  alive  against  all  the  other  partners.     It  is  upon 

<  this  ground  mainly  that  the  defence  of  prescription  has  been  re* 
« pelled.' 

The  defender  reclaimed. 


Reclaimer's 
Pleas. 


A,  Woodi  for  reclaimer,  pleaded — 1.  The  mnltiplepiHndingshowv 
that  the  estate  of  Robert  as  an  individual  was  alone  brought  inta 
the  field.  The  present  is  strictly  an  action  on  the  bills,  which  are 
ex  facie  the  bills  of  Robert  Hope  as  an  individual,  it  not  being 
stated  in  the  summons  that  Robert  Hope  had  authority  to  sign,  or 
was  in  the  practice  of  signing  for  the  alleged  company ;  and  though 
the  feet  may  be  as  set  forth  in  the  condescendence,  that  Robert 
signed  bills  for  Uie  company,  yet  as  the  summons  does  not  so  libel 
that  the  bills  were  subscribed  really  for  the  firm,  although  signed 
by  Robert  individually,  the  action,  as  laid,  is  incompetent.  But 
esto  that  the  libel  is  correct,  the  law  of  the  Lord  Ordinary  is  bad. 
There  can  be  no  action  here  unless  against  Robert  Hope  indivi- 
dually. See  Thomson  on  BUhy  and  cases  cited,  p.  270,  p.  263 ;  2. 
Campb.  Rep.  308 ;  8  Bam.  and  Cress.  427.  2.  Prescription  could 
not  be  barred  by  a  multiplepoinding,  in  which  decree  could  not 
have  been  obtained  against  James  Hope  as  a  partner  of  Robert 
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Hope;  Maclaren  v,  Baik,  27th  Feb.  1829,  F.  C.j  (see  the  Judges'  l  Dec.  1837. 
speeches  therein.)    Besides,  the  pursuers  have  not  gone  on  with  the     "^"^y^^ 
■ultiplepoinding.  f;^^^ 

Mandauiy. 

SoUciior-Generalf  for  pursuers,  pleaded — 1.  It  is  admitted  that  p^^^t 
no  company  firm  was  used ;  but  the  statement  is,  that  there  were  large  Pieas. 
transactions  In  England  and  Scotland  by  Robert  Hope  and  James 
Hope  as  partners.  It  was  a  case  of  latent  copartnery  in  so  iar  as 
James  was  concerned ;  but  the  bills  were  used  solely  as  company 
bilb.  Thus,  then,  with  reference  to  the  summons,  (p.  1,)  as  there 
was  no  social  firm  we  could  not  aver  such  ;  and  nothing  more  was 
lequisite  than  to  aver  that  the  parties  were  carrying  on  business 
together;  a  partnership  being  thus  averred,  though  it  be  admitted 
there  was  no  social  firm,  and  the  transactions  being  thus  directly 
fimnded  on  as  company  transactions.  2.  It  has  been  said  that  the 
multiplepoinding  was  the  only  action  raised  within  the  six  years ; 
bat  that  became  an  action  of  constitution  against  James  Hope,  in- 
terruption against  Robert  Hope  operating  an  interruption' against 
his  latent  partner. 

A  Wood. — 1  admit  that  interruption  as  to  one  partner  does  so 
as  to  his  other  partners ;  but  it  not  being  stated  in  the  summons 
tlat  Robert  Hope  signed  as  a  partner,  the  multiplepoinding  can- 
not interrupt  against  James  Hope,  who  was  a  partner. 

Soliciior^GeneraL — James  Hope  cannot  take  advantage  of  his 
ovD  concealment,  steps  having  been  taken  against  him  when  his 
character  as  a  partner  was  discovered. 

The  Court,  after  hearing  counsel  fully,  took  time  to  consider. 

Lord  Jtutice^Clerk. — Looking  to  the  summons,  the  question  is,  Opinion  of 
whether  there  is  enough  to  show  that  it  concludes  against  James  ^'^* 
Hope  as  liable  along  with  his  brother,  as  the  words  in  the  summons, 
ai  libelled,  are  said  merely  to  show  that  no  distinctive  firm  was  used 
by  these  parties  in  their  trade.  Now,  although  I  confess  that  the 
Mnmona  might  have  been  made  more  precise  upon  this  point,  yet 
it  is  dear  that  the  meaning  of  the  averment  is,  that  the  bills  were 
company  transactions,  and  that  James  Hope,  being  a  partner,  is 
liable ;  and  therefore  I  think  the  objection  to  the  form  of  the  sum- 
mons is  obviated. 

As  to  the  plea  of  prescription,  a  most  material  discovery  was 
nade  in  the  course  of  the  multiplepoinding,  which  went  to  alter 
the  aspect  of  the  whole  case.  The  question  is,  whether  the  claim 
made  in  that  process  of  multiplepoinding  was  not  sufficient  to  keep 
the  bills  alive.  It  was  decided,  in  Douglas,  Heron  and  Co.  v.  Robert- 
ion,  26th  Nov.  1784,  F.  C,  that  production  of  bills  in  a  ranking 
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1  Dec.  1837.  and  sale  does  preserve  them  against  prescription.  And  the  prin- 
ciple is  carried  out  by  Mr  Bell,  who  says  a  multiplepoinding  is  the 
same.  Now,  here  the  bills  were  produced  as  grounds  of  debt;  and 
considering  the  whole  circumstances,  I  think  the  objection  is  soffi- 
ciently  obyiated.  A  multiplepoinding  entitles  a  party  claiming  to 
the  same  privileges  as  are  competent  to  a  claimant  in  a  ranking 
and  sale.  There  is  no  question  that  the  process  must  be  such  as 
that  a  decree  can  be  obtained  for  the  debt  siud  to  be  prescribed; 
but  such  a  decree  might  be  obtained  in  a  multiplepoinding. 

Lard  Glenlee. — I  incline  to  think  the  plea  of  prescription  is  ob« 
viated.  The  multiplepoinding  would  have  entitled  the  parties  to 
have  it  found  that  decree  must  go  out  against  Robert  Hope.  That 
was  a  legal  demand,  and  might  have  been  made  in  that  process,  and 
that  does  away  with  the  plea  of  prescription.  If  it  had  only  been  a 
claim  against  Robert  Hope's  effects,  as  being  a  partner  of  James 
Hope,  there  might  be  a  diflBculty ;  for  a  claim  must  be  made  so  as 
to  be  followed  forth.  1  am  for  repelling  the  objection^  as  well  as 
the  objection  to  the  form  of  the  summons. 

Lord  Meadowbafih  absent 

Lord  Medwyn,-^!'  agree  on  both  points.  The  action  is,  no 
doubt,  founded  on  the  bills,  and  not  on  the  transactions  themselres, 
as  being  bills  of  a  concern  not  using  any  other  company  firm  tban 
that  of  the  principal  partner ;  and  I  do  not  think  the  Lord  Ordi- 
nary has  done  wron^  in  repelling  the  preliminary  objection. 

2.  There  is  no  doubt,  that  entering  a  claim  in  a  ranking  or  in  a 
multiplepoinding  will  bar  prescription ;  but,  then,'  it  is  said  tbe 
^  multiplepoinding  must  be  applicable  to  the  claims.  No  doubt  it 
must;  and  here  the  multiplepoinding  applied  to  Robert  Hope's 
effects ;  but  when  it  was  ascertained  that  Robert  Hope  was  the 
name  used  for  a  company,  the  multiplepoinding  became  a  multi- 
plepoinding of  the  claims  against  the  company.  It  was  a  suffident 
claim  against  Robert  Hope  as  a  company,  and  as  such  available  to 
the  creditors.  I  think  that  decree  might  have  been  given  in  tbe 
multiplepoinding,  and  that  prescription  has,  by  this  claim,  been 
obviated  against  James  Hope,  as  it  was  against  Robert  Hope. 
Judgment.  The  Lords  adhered^  but  found  no  additional  espenses* 

-     Lord  Ordinary,  Jejffhjf.         Act.  Dean  o/Fae.  {Hope, J  and  SoL-Cfen.  fJRuihafird.) 
Alt.  A.  Wood,  M*NtiIL  GokUe  ff  Ponton,  W.  S.  and  Ro.  WM,  &  S.  C' 

Agents.        F.  Clerk. 

R. 


No.  W.  COURT  OF  SESSION.  193 


FIRST  DIVISION. 

No.  XIX.  ^d  December  1 837. 

JAMES  a  SCOTT,  Petitioner. 

Bankrupt. — ^Sesuestration. — In  this  cuse  the  petitioner  applied 
for  a  discharge  under  the  6 Ut section  of  the  Bankrupt  Act;  and  as 
lie  was  to  leave  the  country  immediately,  he  moved  the  Court  to 
appoint  the  usual  intimation,  <  and  in  the  meantime  to  allow  his 
( oath  to  be  taken,  to  lie-in  retentis  until  the  period  of  intimation 
'  had  elapsed.' 
The  Court  granted  the  prayer  of  the  petition. 


Act.  Hmd^mde,         W.  4-  D.  AUe$ter^  W.  S.  AgtnU. 

C.  R« 


FIRST  DIVISION. 

No.  XX.  ^  December  1837. 

DUCHESS-DOWAGER  OF  RICHMOND  akd  Others, 

against 

THE  DUKE  OF  GORDON'S  TRUSTEES. 

Tailzie. — Provision  to  Childben. — Interest. — Held,  that  an 
equaled  estate  woe  liable  not  ofdyfor  the  principal  sum,  but  aUofor 
Ae  arrears  of  interest  on  a  bond  of  provision  to  a  younger  child, 
granted  by  the  heir  in  posseesUm,  in  virtue  of  reserved  powers  in  the 


b  1750,  Charlesi  Earl  of  Peterborough,  the  heir  in  possession,  NarratiTe. 
granted  a  bond  of  provision  in  favour  of  Lady  Mary  Mordaunt,  his. 
aeeood  daughter,  under  a  reserved  power  in  the  entail  of  Durris. 
The  next  heir  failed  to  pay  the  interest  on  the  bond  for  many 
yean,  and  in  1795  g^ranted  a  bond  of  corroboration  for  the  principal 
iom  and  the  arrears  of  interest. 

On  the  sobsequent  sale  of  the  entailed  estate  under  an  Act  of 
Parliament,  the  heir  then  in  possession  objected  to  the  arrears  of 
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2  Dec.  1837.  interest  being  a  burden  affecting  the  price  of  the  estate ;  whilst 
the  trnstees  of  the  Duke  of  Gordon,  the  assignees  to  the  boDd, 
Dowager  of  D^aintained  that  not  only  the  L.1000  of  principal,  but  also  the  ar- 
Richmondand  rears  of  interest,  was  a  burden  upon  the  estate,  on  the  same  prin- 
of  Gordon's  ^^P'^  ^  ^^^  arrcar  of  interest  upon  an  entailer's  debt  had  been  held 
Trustees.        to  affcct  the  entailed  estate. 


Opinion  of 
Court. 


Judgment. 


Lard  Mackenzie. — The  difficulty  here  is,  as  the  entail  authorises 
the  provisions,  whether  the  interest  is  also  to  be  covered  in  the 
same  way  as  if  it  was  the  entailer's  debt,  or  interest  on  it.  I  pre- 
sume the  entail  says  nothing  about  interest  at  all ;  and  it  is  said, 
that  although  the  principal  is  admitted  to  be  a  debt  of  the  entailer, 
yet  that  the  interest  afterwards  accruing  is  not  necessarily  included 
among  the  debts  incurred  by  the  gpttnter,  but  arises  from  the  negli- 
gence of  the  heir  who  neglected  to  pay  it.  However,  I  think  the 
point  has  been  decided  the  other  way ;  and  I  am  not  inclined  to 
disturb  that  decision.  I  think  this  case  must  be  ruled  by  the  same 
principle. 

Lord  Gillies. — That  is  quite  my  opinion. 

Lord  President* — I  recollect  that  Lord  Balgray,  in  one  df  the 
cases,  gave  a  detailed  opinion,  that  all  the  arrears  of  interest  most 
be  looked  on  as  entailer's  debts. 

The  Courtj  accordingly,  found  that  both  the  principal  sum  and  the 
arrears  of  interest  formed  a  burden  on  the  price  of  the  estate  of 
Durris,  and  granted  warrant  to  the  Duke  of  Gordon's  trustees  for 
uplifting  these  sums. 

Act.  UrquharL  Alt  Whigham,         *  J.  7ylZer,  W.  &  and  Shaw,  Odder  ^  Ar- 

quikar,  W.  S.  Agents. 


SECOND  DIVISION. 


No.  XXI. 


&th  December  1837. 


SiB  WILLIAM  BAILLIE  and  Others,  (Clynb's  Trustees,) 

affainst 

Poor  DAVID  CLYNE. 

Jurisdiction. — Process. — Appeal, — Expenses. — 48  Geo.  IIK 
c  151,  §  18. — The  Court  having  granted  interim  executianj  to  the 
effect  of  enabling  a  party  suing  on  the  poor^s  roll  to  recover  his  ex- 
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pmespendhiff  appeal^  a  second  appeal  was  entered^  and  an  order  far  5  Dtc.  1837. 

terviee  of  the  appeal  obtained  and  intimated* — foundy  in  a  suspension 

of  a  charge  for  payment  of  the  expenses^  that  it  was  not  competent^  ^^^  ^  Clyne. 

bj  appeal^  to  §tay  the  execution  of  the  interim  regulation  of  the 

Court.        ■  ' 

Bystat  48  Geo.  III.  c.  I&I^  $  18»  it  is  enacted,  <  That  it  shall  not  NarraUve. 
'  be  eompetent,  by  appeal  to  the  House  of  Lords,  touching  the  re- 
^gitlitionsso  madeas  to  such  interim  possession,  execution,  ^nd 
^ptjmentof  expenses  or  costs,  to  stop  the  execution  of  such  re- 
^gohtions  as  shall  have  been  so  made,  as  aforesaid,  respecting  the 
'attDe;  provided  that  when  the  appeal  touching  the  judgment  or 

*  deoree  appealed  from  shall  be  heard,  it  shall  be  competent  for  the 
^  House  of  Lords  to  make  such  order,  and  give  such  judgment  re- 
'  tpecting  all  matters  whatsoever  which  shall  have  been  done  or 
^luve  taken  place  in  pursuance  of,  or  in  consequence  of  such  re- 
'  golntioiis  so  made  as  to  interim  possession,  execution,  and  payment 
'  tff  expenses  or  costs,  as  the  justice  of  the  case  shall  appear  to  the 

*  ttid  House  of  Lords  to  require.' 

David  Clyne,  suing  in  forma  pauperis,  having  obtained  judgment 

of  tke  Coart,  sustaining  bis  title  in  an  action  of  reduction  of  certain 

testamentary  deeds,  executed  by  the  late  David  Clyne,  S.  S.  C,  ex 

opite  leeti,  an  appeal  was  entered  by  his  trustees,  the  defenders, 

to  the  House  of  Lords.   Upon  petition,  the  Court,  iri  the  meantime, 

gnnled  an  order  for  payment  of  the  taxed  expenses,  on  caution  being 

foond  for  repetition  in  case  of  reversal.     Against  this  decree  the 

defenders,  Clyne's  trustees,  entered  an  appeal,  on  which  they  ob- 

tuned  the  usnal  warrant  of  service  and  order  for  answers  from  the 

Anne  of  Lords,  which  was  intimated.     Meanwhile  a  charge  was 

pven  for  the  expenses,  which  the  defenders  suspended,   on  the 

gnmad,  (I.)  That  it  was  illegal  to  enforce  a  decree  of  the  Court 

*fter  service  of  an  order  of  the  House  of  Lords  on  an  appeal  against 

Mk  decree ;  and  reference  was  made  to  the  case  of  Lindsay  v. 

Lindsay,  11th  July  181 1,  F.  C. ;  and,  (2.)  That  no  proper  caution 

Ittd  been  found  in  case  of  reversal,  the  bond  being  by  the  agent, 

vbo  really,  was  the  party  to  receive  the  expense,  as  the  charger 

VM  on  the  poor's  roll.     The  suspenders  also  served  the  principal 

^M,  Mr  Tliomson,  his  assistant,  and  the  extractor,  with  a  copy 

•f  Ibe  order  for  service  of  the  appeal. 

The  charger,  in  answer,  pleaded — ( 1 .)  Incompetency,  by  reference  Charger's 
to  the  18th  section  of  the  statute,  (48  Geo.  IIL  c.  151,)  on  which  ^^^- 
die  warrant  was  applied  for  and  granted ;  and,  (2.)  That  the  clerks 

n2 
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5  Dec.  1637.  had  satisfied  themselves  as  to  the  caution ;  and  that,  besides  die 
cautioner,  the  suspenders  had  the  security  of  the  clerks. 


Clyne*s  Trus- 
tees V'  Clyne. 


Kote. 


Opinion  of 
Court. 


Juflgment. 


The  Lord  Ordinary  (Fullerton)  refused  the  bill,  with  expenses, 
and  subjoined  the  following  note : 

^  The  words  of  the  statute  are  conclusive  against  the  suspenders. 

*  The  judgment  in  the  case  of  Lady  Haddington,  Nov.  20.  1811, 

*  is  exactly  in  point     The  Court  there  were  not  called  upon  to 

*  find  any  thing  as  to  the  absolute  incompetency  of  the  appeal, 

*  though  that  opinion  is  ascribed  to  them  in  the  report.     But  the 

*  judgment  allowing  the  extract  to  be  issued  clearly  and  necessarily 

*  implied  their  opinion  on  the  point,  which  certainly  was  within 

*  their  cognisance,  and  warranted  by  the  terms  of  the  statute,  viz. 

*  that  it  was  not  competent,  by  appeal,  to  stay  the  execudoa  of 
<  their  former  order.     Considering  the  terms  of  the  judgment  and 

*  order  for  interim  execution  here,  and  the  admission  of  the  bond 

*  of  caution  by  the  proper  officer,  the  other  reasons  of  suspension 

*  are  obviously  inadmissible.' 

A  second  bill  was  refused  by  Lord  Meadowbank,  witboot  an- 
swers. 

The  suspenders  reclaimed. 

Moncreifff  for  reclaimer. — The  service  of  the  petition  of  appeal 
takes  the  case  out  of  this  Court ;  Lindsay,  11th  July  1811;  and  it 
is  now  in  progress  in  the  House  of  Lords ;  Milne,  25th  Jan.  181*2. 

Lord  Glenke. — By  the  statute,  it  is  clear  this  will  not  prevent 
the  charger  applying  for  interim  execution.  We  muat  refuse  tlie 
note. 

Lord  Justice-Clerk. — We  can  have  no  intention  to  encroach  up- 
on the  jurisdiction  of  the  House  of  Lords,  but  we  must  give  effect 
to  the  legislative  enactment.  Lindsay's  case  settles  nothing  ap^ 
plicable  to  this  case ;  but  it  is  clear  that  the  case  of  Lady  Had* 
dington  does  rule  the  present  case.  I  think  the  Lords  Ordioarj 
right 

The  other  Judges  concurred. 

Moncreiff  objected  to  the  caution,  but  the  Court  Leld  that  vai 
for  the  consideration  of  the  clerk. 

The  Court  accordingly  unanimously  refused  the  reclaiming  note^ 
with  additional  expenses. 

Lords  Ordinary,  FuOerton  and  Meadowbank,  *    Act.  Mowrtiff,         Alt.  P.  B^bafK^ 
D.  Manaon,  S.  S.  C.  and  James  Macara^  W.  S.  Ageots.         71  Clerk. 

R. 
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SECOND  DIVISION, 
No.  XXII.  bth  December  1837. 

JAMES  RENTON 
against 

ROBERT  ANSTRUTHER,  PHILIP  ANSTRUTHER 

AND  Others. 

Tailzie. — Rbsignation. — Evidbnts. — A  party  holding  a  per- 
ional  right  to  landsy  in  virtue  of  a  disposition  containing  procura-* 
tcry  of  resignatiany  having  executed  a  deed  of  entail  in  the  form 
of  a  procuratory  ofrestgnation^  containing  a  general  assignation  of 
writs  and  evtdentSy-^oundy  1 .  That  this  assignation  included  the 
prior  procuratory y  which  was  thus  validly  transferredy  and  thai 
the  entaUery  though  not  infefty  was  in  titulo  so  to  execute  the  deed 
of  entail,  2.  That  a  deed  of  alteration  or  of  additional  nomina- 
turn  ofheirsy  under  reserved  pouters  in  a  deed  of  entaily  does  not 
require  either  a  new  conveyanccy  or  a  new  procuratory  or  precept. 

Robert  Anstruthbr  was  heir  in  possession  of  the  estates  of  NorrtttTe. 
Caiplie  and  Thirdpart,  under  the  fetters  of  a  strict  entail  executed 
1*7  tbe  late  Sir  Alexander  Anstruther,  his  father.  His  affairs 
ha?iiig  become  embarrassed,  he  was  under  the  necessity  of  exe- 
cuting a  trust-deed  for  behoof  of  his  creditors  in  favour  of  Mr 
ReBton.  An  adjudication,  proceeding  on  a  promissory-note  grant* 
ed  bj  him  to  the  pursuer  for  L.IOOO,  was  also  led  against  these 
estates ;  but  the  pursuer,  distrusting  its  efficacy  to  affect  the  fee 
of  the  lands,  instituted  the  present  action,  for  the  purpose  of  having 
it  found  and  declared,  that  there  was  no  valid  or  effectual  entail 
▼bich  could  interfere  with  his  adjudication,  and  concluding  for 
Kdoction  of  the  different  deeds  under  which  the  defender'ij  title 
^  been  completed.  It  was  maintained  that  Sir  Alexander  An- 
stnitber  had  no  power  to  execute  the  entail,  seeing  that  he  had 
nerely  a  personal  right  to  the  lands,  and  that  this  defect  vitiated 
tbe  titles  made  up  by  the  defender. 

Sir  Alexander  Anstruther,  who  was  second  son  of  Sir  Robert 
Anstruther  Bart,  of  Balcaskie,  went  in  early  life  to  India,  where 
be  realised  a  considerable  fortune.  He  became  desirous  of  pur- 
diasing  an  estate  in  Scotland,  which  he  might  settle  by  entail  on 
Us  children  and  the  other  members  of  his  family.  Accordingly, 
his  sister,  Miss  Catherine  Anstruther,  purchased  for  him  from  the 
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Renton  v, 
Anstnithers 
and  Others. 

NarratiTe. 


5  Dec.  1837.  Marchioness  of  Titchfield  the  estate  of  Caiplie  and  Thirdpart  for 
L.349850,  The  disposition  in  favour  of  Miss  Anstruther,  and 
her  heirs  whomsoever,  bears,  that  L»25,372,  12s.  had,  from  time 
to  time,  been  paid  to  account  of  the  price,  and  that  Miss  An- 
struther  had  granted  a  bond  over  the  property  in  security  of  the 
balance.  The  disposition  contains  the  usual  clauses,  with  proco- 
ratory  of  resignation  and  precept  of  sasine ;  and  in  virtue  of  the 
precept  Miss  Anstruther  was  duly  infefk  in  the  lands.  She  there- 
after, (March  1808,)  on  the  narrative  that  she  had  purchased  the 
lands  <  in  trust,  for  behoof  of  Alexander  Anstruther,  Esq.  Attomey- 

*  general  to  the  Honourable  the  East  India  Company  at  Madras, 

*  my  brother,  the  price  whereof,  excepting  of  principal  and 

*  interest,  from  the  has  already  been  paid,  partly  from 

*  sums  belonging  to  my  said  brother,  and  partly  from  money  bor* 
^  rowed  or  advanced  by  me  on  his  account :  And  the  said  Al^x- 

<  ander  Anstruther  being  now  desirous  that  I  should  convey  to 

*  him  the  said  purchase,  on  his  relieving  me  of  the  sums  borrowed 

<  by  me  as  above  mentioned,  and  also  of  that  part  of  the  price  still 
\  remaining  unpaid,'  therefore  she  disponed  from  her,  her  heirs 
and  executors,  <  to  and  in  favour  of  the  said  Alexander  Anstruther, 

*  and  his  heirs  whomsoever  and  disponees,  heritably  and  irredeem- 
'  ably,  all  and  whole  the  lands  and  barony  of  Caiplie,'  &c. 

There  was  an  obligation  to  infeft  by  a  double  manner  of  holding, 
and  a  procuratory  of  resignation  for  new  infeftment  in  favour  ofthe 

<  said  Alexander  Anstruther  and  his  foresaids.'  The  procurieitory 
farther  bound  Sir  Alexander  to  free  and  relieve  Miss  Anstruther 

<  of  all  payment  of  the  price  aforesaid  of  the  said  lands,  as-well'of 

*  that  part  of  the  same  already  paid,  in  so  far  as  the  same  may 
'  have  been  borrowed  or  advanced  by  me  on  his  account,  as  of 

*  that  part  still  remainmg  unpaid,  and  of  all  damages  or  expense 

<  which  I,  or  any  other  person  on  my  account,  may  sustain  of  m- 

<  cur  by  or  through  the  said  purchase.' 
The  war ran<tice  was  from  {act  and  deed.     The  assignation  to 

the  title-deeds  was  the  same  as  in  the  disposition  in  Miss  An- 
struther's  own  favour,  <  together  with  the  procuratories  of  resig- 

*  nation,  precept  of  sasine,  and  clause  of  warrandice,  obligations 

<  for  making  writs  forthcoming,  and  whole  other  obligemeots  and 

<  clauses  therein  contained,  and  all  actions  or  executions,'  &c. 
with  warrandice  from  her  own  proper  acts  and  deeds  only. 

No  infeftment  was  passed  in  favour  of  Sir  Alexander.  His 
right  continued  personal ;  and,  in  this  situation  of  the  titles,  he 
executed  the  deed  of  entail  under  reduction.  That  deed  proceeds 
on  the  following  narrative : 

*  I,  Alexander  Anstruther,  &c.,  considering  that  Miss  Catherine 
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*  Anstrather,  my  sister,  some  time  ago  purchased  on  my  behalf,  5  Dec.  1837. 

*  aod  for  my  use,  the*  lands  and  estates  of  Caiplie  and  others,  after  J^**""^^^^ 

*  described,  lying  in  the  parishes  of  Kllrenny  and  Crail,  in  the  Anscnitbera 

*  county  of  Fife,  the  right  and  title  to  which  was*  taken  and  con-  •pdOthcra. 

*  ott?ed  in  her  favour,  and  still  stands  vested  in  her  person,  for  NarntiTe. 
'  my  use,  and  that  I  having  resolved,  for  certain  good  causes  and 

^  ooosiderations,  to  execute  a  deed  of  entail  of  the  said  estate,  it 
^18  necessary  that  the  said  Catherine  Anstruther,  as  standing 

<  nominally  vested  in  the  right  thereof,  should  concur  with  me  in 
^granting  said  deed,  and  which  she  has  signified  her  readiness  ta 
^  do,  in  manner  under  written :  Therefore  wit  ye  me,  with  consent 
^  of  the  said  Catherine  Anstruther,  and  I,  the  said  Catherine  An* 
'  stmther,  as  having  right  in  manner  foresaid,  and  for  fulfilling  the 
^  intentions  of  my  brother  and  me  both,  as  in  the  right  of  the  pre- 

*  mises,  to  be  bound  and  obliged,  as  we  hereby  bind  and  oblige 
'  lis,  and  the  heirs  of  tailzie  and  provision  after  specified,  without 
'  the  benefit  of  discussing  them  in  order,  and  aU  others  our  succes- 
'  son  whomsoever,  to  infeft  me,  the  said  Alexander.  Anstruther, 
'  myself,  and  the  said  heirs  after  mentioned,  in  the  said  lands  and 
'  estate  of  Caiplie  and  others.' 

There  was  a  procuratory  of  resignation  (in  which  the  lands 
were  particularly  enumerated)  <  for  new  infeftment  of  the  same  to 
'be  made,  given  and  granted  to  me,  the  said  Alexander  An* 
'  stmther,  and  the  heirs  of  my  body,  whom  failing,'  &c.  The  deed 
was  then  fenced  with  all  the  usual  prohibitory,  irritant  and  resolu- 
tive clauses.  And  in  order  to  enable  the  defender  and  the  heirs 
of  entail  to  complete  a  valid  and  effectual  title  to  the  aforesaid 
lands,  the  -disposition  concluded  with  the  following  provisions : 

*  Likeas  we,  the  said  Alexander  Anstruther,  and  Catherine  An- 

*  stmther,  do  hereby,  jointly  and  severally^  give  full  power,  war- 
( rant  and  commis^on  to  our  said  procurators,  and  each  of  them, 

*  to  do  all  and  every  tiling  necessary  and  proper  for  such  resigna- 

*  tion  and  new  infefhnent,  which  to  the  office  of  procuratory  is 
'  known  to  belong,  or  which  we  could  do  ourselves ;  and  we  here- 
^  by  ratify  and  approve  aU  and  whatever  our  said  procurators  shall 
'  lawfully  do  in  virtue  hereof.  And  we,  the  said  Alexander  An« 
'  atnitber,  and  Catherine  Anstruther,  do  hereby,  jointiy  and  seve- 

*  rally,  assign  and  dbpone  to  me,  the  said  Alexander  Anstruther, 

<  and  my  said  heirs  of  entail,  whom  fauling,  to  my  other  heirs  as 

*  aforesaid,  under  the  conditions,  provisions,  declarations,  and 
'  clauses  irritant  and  resolutive  herein  contained,  all  and  sundry 
'.writs,  evidents,  rights,  title-deeds,  and  securities  whatever,  both 
'  old  and  new,  made,  granted,  and  conceived  in  favours  of  us  and 
'  our  ancestors  and  authors,  of  or  in  relation  to  the  said  lands  and 
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Renton  9. 
Anstrutbera 
And  Others. 

NarrEtiTe* 


•  *  others  before  resigned ;  reserving,  nevertheless,  full  power  and 
'  liberty  to  me,  the  said  Alexander  Anstruther,  by  myself  alone, 
"^  at  any  time  of  my  life,  etiam  in  articulo  mortis,  without  consent 
'  of  any  of  the  heirs  of  entail,  or  heirs  whomsoever  before  mention- 

<  ed,  by  any  writing  under  my  hand,  to  alter,  innovate,  or  revoke 

*  these  presents,  in  whole  or  in  part,  as  I  shall  think  proper ;  but 

*  declaring,  if  the  same  shall  not  be  altered  or  revoked  by  me,  or 
*.  if  I  shall  not  otherwise  settle  the  said  lands  and  estate  by  any 

*  deed  contrary  hereto,  it  is  my  intention,  and  it  is  hereby  ex- 
^  pressly  provided  and  declared,  that  these  presents  shall  stand 

*  good,  and  continue  effectual  and  obligatory,  not  only  as  to  all  the 
*■  lands  and  others  foresaid,  whereto  a  sufficioit  title  shall  be  made 
Vup  and  completed  in  my  person  before  my  decease,  but  also  to 

*  compel  my  heir&4it-law  and  other  heirs  to  make  up  and  complete 

*  titles  in  their  persons,  to  any  part  of  the  said  lands  and  oUiov  to 

*  which  I  shall  not  have  completed  my  own  titles,  and  then  to  re- 

<  sign  the  same  in  the  hands  of  the  respective  superiors  thereof,  in 

*  favours  of  the  heirs  of  tailzie  herein-before  specified,  with  and 

*  under  the  whole  conditions,  provisions,  clauses  irritant  and  reso- 
^  lutive,  and  reservations  before  written/ 

This  deed,  though  prepared  in  the  name  of  Miss  Anstrutber  as 
weU  as  that  of  Alexander  Anstrutber,  was  not  subscribed  by  ber. 
Several  years  after  the  execution  of  this  deed,  Sir  Alexander  was 
desirous  to  vary  the  provision  which  he  had  previously  made  for 
behoof  of  his  wife  and  children.  With  this  view,  availing  himsdf 
of  the  power  to  alter  and  revoke,  reserved  by  the  original  entail, 
he  executed  a  deed  of  alteration  and  provision.  This  deed  in  fact 
did  not  alter  the  destination  in  the  former  deed,  except  to  the 
effect  of  calling  two  new  classes  of  heirs  immediately  before  one 
of  the  classes  of  heirs  called  by  the  previous  deed.  In  so  fiir 
as  regarded  the  defender  and  the  other  heirs  of  the  granter'B 
body,  there  was  no  alteration.  Under  the  original  deed  of  1810, 
he  directed  new  infeftments  to  be  given,  in  general  terms,  in  favour 
of  himself  and  the  heirs  of  his  body ;  whereas,  in  the  subsequent 
deed  of  1814,  he  named  the  different  members  of  his  family,  bat 
called  them  to  the  succession  in  precisely  the  same  order  as  they 
would  have  taken  under  the  original  entail.  This  deed  Ukewiae 
contained  a  declaration  that  it  was  made  <  with  and  subject  to  ail 

*  the  reservations,  limitations,  conditions,  restrictions,  powers  and 

*  clauses  in  the  last-mentioned  deed  of  entail,  so  by  me  executed 

<  and  contained.'  And  the  said  deed  of  entail,  *  in  so  £Bur  as  not 
^  altered  by  these  presents,  shall  still,  quoad  ultra,  remiun  in  foU 

*  force  and  virtue,  hereby  revoking  all  other  dispositions,'  &c«  re- 
serving a  power  of  revocation. 
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Si^  Alexander  died  on  his  way  from  India  to  this  country.     At  5  Dec.  1837. 
hb  death  the  entail  remained  on  the  footing  of  a  personal  deed.   No  J^^**^*^^"^^ 
infeftment  had  ever  passed  in  his  favour.   The  defender  proceeded  Ansirutbers 
to  make  up  his  titles  in  conformity  with  thfe  deed  of  entail.     The  »"<*  others, 
deeds  of  entail  and  alteration  were  recorded  in  the  raster  of  Narrative, 
tailzies.    A  general  seryice  was  expede  by  him  as  nearest  and 
lawful  heir  of  line  of  his  father,  4ind  ako  as  nearest  and  lawful  heir 
of  proTision,  in  virtue  of  the  above-mentioned  procuratory  of  resig- 
nation and  deed  of  entail.    Thereupon  a  charter  was  passed  in  his 
iSivour,  embodying  all  the  provisions  and  irritant  clauses  of  the 
entail;  and,  in  virtue  of  the  precept  contained  in  it,  the  defender 
was  duly  infeft.     Ever  since  that  time  the  defender  continued  to 
possess  and  enjoy  the  estate  in  virtue  of  these  titles ;  and  accord- 
ingly all  the  securities  granted,  and  deeds  executed  by  him,  bur- 
deoiiig  his  property,  have  borne  a  qualification,  that  they  shall 
only  affect  the  lands  to  the  extent  of  his  liferent  interest.     The 
defect  relied  on  by  the  pursuer  had  reference  to  the  situation  of 
die  titles  under  which  Sir  Alexander  possessed  the  lands  when  he 
executed  the  entiul,  and  to  the  mode  of  completing  them  in  the 
person  of  the  defender. 

Defences  were  ^ven  in  for  Mr  Robert  Anstruther,  and  also  for 
Mr  Philip  Anstruther,  the  next  heir,  and  for  Dame  Sarah  An- 
strnther,  the  relict  of  the  entailer.  The  record  having  been  closed 
on  the  summons  and  defences,  the  Lord  Ordinary  appointed  cases, 
10  whieh  the*  following  objections  and  answers  were  stated : 

li#,  It  was  objected  that  the  entail  was  ineffectual,  because  the  Objecdon. 
late  Sir  Alexander  had  merely  a  personal  title  to  the  lands. 

To  this  the  defender  ansiterecL^l*  It  is  a  mbtake,  in  point  of  Answer, 
law^  to  state,  in  broad  and  unqualified  terms,  that  no  entail  is  effec- 
tual except  it  be  executed  by  a  proprietor  infeft.      The  statute 
1685  recognises  no  distinction  whatever  between  those  who  are 
and  those  who  are  not  infeffc*     Hence,  there  being  no  such  limita- 
tion expressed,  it  cannot  be  implied,  unless  it  can  be  shown  that 
there  is  something  either  in  the  ordinary  rules  of  conveyancing,  or 
in  the  principles  of  common  law,  which  prevents  proprietors  having 
merely  personal  rights  to  their  estates  from  availing  themselves  of 
the  privil^e  conferred  by  the  statute.    2.  It  may  be  true,  indeed, 
that  an  entail,  executed  by  a  proprietor  having  merely  a  personal 
right  to  lands,  is  not  necessarily  effectual.     If  the  institute  in  such 
entail  be  heir-at-law  to  the  entiuler  as  well  as  heir  of  entail  under 
the  deed,  the  entul  may  be  defeated  either  by  himself  or  his  credi- 
tors ;  but  if  the  institute  be  not  heir-at-law,  but  a  stranger,  and 
cannot  connect  himself  with  the  lands,  except  as  heir  of  entail  under- 
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6  Dec.  1837.      <  1 .  It  is  Said,  that  when  Sir  Alexander  Anstruther  executed  the 

""■^"V^^    *  first  of  the  two  deeds  now  in  question,  in  18 10,  he  was  not  in  titalo 

AMtruihers     *  to  grant  any  procuratory  of  resignation,  as  he  was  not  infeft,  and 

ana  Dtbers.     <  ^jj^  uq^  Validly  assigu  the  procuratory  to  which  he  then  had  right 

jjoie,  <  in  his  sister's  disposition  of  1808.    Now,  as  to  this  deed  of  1810, 

*  though  it  certainly  runs  in  the  name  both  of  Sir  Alexander  and 
^  his  sister,  and  was  intended  to  be  executed  by  both,  yet,  as  Miss 

*  Anstruther  never  signed  it,  it  can  only  be  held  as  the  deed  of  Sir 
^  Alexander  alone.  This  the  pursuer  seems  to  admit.  Neverthe- 
^  less,  utile  per  inutile  non  vitiatur.  The  procuratory,  as  the  deed 
'  of  Sir  Alexander,  is  not  inept,  because  the  consent  of  a  party  was 

<  not  adhibited,  whose  consent  was  not  necessary.  Viewing  Ihis, 
'  then,  as  a  procuratory  of  resignation  by  Sir  Alexander  alone,  was 
^  it  in  any  respect  ineffectual  ?  He  then  had  an  unquestionable  per- 

<  sonal  right  to  the  lands.     He  held  the  disposition  of  his  sister, 

*  who  had  been  infeft,  setting  forth  that  the  lands  had  been  acquN 
f  red  with  his  money,  and  therefore  she  disponed  the  lands  to  him, 
Vwith  procuratory  and  precept.     He  clearly,  therefore,  had  the 

<  right  either  to  use  Miss  Anstruther's  procuratory  himself,  or  to 

<  assign  it  to  others,  to  be  used  under  any  conditions  and  limitations 

<  that  he  thought  fit.  For  example,  he  could  have  assigned  it  to 
^  as  many  parties  successively,  in  liferent,  as  he  thought  fit,  and  to 
^  others  thereafter  in  fee.     If  he  could  do  this,  there  seems  to  have 

*  been  nothing  to  prevent  him  from  transferring  the  procuratory  to 

<  heirs  and  substitutes,  under  the  conditions  and  restrictions  of  an 
^  entail.  The  precedent  of  Napier  and  Livingstone,  quoted  in  tbe 
^  defender's  case,  is  sufficient  to  show  that  it  was  de<;ided  both  hj 
^  this  Court  and  the  House  of  Lords,  as  an  incontestable  point,  that 
^  a  tailzie  by  a  party  holding  only  a  personal  right  to  lands  is  effec- 

*  tual.      The  question,  therefore,  is,  if  Sir  Alexander  Anstruther 

*  made  his  entail  in  the  valid  and  efi^ectual  form  which  the  state  of 
^  his  own  title  at  the  time  required?  Now,  while  the  deed  of  1810 

<  was,  in  fact,  a  procuratory  of  resignation  flowing  from  Sir  Alex- 

<  ander  himself,  it  contained  also  the  usual  general  assignation  of 
<*  all  and  sundry  writs,  evidents,  rights,  title-deeds  and  securities 
*^  whatever,  both  old  and  new,  made  and  conceived  in  favour  of  us,' 

<  &c. ;  and  the  first,  and  indeed  the  main  question  raised  by  the  pur- 

<  suer,  is,  whether  Sir  Alexander  can  be  held,  under  the  general 

<  assignation  of  writ«  and  evidents  in  the  deed  of  1810,  to  have  va- 
^  lidly  assigned  to  the  heirs  and  substitutes  of  tailzie  the  unexecn- 

*  ted  procuratory  in  Miss  Anstruther's  disposition  of  1808  ?  If  this 
f  is  decided  affirmatively,  much  of  the  difficulty  supposed  to  occur 

<  in  these  titles  must  disappear.  The  pursuer's  argument  on  this 
^  head  is  founded,  in  a  great  measure,  on  the  case  of  Graham  of 
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Gartmore  and  Don,  in  1815,  in  which  it  was  found  that  the  ge-  5  Dec.  1837. 
neral  assignation  of  writs  and  evidents,  in  a  conveyance  of  lands  ^^^^^^ 
and  teinds,  did  not  import  the  transference  of  a  tack  of  teinds,  to  Anstruthers 
which  the  disponer  had  right  at  the  date  of  the  conveyance.    But  andothers, 
the  Lord  Ordinary  views  that  as  an  entirely  different  question  from     Note. 
the  present.     In  fact,  it  is  applicable  to  very  few  cases,  except, 
perhapsy  m  questions  of  teinds,  which  are  sometimes  possessed  by 
parties  under  various  peculiar  rights  very  different  from  each 
other.    In  Graham's  case,  for  example,  the  question  came  to  be, 
whether  it  ought  to  be  held,  that  when  a  proprietor  made  an  en- 
tail of  the  fee  of  his  lands  and  teinds,  and  assigned  all  writs  and 
eridents  in  regard  to  these  subjects,  he  could  be  held  to  have  also 
entailed  a  tack  of  teinds  held  by  him  at  the  date  of  the  tailzie  ? 
The  Court,  keeping  in  view  the  difference  between  rights  of  pro- 
perty and  tacks,  found  that  such  a  construction  could  not  be  put 
on  the  general  assignation  of  writs  and  evidents  in  the  estate  of 
Finlaystone.     The  import  and  extent  of  that  decision  was  wdl 
explained  by  Lprd  Glenlee  in  a  late  case,  in  which  he  said, 
'  The  Court  held,  that  though  the  right  in  question  was  a  tack 
'  of  tebds,  which  may  be  carried  by  assignation,  yet  the  assigna- 
'  Uoa  to  writs  could  only  be  used  to  support  the  right  actually 
conveyed,  but  could  not  convey  the  tack  itself;'  Hamilton  v. 
Montgomery,  12  Shaw^  353.     This  view  of  the  ground  of  de- 
dsion  in  Graham's  case  is  also  borne  out  by  the  argument  of 
the  successful  party,  as  reported  in  the   Faculty  Collection. 
The  clause,'  said  be,  *  assigning  the  writs  and  evidents,  never 
had. the  force  ascribed  to  it  by  the  pursuer.     It  has  been  intro- 
dnced  merely  in  subserviency  to  the  purposes  of  the  disposition, 
and  to  carry  to  the  disponee  the  particular  documents  by  which 
the  rights  conveyed  may  be  completely  feudalised.'     NoW)  apply 
these  views  to  this  case.     The  radical  and  actual  right  granted  by 
Sir  Alexander  Anstruther  in  1810,  was  a  procuratory  of  resigna- 
tion.   He  ronst  be  presumed  to  have  known  that  he  could  only 
grant  9ucb  a  procuratory  as  the  bolder  and  assignee  of  the  procu- 
ratory of  a  previous  proprietor  feodally  infeft;  and  it  therefore 
cannot  be  questioned  in  tbb  particular  case,  that  the  assignation 
qI  writs  and  evidents  must  be  held  to  include  and  carry  that  prior 
procuratory  under  which  alone  he  could  give  any  operative  or 
practical  effect  to  the  right  which  he  then  granted.     It  is  thought 
the  present  case  fails  directly  within  the  illustration  put  by  the 
defender  io  Graham's  case,  of  the  instances  in  which  the  general 
assignation  receives  effect     The  Lord  Ordinary  must  own,  that 
be  should  consider  the  case  of  Graham  as  a  precedent  of  most  ex- 
teusive  and  alarming  application  in  practice,  if  it  were  held  to 


206  DECISIONS  OF  THE  No.  22. 

5  Dec.  1837.  *  rule  siicli  a  case  as  the  present  Perhaps  there  is  no  cisss  of 
^•^v^     *  rights  understood  more  universally  to  fall  within  general  assigna- 

Ansuuthers     '  ^'^"^  ®^  writs  and  evidents  than  procuratories  of  resignation. 

ond  Others.  <  Many  thousand  charters  have  been  passed,  and  are  in  daily  pro- 
jjjjjg  *  gfess,  on  procuratories  taken  up  under  the  general  assignation 

<  clause,  without  any  specific  reference ;  and  if  this  practice  is  now 

*  to  be  unsettled,  or  even  if  any  doubt  is  to  be  cast  on  titles  and 

*  progresses  so  completed,  the  consequences  cannot  be  "foreseen. 
'  But,  in  what  does  the  present  case  differ  from  those  of  most  ordi- 

*  nary  occurrence  ?  It  is  said  that  there  was  no  conveyance  of  tlie 

*  lands  themselves  here,  but  that  the  entail  was  in  the  form  of  a 
^  procuratory  t>y  a  party  uninfeft     The  entailer,  however,  gave  no 

*  disposition,  because  he  was  not  infeft  himself.     Looking  to  the 

*  state  of  his  title,  if  he  had  given  a  conveyance,  the  only  clauses 

*  of  it  which  could  have  been  feudally  acted  on,  would  have  been 

*  the  procuratory  and  assignation  of  writs ;  but  at  present  it  is  not 

<  very  easy  to  see  on  what  principle  effect  can  be  refused  to  the 

<  deed  of  1810,  which  contains  these  clauses  per  se,  in  a  separate 

*  deed. 

*  2.  The  next  plea  raised  by  the  pursuer  is,  that  the  deed  of  al- 

*  teration  executed  by  Sir  Alexander  Anstruther  in  1814  was  a 

<  new  entail,  and  that  there  was  no  assignation,  general  or- special, 

*  of  Miss  Anstruther'fl  procuratory  of  resignation,  at  least  in  that 

*  last  deed.     At  present,  however,  the  Lord  Ordinary  does  not 

*  think  that  this  plea  is  maintainable.     It  has  never  been  held,  in 

*  any  case,  that  a  deed  of  alteration,  or  of  additional  nomination  of 

<  heirs,  requires  either  a  new  conveyance  or  a  new  procaratory  or 

<  precept     On  the  contrary,  in  such  cases  the  prior  rights  or  deeds, 

*  which  form  the  basis  of  the  title,  are  taken  up  by  the  institute  or 

*  heirs  who  have  first  occasion  to  use  them,  for  behoof  of  all  inte- 

*  rested  in  the  destination,  either  as  originally  named,  or  as  i^ter- 

*  wards  altered  and  enlarged.     The  conveyance  to,  and  possessiiHi 
'  by  the  first  heirs,  is  a  conveyance  for  behoof  of  those  afterwariis 

<  brought  in.     This,  accordingly,  was  one  of  the  poitits  laid  down 
/  by  the  great  majority  of  the  Judges  in  the  Duchal  case ;  1  SkaWf 

<  p.  9.     In  the  present  case,  the  deed  of  1814  was  merely  a  deed  of 

<  alteration,  and  in  supplement  of  the  deed  of  1810 :  it  did  not  re- 

*  call  it,  nor  was  it  intended  to  subsist  as  an  independent  right   On 

*  the  contrary,  the  deed  of  1814  expressly  declared  that  the  deed 

<  of  entail  of  1810,  *  in  so  £eir  as  not  altered  by  these  presents,  shall 
<<  still  quoad  ultra  remain  in  full  force  and  virtue/ 

*  3.  The  only  other  question  is,  whether  there  be  any  tbiQg 

<  feudally  inept  in  the  titles  as  completed  in  Major  Anstmther's 

*  person  during  his  minority?  Here  it  is  not* enough  to  say,  that 
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as  Sir  Alexander  Anstrather  never  completed  a  feudal  title  to  the  5  Dec.  1837. 
estate,  a  title  might  have  been  made  up,  which  would  have  given     ^***V*^ 
tbe  Major  a  right  for  a  time  in  fee-simple,  and  so  render  it  liable  y^nstruthers 
for  his  debts.     The  same  might  be  done  by  every  heir  of  entail  and  Others, 
if  he  run  the  risk  of  forfeiture ;  but  if  an  heir  be  under  a  personal      '^^^ 
obligation  to  complete  a  title  under  the  limitations  of  a  tailzie, 
and  does  so  regularly,  caa  this  be  afterwards  reduced  ?  These  are 
the  proper  questions  here.     From  what  has  been  already  indi- 
cated, die  personal  obligation  on  the  Major  to  complete  a  title 
ander  his  father's  deed  of  entail,  and  alteration  thereof,  does  not 
appear  easily  disputable ;  and  if  so,  the  Lord  Ordinary  does  not 
see-irhat  form  of  title  could  have  been  expede  other  than  that 
whieb  was  done  in  tbe  present  instance.     Miss  Anstruther,  the 
hst  infeft  proprietor,  was  dead :  the  procuratory  of  resignation 
panted  by  her  was  unexecuted :  it  stood  validly  assigned  (as  the 
Lord  Ordinary  assumes)  to  the  heirs  of  entail.     Major  Anstruther 
took  np  the  personal  right  by  a  general  service  as  heir  of  tailzie 
and  provision,  and  he  got  a  charter  ezpede  confirming  Miss  An- 
stnither's  base  infeftment,  and  giving  a  charter  of  resignation  on 
her  prQcuratory,  as  assigned  by  Sir  Alexander  to  himself,  under 
the  conditions  of  both  the  deeds  of  entail.  .  The  Crown  charter 
in  fiivour  of  the  Major  affords  evidence  in  g^ssmio  that  the  title 
on  which  the  resignation  proceeded  was  correctly  set  forth  in  the 
untnunent  of  resignation  which  preceded  the  charter,  as  required 
hj  the  act  1693 ;  and  being  so,  the  Lord  Ordinary  doubts  ex- 
tremely if  there  be  any  grounds  on  which  it  would  be  safe  here 
to  set  it  aside.' 

At  adoimffj  counsel  left  the  cause  upon  the  cases,  and  the  Court 
had  no  diflBcnlty  in  sustaining  the  defen<;es. 

Lord  Gknke, — I  can  see  no  ground  to  difer.  No  doubt  Sir  Opinion  of 
Alexander  was  not  infeft,  and  he  knew  so ;  but  he  proceeds  in  the 
proper  way :  he  binds  himself  and  his  heirs  to  grant  a  procuratory, 
and  the  heirs  were  .bound  to  complete  their  titles  and  give  effect  to 
this  entail.  Aa  matters  stood,  therefore,  he  had  a  good  title  to  grant 
tbe  procuratory ;  but  it  is  said  he  had  no  title  to  put  restrictions  on 
the  bars,  and  was  bound  to  take  it  in  fee-simple.  No  such  thing ; 
R^ibert  puts  in  a  dense  of  resignation,  because  Sir  Alexander  re- 
quires him  to  do  so.  They  should  have  told  us  in  what  other  way 
Hohert  should  have  completed  his  title. 

Lnd  Justiee^Clerk. — I  agree.    The  case  of  Dow  is  toto  coelo  dif- 
ferent, and  18  explained  in  the  case  of  Hamilton. 

Lord  Medwyn. — There  can  be  no  doubt,  after  the  case  of  Napier, 
3d  March  1762,  that  a  party  having  a  personal  right  to  lands  may 
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5  Dec.  1837.  iralidly  execute  an  entail.  The  only  other  quesUon  is,  whether  tbe 
granter  here  had  taken  up  the  procuratory  in  the  deed  1808?  Aod 
I  think  this  was  sufficiently  done  by  the  tailzie  1810|  in  the  form 
of  a  procuratory  of  resignation,  which  contains  a  conveyance  of  tbe 
lands  themselves,  with  power  to  resign  them  in  favour  of  himself 
and  certain  substitutes  of  entail,  and  also  an  assignation  to  writs  and 
evidents,  and  whole  clauses  in  them.  In  this  respect  it  is  different 
from  the  case  of  Dow,  where  the  conveyance  of  the  barony  did  not 
include  the  teinds  which  were  then  held  in  tack. 

The  procuratory  in  favour  of  the  disponee  and  hia  heirs,  in  the 
deed  1808»  was  a  sufficient  warrant  for  infeftment  to  a  certain  se^ 
ries  of  heirs,  and  under  such  conditions  as  the  disponer  chose  to 
insert;  and  this  was  effectually  done  by  the  deed  1810,  all  of  which 
is  duly  set  forth  in  the  qusequidem  clause* 

Lord  Meadowbcaik  concurred* 

The  Court  unanimously  sustained  the  defences,  and  awarded  ex- 
penses  to  Philip  Anstruther  out  of  the  trust-funds. 


Judgment. 


Lord  Ordinary,  Cunmghame,  Act,  Sol- Got.  (Rvthnfiardy)  A,  Wood^  and  Pmm^ 
Alt.  Dean  of  Fac.  {Ho/pttJ  A,  Andenon  and  JET.  Bruoe  for  P.  Anstruther,  and 
McNeill  for  R.  Anstruther.  R<^  ff  Wood,  W.  S.  ThoB.  Machanie,  W.  S. 

and  TWofluoii  Pmd,  W.S.  Agents.         T.  Clerk. 


SECOND  DIVISION. 


No.  XXIII. 


5eli  December  1837. 


CHARLES  TENNANT  and  Company 

against 

JAMES  TURNER. 


Statutes,  8  Geo.  III.  c  63,  §  70,  72 ;  27  Geo.  III.  c  55,  $  & 
— Summary  Application. — Jurisdiction. — Case  in  which  it 
uoasfoundf  upon  construction  of  the  statutes  Jor  the  formation  of  the 
Forth  ami  Clyde  Canal,  in  an  advocation  of  a  summary  iqspUcaHon 
to  the  Sheriffs  which  called  on  the  advocators  and  defenders  to  eooh 
municate  the  benefit  of  a  lateral  cut  which  they  had  made^  under 
powers  contained  in  the  statute,  by  extending  it  to  the  edge  tf  their 
property^  so  that  the  petitioner  might  obtain,  by  the  extension,  the 
benefit  of  the  navigation  of  the  canal, — (I.)  That  t/ie  Sheriff  hadne 
jurisdiction  or  power  to  decide  in  the  action :   (2.)  That  the  statidn 
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Tffarrtd  to  do  not  authorise  any  adjoininff  proprietor  to  enter  upon  5  Dec.  1837. 
the  grounds  of  a  neighbour^  for  the  purpose  of  prolonging  or  con^    ^^^N^*^ 
tinning  up  to  the  march  or  boundary  of  such  adjoining  proprietor^  Tennant  and 
ang  navigable  cut  by  which  such  neighbour  may  have  connected  some 
part  of  his  grounds  with  the  canal  navigation  in  question^  or  to  com- 
pel or  require  such  neighbour  himself  to  prolong  or  continue  such 
cut  through  the  whole  extent  of  his  grounds,  and  up  to  the  march  or 
boundary  ;  and,  (3.)  T/iat  even  if  the  statutes  did  confer  such  a 
right  on  an  adjoining  proprietor,  it  would  be  a  relevant  and  svffi- 
dent  defence  against  any  action  brought  to  enforce  it,  that,  previous 
to  the  raising  of  such  action,  the  ground  through  which  such  prolonga- 
tion was  sought  to  be  carried  had  ceased  to  belong  to  the  maker  or 
oumer  of  the  original  cut,  and  that -the  pursuer  and  defender  in  such 
action  were  no  longer  cofUerminous  proprietors, 

James  Turner  of  Thrushgrove  presented  a  summary  application  Narrative, 
to  the  Sheriff  of  Lanarkshire,  founding  upon  the  statutes  passed  for 
tbe  formation  of  the  Forth  and  Clyde  Canal.     After  narrating  the 
provisions  of  those  acts,  whereby  it  is  declared,  that  the  proprietors 
tbroogh  whose  lands  the  canal  goes,  and  those  adjoining  such  pro*" 
prietors,  shall  be  entitled  to  make  lateral  cuts  from  the  main  canal 
through  their  own  properties,  and  that  the  landowners  taking  ad** 
vantage  of  this  provision  shall  be  bound  to  communicate  the  bene- 
fit  of  the  cut  to  the  farther  proprietors  adjoining  their  estates ;  and 
namiting  also,  that,  in  pursuance  of  these  powers,  the  defenders  had 
made  a  lateral  cut,  which  had  brought  the  canal  through  a  certain 
part  of  their  property,  adjoining  the  estate  of  the  pursuer,  the  peti- 
tion called  upon  the  defenders  to  communicate  the  benefit  of  that 
lateral  cut  to  the  pursuer,  by  extending  the  cut  to  the  edge  of  their 
(the  defenders')  property,  or  allowing  the  pursuer  to  do  so  at  his 
own  expense,  so  as  to  communicate  the  benefit  of  the  internal  navi- 
gation to  the  parties  whom  the  statute  had  declared  entitled  to  that 
advantage. 

Tennant  and  Company  pleaded  in  defence,  as  a  preliminary  ob- 
jection to  the  action,  that  this  was  an  interference  with  heritable 
property,  altogether  beyond  the  reach  of  the  Sheriff  at  common  law ; 
and  that  although  special  powers,  in  regard  to  questions  under  these 
Acts  of  Parliament,  had  been  conferred  by  the  Legislature  upon 
His  court,  yet  they  related  only  to  the  special  matter  of  assessing, 
with  the  aid  of  a  jury,  the  damages  which  have  been  sustained  by 
the  proprietors  whose  property  had  been  taken  by  the  Canal  Com- 
pany, and  did  not  reach  a  case  such  as  the  present,  which  was  not 
brought  at  the  instance  of  the  Canal  Company  at  all,  but  of  a  third 
party,  who  claimed  the  right  of  compelling  a  neighbouring  proprie- 

VOL.  XIII.  o 


210 


DECISIONS  OF  THE 


No.  23. 


5  Dec.  1837. ,  tor,  who  had  made  a  lateral  cut  from  the  canal  through  his  grounds, 
^"^^V^^    to  suflFer  it  to  be  continued,  so  as  to  open  into  the  grounds  of  the 

On  an  appeal  from  a  judgment  of  the  Sheriff-substitute  sustaining 

Narratife,  his  jurisdiction,  the  Sheriff  found,  in  determining  oo  these  different 
pleas,  that  the  ordinary  clauses  contained  in  this,  as  in  other  canal 
acts,  empowering  the  Sheriff  to  summon  a  jury,  in  order  to  assess 
damages  sustained  by  proprietors  whose  grounds  have  been  taken, 
had  no  bearing  upon,  and  gave  no  countenance  to  the  present  ac- 
tion ;  but  found  that  it  was  specially  declared,  in  the  first  act  on 
the  subject,  8  Geo.  III.  c.  63,  §  70,  <  That  it  shall  and  may  be 
lawful  for  the  owners  of  lands  through  which  the  said  intended  cot 
or  canal,  or  collateral  cut  shall  pass,  and  they  are  hereby  em« 
powered,  at  their  own  proper  cost  and  chaises,  to  make  a  naviga- 
ble cut  through  their  own  lands,  to  communicate  with  the  said  in- 
tended cut  or  canal,  or  collateral  cut,  and  to  pass  through  the  tow- 
ing-paths of  the  same  ;  provided  always,  that  the  said  owners  shall 
be  obliged  to  make  and  maintain  sufficient  bridges,  that  no  damage 
shall  thereby  be  done  to  the  towing-paths,  or  to  the  said  caoal  or 
collateral  cut,  and  that  neither  the  said  canal,  nor  the  said  colla- 
teral cut,  shall  thereby  be  deprived  of  any  water,  except  once  to 
fill  the  landowner's  cut' 

§  72.  <  Provided  likewise,  that  the  said  owners  of  lands  through 
which  the  main  canal  or  collateral  cut  shall  pass,  and  who  shall 
have  made  a  navigable  cut  as  aforesaid,  shall  have  power,  and  they 
are  hereby  required,  to  permit  other  owners  who  have  lands  imme- 
diately adjoining  to  the  lands  of  the  said  first-mentioned  ownen, 
through  which  the  said  canal  or  collateral  cut  shall  pass,  to  con- 
tinue, at  their  own  costs  and  charges,  the  said  navigable  cut  made 
by  such  landowners  as  aforesaid,  through  their  (the  said  other 
owners')  lands,  to  be  empowered  and  required  to  permit  every  other 
adjoining  landowner  to  continue  through  his  lands,  at  his  own 
expense  and  charges,  the  said  navigable  cut  made  by  the  land- 
owners as  aforesaid :  And  all  the  said  landowners  to  have  and 
enjoy  the  free  navigation  thereof  to  and  from  the  said  main  caoalf 
or  collateral  cut  to  be  made  by  the  proprietors  as  aforesaid :  And 
in  case  of  any  difference  or  dispute  between  the  said  landowners, 
in  respect  thereof,  or  of  the  necessary  expenses  in  preserving,  re* 
pairing  and  cleansing  from  time  to  time  the  said  navigable  cot, 
so  long  as  the  same  shall  be  used  respectively,  or  between  the  said 
landowners  and  company  of  proprietors,  such  difference  or  dis" 
pute  shall  be  determined  by  the  said  commissioners,  or  any  fire 
or  more  of  them.' 
By  the  statute  27  Geo.  III.  c.5d,  §  6,  it  is  enacted,  *  And  whore* 
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88  great  iDGonrenienees  have  arisen,  and  may  hereafter  arise,  from  ^  i>«c*  1B37. 
the  powers  given  in  and  by  the  said  act  of  the  eighth  year  of  the    ^"^v^*^ 
reign  of  his  present  Majesty,  to  the  Commissioners  of  the  Land-  q^^  v.^Xurner. 
tax  for  the  counties  of  Stirling,  Lanark,  Renfrew  and  Dumbarton,      — 7 
in  cases  of  difference  and  dispute,  to  settle  the  recompence  to  be 
made  to  the  several  owners  of,  and  persons  interested  in,  any  lands, 
grounds,  tenements,  hereditaments  or  waters,  which  shall  or  may 
be  affected  or  prejudiced  by  the  execution  of  the  powers  given 
by  the  before-recited  acts,  and  in  this  present  act ;  be  it  enacted, 
by  the  authority  aforesaid,  that  from  and  after  the  said,  first  day 
of  June  1787,  all  the  powers  and  authorities  given  to  the  said 
Commissioners  of  the  Land-tax  for  the  counties  of  Stirling,  La- 
nark,  Renfrew  and   Dumbarton,  by  the   aforesaid  act  of  the 
eighth  year  of  the  reign  of  his  present  Majesty,  to  settle  the 
said  differences  and  disputes,  shall  cease,  determine,  and  be  ut- 
terly void ;    and  that  it  shall  and  may  be  lawful  for  the  Sheriff 
depute  or  sulMtitute  of  the  counties  of  Stirling,  Lanark,  Ren- 
frew and  Dumbarton  respectively,  and  they  are  hereby  respec- 
tively authorised  and  required,  to  judge  of,  determine  and  settle 
all  matters  of  difference  and  dispute  which  the  said  Commissioners, 
m  the  before-recited  act,  might  or  could  have  judged  of,  settled, 
or  determined,  which  shall  arise  or  happen  within  their  respective  « 

tbires ;  and  that  in  case  the  parties  concerned  or  interested  in  such 
dispute  or  difference,  or  any  or  either  of  them,  shall  decline  to 
treat  or  agree  with  the  said  company  of  proprietors,  their  succes- 
sors and  assigns,  or  shall  refuse  to  submit  to  the  decisions  of  the  said 
Sheriff  depute  or  substitute,  then,  and  in  every  such  case,  the  said 
Sheriff  depute  or  substitute  is  hereby  authorised  and  required,  up- 
on application  or  request  in  writing  made  to  him  by  either  party, 
or  their  agents,  to  summon  and  return  a  jury,  according  to  the 
provisions  of  the  before-recited  act  of  the  eighth  year  of  his  pre- 
seat  Majesty's  reign,  the  verdict  or  decision  of  which  jury  so  re- 
turned shall  be  final  and  conclusive  as  to  all  matters  in  dispute  re- 
ferred to  their  determination/ 

The  Sheriff  (A.  Alison,  Esq.)  found,  ^  that  the  whole  powers  tlius 
devolved  upon  the  Commissioners  were,  by  the  27  Geo.  IIL 
e.  55,  $  6,  conferred  upon  the  Sheriffs  of  Lanark,  Stirling,  Ren- 
frew and  Dumbarton,  who  are  *  authorised  and  required  to  judge 
^  of,  determine  and  settle  all  matters  of  difference  and  dispute  which 
**  the  said  Commissioners,  in  the  before-recited  act,  might  or  could 
^  have  judged  of,  settled  or  determined,  which  shall  arise  or  happen 
**  within  tbeir  respective  shires ;'  and  then  enacts,  that  such  Sheriff 
'  shall  summon  a  jury  to  assist  him  in  assessing  the  damage :  Finds, 
*  tliat  although  the  said  first- mentioned  statute,  in  the  seventy- 
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second  clause,  which  is  the  material  one  in  this  matter,  is  obscnrely, 
and  hardly  grammatically  drawn,  yet  it  substantially  vests  in  the 
conterminous  proprietor  to  the  landowners,  who  have  made  a  col- 
lateral cut,  a  right  to  have  that  cut  extended  into  their  own  lands ; 
and  that  the  powers  conferred,  first  upon  the  Commissioners,  and 
afterwards  upon  the  Sheriff,  relate  not  merely  to  the  expenses  of 
repairing,  maintaining  or  cleansing  the  said  collateral  cut,  bot  of 
originally  making  it,  or  compelling  it  to  be  made ;  while,  at  the 
same  time,  it  requires  the  said  landowners  who  have  made  sach 
a  cut  at  the  request  of  the  said  proprietors,  at  their  own  cost,  to 
extend  it  into  their  property  :  Finds,  that,  under  these  enactments, 
the  Sheriff  is  bound  to  entertain  the  present  action,  and  that  the 
ulterior  question,  as  to  whether,  in  the  circumstances  of  the  case, 
the  cut  has  penetrated  so  far  through  the  respondents'  lands,  as  to 
authorise  the  demand  that  it  shall  be  continued  by  the  petitioner 
into  his,  is  a  question  on  the  merits  which  will  hereafter  come 
into  consideration  when  the  record  is  closed,  and  cannot,  whaterer 
its  difficulty  and  intricacy  may  be,  affect  the  question  of  the  juris* 
diction  and  competency  of  the  Court :  Finds,  that,  on  a  iair  con- 
strucUon  of  the  statute,  one  landowner  cannot  take  advantage  of 
the  permissive  clause  in  the  statutes,  and  make  a  cut  tbroagh  his 
own  lands,  without  contracting  the  obligation  to  permit  a  coate^ 
minous  heritor  further  off  to  continue  the  cut  into  his ;  and  tbt 
the  duty  of  compelling  implement  of  this  obligation  is,  by  the 
statute,  specially  devolved  on  the  Sheriff,  who,  in  the  ulterior 
stages  of  that  duty,  if  he  sees  cause  to  authorise  the  cut  to  be  so 
extended,  •  and  damages  in  consequence  are  accrued  to  the  re- 
spondents, is  bound  to  summon  a  jury  to  assess  their  amount: 
Therefore  dismisses  the  appeal,  and  adheres  to  the  interlocutor 
brought  under  review.* 

The  record  was  then  closed,  and  the  Sheriff-substitute  found  *it 
admitted,  that,  in  terms  of  the  statute  8  Geo.  III.  c.  63,  §70, 
the  defenders  made  a  navigable  cut  through  their  own  lands,  com- 
municating with  the  Forth  and  Clyde  Canal,  or  collateral  cot: 
Finds,  that,  by  availing  themselves  of  this  statutory  privilege,  the 
defenders  have  incurred  the  obligation  imposed  by  the  seventy- 
second  section  of  said  statute,  which  provides,  *that  the  said  owneis 
*  of  lands  through  which  the  main  canal  or  collateral  cut  shall  pass, 
'  and  who  shall  have  made  a  navigable  cut  as  aforesaid,  shall  hare 
<  power,  and  they  are  hereby  required,  to  permit  other  owners  who 
have  lands  immediately  adjoining  to  the  lands  of  the  said  first- 
mentioned  owner,  through  which  the  said  canal  or  collateral  cot 
shall  pass,  to  continue,  at  their  own  costs  and  charges,  the  said 
navigable  cut  made  by  such  landowners  as  aforesaid,  through 
their  (the  said  other  owners')  lands,  to  be  empowered  and  re- 
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*<  qaired  to  permit  every  other  adjoining  landowner  to  continue  5  Dw.  1837. 
<*  through  his  lands,  at  his  own  expense  and  charges,  the  said  navi-     ^""^r^^ 
^  gable  cut  made  by  the  landowners  as  aforesaid :    And  all  the  co.°°.^uru«.r« 
"  said  landowners  to  have  and  enjoy  the  free  navigation  thereof  to       — ;- 
«  and  from  the  said  main  canal  or  collateral  cut,  to  be  made  by  the 
'<  proprietors  as  aforesaid :  Finds,  that,  by  passing  through  the  tow- 

<  iflg-paths  of  the  canal,  and  making  a  navigable  cut  through  their 
'  own  lands,  communicating  therewith,  the  defenders  have  taken 

<  tbe  benefit,  and  are  liable  to  implement  the  conditions  in  the  act 
'  above  referred  to ;  and  that  it  is  not  necessary  to  said  liability 
'  that  the  cut  so  made  through  their  own  lands  should  penetrate 
'  entirely  through  them,  up  to  the  march  or  boundary  of  the  ad« 

*  joining  owner,  who  is  empowered  to  claim  a  continuation  of  such 
'eot;  but  that  such  adjoining  owner  may  insist  on  so  continuing  it 
f  at  bis  own  expense :   Repels  the  defence,  that  the  next  adjoining 

<  ovner  is  not  now  the  defenders,  but  that,  subsequent  to  the  claim 
'  of  the  pursuer,  a  feu  has  been  granted  to  Mr  Fletcher,  and  to 
'  Messrs  Gilmour  and  Kerr :  Finds,  that  no  evidence  is  produced 
'  of  such  feu  being  in  existence,  either  at  the  date  of  the  corre* 

*  spondence  in  process,  or  between  that  date  and  the  raising  of  the 
'action:  Finds  the  pursuer  entitled  to  insist,  either  that  the  de« 
'  fenders  shall  continue  the  navigable  cut  to  the  eastern  boundary 
'  of  their  own  lands,  where  they  adjoin  Thrushgrove,  or  that  he 
'  iball  be  permitted  to  enter  the  defenders'  lands  for  that  purpose 
'at  his  own  expense :  But,  in  respect  of  the  legal  difficulty  in  the 
'  construction  of  the  Acts  of  Parliament  libelled  on,  finds  no  ex- 
'  penaes  due  to  either  party,  and  decerns/ 

Tbe  defenders  presented  a  reclaiming  petition  against  this  inter- 
locutor on  the  meritSi  while  the  pursuer,  at  same  time,  lodged  a 
minute  of  appeal,  craving  the  Sheriflf-depute's  opinion  on  the  point 
of  expenses.  On  advising  these,  the  Sheriff,  '  before  farther  answer, 
'allows  the  respondents  a  proof  of  all  allegations,  made  by  them 
'  upon  record,  tending  to  show  that  they  are  not  adjoining  or  con- 
'  terminous  proprietors  to  the  petitioner,  in  consequence  of  their 
'  baring  feued  a  stripe  of  land,  now  interjected  between  them  and 
'bim:  Allows  the  petitioner  a  conjunct  probation  thereanent,  and 
'  recommends  to  the  parties  to  pay  particular  attention  to  the  date 
'  of  tbe  constitution  of  the  alleged  right.' 

Ilie  process  was  advocated  under  the  40th  section  of  the  Judi- 
cature Act ;  and  the  Lord  Ordinary  appointed  cases,  and  thereafter 
pronounced  the  following  interlocutor : 

(' 12/A  Majf  1837.) — The  Lord  Ordinary  having  considered  Lord  Ordi. 

*  tbe  revised  cases  for  the  parties,  with  the  statutes  referred  to,  and  j'^'y*"  in**'- 
'  whole  process,  advocates  the  cause,  alters  the  interlocutors  of  the'' 
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Sheriff  complained  of,  and  finds,  primo^  That  the  8aid  Sheriff  had 
no  jurisdiction  or  power  to  decide  in  the  action  raised  by  the  re* 
spondent,  which,  even  if  well  founded  on  the  merits,  conld  only 
have  been  entertained  by  the  Supreme  Court,  and  was  incompe- 
tently  brought  before  the  Judge  Ordinary :  Finds,  seeundoy  and 
separatim^  on  the  merits.  That  the  statutes  referred  to  by  the  said 
respondent  do  not  authorise  any  adjoining  proprietor  to  enter  vp^ 
on  the  grounds  of  a  neighbour  for  the  purpose  of  prolonging  or 
continuing  up  to  the  march  or  boundary  of  such  adjoining  pro- 
prietor any  navigable  cut  by  which  such  neighbour  may  faa?e 
connected  some  part  of  his  said  grounds  with  the  canal  navigation 
in  question,  or  to  compel  or  require  such  neighbour  himself  to 
prolong  or  continue  such  cut  through  the  whole  extent  of  his 
grounds,  and  up  to  the  said  march  dr  boundary :  Finds,  iai!i»y 
That  even  if  the  statutes  did  confer  such  a  right  on  an  adjoining 
proprietor,  it  would  be  a  relevant  and  suflBcient  defence  against 
any  action  brought  to  enforce  it,  that,  previous  to  the  raising  of 
such  action,  the  ground  through  which  such  prolongation  was 
sought  to  be  carried  had  ceased*  to  belong  to  the  maker  or  owner 
of  the  original  cut ;  and  that  the  pursuer  and  defender  in  anch 
action  were  no  longer  conterminous  proprietors :  And,  therefore, 
and  on  the  whole  matter,  sustains  the  defences,  assoilzies  the  com- 
plainers  from  the  whole  conclusions  of  the  original  action,-  and 
decerns;  finds  them  entitled  to  expenses,  both  in  this  Court 
and  before  the  Sheriff ;  allows  an  account  thereof  to  be  given  in, 
and  remits  the  same,  when  lodged,  to  the  Auditor  for  his  taxation 
and  report/ 

Note. — *  Upon  the  matter  of  jurisdiction,  the  Lord  Ordinary  is 
of  opinion  that,  even  looking  to  the  72d  section  of  the  origiul 
act  alone,  the  only  questions  between  conterminous  proprieton 
thereby  left  to  the  decision  of  the  Gimmisffloners  of  Supply  were 
those  relating  to  the  free  navigation  of  the  continued  cut,  and  die 
expenses  of  maintaining  and  repairing  it  after  it  was  made*  Bot 
what  he  chiefly  goes  upon  is  the  6th  section  of  the  subseqaent 
act  of  27  Geo.  III.  c.  55,  by  which  the  jurisdiction  formerly 
vested  in  the  Commissioners  was  transferred  to  the  SheriA.  It 
is  there  expressly  provided,  that  in  every  case  where  the  parties 
do  not  agree,  or  refuse  to  submit  to  the  decision  of  the  Sheriff, 
the  matter  in  dispute  shall  be  sent  to  a  jury,  whose  verdict  sbali 
be  conclusive  as  to  all  such  matters.  Now,  this  is  suflBciently  in- 
telligible, if  the  matter  so  sent  to  the  Sheriffs,  instead  of  the 
Commissioners,  were  confined,  in  so  far  as  regarded  conterminona 
proprietors,  to  questions  touching  the  free  navigation,  or  the  clear- 
ing and  repairing  of  the  common  cut,  because  all  such  questions 
necessarily  resolve  into  issues  of  fact,  well  adapted  for  the  deci- 
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*  uon  of  a  jury,  such  as,  whether  the  defender  had  wrongfully  im-  5  Dec.  1837. 

<  peded  the  pursuer  in  his  right  of  common  navigation,  to  his  loss    ^""^V""^ 

*  and  injury ;  or  wrongfully  refused  to  contribute  for  repairs ;  or  o^'*"*'xu"^gi. 
'  was  indebted  to  the  pursuer  for  sums  alleged  to  have  been  ex-      

*  pended  by  him  beyond  his  just  proportion  for  such  purpose,  &c.      ^^^' 
VBat,  if  the  question  so  sent  to  the  Sheriffs  had  been  understood 

^  to  embrace  such  mere  matters  of  law,  or  construction,  as  are  now 

*  at  issue  between  the  present  parties,  it  seems  altogether  impossible 
'  that  such  a  provision  should  have  been  made  for  their  ultimate 

<  decidon.     The  main,  and  indeed  the  only  question  between  these 

*  parties,  is  as  to  the  proper  construction  of  the  72d  section  of  the 

<  original  act,  or  the  existence  of  a  legal  right  in  an  adjoining  pro- 
'prietor,  either  to  enter  upon  his  neighbour's  grounds  to  cut  a 

*  canal  through  them  to  his  own,  or  to  compel  that  neighbour  him- 

<  self  to  make  such  a  cut  for  his  accommodation.  It  is  palpably  ab« 
'  surd  to  suppose  that  ^uch  a  question  as  this  should  ever  be  sent 
^  for  final  determination  to  a  jury.  But  as  it  is  thought  to  be  quite 
^dear,  that  every  one  of  the  questions  made  competent  to  the 
'  Sherife  by  the  act  of  the  27  Geo.  III.  must  go  to  a  jury,  if  the 

*  parties  do  not  agree,  or  refuse  to  submit  to  the  Sheriff's  decision, 
^  it  would  seem  that  any  ambiguity  which  might  otherwise  attach 

*  to  the  concluding  words  of  the  72d  section  of  the  first  act  is  en- 

*  tirely  taken  away,  and  the  jurisdiction  thereby  created  as  between 

*  eoDterminons  proprietors  confined  to  questions  of  fact  (or  debt 

*  or  injury)  as  to  the  joint  use,  or  the  proportional  expense  of  clear- 

*  mg  and  repairing  the  common  cut  after  it  is  made,  and  does  not 
'  at  all  extend  to  questions  of  law  or  construction  as  to  the  right  of 
'  one  such  proprietor  to  make,  or  to  compel  his  neighbour  to  make, 

<  any  such  cat  beyond  the  limits  of  his  own  property.     It  would 

*  have  been  strange  certainly,  if  such  a  question,  involving  thesub- 
^  stantive  right  of  property,  and  therefore  peculiar  at  common  law 
'  to  tlie  Supreme  Court,  should  have  been  sent  in  the  first  instance 
^  to  such  a  tribunal  as  the  Commissioners  of  Supply.  But  it  is  a 
^  mere  absurdity  to  suppose,  that,  as  a  correction  of  that  error,  it 

*  should  have  been  ultimately  left  for  the  determination  of  a  jury. 

'  Upon  the  merits,  the  Lord  Ordinary  has  proceeded  on  the  plain 
^  principle,  that  though  it  would  require  the  most  clear  and  express 

*  words  to  warrant  so  extraordinary  an  invasion  of.  the  rights  of 
^  private  property  as  is  here  contended  for,  there  is  not  a  syllable 

*  10  the  statute  which  directly  confers  any  such  power,  and  the 
'  claim  to  it  is  rested  upon  mere  inference  and  construction,  of  the 

*  most  loose  and  extravagant  description.  The  only  thing  the  pro- 
^  prietors  immediately  on  the  line  of  the  canal  are  required  to  per- 
^  fflit  the  next  adjoining  proprietor  to  do,  is  to  make  a  cut  through 
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5  Dec.  1837.    <  their  own  lands,  and  when  that  may  connect  with  a  preyiout  cut 

^^^v^^    *  through  the  interposed  lands,  to  use  that  previous  cat  as  a  means 

Co!T Turner.  ^  ^^  communication  with  the  canal.     It  is  said,  indeed,  that  the 

*  authority  of  the  Legislature  was  not  required  for  the  first  of  these 

^'^'  <  things,  and  this  is  perfectly  true.     The  only  substantial  right 

<  given  by  the  statute,  and  for  which  a  statute  was  necessary,  was 

*  the  right  to  use  the  original  cut  through  the  first  proprietor's 

<  grounds  as  an  access  to  the  canal ;  and  it  is  only  as  connected 
^  with  that  right  that  the  additional  cut  through  the  second  proprie- 

*  tor's  own  grounds  is  incidentally  mentioned,  and  somewhat  inao- 

*  curately  perhaps,  and,  at  all  events,  unnecessarily  included  in  the 

*  statutory  authority.     But  all  difficulty  as  to  the  true  import  of 

<  this  part  of  the  seventy-second  clause  is  removed  by  looking  back 

*  to  the  earlier,  or  seventieth  section,  by  which  the  power  to  con* 

<  nect  themselves  with  the  canal  is  given  to  the  first  act  of  proprie- 
^  tors,  or  those  through  whose  lands  it  actually  passes.     The  phraseo- 

*  logy  of  this  leading  part  of  the  enactment  is  at  all  points  idea- 

<  tical  with  that  now  referred  to,  and  demonstrates,  therefore,  in 

*  what  sense  it  should,  in  both  cases,  be  understood.     Now,  that 

*  seventieth  section  gives  power  and  authority  to  the  immediate 

<  proprietors,  ^  at  their  own  proper  costs  and  charges,  to  make  a  cot 

*  through  their  own  lands/  exactly  as  the  seventy- second  section 

*  does  as  to  the  next  adjoining  proprietors,  and  in  all  respects  as 

*  unnecessarily.     But  then  this  seventieth  section  proceeds  in  direct 

*  terms,  not  only  to  empower  the  immediate  proprietors  to  join 

<  their  cut  with  the  canal,  (which  must  always  be  close  upon  them,) 

*  but,  for  this  purpose,  ^  to  pass  through  the  towing-paths  (or  banks) 
**  of  the  same.'     It  is  this  alone  which  required  legislative  autho- 

*  rity,  though  the  form  of  such  authority  is  most  needlessly  given 

*  for  that  also  which  was  clearly  competent  without  it ;  and  the  dif- 

*  ference  between  the  two  sections  is  no  less  than  this,  that  whereas 

*  the  first  gives  express  power  to  the  contiguous  proprietors  to 

*  break  through  the  narrow  boundary  by  which  the  water  of  the 

*  canal  is  divided  from  their  land,  the  seventy-second  section  con- 

*  tains  no  words  whatever  to  justify  the  respondent's  assumpdon, 

*  that  the  far  more  formidable  power  of  cutting,  or  causing  to  be 

*  cut,  a  new  trench  through  their  neighbours'  lands,  it  may  be  of 

*  miles  in  length,  and  passing  through  gardens,  buildings  or  mana- 

<  factories.     Most  unquestionably  there  is  no  express  power  given 

*  to  suck  adjoining  proprietor  either  to  make  or  to  prolong  a  cat 

*  through  bis  neighbour's  grounds,  or  to  compel  his  neighbour  to 

*  make  it  for  him.     The  only  power  to  cut  (however  unnecessary) 
'  is  to  cut  through  his  own  grounds ;  and  the  only  right  given  over 

<  the  adjoining  proprietor  is  to  pass  through  the. original  cut  in  it 
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<  to  the  canal,  wherever  he  can  find  a  way  legally,  to  connect  the  cut  5Dec.  1837. 

<  in  his  own  grounds  with  that  originally  and  spontaneously  made  by  j^jJ^^JJ^^ 

<  his  neighbours.     It  is,  however,  merely  because  such  a  power  is  Co.  v,  Xumer. 

<  given  to  use  a  common  cut  after  it  is  made  that  the  respondent  says     ^^^ 

*  it  must  be  inferred  that  there  is  also  a  power  to  make  it,  (or  to  com- 

*  pel  its  being  made,)  against  the  will  of  the  owner  through  whose 

<  grounds  it  passes ; .  and  it  is  upon  nothing  better  than  this  assump- 

<  tt'on  or  implication  that  the  judgment  of  the  Sheriff  proceeds. 

*  The  Lord  Ordinary  has  already  said,  that  so  extraordinary  a 
^  power  can  never  be  given  by  implication  or  presumption,  however 

<  strong,  of  actual  intention,  or  indeed  without  the  most  express  and 
'  direct  words.  But  that  it  never  could  have  been  intended  to  give 
'  such  a  power  in  the  present  case,  seems  clear,  from  the  entire 

<  want  of  any  of  those  provisions  for  the  indemnity  of  the  unwilling 

*  owner,  without  which  it  is  well  known  that  no  such  power  is  ever 

*  given  by  the  Legislature.  When  the  Canal  Company,  for  exam- 
^  pie,  is  expressly  empowered  to  take  or  to  enter  on  lands  for  the 
'  Dse  of  the  navigation,  the  most  detailed  and  anxious  provision  is 
'  made  for  the  indemnification  of  the  owners ;  and  mansion-houses, 
'  gardens,  lawns  and  plantations  are.absolutely  protected  from  their 
'  operations.  When  the  first  adjoining  proprietors,  again,  are  ex* 
^  pressly  empowered  to  cut  through  the  banks  and  towing-paths, 
'  they  are  strictly  required  to  make  and  maintain  sufficient  bridges 
'  and  flood-grates,  so  as  to  exclude  all  possibility  of  damage.  And 
'  power  is  reserved  to  the  Canal  Company  to  stop  or  drain  up  the 
'collateral  cut  at  the  expense  of  the  proprietor,  whenever  any  such 
'  damage  is  apprehended.     But  though  the  respondent  maintains 

*  that  he  is  empowered  to  take  and  cut  through  miles,  it  may  be, 
'  of  his  neighbour's  property,  upon  the  mere  implication  of  the  words 
'  that  have  been  referred  to,  he  cannot  but  admit  that  these  words 

*  are  accompanied  by  no  provisions  whatever  for  that  neighbour's 
'  indemnification  ;  no  protection  for  houses,  gardens  or  plantations ; 
'  uo  reserved  claim  for  damages  or  for  the  price  of  the  ground  taken 
'  for  the  cut,  and  of  course  no  machinery  for  rendering  such  claim 

*  effectual. 

*  It  is  said,  indeed,  that  because  it  is  declared  that  any  cut  which 

*  he  may  make  (the  only  one  expressly  authorised  being  one  through 

*  his  own  grounds)  is  to  be  made  <  at  his  own  cost  and  charges,'  this 

*  is  sufficient  to  subject  him  in  all  damages  occasioned  by  any  cut 
^  which  he  may  make  or  cause  to  be  ^nade  on  his  neighbour's.  But 
*tkis  is  plainly  to  defend  one  extravagant  implication  by  another 

*  still  more  extravagant.    It  is  undeniable  that  neither  in  parliamen- 

*  tary  nor  in  common  language  is  such  an  expression  ever  used  to 
.<  denote  a  liability  for  damages,  and  the  whole  tenor  of  this  act 


218 


DECISIONS  OF  THE 


No.  2a 


5  Dec  1837. 


Teonant  and 
Co.  V.  Turner. 

Note. 


shows  that  no  such  use  of  it  was  then  contemplated.     The  Caoal 
Company  were  bound  of  course  to  make  their  canal  ^  at  their  own 
*  proper  costs  and  charges.'     But  was  it  held  that  this  was  suffideot 
to  secure  the  indemnity  of  those  whose  lands  might  be  taken  or 
injured  by  their  operations?  On  the  contrary,  there  is  not  only 
the  most  express  declaration  that  they  should  be  fully  compeon- 
ted,  but  an  elaborate  machinery  is  provided  for  ascertaining  the 
amount,  and  insuring  the  payment  of  their  indemnification ;  and 
anxious  stipulations  are  added,  requiring  the  company  to  erect 
and  maintain  new  fences  on  the  lands  laid  open,  and  ta  provide 
sufficient  bridges  to  connect  such  parts  as  might  be  inconveniently 
divided  by  their  operations.     Now,  according  to  the  constructioh 
of  the  respondent,  any  adjoining  proprietor  has  really  a  power  at 
his  own  pleasure- of  making  {or  causing  to  be  made)  a  navigable 
cut  or  branch  canal  through-  any  neigjibour's  property  into  which 
the  shortest  cut  may  have  been  previously  made  from  the  canal, 
and  that  for  the  full  breadth  of  such  interposed  property,  and  it 
may  be  to  a  gpreater  extent  than  the  principal  canal  itself  iote^ 
sects  any  single  property  in  the  whole  line  of  its  course ;  and  yet, 
confessedly,  thu  extraordinary  power  is  not  qualified  in  the  act 
by  a  single  direct  provision  for  indemnifying  the  interposed  owner 
for  the  enormous  injuries  he  may  consequently  sufier,  bat  all  is 
left  upon  the  mere  implication  of  the  provision  as  to  costs  and 
charges,  which  have  no  such  meaning  naturally,  and  which  also 
occur  in  other  places  of  this  act,  in  situations  where  this  meaning 
is  necessarily  excluded.     This  is  remarkably  the  ease  in  the  70th 
section,  already  referred  to,  allowing  the  proprietors  immediately 
on  the  canal  to  connect  themselves  with  its  waters,  and  for  this 
purpose,  ^  at  their  own  proper  costs  and  charges,'  io  make  a  na- 
vigable *  cut  through  their  own  lands,'  being  indeed  the  only 
lands  through  which  the  canal  could  be  reached,  except  where  the 
towing-path  or  actual  banks  were  to  be  traversed,  and  for  pasnng 
through  which  it  has  been  seen  there  is  a  separate  express  autho- 
rity, qualified  by  an  anxious  relative  obligation  to  connect  the 
divided  towing-paths  by  sufficient  bridges,  and  to  guard  against 
all  risk  of  damage  by  flood-gates  at- the  junction.     Now,  as  no 
man  can  incur  any  liability  for  damages  to  himself,  and  as  the  cot 
to  be  made  on  the  owner's  ^  proper  costs  and  charges '  is  in  this 
case  expressly  declared  to  be  one  through  his  own  lands  only,  and 
could  indeed  be  through  no  other,  it  is  manifest  that,  in  the  lan- 
guage of  this  statute,  a  provision  that  a  cut  is  to  be  made  at  the 
maker's  proper  costs  and  charges,  however  ^unnecessary  it  may  be, 
is  not  equivalent  to  a  provision  that  he  shall  pay  all  damages 
which  it  may  occasion  to  others,  more  especially  as,  even  in  this 
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ease,  the  slight  damage  which  could  result  to  the  only  other  party  5  Dec  1837. 
concerned,  viz.  the  Canal  Company,  is  not  left  to  the  implication    ^^*^V^^ 
of  this  declaration,  but  expressly  and  separately  provided  for  by  el" "*xuraen 
an  obligation  to  make  sufficient  bridges,  and  to  keep  flood-gates     — - 
always  in  readiness  to  prevent  the  least  apprehended  injury.     It       °^* 
may  be  said,  no  doubt,  that  it  is  inconceivable  that  the  Legisla- 
ture sboold  solemnly  enact,  that  a  man  who  makes  a  canal  in  his 
own  grounds  for  his  own  convenience,  must  also  make  it  at  his 
own  expense,  and  that  the  provision  must  therefore  have  some 
other  meaning*     It  is  a  sufficient  answer,  perhaps,  that  this  is  its 
only  natural  meaning,  and  that  it  can  have  no  other  in  the  70th 
section.     But  the  Lord  Ordinary  thinks  he  sees  how  it  may  have 
originated.     The  multiplication  of  these  lateral  cuts  or  branch 
canals  was  evidently  as  much  for  the  benefit  of  the  Canal  Com- 
pany as  for  the  adjoining  proprietors,  since  every  such  cut  must 
have  brought  additional  traffic  and  profit  to  the  general  naviga- 
tion.   Nothing  could  pass  by  such  a  cut,  which  did  not  also  pass 
by  the  principal  canal ;  and  therefore  it  might  have  occurred,  that 
if  the  landowners  gave  the  necessary  ground,  the  expense  of 
forming  and  maintaining  such  cute  might  have  been  reasonably 
laid,  in  part  at  least,  on  that  great  body  which  was  to  share  so 
largely  in  the  advantages ;  and  the  Lord  Ordinary  is  convinced, 
that  it  was  mainly  to  protect  the  Canal  Company  against  any 
claim  of  this  sort,  that  the  provision  that  the  cuts  should  be  made 
at  the  sole  expense  of  the  landowners  was  introduced.    This  very 
consideratioii,  however,  brings  out  very  strongly  the  signal  hard- 
ship and  injustice  of  the  construcUon  which  has  been  sanctioned 
by  the  interlocutor  complained  <rf,  since  the  question  here  is  not 
with  the  Canal  Company,  or  a  party  necessarily  benefiting  by  the 
cot  proposed,  but  with  an  adjoining  proprietor,  to  whom  it  ean 
produce  nothing  but  injury ;  first,  by  traversing  his  lands  against 
his  will ;  and,  secondly,  by  bringing  (probably)  into  ruinous  com- 
petition with  his  own  a  rival  colliery  or  other  manufactory,  which 
it  was  his  natural  privilege  to  exclude  to  some  extent  from  the 
market.     For  this  last  and  greatest  injury  the  respondent  does 
not  even  pretend  that  any  compensation  is  provided ;  and  the  Lord 
Ordinary  shall  only  say^  that  k  would  be  an  unprecedented  thing 
to  strain  words,  or  rather  to  supply  words  which  have  no  actual 
existence,  in  order  to  establish  a  construction  which  would  lead  to 
such  a  result. 

*  At  the  same  time,  he  does  not  wish  to  dissemble,  or  shut  his 
eyes  to  the  fact,  that  if  that  construction  be  rejected,  the  whole 
72d  dause,  requiring  the  proprietors  close  on  the  canal  to  permit 
those  immediately  behind  them  to  connect  themselves  with  any 


k 


220 


DECISIONS  OF  THE 


No.  2a 


5  Dec.  1837. 


Tennant  and 
Co.  V,  Turner. 

Note. 


cats  made  through  the  grounds  of  the  first,  will  become,  in  a  great 
measure,  nugatory ;  and  that  very  few  cases  can  be  expected  to 
occur  in  which  the  second  line  of  proprietors  will  reap  any  benefit 
from  its  provisions.  Hardly  any  man  can  be  so  circumstanced  as 
to  be  under  the  necessity  of  carrying  a  cut,  for  his  own  conveni'* 
ence,  quite  up  to  the  verge  of  his  neighbour's  property;  and, 
whenever  it  is  an  object  to  that  neighbour  to  obtain  access  to. the 
canal,  very  few  will  be  disposed  to  afford  it  voluntarily,  or  with* 
out  requiring  such  a  price  or  consideration  as  his  neighbour's 
necessities,  or  his  own  rival  interest,  may  suggest;  and  thu 
price  will  practically  include,  not  only  full  compensation  for  all 
damage  done  by  cutting  through  the  ground,  but  also  as  large 
a  bonus  for  leave  to  use  the  general  cut  as  would  have  been 
exacted  if  there  had  been  no  statute  on  the  subject.  The  Lord 
Ordinary  sees  all  this  as  clearly  as  the  Sheriff  or  the  respondent 
can  do.  But  he  is  not  at  all  moved,  on  this  account,  to  hesitate 
as  to  the  judgment  he  has  given.  The  clause,  he  thinks,  is  an 
ill-considered  clause  in  itself,  and  so  imperfectly  expressed  as  to 
show  that  those  by  whom  it  was  suggested  were  afraid  of  definmg 
too  precisely  the  extent  of  its  operation.  That  it  originated  with 
the  Canal  Company,  the  Lord  Ordinary  has  no  doubt ;  for  the 
proprietors,  whom  it  professes  to  favour,  could  have  had  no  voice 
in  the  matter,  and  had  evidently  no  equitable  claim  whatever  to 
the  privileges  which  are  there  given  them.  Those  whose  lands 
were  not  touched  by  the  canal  could  not  possibly  be  injured, 
however  much  they  may  have  been  benefited  by  its  approach  to 
them.  They  had  no  right,  therefore,  to  any  thing  in  the  shape 
of  compensation,  or  to  any  use  of,  or  advantage  from,  the  navi- 
gation, except  what  they  might  purchase  or  acquire,  after  ife  was 
completed,  for  a  fair  consideration.  When  they,  therefore,  insist 
on  so  extraordinary  a  power  as  is  here  in  question,  as  a  jus  qus- 
situm  tertio,  without  any  pretence  of  equivalent  or  onerosity  on 
their  side,  it  does  not  seem  too  much  to  say,  that  the  grounds  on 
which  such  a  claim  is  asserted  should  receive  the  narrowest  and 
most  rigorous  construction.  The  Canal  Company,  however,  who 
had  necessarily  a  complex  bargain  to  make  with  the  immediate 
proprietors,  had  a  plain  interest  to  facilitate,  as  much  as  possible, 
the  resort  of  their  navigation,  and  may  be  presumed  willing 
enough  to  have  the  lateral  cuts,  which,  were  not  to  be  made  at 
their  expense,  extended  as  far  as  possible ;  and  therefore  stipula- 
ted, in  this  way,  for  a  vague  and  general  permission  to  the  more 
remote  owners  to  carry  on,  through  their  own  lands,  (for  such  are 
the  express  words  of  the  grant,)  any  cut  which  those  in  the  im- 
mediate vicinity  might  have  made  through  theirs,  and  to  have  a 
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common  care  of  sach  original  cut,  down  to  the  canal.  It  was  5  Dec.  1937. 
e?iclently  the  last  right  which  was  mainly  in  view ;  and  where  ^"^V^^ 
there  were  termini  habiles  for  the  exercise  of  it,  it  was  evidently  co""f  Turner, 
one  of  great  value  and  importance ;  and  though  the  cases  in  which 
it  would  be  possible  to  exercise  it  might  be  few,  they  were  still 
of  so  probable  occurrence  as  to  make  it  worth  while  to  introduce 
the  stipulation.  The  limits  of  the  first  property  might  be  so  nar- 
roWf  that  the  proprietor  could  not  have  a  serviceable  cut  for  his 
own  use,  without  going  quite  to  his  march.  It  might  be  carried 
there  undoubtedly,  and  where  there  was  no  apprehension  of  his 
neighbour  even  having  any  inducement  to  prolong  it,  or  he  might 
have  temporary  motives  for  wishing  to  have  access  to  his  neigh- 
bour's grounds,  out  of  which,  under  this  clause,  a  perpetual  con- 
nection with  the  canal  might  be  secured.  In  all  these  cases,  and 
in  others  which  might  be  suggested,  a  great  benefit  was  obtained 
for  the  Canal  Company  ;  and  tlie  chance  of  such  cases  occurring 
seems  sufficiently  to  account  for  the  provisions  in  question ;  while 
the  want  of  any  direct  power  to  cut  through  a  neighbour's  ground 
without  his  consent,  the  absence  of  ail  provisions  for  his  indemni- 
fication in  such  event,  and  the  flagrant  injustice  and  hardship  of 
granting  such  a  power  (with  or  without  such  provisions)  to  parties 
who  had  given  nothing  in  return,  seem  to  demonstrate  that  no 
other  cases  were  in  contemplation. 

<  The  third  finding  in  the  interlocutor  was  probably  unnecessary, 
and  scarcely  requires  explanation.  It  was  intended  merely  to 
negative  one  proposition  maintained  by  the  respondent,  too  ex- 
travagant perhaps  to  deserve  any  separate  notice.  This  was,  that 
any  proprietor  on  the  canal  who  might  take  advantage  of  the 
70th  section  of  the  act,  by  making  a  cut  of  ten  yards  into  his 
grounds,  did  thereby  not  only  become  bound  either  himself  to 
continue  it  to  the  opposite  extremity,  though  at  the  distance  of  ten 
miles,  or  to  allow  to  the  conterminous  proprietor  so  to  continue  it, 
but  that  the  whole  of  the  interposed  land  either  became  ipso  facto 
inalienable,  or  could  only  be  alienated  under  the  burden  of  a  real 
servitude  to  this  effect,  in  the  hands  of  all  the  future  purchasers 
among  whom  it  might  be  divided.  The  Lord  Ordinary  gives  no 
judgment  as  to  the  disputed  fact,  whether  the  interposed  ground 
was  alienated  in  this  case  before  the  action  was  raised,  though  the 
titles  produced  seem  to  show  that  it  was.  But  to  exhaust  the  law 
of  the  case,  he  thought  it  right  to  dispose  of  the  question  of  rele- 
varjcy.' 
The  respondent,  Turner,  reclaimed.- 

Mortj  for  reclaimer.«^The  Lord  Ordinary  has  thrown  the  impor- 
tant words  of  the  clause  overboard. 
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5  Dec  1837.  Lotd  Glenlee. — I  see  no  reason  to  differ  from  the  Lord  Ordinary. 
^^^V^  1*  It  appears  to  me  there  was  no  jarisdiction  in  the  Sheriff  in  regard 
Co""* Turner.  ^  ^^  important  a  matter.  The  original  jurisdiction  in  the  Commifl- 
sioners  was  merely  in  regard  to  matters  emerging  in  the  course  of 
the  canal  management  Neither  could  the  party  advocate,  becaose 
it  was  still  liable  to  the  original  objection  :  the  proper  course  was 
by  declarator.  As  to  the  merits,  the  statute  gives  no  authority  to 
cut  on  the  defender's  ground ;  Uiere  is  no  vestige  of  authority  for 
the  proceeding. 

Lord  Medwyn*  —  I  agree  with  Lord  Glenlee;  and  upon  the 
point  of  want  of  jurisdiction  I  go  farther;  for  I  doubt  tf  this  sum- 
mary mode  of  application  was  competent  here.  .  For  this  is  a  very 
important  question ;  and  I  think  a  declarator  would  have  been  ne* 
cessary  to  try  the  question  of  right  of  property  involved  iu  it.  But 
upon  the  statute  itself; — as  the  clause  founded  on  does  not  enable 
a  party  to  come  within  his  neighbour's  ground,  it  is  clear  that. we 
cannot  supply  words  which  would  authorise  such  a  proceeding. 

Lord  Juslice^Clerk.'^lJ pon  a  fair  construction  of  that  statute^  I 
think  no  such  power  was  given  to  the  Sheriff  as  would  crea  tea 
jurisdiction  in  this  matter.  There  was  merely  a  power  given  to 
the  Commissioners  as  a  board  to  decide  betwixt  the  Canal  Com- 
pany and  individuals.  There  was  no  power  given  to  settle  abstract 
questions  of  laws.  The  same  power  is  given  to  the  Sheriff.  But 
even  though  the  Sheriff  had  the  power,  he  could  not  act  summarily 
as  is  here  proposed.  On  the  merits,  I  think  there  is  no  ground  for 
the  claim. 

Lord  MeadowbanheoneuTTed^ 

The  Lords  unanimously  refused  the  reclaiming  note,  with  addi- 
donal  expenses. 


Judgment. 


Lord  Ordinary,  Jeffrey.  Act.  Man  mad  M^NsUL  Alt.  SoL-Qen*  /Mulkerfii/itJ 
Job,  AndenofL  W.  A.  O,  ^  R.  ElUs,  W.  S.  «nd  Wo(kanpo(M  ^  Mack^  W.& 
Agents.         T.  Clerk, 

R. 
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FIRST  DIVISION. 

No.  XXIV.  18/A  December  1887. 

CHARLES  BREMNER  and  his  Trustee 

tyaimt 

ANDREW  BELL'S  TRUSTEES. 

Agent  and  Client. — Interest. — Case  where  interest  was  not  aU 
lowed  to  be  charged  upon  a  law  agent^s  account,  except  for  outlays, 
until  after  ii  had  been  rendered. 

The  late  Andrew  Bell  employed  the  pursuer  as  his  law  agent  from  NamtiTe. 
1601  until  his  death  in  1809.     The  trustees  of  Mr  Bell  could 
never  prevail  upon  the  pursuer  to  lodge  his  business  accounts  until 
1829,  when  they  were  forced  from  him  in  an  action  of  count  and 
reckoning. 

The  case  was  remitted  by  the  Lord  Ordinary  to  an  accountant, 
wbo  reported  that  no  interest  should  be  allowed  on  Bremner's  ac- 
counts, except  for  outlay,  prior  to  1829,  when  they  were  rendered ; 
and  it  appeared  that  out  of  L.423,  L.110  only  was  outlay.  Also, 
that  an  indefinite  payment  of  L.74  might  be  applied  to  the  profes- 
sional  charges,  as  least  secured. 

The  Lord  Ordinary  approved  of  the  interim  report  of  the  ac- 
countant, adding  the  following  note : 

Note* — *  The  only  point  on  which  the  Lord  Ordinary  has  any  Note. 
doubt  is  with  respect  to  Mr  Bremner's  right  to  interest  on  his 
professional  charges  for  business  done  in  Mr  Bell's  lifetime,  prior 
to  rendering  his  accounts.  The  business  was  done  prior  to  Mr 
Bell's  death,  which  happened  10th  June  1809;  but  the  accounts 
were  not  rendered  till  1829.  The  accountant  allows  interest  after 
tliis,  and  till  payment,  but  not  before ;  and  the  Lord  Ordinary  has 
confirmed  this  opinion,  though  not  without  hesitation.  The  rule 
does  not  seem  to  be  fixed  on  any  general  principle,  and  each  case 
appears  to  have  gone  on  its  special  circumstances.  But  it  is  not 
easy  to  see  why  interest  should  be  allowed  as  a  matter  of  right, 
not  on  advances,  but  on  professional  charges,  before  the  employer 
b  ever  asked  for  payment  of  the  principal ;  and  there  are  no  cir- 
cumstances here  which  require  the  application  of  such  a  principle.' 

Both  parties  reclaimed,'-^ 

The  pursuer  p/ieai/in^,  that  interest  was  allowed  on  accounts  from 
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13  Dec.  1837.  a  twelvemonth  after  the  last  item,  and  there  was  no  exception  of  a& 
B~mner  d  ^'^"^  '^^  professional  charges  whilst  unrendered,  and  founding  on 
Trustee  o.  the  cases  of  Henry,  13th  Feb.  1801,  Ator.  v.  Amutalrent,  Aff, 
Bell'.  Tn».    ^o.  1 ;  and  Young,  ad  March  1880. 


Defender's 
Fleas. 


Opinion  of 
Couru 


The  defender  pleaded — That  it  was  settled  that  a  law  agent's  ac- 
count did  not  bear  interest  on  professional  charges  nntil  rendered ; 
Granger's  Trustees,  Idth  May  1833;  Napier,  2d  June  1835. 

At  advising, 

Lard  Gillies. — The  interlocutor  of  the  Lord  Ordinary  confirms 
the  report  of  the  accountant,  and  I  am  inclined  on  the  whole  to  ad- 
here to  that  interlocutor.  There  is  certainly  an  equity  in  favour 
of  the  pursuer,  as  his  dainn  is  in  truth  de  damno  evitando.  It  is 
said  that  the  trustees  suffer  disadvantage  by  the  delay  in  rendering 
the  accounts ;  but  it  must  be  also  recollected  that  they  are  holding 
the  money  in  the  meantime,  and  drawing  the  interest  on  the  soms 
which  they  are  thus  allowed  to  retain  in  hand.  But  if  we  were  to 
give  way  to  the  equity  to  which  I  have  alluded  in  every  case,  the 
result  would  be,  that  parties  delaying  to  render  their  accounts  for 
an  unreasonable  period  would  be  placed  just  in  the  same  situation 
as  those  who  paid  the  greatest  attention  to  give  them  in  regularly. 
I  therefore  think,  where  there  has  been  undue  delay, — whether 
for  twenty  or  seven  years,  it  matters  not,  if  it  is  undue  delay  on  the 
part  of  the  creditor,  that  no  claim  lies  for  interest  until  the  account  is 
rendered.    Any  other  rule  would  lead  to  the  greatest  inconvenience. 

Now,  when  we  look  to  the  circumstances  of  this  case,  there  can- 
not be  a  doubt  that  the  delay  was  most  undue  aiid  unreasonable; 
nay,  we  find  that  the  accounts  could  not  be  obtained  until  after  the 
party  had  been  compelled  to  use  diligence  for  that  purpose.  I  there- 
fore am  inclined  to  concur  in  the  interlocutor  of  the  Lord  Ordinary. 
In  regard  to  the  L.74,  as  that  was  an  indefinite  payment,  I  think 
the  creditor  was  entitled  to  impute  it  to  the  debt  least  secured,  or 
in  the  way  most  favourable  to  himself.  The  party  who  made  the 
payment  said  nothing  as  td  its  particular  object.  I  see  nothing 
therefore  to  prevent  the  pursuer  from  applying  it  to  the  debt  least 
secured,  viz.  his  professional  charges.  I  am  therefore  inclined  to 
adhere  to  the  Lord  Ordinary's  interlocutor. 

Lord  President.  —  So  am  I.  There  may  be  a  bardahip  in  the 
creditors  not  getting  interest  on  account  of  his  delay  in  not  ren* 
dering  his  accounts,  but  there  is  also  very  great  hardship  to  the 
debtor  in  the  accounts  not  being  timeously  rendered.  When  ae* 
counts  are  given  in  regularly,  a  party  is  able  to  provide  for  them; 
but  when  tliey  are  not  rendered  for  twenty  years,  the  debtor  may 
have  forgotten  every  thing  about  them,  and  he  or  his  representatives 
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may  be  put  to  rerjr  great  inconvenience.     I  am  therefore  for  ad-  13  Dec.  1837. 
hering.    I  concar  also  with  Lord  Gillies  in  thinking  that  the  L.74 
shoald  be  applied  towards  the  professional  charges.     I  have  always  t^^I^^, 
ondentood,  that  where  an  indefinite  payment  like  this  was  made,  Beirs  Trus- 
the  creditor  was  entitled  to  apply  it  in  extinction  of  the  debt  least  ^^' 
secured.  opinion  of 

Lord  Mdekenzie.-^l  am  of  the  same  opinion.     I  have  always  un- 

dentood  that  a  party  could  not  claim  interest  nnlessthe  account  was 

timeoasly  rendered.     Now,  in  the  present  case  we  find,  that  the 

account  on  which  interest  is  claimed  was  only  obtained  after  many 

years'  delay,  by  having  recourse  to  diligence.     It  therefore  lies  ap- 

on  the  pursuer  to  point  out  the  special  law  on  which  he  is  entitled 

to  interest  on  an  account  in  this  situation.     In  my  opinion  it  ought 

not  to  be  given.     These  may  be  some  hardship  in  refusing  interest  to 

the  debtor,  but  there  would  be  much  greater  hardship  suffered  by 

the  debtor,  if  there  was  no  distinction  made  where  such  delay  has  oc- 

eorred;  for  the  debtor  in  mos.t  instances  would  gladly  pay  the  money 

at  the  time,  tbough  he  would  thereby  lose  the  interest  of  it,  rather 

than  have  the  accounts  stored  up  and  brought  out  upon  him  perhaps 

when  he  has  forgotten  every  thing  about  them.     In  regard  to  the 

L.74,  as  the  payment  was  indefinite,  I  think  it  is  hard,  where  a 

party  has  an  account  for  outlay  and  intromissions,  and  business,  to 

refuse  to  allow  bim  to  apply  it  to  the  professional  charges,  or  any  part 

of  the  account  which  be  pleases.     It  would  have  been  different  if 

it  had  been  stated  that  it  was  not  to  go  to  the  account  of  business 

at  all ;  but  there  was  nothing  of  this  kind. 

Lord  Cwrehatae.  —  I  am  not  inclined  to  lay  down  as  a  general 
principle,  that  in  every  case  where  there  is  delay  in  rendering  ac- 
counts,  interest  shall  not  be  chargeable  previous  to  the  date  of 
rendering  tbe  account.  I  do  not  think  that  any  general  and  in- 
flexible rule  of  this  kind  is  sanctioned  by  authority,  or  supported 
by  a  train  of  decisions ;  and  I  ain  rather  inclined  to  adopt  the  view 
of  the  Lord  Ordinary,  that  each  case  must  be  determined  in  refe-^ 
renoe  to  its  special  circumstances.  The  delay  might  arise  on  the 
part  of  the  law  agent,  from  the  negligence  of  his  client  in  not  de- 
■soding  the  accounts.  It  may  often  be  occasioned  by  the  fault  of 
both  parties ;  and  we  may  easily  fancy  cases  in  which  we  would  be 
iuelined  to  give  interest,  and  others  in  which  we  would  be  indiaed 
to  withhold  it.  Here  there  can  be  ho  doubt  as  to  the  proper  course 
to  adopt;  for  not  only  was  there  an  inexcusable  delay  of  nearly 
twenty  years  in  rendering  the  accounts,  but  they  were  only  at  last 
fcrced  in  by  diligence.  Therefore,  as,  in  the  circumstances  of  this 
ose,  it  was  clearly  the  creditor's  fault  that  this  most  undue  delay 
took  place,  we  cannot  he  departing  from  the  general  rule,  if  there 
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Bremner  and 
Trustee  v. 
Bell's  Tras- 
tees. 

OpinioD  of 
Court. 


13  Dee.  1837.  be  any  geneial  rale  established,  in  adhering  to  the  Lord  Ordinary'i 
interlocutor,  which  gires  interest  only  from  the  time  the  aecoont 
was  rendered.  In  r^;ard  to  the  L.74,  which  was  paid  by  the  debtor 
while  in  life,  without  mendoning  for  what  purpose,  I  am  not  ia« 
cUned  to  depart  from  the  general  rule^  that  a  creditor  is  entitled 
to  impute  an  indefinite  payment  to  the  debt  least  secured,  which  is 
here  the  professional  charges.  .  I  therefore  agree  with  the  Lent 
Ordinary  in  thinking  that  the  accoantant  has  decided  rightly  in  re* 
gard  to  that  also.  The  accountant-haa  been  at  great  paina  in  going 
through  all  those  complicated  affairs,  I  have  looked  carefully  iota 
them,  and  I  concur  in  the  views  which  he  adopts.  I  am  therefore 
for  adhering  to  the  interlocutor. 

The  Court,  accordingly,  unanimously  adhered* 

Lord  Ordioarj,  Cockbum.  Act  M^NnU^  Buchamm^  Hector.  Alt  Dean  (^ 

Fac  (Hope J  and  Robertson,  Am^  Macattan  f  Cfrdhawif  W.  S.«kI 

WotherspooH  f  MM,  W.  S.  Agcuu. 

aiL 


Judgment. 


SECOND  DIVISION. 


No.  XXV. 


I3th  December  l9St 


JOHN  REID 
against 

ISAAC  BAXTER  and  Others,  <Rho's  Tbcstess.)- 

Writ_Stat«  1540,  c  IIT^  1579,  c.  SO^r^Wbere  a  party  wot 
aile  to  tubscribe  kU  name,  and  was  m  the  practice  (^subser&mf 
it  to  unitings  requiring  his  signature  ;  and  was  not  totaUg  btad, 
but  his  eye^kt  so  drfeetioe  that  he  could  not  read  any  wrMni 
document,  nor  decgpber  the  signature  ottadied  to  it,  althfmgh  aUt, 
•at  the  time  when  he  signed  his  namoj  to  if^jfiomgenerMliqipear- 
aneesy  that  he  had  adkUnted  his  subscription,  but  not  by  his  mere 
vision  to  decypher  the  same  afterwards  ;  and  honing,  under  suA 
dreumstanoes,  executed,  by  the  aid  of  notaries,  a  trusU4estameri' 
ary  deed  and  codicHs,'-found,  that  the  said  deed  and  codicib  wen 
notnuU,  on  the  ground  that  the  party  was  able  to  write,  and  wom 
bound,  in  the-execution  of  deeds,  to  have  authenticated  the  same  bg 
his  own  subscription. 


(Sequel  of  case  reported  in  F.  C«,  7th  July  1835.) 
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Ik  dus  action  by  Rrid  for  redaction  of  his  father  s  settlements,  on  13  Dec.  1817. 
the  ground  that  they  were  executed  by  the  interposition  of  notaries,  ^^JT^J^^T^*, 
at  a  time  when  the  granter  was  able  to  write,  though  labouring  Trustees, 
under  defective  vision,  the  Court  (7th  July  1835)  having  remit-  ^  — T 
ted  to  the  Lord  Ordinary  to  direct  the  preparation  of  the  draft  of 
Ml  issue  or  isanee  relative  to  the  special  facts  in  dispute  betwixt 
the  parties,  the  following  joint  minute  was  agreed  to,  as  embra- 
mg  the  admissions  of  both  parties  regarding  the  facts  upon  which 
Aie  judgment  of  the  Court  was  asked : 

<  1.  That  tbe  late  John  Reid,  at  the  dates  of  the  deed  and  codi- 
'  cQs  in  question,  could  subscribe  his  name,  and  was  in  the  prac- 

<  tioe  of  subscribing  it  to  writings  requiring  his  signature. 

<  2.  That  the  said  John  Reid  was,  at  the  dates  aforesaid,  not 
'  totally  blind,  but  that  his  sight  was  so  defective  that  he  could  not 
'  read  any  written  document,  nor  decypher  the  signature  attached 
i  to  it ;  althoiigb  able^  at  the  time  of  bis  own  subscription,  to  infer, 

<  from  general  appearances,  that  he  had  affixed  it,  but  not,  by  his 
'  mere  vision,  to  decypher  the  same  afterwards.' 

The  Lord  Ordinary  having  (24th  Dec.  1836)  authenticated 
Mho  said  charter  as  part  of  the  record,  and  which  sufficiently 
'  fixes  the  facts^  and  renders  the  intended  jury  trial  unnecessary,' 
ordered  eases^  with  which  Lord  Cuninghame,  who  succeeded 
Lord  Cockbora,  afterwards  made  avisandum  to  the  Court, 

The  pursuer  pleaded — The  mode  of  executing  deeds  in  Scot*  Pursuer's 
land  is  entirely  a  matter  of  statutory  enactment,  and  by  reference  ^^^' 
to  th^  statutes  exclusively  every  question,  on  the  subject  must  be 
detmmned.     The  statutes,  in  point,  are  1540,  e.  117>  and  1579, 
c  80.   .These  require,  as  a  general  rule,  that  all  persons  having 
4)e  power  of  subscription  shatt  give  authentieity  to  their  deeds  by 
attadhisg  to  than  their  own  Mgnatures*     Execution  by  notaries  is 
an  exceptipu  to  that  general  rule,  and  only  to  be  resorted  to  in 
cases  of  necessity,  and  when  the  statutes  cannot  be  complied  with 
through  an  absolute  impossibility,  as  incapability  of  writing.     The 
exception  does  not  extend  to  those  who  oaoaot  see,  nor  to  those 
who  cannot  read  writiog^  either  from  defect  of  education  or  other* 
wise.    Subscription  by  initials,  where  a  party  is  in  use  so  to  sign, 
has  been  held  to  be  the  vaMd  mode  of  authentication  by  a  party 
execating  d^eds.     See  the  elass  of  cases  commencing  with  Fiery 
'V.  Ramsay,  9th  Jan.  1628^  M.  16,801,  and  ending  with  Weirs  v. 
Balstons,  22d  June  1813,  F.  C.    This  shows  that  every  kind  of 
sobscription  is  preferable,  in  the  eye  of  law,  to  execution  by  nota- 
risQ^    Thus,  as^  Reid  <  could  subscribe,'  it  was  imperative  upon 
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Reid  V.  Reid's 
Trustees. 

Pursuer** 
Pleas. 


13  Dec.  1637.  him  to  do  80 ;  and  he  did  not  conform  to  the  statutes  when  he  called 
in  the  aid  of  notaries. 

The  ruling  authority  on  the  point  in  dispute  is  Earl  of  Fife  v. 
Earl  of  Fife's  Trustees,  (30th  Nov.  1819,  J?.  C.,)  as  reversed  and 
remitted  back  by  the  House  of  Lords,  17th  July  1823,  1  Sh. 
App.  491.  The  effect  of  the  reversal  in  that  case  was,  that  Lord 
Fife,  the  granter,  who  was  to  all  purposes  absolutely  Uind,  but 
was  able  to  write,  and  in  the  practice  of  subscribing,  was  entitled 
to  execute  his  deeds  by  his  own  hand,  and  that  a  deed  so  executed 
was  unchallengeable  under  the  statutes,  and  did  not  require  exe- 
cution by  notaries.  Thus,  it  was  virtually  decided  that  be  was 
bound  so  to  execute  them  ;  for  otherwise  there  arises  the  anomaly, 
that  the  same  person  may  have  the  option  of  two  modes  of  ezecii- 
tion,  either  by  his  own  band,  or  by  notaries.  The  substance  of 
that  decision  was,  that  a  blind  person  who  can  write  is,  in  r^^ard 
to  the  execution  of  deeds,  exactly  in  the  situation  of  any  other  per- 
son who  can  write ;  and,  under  the  enactments,  his  deed  must  be 
authenticated  by  his  own  subscription,  otherwise  it  will  make  no 
faith.  So  the  opinions  stated  to  have  been  delivered  by  Lords 
Eldon  and  Redesdale  import.  The  case  of  Lord  Fife  is  thus  the 
converse  of  the  present ;  the  principle  of  decision  being  alike  ap- 
plicable to  both.  Since  the  reversal  of  the  Fife  case  by  the  House 
of  Lords,  it  has  been  held,  in  practice,  to  be  not  only  competent, 
but  necessary  for  a  blind  person  who  can  write  to  authenticate  his 
deed  by  his  own  subscription ;   Tait  on  Evidence^  p.  58« 

A  separate  point  is  discussed  in  the  pursuer's  case,  (bub  Bot  met 
by  the  defenders,  nor  decided  on  by  the  Court,)  whether,  supp^ 
sing  the  execution  by  notaries  to  be  competent,  certain  teefaoucaK- 
ties  had  not  been  omitted  to  be  set  forth,  on  the  face  of  the  inatr*^ 
ment,  as  having  been  complied  with. 


Defenders* 
Pleats. 


The  defenders  pleaded — The  question  is,  was  the  deceased^  be^- 
cause  he  had,  in  a  restricted  sense,  *  the  mere  capacity  of  signii^,' 
bound  to  run  the  hazards  of  so  signing,  and  bound  to  take,  not  on 
the  evidence  of  his  own  senses,  but  second  hand,  and  on  the  testi* 
mony  of  others — the  all-hnportant  information — how  far,  after  h^ 
had  even  made  the  attempt  so  to  sign,  this  attempt  had,  on  the 
whole,  been  successful,  and  that  the  various  signatures  thus  adhi- 
bited to  the  deed  were  valid  and  effective  signatures  ?  Tlie  qoe^* 
tion  is  different  from  that  in  Lord  Fife's  case,  viz.  whether  a-deed 
actually  subscribed  on  the  face  of  it  by  a  party  said  to  be  blind, 
and  therefore  having  in  itself  all  the  characteristics  of  a  probative 
writing,  was  necessarily  not  the  deed  of  the  party,  nmply  because 
the  party  had  subscribed  it  with  hb  own  hand,  and  without  the  aid 
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of  notaries.     No  doubt,  with  reference  to  the  decision  in  Lord  13  Dec  1837. 
Fife's  case,  the  defenders  consider,  that  had  Ueid,  in  the  present  ^^/^^j*, 
case,  actually  executed  the  writings  under  challenge,  by  subscri-  Trustees, 
bing  them  with  his  own  hand,  such  writings  so  subscribed,  and  the  nefendew' 
subscriptions  appearing  regular  and  authentic,  must  have  been  sus-  Pleas. 
tained  as  probative  deeds.     But  because  the  deeds  might  have  been 
executed  in  this  way,  it  does  not  follow  that  they  must  have  been 
so  executed,  or,  that  if  not  so  executed,  but  executed,  on  the  con- 
trary, by  means  of  notaries,  they  would,  upon  a  ground  of  chal- 
lenge not  less  technical  than  the  former,  though  of  precisely  the 
opponte  description,  be  held  absolutely  null. 

The  alleged  legal  necessity  of  personal  subscription  by  the 
graoter  of  a  deed,  when  there  is  a  possibility  of  writing,  is,  from 
aflsainption,  unsupported  by  authority.  Many  notarial  executions 
might  be  challenged  on  such  a  ground,  if  tenable ;  for  it  frequently 
happens  that  a  party  might,  by  an  additional  eiFort  of  nature,  per- 
haps endangering  his  life,  or  by  means  of  his  toes,  as  illustrated 
fajthe  Lord  Justice^Cterk  in  Lord  Fife's  case,  (30th  Nov.  1819, 
F.  C.)  undergo  the  exertion  of  signing,  instead  of  availing  him- 
self of  the  statutory  permission  to  call  in  the  aid  of  notaries;  or 
there  may  be  persons  who  may  say  they  either  can,  or  they  cannot 
write,  aiid  where,  as  Lord  Mackenzie  says,  in  Merry  v.  Dunn, 
2l8t  Nov.  1835,  F.  C,  there  is  nothing  surprising  in  allowing  the 
deed  to  be  executed  by  notaries. 

Wben  the  case  of  Lord  Fife  was  before  the  Court,  it  never  occur- 
red to  it  that  a  deed,  in  fi^hicb  a  blind  person  deemed  it  necessary 
for  his  own  security  to  call  in  the  aid  of  notaries,  was  a  bad  deed. 
The  whole  Court  held  that,  at  the  very  least,  a  party  in  a  state  of 
total  blindness  was  entitled  so  to  subscribe.  The  reversal,  which  pro- 
ceeded *  under  the  circumstances  of  this  case,'  does  not  negative 
this  view  of  the  question  ;  and  although  it  decided,  that  under  such 
ciccamstances  the  deeds  actually  executed  by  Lord  Fife  were  not 
to  be  set  aside,  on  the  mere  technical  ground  that  they  were  not 
subscribed  by  notaries,  it  certainly  was  not  decided  that  if  they 
had  been  executed  by  notaries  they  Would  have  been  exposed  to 
ehallenge  on  a  different  technical  objection  of  a  directly  opposite 
eharacter.     That  was  left  an  open  question. 

There  is  no  authority  for  the  pursuer's  proposition,  but  abun- 
dance of  aatbority  to  the  contrary ;  see  Cod.  de  iU  qrxi  testfac.  pass. ; 
1  Basils  Lectures^  158;  Falconer  v.  Arbuthnol,  9th  Jan.  1751, 
KUk.  and  tlie  MS.  notes  of  Lord  Drummond,  which  were  printed 
in  Lord  Fife's  case;  Ross  e.  Aglionby,  Hth  June  1792,  F.  C. ; 
Gnmt  o.  Maepkerson,  2dd  June  1812,  F.  C,  where  Lord  Meadow- 
bank  having  found  it  proved  that  General  Grant  *  still  possessed 
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13  Dec.  1&37.  <  the  seilse  of  sight  in  such  a  degree  that  he  oiight  be  certain,  fiwm 

^"^V^^    *  the  use  of  that  sense,  that  a  paper  read  to  him  was  the  same  as 

Trutttc«ft.        *  ^^^^  '^^^  before  him  for  subscription,  therefore/  butoaly  therefore, 

found,  *  that  in  auch  circomstances  the  law  does  not  fequire  that 

<  persons  who  are  able  to  adhibit  their  own  subscriptioBS  to  deeds 

*  shall  have  recourse  to  the  aid  of  notaries  for  the  due  ezecutioD 

<  thereof/  The  Court  unanimously  adhered  to  bis  liOidship's 
judgment.  And  <  it  is  impossible,'  as  was  observed  by  one  of  the 
Judges  in  commenting  on  that  deoision  in  Loiti  Fife's  case,  *  to 

*  doubt  what  Lord  Meadowbank's  opinion  would  hare  been  oo  a 

<  state  of  facts  different  from  those  established  in  that  case.'  At  the 
lost  advising,  too,  of  the  present  case,  (7th  July  1835,)  Lord  Olen- 
lee  observed,  that  the  decision  in  Lord  Fife's  case  in  the  House  of 
Lords  gives  no  countenance  to  the  idea,  that  the  ezecudon,  throogh 
the  intervention  of  notaries,  of  the  deed  of  a  person  totally  blind,  is 
a  null  and  incomplete  mode  of  execution  ;  so  that,  when  a  party  is 
doubtful  whether  he  can  execute  a  deed  effectually  or  not  by  bjs 
subscription, .  the  safer  course  to  pursue  is  that  indicated  in  Merry 
V.  Dunn*  by  Lord  Mackenzie.  Even  where  a  party  who  possesses 
the  undoubted  power  of  subscription,  to  the  fuU  extent  with  other 
persons  in  the  entire  possession  of  all  their  senses,  takes  upon 
him  to  declare  his  Inability  to  write  in  the  presence  of  notariesrssd 
thereby  to  get  these  notaries  to  subscribe  for  himj  it  by  jio  means 
follows  that  the  deed  so  executed  is  in  every  iaatanoe  to  &U  to  die 
ground  upon  a  new  proof,  subsequently  led,  that  the  party  eouU 
have  written  if  he  pleased.  There  are  various  deoiiled  cases  in 
which  the  party  subscribing,  and  those  who  represented  him,  were 
held  barred  from  raising  any  such  challenge;  while,  inother  instaaoes, 
the  challenge  was  repelled,  <  unless  the  party  would  also  refuae^'  (opoa 
reference  to  oath,)  *  to  say  that  he  gave  authority  to  the  notaries 
« to  subscribe  for  him ;'  M^Dougall,  31st  Jan.  1637 ;  Veitch  0. 
Horsburgh,  3Ist  Jan.  1637,  Af.  16,634;  Sheel,  4th  July  1749; 
Littlejohn  v.  Hepburn,  8th  Dec  1608^  (16,88a) 

At  the  advising,  counsel  deoiined  fiurtker  ai^unaent. 


Opinion  of 
Court. 


Lord  Gfen&e.— I  am  so  satisfied  with  the  decisions  formerly  pro- 
nounced upon  the  point  here  involved,  that  I  need  not  go  into  a 
discussion  of  the  arguments  stated.  There  are  certain  decinoDS 
referred  to  by  the  defenders  in  the  last  page  of  their  oaae.  One  of 
these  is  most  important  and  decisive.  But  on  the  opposite  page  to 
that  on  which  the  case  of  Littlejohn  stands  in  Morrison's  Dicdonaryi 
there  is  the  case  of  Ogilvie,  14th  Mafch.1612,  <ilf.  16,829,}  where 
it  was  held,  in  regard  to  a  man  who  could  write,  but  chose  Co  eall 
in  notaries,  and  where  nullity  was  alleged,  without  the  deed  beiag 
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inpogned,  that  tkis  was  not  auffident  to  make  the  deed  null.  IS  IHe.  1837. 
TJiea  Veilch  «.  Hotsbai^li  k  deoisive :  It  was  objected,  that  the    ^"^y*^^ 
gnmter  ooald  write :  The  Ceart  repelled  the  plea,  that  the  party  ^t^;^  * 
bsd  Bot  signed  with  his  own  hand;  and  tm  there  was  no  offer  to     -~ 
impngn  the  deed  as  ftlse,  the  action  was  disaussed ;  and  the  Court  ^^  ^ 
vsDt  so  &r  as  to  hold  it  was  incnmbent  on  the  party  to  show  that 
the  grantor  was  *  letted/  as  they  call  it»  from  writing  at  the  time. 
It  would  be  diiBcnlt  after^  this,  and  there  being  no  decision  to  the 
soBtrary,  to  hold  the  execution  of  this  deed  bad*    These  old  ded- 
tio&s  were  pronounoed  by  Judges  who  Iiv«d  nearer  the  period  of 
the  enactment,  and  must  therefore  be  presumed  to  have  known 
SMNre  about  the  matter.    It  seems  to  be  taken  for  granted  in  the 
pursuer's  argument,   that  signing  by  notaries  was  unknown  200 
years  ago  f  bot  that  is  not  the  fact    I  am  for  sustaining  the  de- 
fences. 
Lords  MmuUnobtrnk  and  MedmfH  were  decidedly  of  the  same  opi- 


LordJmiiee^Gerk.'^l  am  of  the  Btmt  opinion.  A  puzsle  is  at- 
tempted upon  the  words  of  the  judgment  of  the  House  of  Liords 
in  Lofid  Fife's  case.  No  doubt  the  House  of  Lords  found  there 
thst  the  granter^  own  signature  was  the  proper  signature  in  that 
taie;  but  it  -was  not  meant  that  in  all  such  cases  the  indiridual 
ligastare  should  be  the  proper  mode  of  execution.  It  was  merely 
a  case  wbeie  it  was  held  that  the  bliad  man,  being  able  to  write, 
night  writo  with  his  own  hand ;  but  that  is,  of  course,  always  a  ques- 
tioa  of  csroaoistanees ;  and  where  a  party,  from  inability  to  discern 
whether  ho  is  doing  rightly  what  be  is  writing,  chooses  to  employ 
notaries,  authorising  them  to  do  so  fiur  him,  there  is  nothing  in  the 
jodgment  in  Lord  Fife's  case  (without  reference  to  the  opinions 
there  giren)  to  prevent  him  doing  so.  I  am  for  repelling,  the  de- 
fences. 

The  Lards  unanimously  repelled  this  objection  to  the  mode  of 
execution  of  the  deeds. 

Expenses  ha^nrg  i>ecn  moved  f<Hr,  SoUeUor^General  objectod,  on 
the  ground  that  this  decision  settled  for  the  first  time  an  important 
point 

*  Lord  MlubtyiL — Lord  Olenloe  has  just  said  it  was  settled  200 
years  ago. 

Joory.^^This  is  the  first  attempt  to  unsettle  iu 

The  Lords  unanimously  allowed  expenses. 

The  following  interioeotor  was  pronounced : 

*  The  Lords,  on  the  report  of  Lord  Cuninghame,  haying  advised  Judgment. 
*  this  process,  with  the  cases  for  the  parties,  and  heard  counsel 
'  thereon,  repel  the  reasons  of  reducttont  in  so  fer  as  founded  on  the 
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Reid  p.  Reid't 
TVuflteeB. 

Judgment. 


Lord  Ordi. 
Diiry*8  inter- 
]ocuu>r. 


deeds  in  qaeetion  having  been  ejcecuted  by  means  of  notaries, 
and  not  by  the  subscription  of  John  Reid,  ibe  maker,  and  to  the 
same  extent  sustain  the  defences,  and  decern ;  find  the  pursuer 
liable  in  expenses,  in  so  far  as  incurred  in  reference  to  this  point ; 
allow  the  account  to  be  given  in,  and  remit  to  the  Auditor  to  tax 
the  same,  and  report :  Quoad  ultra,  remit  to  the  Lord  Ordinary 
to  proceed  further  in  the  cause  as  to  hb  Liordship  may  seem  just/ 

The  cause  having  accordingly  gone  back  to  the  Lord  Ordinary, 
his  Lordship  pronounced  this  interlocutor : 

(16^A  February  1838*) — The  Lord  Ordinary  having  heard  conn* 
sel  on  the  case,  as  remitted  by  the  Court,  Imo,  In  respect  the 
pursuer  has  not  condescended  upon  any  vitiation  or  erasure  in 
substantialibus  of  the  deed  of  settlement  and  codicils  sought  to  be 
reduced,  repels  the  first  reason  of  reduction  :  ^do^  Finds,  that  the 
deed  of  settlement  and  codicils  under  reduction  are  not  challenge- 
able, in  respect  of  the  terms  of  the  doquets  of  the  notaries  who 
subscribed  the  deeds  in  behalf  of  the  deceased  John  Reid  ;  there- 
fore, and  in  respect  of  the  prior  judgment  of  the  Court,  repels 
the  second  reason  of  reduction  :  Stw^  With  respect  to  the  third 
reason  of  reduction,  finds  no  precise  or  relevant  allegations  made 
to  support  the  same  ;  but,  on  the  contrary,  finds  that  the  settle- 
ment  of  the  pursuer's  father  having  been  executed  in  1822,  while 
the  pursuer  had,  previous  to  that  date,  succeeded  to  certain  pro- 
perties, as  heir  of  his  mother,  the  narrative  of  the  settlement  un- 
der reduction  was  so  jar  correct  and  consistent  with  the  fact  as  at 
the  time  it  was  executed :  4to,  Finds,  that  this  deed  cannot  be 
reduced  or  set  aside  by  any  averments  on  the  part  of  the  pursuer, 
that  hiB  father  was  indebted  to  him,  either  for  sums  advanced,  or 
for  intromissions  with  his  mother's  property  prior  to  the  settle- 
ment, in  respect  that  his  father  must  have  been  aware  of  such 
claims,  and,  nevertheless,  executed  the  settlement  in  the  terms  in 
which  it  was  expressed  :  bto^  Finds,  that  if  the  pursuer's  claims 
against  his  father  for  subsequent  advances  were  ever  maintainable 
to  any  extent,  they  were  discharged  on  5th  May  1825  and  6th  No- 
vember 1829,  and  that  no  specific  statement  has  been  made  by  him 
in  this  process  to  show  that  he  was  induced  by  fraud,  circumven- 
tion or  error  in  substantialibus,  to  grant  those  discharges ;  there*- 
fore,  repels  the  third  reason  of  reduction  applieable  to  the  said 
settlement  and  codicils,  and  also  the  reasons  of  reduction  alterna- 
tively libelled  as  applicable  to  the  said  discharges ;  sustains  the 
defences  against  the  whole  reductive  and  declaratory  conclusions 
of  the  summons,  and  also  against  the  whole  conclusions  for  count 
and  reckoning  libelled ;  assoilzies  the  defenders  from  all  the  said 
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oonclusionS)  aad  decerns :  And  with  respect  to  the  conclusion  13  Dec.  1837. 
for  payment  of  the  provision  of  L.500  left  to  the  pursuer  by  the  ^^*V^  ^ 
settlement  in  question,  of  consent  of  parties,  dismisses  the  action  xrustees.  '* 

quoad  that  conclusion,  reserving  to  the  pursuer  to  bring  a  new     

action  for  payment  of  said  provision,  and  to  the  defenders  their  „^^.,  jq^^',, 
defences  against  the  same,  as  accords :  Finds  the  defenders  en-  locutor. 
titled  to  the  expenses  incurred  by  them  in  this  process,  in  so  far 
as  not  already  decerned  for,  and  remits  the  account  thereof,  when 
lodged,  to  the  Auditor,  to  tax  and  report.' 
To  this  interlocutor  the  Courts  upon  a  subsequent  date,  (10th 
March  1838>)  without  calling  on  the  respondent's  counsel,  or  ex- 
pressing any  difficulty,  adhered,  with  additional  expenses. 

Lords  Ordinary,  Ceckbum  and  CunmghamB.        Act.  Pow^.        Alt.  Ivory,        Alex, 
But<Aaon,  and  H,  Jnglis  ^  Donald,  W.  S.  Agente.         T.  Clerk. 

R. 


FIRST  DIVISION. 

No.  XXVI.  Uth  December  1837. 

Mrs  LAMBE  or  RITCHIE 

against 

Mrs  RITCHIE  or  CHAPMAN. 

Factor  Loco  Tutoris. — The  defender,  a  widow,  who  was 
factrix  looo  tutoris  to  her  children,  having  failed  to  lodge  accounts 
for  about  the  first  four  years ;  and  haying  invested  part  of  the  money 
in  heritable  property,  in  reference  to  which  it  had  been  decided 
that  she  must  give  her  children  credit ;  but  no  loss  having  accrued 
to  the  estate  from  any  fault  of  the  defender ;  and  her  cautioners 
being  unexceptionable,  the  Court,  under  the  discretionary  power 
held  to  lie  in  them  in  the  case  of  Condie,  20th  Nov.  1824,  found  the 
defender  liable  to  the  extent  of  one-half  of  the  factor-fee  only,  for 
every  year  the  accounts  were  not  lodged ;  and  that  she  was  charge- 
able only  at  the  market  rate  of  interest  of  4  per  cent,  on  the  sums  in 
her  hands,  in  consequence  of  the  special  circumstances  of  the  case. 

Lord  Ordinarjt  Cmuaghame,  Aet.  Dean  ofFac.  (Hope,)  Amderaom  and  JDaof. 

Alt.  MaitkauL  J,  Andmtm^  &  S.  C.  and  A.  j*  C  Zhugktf  W,  S.  Agents. 

B.  aerk. 

C.  R. 
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No.  XXVIL 


\%th  December  \9&1 . 


EARL  OF  BUCHAN  and  Others,  PsTiTiofrERs. 


NarrtUve. 


Judgment. 


Aliment. — Tailzie. — Provision  to  Children. — The  peti- 
tioners were  the  tutors  of  Lord  Cardross,  the  heir  of  entul  at  the 
death  of  his  grandfather^  Lord  Buchan,  to  the  estates  of  StrabrodL 
and  others,  worth  from  L.4000  to  L.5000  i^year,  who  applied  for 
power  from  the  Court  to  raise  a  sum  of  money  to  pay  the  expenses 
abeady  incurred^  and  which  would  arise,  in  the  tutorial  manage- 
ment,  and  in  the  maintenance  and  education  of  the  pupil. 

The  Courts  after  remittmg  to  accountants,  would  not  authorise 
any  transaction  for  a  provision  to  extend  beyond  pupillarity,  but 
pronounced  the  following  interlocutor : 

<  Grant  warrant  to  and  authorise  the  petitioners  to  transact  with 

*  the  Northern  Reversion  Company,  or  any  other  company,  for 

<  the  purchase  of  an  annuity  of  L.200,  for  the  maintenance  laid 

<  education  of  the  said  Harry  Shipley,  Lord  Cardross,  during  the 

<  period  of  his  pupiUarity,  in  consideration  of  their  paying,  for  said 
^  annuity,  a  capital  sum  of  L.4069  :  8  :  10,  or,  on  their  covenant- 

<  ing  to  pay  an  equivalent  reversionary  annuity  of  L.269  :  6  :  10: 

<  Also  grant  warrant  to  and  authorise  the  petitioners  to  raise,  by 

*  way  of  immediate  advance,  the  sum  of  L.500,  for  the  purpose  of 

<  paying  debts  incurred  on  account  of  the  minor,  including  the  ex- 

*  penses  of  this  application  and  the  transaction  hereby  authorised, 

<  with  other  contingent  expenses,  and  that  upon  payment  of  the 

*  equivalent  capital  sum  of  L.1292,  3s.,  or  of  an  equivalent  rerer- 
'  sionary  annuity  of  L.94,  2s. ;  and  to  grant  a  security  for  the  said 

*  capital  sums  and  annuities  over  the  rents  of  the  entsdled  estates 

*  of  Strabrock  and  others,  which  may  become  payable  during  fte 

*  minor's  life  from  and  after  the  period  of  his  succession  to  tbe 
^  said  estates,  and  decern.' 


Act  MbrMO.        Tf.  Bttm,  W.  &  Agmt 


C.E. 


\ 
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FIRST  DIVISION. 

No.  XXVIII.  \6tk  December  1837. 

JAMES  OREIG  and  CHARLES  MORTON 

agaimt 
MRS  CATHARINE  CHRISTIE. 

AuMXKT. — Law  Agent. — Fcundj  that  a  kao^ceaunt  incurred 
m  defending  the  poBseswr  of  an  cdimentary  fund  against  an  ordt' 
may  action  for  debt  not  connected  with  the  alvnentary  jund^  was 
not  to  he  preferred  on  thatftndy  as  an  (dinentary  debt^  before  other 
eoBunon  debts* 

This  wafi  a  competilion  up<Hi  an  alfanentary  fund  belonging  to  the  NvmtiTe. 
deceased  Robert  Jamieaoo^  writer  to  the  signet,  between  Miss 
Christae,  who  held  a  debt  contracted  by  Jamieson  before  he  ac- 
quired the  alimentary  fund ;  and  Greig  and  Morton,  writers  to  the 
sigDet,  the  deceased's  law  agent,  on  an  account  for  L.40,  the  ex- 
pense of  defending  Jamieson's  right  to  the  fund,  and  L.38,  incur- 
red In  defending  him  against  an  ordinary  action  for  debt. 

The  Lord  Ordinary  pronounced  the  following  interlocutor, 
under  a  remit  from  the  Court  recalling  a  former  judgment  finding 
both  these  accounts  to  be  alimentary  debts,  by  which — 

The  Lord  Ordinary  <  having  reconsidered  the  accounts  in  terms  Lord  Ordi- 
^  of  the  remit,  found,  that  one  of  these  accounts,  amounting  to  {^^on  ^'^^ 
'  L.40  :  12  :  2  staling,  consists  of  .the  expenses  incurred  by  the 

*  late  Mr  Jamieson  to  the  said  Greig  and  Morton,  in  defending 

<  the  alimentary  fund,  and  that  the  only  other  account  now  insisted 
^  on  is  that  of  L.38  :  3  :  9,  for  defending  Mr  Jamieson  against  an 
'  action  brought  by  Mrs  Hall :  That  though  these  last  prpceed- 
^  ii^  were  not  directly  connected  with  the  alimentary  fund,  they 
^  do  not  appear,  either  from  their  object  or  amount,  to  exceed  the 
^  ordinary  expenditure  in  litigation  to  which  a  party  in  Mr  Jamie- 
'  son's  circumstances  may  be  unavoidably  exposed :  Therefore  ad- 

*  bered  to  his  interlocutor  of  the  IJth  of  March  1836,  finding  that 

*  these  business  accounts  are  to  be  considered  as  alimentary  debts, 
'  entitled  to  a  preference  on  the  alimentary  fund  over  debts  not 

*  possessing  that  character;  and,  in  the  competition  with  Miss 
'  Christie,  preferred  the  claimants  Greig  and  Morton  to  the  extent 
'  of  these  accordingly,  with  interest  thereon  from  the  23d  day  of 

<  August  1832 :  further,  preferred  the  said  Greig  and  Morton  to 


236 


DECISIONS  OF  THE 


No.  28. 


16  Dec.  1837. 


Greig  and 
Morton  v, 
Christie. 


Note. 


the  extent  of  the  sums  of  L.19  :  11  :  !»  and  L.l  ^  3  :  7|  ster- 
ling, being  the  expenses  of  constituting  the  foresaid  d^t  against 
the  late  Mr  Jamieson,  and  with  interest  thereon  also  from  the 
said  23d  day  of  August  1832;  and  decerned  in  the  said  prefe- 
rence, and  for  payment  against  the  raiser  of  the  multiplepoinding 
accordingly ;  and  found  the  said  claimants,  Messrs  Greig  and 
Morton,  entitled  to  the  expenses  out  of  the  fond  in  medio  from 
the  date  of  the  remit  to  the  Lord  Ordinary  by  the  Court/ 

Note. — ^  The  only  object  of  declaring  an  allowance  alimentary 
is  to  prevent  the  prospective  alienation  or  encumbrance  of  it,  and 
to  secure  the  application  of  the  annual  payments  to  the  annual 
exigencies  of  the  annuitant.  Accordingly,  the  nature  and  extent 
of  the  disabilities  which  it  creates  have  been  construed  consistent- 
ly with  that  oljject.  The  alimentary  character  has  been  extend- 
ed to  all  articles  of  annual  expenditure  required  {or  the  comfort, 
or  suitable  to  the  situation  of  the  party ;  and  in  regard  to  articles 
in  which  ready-money  dealing  is  unusual  and  inconvenient,  and 
in  which  an  absolute  disability  to  contract  debt  would  operate  to 
his  advantage,  that  disability  has  been  departed  from ;  and  by  a 
farther  and  more  questionable  stretch  of  the  same  principle,  even 
the  arrears  of  alimentary  debts  have  been  sustdned,  unless  in 
competition  for  any  particular  term's  aliment,  with  the  creditors 
for  alimentary  furnishings  applicable  to  that  particular  term. 

^  The  extent  to  which  the  application  of  these  principles  is  car- 
ried appears  from  one  of  the  latest  cases,  in  which  the  arrears  of 
a  gamekeeper's  wages,  and  the  advance  of  the  price  of  a  commis- 
sion in  the  army  for  the  annuitant's  son,  were  sustained  as  ali- 
mentary debts. 

^  It  would  be  difficult  to  deny  the  same  privilege  to  the  accounts 
claimed  on  here  by  Messrs  Greig  and  Morton.  The  one  ac- 
count being  contracted  for  the  defence  of  the  alimentary  fund,  is 
now  admitted  by  the  objectors  to  fall  under  the  description  of  an 
alimentary  debt.  The  only  other,  now  insisted  on,  consists  of 
the  expenses  of  defending  an  action  brought  against  the  annui- 
tant by  a  Mrs  Hall,  amounting  to  'L.38  :  3  :  9.  In  regard  to  it 
and  the  two  other  small  accounts  now  given  up,  the  Lord  Ordi- 
nary certainly  did  not  mean  to  hold,  in  pronouncing  his  former 
interlocutor,  that  every  account  for  law  expenses  must  be  con- 
sidered an  alimentary  debt.  There  may  be  so  many  litigations 
so  rashly  entered  into,  and  so  pertinaciously  insisted  on,  as  justly 
to  fall  under  the  description  of  extravagant  expenditure,  and 
against  which  it  may  be  proper  to  protect  the  alimentary  annui- 
tant and  the  fund.  But,  on  the  other  hand,  litigation  to  some 
extent  is  unfortunately  one  of  the  necessaries,  or  rather  one  of 
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'  the  necessary  evils  of  life ;  and  the  ability  to  contract  to  that  16  Dec.  1837. 

*  extent  is  just  as  requisite  for  the  benefit  of  the  annuitant,  and  as     ^"^V^ 

*  unobjectionable  in  principle,  as  the  power  to  deal  on  credit  with  ^^nonv. 

<  the  butcher — at  any  rate  with  the  apothecary.     It  would  seem  a  Christie. 

<  strange  classification  to  bestow  the  character  and  privilege,  of  an     ^^ 
'  alimentary  debt  on  the  arrears  of  a  gamekeeper's  wages,  and  to 

*  refuse  th^  to  the  expenses  of  keeping  the  axmuitant  out  of  jedl 

*  by  defending  an  action. 

*  On  these  grounds,  and  considering,  Ist^  that  the  accounts  do 
^  not  seem  to  exceed  in  amount  the  ordinary  expenditure  of  this 

*  kind  to  which  a  person  in  Mr  Jamieson's  situation  might  find  it 

<  necessary  to  engage ;  and,  .2^y,  that  the  claims  do  not  here  in- 

<  fringe  on  the  claims  of  any  other  alimentary  creditor,  the  Lord 

<  Ordinary  continues  of  the  opinion  expressed  in  his  former  inter- 

*  locator.' 

l^Gss  Christie  reclaimed. 

At  advising. 

Lord  Presidents — The  account  for  L.40  is  undoubtedly  alimen-  Opinion  of 
tary ;  and,  perhaps,  if  the  other  had  been  for  defending  the  life  of  ^"'^ 
the  client  in  a  criminal  court,  it  might  have  partaken  of  that  cha- 
racter also ;  but  that  is  not  the  ease ;  and  as  I  can  see  no  ground 
on  which  the  other  account  can  be  held  to  be  alimentary,  I  think 
the  finding  in  the  interlocutor  ought  to  be  altered  in  reference  to 
that  account  and  the  expenses. 

Lord  Gillies. — I  am  of  the  same  opinion.  Whether  litigation  is 
to  be  looked  upon  as  a  luxury,  or  as  a  necessary  evil  of  life,  I  can 
see  no  reason  for  holding  that  a  common  law  account  is  to  be 
ranked  as  an  alimentary  debt. 

Lard  Mackenzie. — I  concur. 

Lord  Corehottse. — I  entirely  concur  in  the  opinions  which  have 
been  delivered.  I  doubt  if  I  can  enter  into  the  Lord  Ordinary's 
view,  that  the  character  of  the  debt  is  to  depend  on  whether  the 
litigation  was  rash  or  reasonable.  I  cannot  think  that  an  ordinary 
law  account,  even  for  a  fair  and  reasonable  litigation,  is  to  be  pre- 
ferred, on  an  alimentary  fund,  before  other  common  debts. 

The  Court  accordingly  recalled  the  interlocutor,  in  so  fiur  aa  re-  judgment, 
garded  the  account  for  L.38 ;  finding  that  there  was  no  ground 
for  preference  on  it,  and  giving  the  expenses  on  that  point  against 
the  claimant* 

Lonl  Ordinary,  FuUertoiu         Act  Sol-Gen.  {RuOivrflard,)  MaUhnd,  RtaadL      Alt. 
Dftm  of  Fac,  {Hope,}  Buchanan.  Greig  j-  Morton,  W.  S.  and  FerrU  J- 

Jaadmon^  W.  8.  Agentt. 

C.  R. 
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FIRST  DIVISION. 

No.  XXIX.  lea  Decmhr  ISai. 

ALEXANDER  GRANT 
against 

WALKER,  GRANT  and  Compant. 

Process. — Stamp. — The  pursuer  applied  for  an  interdiet  to  the 
Sheriff  of  Elgin  against  the  defenders,  his  tenants,  on  aeeeuatof 
a  certain  use  of  the  premises,  and  founded  on  a  missive  of  lease, 
and  a  reference  and  award,  explaining  its  terms.  The  defendei^ 
also,  founded  on  these  documents,  in  the  record,  after  the  case  was 
advocated ;  but  when  the  record  was  dosed,  they  nuuntained  that 
the  pursuer  could  not  plead  on  these  documents  until  they  were 
stamped.  The  Court  held,  that  as  the  landlord  was  in  petitorio, 
and  founded  on  all  the  documents,  he  must  in  the  fifstioetaaoebe 
at  the  expense  of  having  them  stamped* 

Lord  Ordinaiy,  Cockburn.         Act  Whigkm,     .    Alt  Patney.  J,  M'hm, 

S.  S.  C.  and  Eoy  $  Wood,  W.  S.  Agento.        B.  Clerk. 

C.B., 


SECOND  DIVISIONS 

No.  JiCXX*  leth  December  1837. 

DUCHESS-COUNTESS  OF  SUTHERLAND, 

offainst 

DUOALD  GILCHRIST  and  WILLIAM  MURRAY. 

Salmon  Fishing. — Reparation. — Where  a  party  and  his  tenant^ 
defmdersy  were  ordered  by  the  Court  to  keep  an  accoimt  of  the  num^ 

•  ber  and  weight  qfjish  caught  during  the  dependence  of  a  process^ 

an  appliecdion  by  their  adversary  for  an  order  on  the  defenders  U 

lodge  in  process  a  copy  of  the  account  kept,  in  respect  the  pursuer 

had  *  reason  to  believe  that  no  accurate  account  had  been  kept^ — re- 

fused* 
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Ins  qnestion  betwixt  these  parties,  regarding  a  right  of  salmon-  16  Dec.  1837. 
&biog,  the  Lord  Ordinary  pronounced  the  following  interlocutor:     '^^^*^ 
'  The  Lord  Ordinary  having  heard  parties'  procurators  upon  the  Count^s  of 

*  reoewed  motion  to  have  the  respondent,  Mr  Murray,  the  tenant  ^{^ri*"^n5 

<  of  the  fisbbgs,  ordered  to  keep  an  account  of  the  number  and  Murray. 
'  weight  of  the  salmon  fished  by  him  during  the  dependence  of  the  ^  "T" 
'process,  decerns  and  ordains  Mr  Murray,-  the  tenant  of  the  fish- 

*  iogs,  to  keep  an  account  of  the  number  and  weight  of  the  salmon 

<  fished  by  him  in  time  coming,  daring  the  dependence  of  the  pre- 

*  sent  process :  Quoad  ultra,  q>points  parties'  proeoratora  to  debate 
'  on  the  record  as  it  stands,  on  Thuisday  sez^  in  the  course  of  the 
( motion  lolL' 

The  pursuer,  after  the  close  of  the  last  fishing  season,  lodged  a 
minate  in  process,  stating  that  <  she  had  reason  to  believe  that 
'  no  accurate  account  had  been  kept  by  the  defenders  of  the  fish 
^  esught  during  the  last  season,  and  craved  an  order  on  the  de- 
'  fenders  to  lodge  in  process  a  copy  of  such  account,  that  the  pur* 

<  saer  may  have  an  opportunity  of  testing  its  accuracy,  while  the 
'peq>le  employed  about  the  fishing  are  to  be  found.'  The  re- 
spondents resisted  the  application,  as  founded  on  an  allegation  or 
inference  not  accurate  in  fact,  nor  relevant  in  law  to  warrant  such 
jadicial  interference.  The  Lord  Ordinary  reported  the  nrinute 
and  answers  to  the  Court,  with  the  following  note  by  his  Lord- 
ihip: 

Nate. — <  As  the  order  to  keep  an  account  may  be  current  for      ^^^* 

*  years  to  come,  the  Lord  Ordinary  is  inclined  to  think  that  the 
'  pmaer  is  endtled  to  have  reasonable  satis&ction  that  it  is  actually 
^  kept  m  a  correct  and  regular  manner ;  at  the  same  time,  it  might 

<  be  bard,  for  the  reasons  stated  in  the  answers,  to  compel  the  de- 

*  fenders  to  make  an  unreserved  disclosure  of  the  actual  produce  of 
'  their  fishings,  on  a  mere  general  allegation  that  there  is  reason  to 
'  suspect  that  the  account  has  not  been  kept  regularly.  What  he 
^  was  inclined  to  do  was,  to  appoint  seme  respectable  person  to  in- 
*spect  the  account,  and  to  inquire  as  to  the  way  in  which  it  has 

<  been  kep^  and  to  report  whether  it  appears  to  have  been  made  up 

*  diligently  and  fairly.  Something  of  this  kind,  he  understands, 
^  was  done  io  a  siimlar  case,  of  consent  But  as  the  parties  coald 
^refer-io  no  proper  precedent,  though  the  cases  in  which  such  ac- 

*  counts  have  been  ordered  to  be  kept  are  now  very  numerous,  he 

*  thought  it  better  ta  report  the  point  at  once  to  the  Court  for  their 
^adrtceand  iQStructions«' 

Awdirton^  for  pursuer,  founded  on  the  Tay  case,  where  the  ac- 
coont  of  the  fish  caught  pendente  lite  was  open  to  all  parties. ' 
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16  Dec.  1837.  A.  McNeill  repeated  his  denial  of  the  reason  of  belief  stated  in 
the  minute,  and  averred  that  the  account  was  accurately  kept,  both 
as  respected  the  number  and  weight  of  the  fish. 


Dachess- 
Countess  of 
Sutherland  v, 
Gilchrist  and 
Murray. 


Opinion  of 
Court. 


Judgment. 


Zjord  Justice-Clerk. — In  the  face  of  the  a^rermentB  now  made  by 
the  respondent,  we  cannot  interfere.  There  is  no  specific  all^« 
tion  in  the  minute  that  the  order  of  the  Court  has  not  been  com- 
plied with,  and  we  cannot  presume  that  that  order  has  not  been 
obtempered.     Mere  suspicion  is  not  sufficient. 

The  other  Judges  concurred ;  and  the  Lord  Ordinary  was  in- 
structed to  refuse  the  application. 


Lord  Ordinary,  Jeffrey,        Act.  A.  Andenon.        Ait.  A,  M'NeilL 
W.  S.  and  H.  IngUs  4*  Donald,  W.  S.  Agents.         Jury  Clerk. 


W, 


R. 


NarretiTe. 


SECOND  DIVISION. 
No.  XXXI.  letk  December  1887. 

PETER  HARVEY 

against 

ALLAN  SWAN. 

Public  Officer.— r  A.  S.  6th  March  1783. —  Reparation.— 
( 1 .)  Found  incompetent  for  a  private  party^  without  concourse  of  the 
public  prosecutor,  to  insist  in  a  complaint  against  an  inferior  judgt 
for  malversation  in  office,  though  in  refh'ence  to  a  cause  in  whidi  the 
complainer  was  a  party,  but  concluding  only  for  deprivation  of  office 
and  penalties,  (2.)  Question  raised,  whether  sudi  a  complaint  can 
be  entertained  by  the  Court,  when  the  complainer  intimates  his  inten- 
tion of  also  bringing  an  action  for  damages  on  account  of  the  ads  eowh 
plained  of* 

The  Act  of  Sederunt,  6th  March  1788,  is  to  this  effect:   «  The 
<  Lords  of  Council  and  Session  considering^  that  it  is  contrary  to 

*  law,  and  subversive  of  the  impartial  administration  of  justice,  for 
^  any  judge  to  act  as  procurator  or  agent  in  any  cause  dependiog 

*  before  his  court,  and  as  it  is  a  similar  abuse,  that  any  clerk  of 

*  court,  or  his  depute,  having  trust  and  custody  of  proceases  and 

*  writs  produced  therein,  and  being  employed  in  extracting  of  acti 

*  and  decreets,  should  be  agents  or  procurators  in  these  procesaes ; 


I 
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<BDd  having  observed,  ia  the  course  of  certain  processes  depending  16  D«c.  1837. 

*  in  this  Court,  that  such  illegal  and  improper  practices  have  pre-     "^^v^^ 
'vailed  in  some  of  the  inferior  courts,  and  may  prevail  in  others,  ^^^['^J  ""• 

'  the  Lords  therefore,  to  prevent  such  abuse  in  time  to  come,  do      — 
'  hereby  strictly  prohibit  and  discbarge  all  sheriff-substitutes,  ma-     ^''^^**^* 
'gistrates  of  burghs,  and  other  judges  whatever,  and  the  sheriff- 

<  clerks,  clerks  to  bailie  courts,  and  other  clerks  of  court  within 

*  Scodandy  and  their  deputes,  not  only  from  acting,  either  directly 

<  by  themselves,  or  indirectly  by  mediation  of  any  confident  per- 
'  sons,  procurators  or  agents  before  their  several  courts,  in  any  ac- 

*  tion  or  cause  depending,  or  to  depend  before  them,  but  also  from 
'  giving  partial  counsel  or  advice  in  any  such  action  or  causes, 
^and  that  under  the  pains  of  law  for  malversation  in  office,  ex- 
'cepting  always  herefrom  petitions  or  applications  for  commit- 
tment; and  they  hereby  appoint  this  act  to  be  inserted  in  the 

*  books  of  Sederunt,  and  copies  to  be  transmitted  to  each  Sheriff- 
^  clerk,  with  injunctions  that  he  affix  the  same  in  the  most  patent 
'  place  of  his  office,  and  transmit  a  copy  thereof  to  the  clerk  of  each 

<  bailie  court,  and  other  court  within  bis  jurisdiction,  with  the  like 
'  injunctions  to  affix  the  same  upon  the  most  patent  place  of  their 
'  respective  offices,  that  all  concerned  may  be  certiorate  thereof, 
'  and  that  none  may  pretend  ignorance.' 

Founding  upon  the  terms  of  the  foregoing  Act  of  Sederunt,  and 
the  illegality,  at  common  law,  of  any  person  acting  in  the  double 
capacity  of  procurator,  or  agent  and  judge^  Peter  Harvey  presented 
a  petition  and  complaint  to  the  Court,  in  which  he  alleged  that  a 
grievous  violation  of  the  said  law  and  Act  of  Sederunt  had  been  com-* 
Bitted  by  Allan  Swan,  writer  in  Greenock,  who  holds  a  commis- 
sion as  Sheriff-substitute  of  the  lower  ward  of  Renfrewshire,  in  so 
&r  as  Swan  bad  lately  acted  as  procurator  in  a  process  against  the 
eomphiner,  Harvey,  and  likewise  officiated  in  the  said  process  as 
jodge  qua  Sheriff-substitute. 

The  alleged  malversation  of  office  consisted  in  the  respondent 
acting  as  judge  qua  Sheriff  in  proceedings  upon  a  meditatio  fugse 
warrant  directed  against  the  complainer  under  the  respondent's 
agency. 

The  ccnnplainer  stated  in  his  petition  and  complaint,  that  be  would 

*  of  course  take  steps  against  Swan  and  the  other  party  implicated, 
^  in  order  to  obtain  personal  reparation  for  the  injury  and  damage  he 
'  has  sustained ;'  but  in  the  meantime  presented  this  complaint,  ^  so 

*  that  a  public  example  may  be  made  on  account  of  the  flagrant  vio- 
*lation  of  judicial  duty;'  and  that  complaints  at  the  instance  of  a 
private  party  bad  been  entertained  in  Sellar,  11th   Feb.   1809; 

VOL.  ziii.  (2 
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Hanrey  r. 
Swan. 

Narrative. 


16  Dec.  1837.  Campbell,  10th  July  1834;  Erston,  lOUi  Dec.  1835;  Maefiurlaoe, 
6th  March  1827  ;  and  concourse  of  the  public  prosecutor  was  not 
necessary ;  and  prayed  either  for  a  warrant  for  examining  Swan 
before  this  Court,  or  an  order  for  answers,  and  for  a  finding  that 
Swan  had  been  <  guilty  of  malyersation  in  office,  or  has  otherwise 
<  acted  illegally,  in  so  far  as  he  acted  both  as  an  agent  and  also  offi« 

*  ciated  as  a  judge,  and  on  that  account  to  deprive  him  of  or  snspeod 

*  him  from  said  office,  or  award  against  him  such  other  penalty,' 
&c. 

The  respondent,  without  pleading  to  the  alleged  acts  complained 
of,  which  he  denied,  founded  on  Mackintosh  v.  Mackenzie,  House 
of  Lords,  1819,  1  Bliffh^  App.  172,  and  Macaulay  v*  Mackenzie, 
23d  Nov*  1880,  as  settling  that  no  complaint  by  a  private  party  for 
deprivation  or  punishment  was  competent  without  concourse  of  the 
public  prosecutor* 


At  the  advising  of  the  petition  and  answers. 

The  Cotir^,  ex  proprio  motu,  excepted  to  the  competency  of 
the  complaint,  that  the  petitioner  intimated  his  intention  to  xaise  an 
action  for  daipageg,  and  was  thos  in  effect  seeking  a  oonsnltation 
with  the  Court 


Defender*! 
Pleas. 


Pursuer*s 
Pleas, 


M^Neillf  for  complainer, — The  objection  of  no  oonconrse  was 
repelled  in  the  above  case  of  Macfarlane.  The  ground  of  decision 
in  Mackintosh  v.  Mackenzie  was,  that  the  party  complaining  bad 
no  interest  in  the  matter*  Macaulay  v.  Mackenzie  was  not  founded 
on  the  Act  of  Sederunt 

2.  A  party  thus  complaining  is  not  bound  to  renounce  his  sepa^^ 
rate  claim  for  damages.  He  might  conclude  for  punishment  and 
for  damages  in  the  same  petition,  or  by  separate  actions.  Adopting 
the  one  remedial  proceeding  does  not  exclude  him  firom  the  other, 
for  he  is  not  limited  to  one  of  two  courses.  Besides,  the  objectioo, 
even  if  tenable,  is  not  hujus  loci,  the  party  being  entitled  to  ask 
judgment  on  this  complaint,  leaving  it  to  the  respondent  to  urge 
this  objection  in  the  action  of  damages* 

Dean  of  Faeultyf  (Hope,) — The  Act  of  Sederunt  cannot  give  a 
private  party  a  right  to  prosecute  ad  vindictam  publicam.  Acts  of 
Sederunt  being  subject  to  the  general  law.  As  it  is  inconsisteot 
with  the  rules  of  criminal  law  for  a  private  party  to  complain  against 
a  judge  without  concourse  of  the  public  prosecutor,  so  it  is  of  no 
consequence  whether  Macaulay  t?.  Mackenzie  was  laid  on  the  Act 
of  Sederunt  or  not,  as  it  requires  the  concourse  to  make  an  in- 
stance.   If  there  has  been  a  common  law  malversationi  the  party 
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ftiay  bring  his  actioQ  of  damag^es.    Tbe  case  of  Macaiilay  is  sub-  )6  Dec.  isdt. 
leqacBl  to  that  of  Maefarlane*  Vi^v^^ 

Harvey  v. 
Swan. 

Lord  JukHee^Gerk*^  It  is  not  necessary  to  dispose  of  the  objection  - — 
hnsed  by  the  declared  intemion  of  this  party  to  seeic  reparation  by  ^^|^"  ^^ 
fes  action  of  damages ;  for  although^  in  the  case  of  Macfarlane,  in 
1827,  we  repelled  the  objection  t>f  no  coiiconrse,  yet  in  Macaulay's 
cat^  whidt  was  a  case  of  malversation  in  office  founded  on  common 
lav,  and  not  upon  the  Act  of  Sederunt,  and  iii  which  there  was  the 
same  prayer  for  ponisbment  and  penalties  as  in  the  first  instance, 
We  found  the  compWnt  incompetent,  after  tidcing  the  opinions  of 
tbe  other  Judges  upon  cases.  And  so  it  was  found  likewise  in  the 
fcaie  of  Murray,  the  town-^cleriit  of  Queensferry,  in  IB30. 

Lord  Gfeft/ee.— We  must  folloir  Macaulay  v,  Mackenzie.  The 
prayer  in  this  complaint  is  worse  than  in  that  case,  as  it  has  not  the 
Words,  ^  or  do  as  you  see  fit,'  as  there  occurred* 

Lord  Meadowbank  absent. 

Lord  Medwyru^^ln  regard  to  tbe  objectidn  of  want  of  concourse 
I  shooM  certainly,  but  for  the  more  recent  case  of  Macaulay,.  have 
'doubted  how  far  we  ought  to  sustain  an  objection  which  was  repel- 
led in  the  case  of  Macforlane,  and  which  was  affirmed  in  the  House 
of  Lords.    But  I  have  no  wish  to  go  back  upon  the  cases. 

The  Lords  unanimously  dismissed  the  complaint  as  incompetent,  Judgmeou 
with  expenses. 


jn.  W.  &  and  Camfbdli  Macdowdl,  S,  S.  C.  Agtnto.         T.  Clerk. 

R. 


SECOND  DIVISION. 
No.  XXXn.  16M  December  1837. 

HENRY  DUNLOP 

against 

JOHN  FLEMING. 

BoRGH  Royal. — Stat.  3  and  4  Will.  IV.  c.  76. —  (Election 
OF  PRoyo8T.)-^SuMMARY  APPLICATION. — Foundy  {}.)  Ufon  a 
coMtrucium  of  Me  obove  siatute^  that  a  provost^  being  one  qf  the 
third  of  {he  toum-councU  retiring  from  office^  is  not  entitled f  either 
by  virtue  of  the  office  which  he  has  held^  or  as  a  councillor  newly 
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16  Dec.  1837.  Campbell,  10th  July  1884;  Er 
6th  March  1827 ;  and  concr 
necessary;  and  prayed  el 
before  this  Court,  or  an  I 
Swan  had  been  *  guilty  -J 
<  acted  illegaUy,  in  ssf 
*  ciated  as  a  judge,  / 


HarT€y  v. 
Swan. 

Narrative. 


/ 

I 


\ 


% 


*  him  from  said 
&c. 


'  > 


\\ 


t 


%  vote  at  the  ekclion  fi^ 
'ninths  council    (9 
'  ^o  preside^  and 
^^^Jbr  suspetf 
on  the  far  J 

inothe 


^*    ^ 


.^^ 


u 


The  reapon/   \  \ ' 
of,  which  he'       ^         iiliam  IV.  c,  76,  regulates  u  '^^      j>^" 

of  Lords,  .iicils  of  royal  burghs,  and  vests  the  riga«. 

23d  Nov  .^  in  a  certain  class  of  the  inhabitants  possessiu^ 

depriv       .  qualification,  while  the  right  of  electing  the  provost  and 
pubr        ^^5  is  vested  in  the  councillors  who  shall  have  been  so  elect* 
^\\\e  ^^^  election  under  this  statute  was  fixed  for  the  first  Tues- 
'^' o/ November  1833. 

h^  section  1 5.  it  is  enacted,  *  That  upon  the  first  Tuesday  of 

i  November  1834,  and  in  every  succeeding  year,  the  electors  in 

i  sacli  burghs  shall  in  like  manner,  viz*  the  burghs  contained  in  thQ 

i  said  schedule  C,  in  their  several  wards  or  districts,  and  the  other 

«  burgbS|  at  their  general  meetings,  assemble  and  elect,  in  manner 

<  herein-before  prescribed  in  relation  to  the  first  election  under  this 

<  act,  one-third  part,  or  nearly  as  may  be  one-third  part,  of  Uie 

<  council  of  such  burghs,  in  the  place  of  the  third  thereof  who  shall, 

*  as  herein-after  directed,  go  annually  out  of  office.' 

By  section  16.  it  is  enacted,  <  That  upon  the  said  first  Tuesday 

<  of  November,  in  the  year  1834,  and  in  every  succeeding  year, 

<  one-third,  or  a  number  as  near  as  may  be  to  one-third  of  the  whole 

*  council  of  each  such  burgh,  sbail  go  out  of  office ;  and  in  the  said 

*  year  1834,  the  third  who  sball  go  out  shall  consist  of  the  conndl- 
*■  lors  who  had  the  smallest  number  of  votes  at  the  election  of  coun- 

<  cillors  in  this  present  year ;  and  in  the  succeeding  year,  1835, 

*  the  third  of  tbe  councillors  first  elected  under  this  act,  who  shall 

<  go  out,  shall  consist  of  the  councillors  who,  at  such  first  election 

<  under  this  act,  had  (be  next  smallest  number  of  votes,  (tbe  ma- 

<  jority  of  the  council  always  determining,  where  the  votes  for  any 

<  such  persons  shall  have  been  equal,  who  sball  be  the  persons  to 

<  retire,)  and  thereafter  the  third  of  tbe  councillors  so  annually  go- 
«  ing  out  of  office  shall  always  consist  of  tbe  councillors  who  have 
*•  been  longest  in  office,  provided  always,  that  any  councillors  so 

<  going  out  of  office  sball  be  capable  of  being  immediately  re^elect- 

<  ed.' 

Section  17,  enacts,  <  That  the  councillors  of  all  such  borghs,  not 
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« eootaiued  in  8chedule  ^  H  Mr  Mills  stated  that  he  would,  16  Dec.  1837. 

^  ed,  and  accepUng,  sha^  "d  i>rotested  that  he  had  a  right  ^'^^ 

^  of  the  whole  nur  V.^HP^"  k»  ^S^^  ^«  occupy  the  F,e^4 ' 

Me  in  the  tow^  ^       |  l^^V  '««»1  "»»»*  ^<^  do  so,  and  ^  — ^^ 

ch  burgh,  <?     vi  t^^  **^*"*^  Mr  Mills  taking 

[p  ,jjQ  jjp  ^*  Jp  j  V^^^^^ocil  declined  to  pro- 

\,^,  jr  ^  vf  I  \o  declined  to  vote.    Mr 

. .  i        vl*dking  the  chair,  and 

>;.  .of  bailies.  *Av     '  ^voriginally  occupied 

.   *        .rer,  and  other  usual  au,        ^/  //       ^  f^^  I^*»"l^P  ^'^^"•d 

mg  in  the  council  by  the  set  or  u.       ^  V  n^^^*®"-    ^^ 

« sbail  also  elect  the  managers  of  any  chau  ^^  ^'^  Pro- 

*  stitution  existing  in  or  connected  with  such  b\..  ^* 

By  section  24*  it  is  enacted,  *  That  when  any  magi^       ^^  ^    ^  ^^'^ 

*  bearer  (other  than  tlie  prorost  or  chief  magistrate  and  tj  t>  ^r 
« shall  be  in  the  third  of  the  council  going  out  of  office  ^        *»ui« 

*  of  such  magistrate  or  office-bearer  shall  be  supplied  by^w^      ^* 
*by  the  council  as  soon  as  the  full  number  thereof  shall  harewL    " 

*  completed  by  the  annual  election  of  the  third  then  hereby  dwe^      ' 

*  to  take  place ;  the  said  election  to  be  made  by  plurality  of  voicp. 
'and  the  chief  or  senior  attending  magistrate  to  have  a  double  nr 

*  casting  rote  in  case  of  equality :  Provided  always,  that  the  provost 

*  OT  chief  magistrate  and  the  treasurer  shall  always  remain  in  office 

*  for  the  period  of  three  years,  and  that  they,  as  well  as  all  the  other 

*  magistrates  and  office-bearers,  shall  at  all  times  be  capable  of  be- 

*  ing  re-elected/ 

By  section  25.  it  is  provided,  *  That  if  any  vacancy  shall  in  the 

*  course  of  the  year  occur  in  the  council  or  magistracy  or  office* 
^  bearers  of  any  such  burgh  by  death,  disability,  or  resignation,  the 

*  same  shall  be  filled  up,  ad  interim,  by  the  remaining  members  of 
^  the  council,  by  election,  as  herein-before  provided,  at  a  meeting 
^  to  be  called  on  five  days'  notice  by  the  town-clerk,  by  intimation 

*  in  writing  to  each  of  such  remaining  members  of  council.*  But 
this  interim  election  is  only  to  last  till  the  end  of  the  current  year 
in  which  it  is  made* 

Section  81.  enacts,  « That  the  magistrates  and  council  and  office- 

*  bearers  to  be  elected  under  the  provisions  of  this  act  shall    in  all 

*  respects^  stand  in  relation  to  the  administration  of  the  affairs  and 

*  property  of  such  burghs,  or  of  property  under  the  care  and  ma- 

*  nagement  of  such  burghs,  in  the  same  situation  in  which  the  ma- 

*  gistrates  and  council  and  office-bearers  of  such  burghs  did  stand 

*  previous  to  the  passing  of  this  act ;  and  the  magistrates  and  coun- 

*  cil  and  office-bearers  to  be  elected  under  the  provisions  of  this 
.^  act  shall  have  such  and  the  like  jurisdiction,  and  the  same  rights 
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Dun] op  9. 
Fleming, 

'Narjrativ.!. 


16  Dec  1837.  being  thus  an  equality  of  votes,  Mr  Mills  declared  that  be  gave  bis 
casting  vote  for  Bailie  Fleming ;  and  Bailie  Paul  declared  that  be 
gave  bis  casting  vote  for  Bailie  Dunlop* 

Thereupon  Mr  Mills  declared  that  Bailie  Fleming  was  duly 
elected  Lord  Provost ;  and  Bailie  Paul  declared  that  Bailie  Don- 
lop  was  duly  elected  Lord  Provost.  Whereupon  Mr  Gray  pro« 
tested,  that  Bailie  Dunlop  had  not  been  duly  elected  Lord  Provost, 
and  against  bis  induction  into  office,  or  taking  the  oaths ;  and  pro* 
tested  that  Bailie  Fleming  bad  been  duly  elected  Lord  Provost, 
and  ought  now  to  be  inducted,  and  the  oaths  administered  to  him. 
The  Dean  of  Guild  protested  that  Bailie  Fleming  bad  not  been 
duly  elected  Lord  Provost,  and  against  his  induction  into  office,  or 
taking  the  oaths ;  and  protested  that  Bailie  Dunlop  had  beeli  duly 
elected,  and  ought  now  to  be  inducted,  and  the  oaths  administered 
to  him.  Thereupon  Mr  Mills  administered  to  Bailie  Fleming  the 
oaths  of  allegiance  and  abjuration,  and  Bailie  Fleming  subscribed 
the  same,  with  the  assurance*  Mr  Mills  also  administered  to  Bailie 
Fleming  the  oath  de  fideli  administratione  officii. 

Bailie  Paul  administered  to  Bailie  Dunlop  the  oaths  of  alle* 
giance  and  abjuration,  and  Bailie  Dunlop  subscribed  the  same, 
with  the  assurance.  Bailie  Paul  also  administered  to  Bailie  Dun* 
lop  the  oath  de  fideli  administratione  officii. 

This  minute  of  election  was  signed  by  William  Mills  and  Henry 
Paul. 

Thereafter  the  council  proceeded  to  the  election  of  magistrates, 
in  room  of  Bailies  Fleming,  Dunlop  and  Bain,  who  resigned,  and 
of  Bailie  Small,  who  was  in  the  third  of  the  council  who  retired 
from  seniority  on  the  first  Tuesday  of  November ;  and  the  bailies 
so  elected  took  and  swore  the  oaths  of  allegiance  and  abjuration, 
and  subscribed  the  same,  with  the  assurance ;  also  the  oath  de  fideli 
administratione  officii. 

The  council  then  elected  the  bailie  of  the  river  and  frith  of 
Clyde,  and  depute-bailie,  who  took  and  swore  the  oaths  of  alle- 
giance and  abjuration,  and  subscribed  the  same,  with  the  assurance; 
also  the  oath  de  fideli.  The  minute  of  election  was  signed  by 
Henry  Dunlop  and  John  Fleming. 

In  addition  to  what  is  thus  contained  in  the  minute  of  meeting 
of  election,  Fleming,  in  the  course  of  these  proceedings,  stated,  that 
immediately  after  he  was  elected  and  had  taken  the  oaths,  Mr  Mills 
bung  round  his  neck  the  gold  chain  and  badge,  and  presented  him 
with  the  seal  of  office,  which  it  has  been  usual  for  the  provost  of 
Glasgow  to  wear,  and  averred  that  he  had  acted  as  provost  thereafter 
in  the  discharge  of  the  duties  of  the  office.     A  meeting  of  council 
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took  place  on  the  16th,  at  which  both  Mr  Danlopand  Mr  Fleming  16  Dec.  1837; 
daimed  the  oiBce  of  Lord  Provost.  \^y^^ 

'  On  17th  November,  Mr  Henry  Dnnlop  presented  this  bill  of  ^jJog^' 
suspension  and  interdict,  craving  the  protection  of  the  Court     — ; 

*  against  the  attempt  of  John  Fleming,  merchant  in  Glasgow,  and     "^  ^^ 
<  cooncillor  of  that  burgh,  to  usurp  tiie  office  and  privileges  of  Lord 

*  Provost  of  the  city  of  Glasgow,  and  to  molest  the  complainer  in 

*  the  exercise  thereof;'  and  concluding,  that  ^  tiie  said  attempted  or 

*  threatened  molestation  of  the  complainer  in  his  office  of  Lord 

*  Provost  aforesaid,  on  the  part  of  the  said  John  Fleming,  and  the 

*  said  attempted  or  threatened  usurpation  of  the  said  office  of  Lord 

*  Provost  by  the  said  John  Fleming,  ought  and  should  be  simplici- 

*  ter  suspended ;  and  the  said  John  Fleming  ought  and  should  be 
'  prohibited,  interdicted  and  discharged  from  molesting  the  com- 

*  plainer  in  the  dignity  and  functions  of  the  said  office,  and  from 

*  usurping  or  claiming,  and  pretending  to  the  same  on  his  own  be« 

*  half.'    None  of  the  other  councillors  were  made  parties  in  this 
summary  application. 

The  Lord  Ordinary  granted  a  sist,  and  appointed  answers,  with 
a  view  to  reporting  the  case  to  the  Court,  reserving  consideration 
of  the  interdict  till  the  bill  and  answers  were  advised.  The  sist 
was  intimated  on  the  17th  November. 

In  the  bill  of  suspension,  the  suspender  pleaded^-^The  only  cha«  Suspender** 
racter  in  which  any  one  could  claim  to  attend  the  meeting  on  10th 
November  must  have  been  either  as  being  one  of  the  two-thirds  of 
the  council  who  had  remained  in,  or  as  being  one  of  the  ten  coun* 
cillors  newly  chosen,  or  as  holding  the  office  of  dean  of  guild  or 
convener.  If,  then,  Mr  Mills  had  not  been  elected  as  a  new 
councillor,  as  a  reared  provost  or  councillor  he  was  not  entitled  to 
appear  at  that  meeting,  or  take  any  part  in  its  proceedings.  There 
were  thirty-two  councillors  already  there,  and  he  could  not  be  en- 
titled to  make  a  thirty*third.  The  council  being  a  complete  body 
in  itself,  nothing  but  the  most  express  enactments  could  subject  its 
proceedings  to  the  control  of  an  individual  who  had  retired  from 
the  council,  demitted  the  office  of  provost,  and  was  no  longer  a  con- 
stituent member  of  it,  and  who  could  not  take  a  part  in  its  delibe- 
rations. This  being  the  case  as  to  the  parties  entitled  to  be  pre- 
sent at  the  meeting,  no  one  codd  preside  who  was  not  a  constituent 
member  of  the  council  as  it  then  existed.  He  could  not  give  a  de- 
liberative vote  ;  and  the  terms  of  section  24,  as  to  the  chief  or  senior 
attending  magistrate  having  a  double  or  casting  voice  in  case  of 
equality,  are  exclusive  of  the  idea  that  any  one  could  have  this 
double  or  casting  voice  who  had  not  a  single  or  deliberative  one,  or 
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t«  Dec.  1837.  who  waM  Qot  a  member  of  the  counciL  It  being  thus  plain,  fbal 
the  meeting  could  only  be  attended  by  those  who  were  iti  compo-i 
nent  membera,  the  obvious  meaniag  of  setitioo  24.  is,  that  the  cast- 
ing voice  shall  be  in  the  person  who  attends. there  in  the  charaetei 
of  chief  or  senior  magistrate,  Bnt  Mr  Mills  was  not  there  in  any 
such  character*  As,  without  re*eleotion  as  a  eomiciUbr,  be  coiiU 
not  have  taken  part  in  these  proceedings  at  all,  in  respect  of  imy 
former  d^nity  which  belonged  to  him,  he  could  not,  from  his  le^ 
election,  claim  any  privilege,  except  such  as  beloog  to  a  aiasple 
councillor.  His  title  to  be  there  at  all  rested  exclusively  on  his  rd^ 
election  ;  and  there  was  no  pretence  for  recognising  him  at  dMt 
meeting  in  any  other  character  than  that  which  was  the  wartant  iol 
sitting  there.  He  had  ceased  to  be,a  coundllor.  His  magistney 
had  been  aoaexed  to  his  old  character  of  coaae^ee,  and  when  the 
one  expired,  the  other  could  not  survive  it.  If,  indeed,  Mr  MilV 
re«election  as  a  councillor  resuscitated  his  dignity  of  Lord  Plrorost^ 
then  thete  was  no  vacancy  in  the  chief  magistracy;  and  Mr  .Milk 
must  have  remained  provost  for  three  years  longer,  nay,  fcr  hk 
whole  life,  so  long  as  he  could  fiad  a  ward  in  Glasgow  wJliiiig  to 
elect  him  a  councillor.  If  his  r%ht  to  that  dignity  couU  fbiiow 
him,  after  he  left  the  council,  under  his.  old  election,  and  ooidd 
come  with  him  again  when  .he  re-entered  the  coanal  as  a>  new 
councillor,  there  was  no  way  in  which  any  vacancy  in  that  office 
could  at  all  be  created.  Such  vacancies  are  made  by  the  aet  to 
arise  simply  from  the  officers  going  out  of  the  council  i  and  if  so,  the 
dignity  mtust  be  held  to  be  demitted  in  the  very  hoof  when  that 
event  takes  place  which  makes  the  vacancy.  A  magistnrte agoing 
out  of  the  coundl  brings  his  office  entirely  to  an  end ;  and  nothing 
can  revive  it  in  his  person,  except  his  re-election,  not  by  a  ward 
merely  as  a  eonnctUor,  but  by  the  collective  council  confevrii^  the 
magistracy  upon  him  anew. 


Pleas. 


Mr  Fleming  gave  in  answers,  and  the  following  is  an  abstract  of 
his  argument,  both  upon  the  incompetency  and  on  the  merits:  The 
Respondent*!  tenpoudeBt  pkoded — I.-  The  present  application  by  suspension  and 
interdict  is  incompetent.  The  argument  maintained  on  this  head 
was  similar  to  that  urged  in  Monteith  v.  M^Gavin,  2&th  Nov.  1837, 
with  the  two  following  additional  pleas:  (1.)  It  is  only  in  the  caaa 
where  there  has  not  been  induction  into  the  office,  diat  suspendan 
and  interdict,  even  where  otherwise  competent,  constitutes  an  avails 
able  mode  of  procedure ;  Provost  of  Glasgow  t;.  Abbey  and  others, 
8d  Deo.  1825 ;  Watson  and  others  o.  Commissioners  of  Polios  of 
Glasgow,  10th  March  1<632.  But  the  respondent  was  indocted 
and  solemnly  invested  with  the  insignia  of  office,  and  perforoied 


»^32*  COURT  OF  SESSION.  2fil 

wmfitfike  iDOtt  important  duties  ioeambent  upoo  him  as  provost,  10  Dm*  1837« 
kefore  the  biU  of  aospension  and  kiterdiot  was  intimated  to  him ;    ^'^v^'^ 
(3»)  Even  though  the  bill  of  suspension'  and  interdict  had  otherwise  piemi^' 

been  eompetent,  it  would  hare  been  rendered  incompetent  by  its    

kariag  been  served  npon^  or  iiitimated  to  the  respondent  alone,  and  p^l^j^''^^* 

BStto  any  one  of  the  other  magistrates  or  councillors.    The  fact 

cannot  be  questioned,  and  the  result  in  law  is  established  by  a  se- 

?iesofdeeisiotts;  Gillies  v.  Waugh,  18th  Feb.  1755,  Mor.  1875^ 

Grsy  o.  Spenoe  and  others^  24th  Feb.  1804,  Mor.  Diet  Rogal 

Baykf  App.  15;  Campbell  o.  Henderson,  24th  June  1814,  jP.  C 

pb661 ;  Orr  v«  Vallance,  2d  Dec.  1881.    Even  although  intimation 

lad  been  made  to  all  the  councillors,  there  would  have  been  incom* 

peteaey;  but  multo  mag^  does  the  objection  apply  when  even 

the  pretext  of  competeney  is  sdbverted  by  non>cninpHance  with  the 

fandanff n tal  rule,  that  all  the  eounoillors  must  be  made  parties* 

S.  The  respondent  was  validly  elected  provost  of  Glasgow,  and 
is  legally  in  possession  of  that  oflSee.  The  fundamental  principle 
sf  perpetnal  succession,  on  which  the  v^  ezistenee  of  a  corporation 
depemls,  must  likewise  govern  the  election  of  the  office-bearers  in 
town*couttsila.  There  must  be  a  perpetuity  not  only  of  the  conn^ 
eiUws,  but  of  the  magistrates^  treasurer  and  other  funodonaries 
sleeted  by  the  councillors,  whose  continued  existence  is  necessary 
for  preserving  tiw  pnbHe  peace,  and  for  the  administratioo  of  the 
affiurs  of  the  corporation  or  community.  '  Under  the  old  system  of 
aionieipal  oonstitations,  there  was  perpetual  succession  in  the  most 
plain  and  litaral  sense.  The  provost  and  other  magistrates  eonti* 
aaed  to  exercise  the  functions  of  their  respective  offices  until  the 
electiott  of  their  successors;  and,  in  particular,  the  provost  presided 
at  the  meeting  at  wUch  his  successor  was  nominated.  This  rule 
has  not  been  abri^ted  under  the  new  municipal  sjrstem.  In  order 
to  preserve  entire  the  control  of  the  constituency,  and  at  the  same 
time  to  retain  some  experienced  councillors,  there  was  introduced 
s  provision,  that  in  each  year  one^third  of  the  council  should  go  out 
ef  office  acoording  to  a  certain  rotation ;  but,  at  the  same  time,  the 
set  embodies  provisioos,  not  only  for  the  continuous  powers  of  the 
two  principal  office-bearers,  but  for  an  important  extension  of  the 
time  of  their  continuance  in  office.  The  1 7th  section  provides  for 
the  ori^nai  election  of  the  <  provost  or  chief  magistrate,'  the  bailies 
and  other  office-bearers,  and  embodies  an  explicit  reference  to  the 
set  or  usage  of  tfie  burgb.     By  seedon  24.  it  is  provided,  <  that  the 

*  provost  and  chief  magistrate,  and  the  treasurer,  shall  always  re^ 

*  main  in  office  for  the  period  of  three  years,  and  that  they,  as  well 
'  as  Uie  other  magistrates  and  office-bearers,  shall  at  all  times  be 
'  capable  of  being  re*elected.'     I'here  are  contained  in  this  provi^ 
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16  Dec  1837.  sion  two  important  enactments^  having  reference  to  the  descriptionr 
^""■^V^^    of  the  functionary  whose  official  existence  18  thns  prolonged^  and  to 

Fiemur  ^*       ^^®  period  of  that  prolongation :  Fmt^  The  provost  or  chief  magis- 
- —  trate,  and  the  treasurer,  shall  always  remain  in  office  for  the  period 

j^^**"*^*"*  *  ®f  three  years ;  secondly^  The  terms  in  which  is  embodied  the  pro- 
vision relative  to  the  tiive  of  their  continuance  are  peculiarly  eon 
phatic, — they  ^  shall  always  remain  in  office  for  the  period  of  three 
*  years.'     Here  the  full  and  complete  period  of  three  years  is  de« 
signated.     There  is  to  be  a  perpetual  continuance  from  the  day  of 
their  election,  until,  by  the  lapse  of  the  completed  three  years,  the 
full  period  shall  arrive  when,  by  the  re-election  of  themaelves,  or 
the  election  of  their  successors,  their  powers  shall  be  (sransmitted 
without  even  a  momentary  discontinuance*    The  terms  necessarily 
signify  continuance  de  memento  in  momentum  during  the  whole 
period,  so  that  for  no  time,  however  minute,  shall  the  community 
be  devoid  of  a  provost  or  chief  magistrate  or  treasurer.     Although, 
therefore,  those  office^^bearera  should  be  among  the  third  of  the 
council  who  retire  at  the  end  of  three  years,  there  would  be  no  dis* 
continuance  of  their  powers.     Hence,  it  appears  that  Mr  Mills  was 
invested  with  the  powers  of  provost  on  the  8th,  9th  and  10th  of 
November,  down  to  the  time  when,  by  the  election  of  his  succes- 
sor, the  complete  official  term  of  three  years  had  elapsed ;  but  if 
Mr  Mills  preserved  these  powers  entire  till  that  time,  he  necessarily 
possessed  the  right  of  presiding  at  the  election  of  his  successor,  and 
of  giving  a  casting  vote  in  case  of  equality.     As  to  the  argument 
of  the  suspender  on  section  24,  as  proving  the  discontinuance  of 
the  powers  of  the  provost,  and  the  transference  of  them  to  the  se- 
nior bailie,  it  is  clear,  (1.)  According  to  the  plain  reading  of  this 
section,  the  only  provision  which  it  makes  relative  to  the  provost 
is,  that  he  shall  always  remain  in  office  for  the  period  of  three  yean, 
and  shall  be  capable  of  being  re-elected ;  or  in  other  words,  that  un- 
less re-elected,  his  official  powers  expire  by  the  lapse  of  three  years. 
The  clause  regulating  the  election  of  magistrates  or  office-bearers 
'expressly  excepts  the  Lord  Provost.     There  being  thus  no  express 
provision  relative  to  the  election  of  the  provost,  the  section  of  reser- 
vation comes  into  operation,  whereby  the  ancient  usage  mast  regu- 
late the  mode  of  election ;  and,  according  to  the  usage,  the  provost 
uniformly  presided  at  the  meeting  for  electing  his  successor.     (2.) 
Even  although,  by  a  forced  construction,  the  section  could  be  deemed 
to  be  applicable  to  the  election  of  a  provost  or  chief  magistrate,  it 
can  be  read  in  a  manner  quite  compatible  with  the  respondent's 
argument*     The  chief  or  senior  attending  magistrate  is  to  have  a 
•double  or  casting  voice  in  case  of  equality*     The  chief  magistrate 
may  here  be  read  as  including  the  provost,  who^  in  all  burghs^  is 
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the  ehief  magistrate;  and  in  those  burghs  where  there  is  no  officer  16  Dec  1837.' 
bearing  the  title  of  provost,  the  chief  magistrate  possesses  the  same    ^"^V^^ 
powers,  and  exercises  the  same  functions ;  but  if  the  election  be  pi^^j^g]'' 

that  of  any  other  magistrate  tlian  a  provost,  the  chief  magistrate  is    

to  have  a  double  voice  in  case  of  equality,  or,  in  other  words,  it  is  yi^^^^ 
assumed  that  he  is  both  councillor  and  provost,  and  therefore  that 
he  has  a  double  vote,  viz,  both  a  deliberative  and  a  casting  vote-; 
hot  if  the  election  be  that  of  a  provost,  then  the  provost  is  to  have 
ooly  a  casting  voipe ;  for  then  he  votes  not  as  councillor  but  as  pro- 
vost If,  as  in  the  case  of  Mr  Mills,  he  be  elected  a  councillor^ 
then  he  will  have  his  deliberative  voice  as  a  councillor,  and  hia 
easting  voice  as  provost  If  he  be  not  a  councillor,  he  will  then 
have  only  a  casting  voice. 

The  Court,  before  advising  the  bill  and  answers,  and  with  a 
view  to  hearing  counsel  in  their  presence,  allowed  both  parties  to 
print  mutual  appendices,  portions  of  which  were,  however,  ordered 
afterwards  to  be  withdrawn  from  process,  the  Court  refusing  to 
look  at  any  documents  not  duly  authenticated,  as  extracts  of  minutes 
or  otherwise,  by  parties  entided  to  issue  such  extracts. 

Neav^Sf  for  the  suspender,  Dunlop,  pleaded — The  whole  ques-  Suspender's 
tion  is  raised  on  the  face  of  the  minutes  of  the  meeting  of  10th  ^^^^ 
November ;  for  there  was  only  one  other  meeting  on  the  16th,  thQ 
bill  having  been  sisted  and  intimated  on  the  17th.  On  the  ques- 
tion of  competency  the  following  points  have  been  raised :  1.  Whe- 
ther the  Court  has  jurisdiction  in  municipal  cases  ?  2,  Whether 
suspension  be  the  competent  form  ?  Both  these  are  settled  in  the 
affirmative,  by  the  recent  case  of  M^  Gavin  t^.  Monteith,  29th  Nov, 
1837,  F.  C.  3.  Suspension  being  generally  competent,  whether 
there  is  any  thing  peculia^r  to  the  present  case  to  exclude  the  remedy* 
It  has  been  said  Fleming  is  in  possession  of  the  office ;  and  Watson 
9.  Police  Commissioners  has  been  founded  on,  as  showing  there  can 
be  no  interference  by  suspension  after  a  commission  is  sworn  in* 
But  possession  will  not  protect  him  from  the  title  of  a  party  having  r 
an  equal  right  to  the  office.  If  the  oaths  were  not  duly  adminis- 
tered Fleming  had  no  possession  ;  and,  on  the  merits,  it  has  been 
seen  that  Mills  had  not  the  character  of  magistrate^  and  that  a 
aimple  councilor  cannot  preside. 

It  is  said  there  was  a  solemn  investiture,  by  chain  and  badge  of 
office ;  but  there  is  nothing  in  the  minutes  to  this  effect.  There 
was  no  mora  in  raising  the  present  question.  It  has  been  said  that 
all  parties  are  not  called;  but  that  is  not  necessary,  in  a  sus^ 
pension^  by  a  party  holding  and  claiming  possession  of  an  office» 
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16  Dec.  1837.  magistrate  on  the  10th ;  and  in  what  capacity  was  he  then  ?  Sec* 

^*^JV*^    tion  24.  gives  no  authority  for  a  retired  provost  to  intrude  him- 

Fieming.  *       solf.     That  he  was  out  of  office  is  clear,  for  the  office  of  provost 


Suspender's 


is  not  to  be  filled  up  till  a  vacancy  occur.  Mills  must  therefore 
Pief^r""  '  have  been  out  of  office  before  another  was  appointed.  It  is  said 
Mr  Paul  had  no  casting  vote ;  and  that  he  was  not  re-elected. 
The  statute  does  not  require  him  to  have  been  re-K^lected* 
.  [^Lard  Justice^Clerh. — Did  not  Paul  swear  in  Mills  himself  as  a 
new  councillor  ?] 

RespondeDt'8       Dean  xff  Focvlty  {Hope^)  for  respondent. — The  competency  of 
^***'*  applying  for  an  interdict  is  not  decisive  of  the  propriety  of  grant- 

ing it.  As  to  the  propriety  of  granting  it,  there  are  not  the  par* 
ties  here  necessary  to  make  it  competent.  Look  to  the  fecial 
nature  of  the  application.  1.  It  is  not  the  election  of  an  officer  out 
of  the  council,  such  as  chamberlain,  &c.  but  of  a  person  claiming, 
summarily,  a  leading  office  in  the  council  itself;  and  therefore  the 
remedy  asked  touches  the  constitution  of  the  council  as  a  body, 
since  the  provost  is  eminently  an  officer  within  the  council.  2.  It 
is  the  case  of  a  party  founding  upon  a  minute  of  council,  the  effect 
of  which  is  to  fix  him  for  three  years  in  the  office  of  provost.  3. 
The  merits  ought  not  to  be  assumed  in  settling  the  question  of 
competency.  The  question  iS)  has  Dunlop  or  Fleming  been  duly 
elected  ?  And  it  is  upon  the  construction  of  the  law  stated  by  the 
minority  that  that  can  be  decided  for  the  suspender ;  but  then  you 
must  have  the  majority  present  to  see  that  determined,  for  they 
maintain  that  they  are  right. 

Again,  the  process  is  not  competent  without  the  whole  council. 
Before  the  7  Geo.  II.  c.  16,  we  cannot  find  any  case  in  which 
the  magistrates  were  not  made  parties  to  such  actions*  The  7 
Geo.  III.  says  nothing  as  to  who  must  be  parties ;  yet,  in  the  inter* 
val  between  7  and  16  Greo.  II.  there  are  many  cases  in  whidi 
it  is  taken  for  granted.  After  the  latter  statute  there  are  some 
cases  finding  that  the  whole  council  need  not  to  be  called ;  but 
after  that  a  different  view  was  taken.  It  was  then  fixed,  that,  in 
order  to  decide  what  is  or  is  not  a  corporate  act,  the  whole  coun* 
oil  must  be  called.  See,  upon  this  subject^  the  Lord  Justice* 
Clerk's  opinion  in  the  Anstruther  election  case,  Gray  9.  Mddruin» 
5th  Feb.  1819,  JP.  C,  where  it  was  held  that  suspension  was  only 
applicable  to  annual  elections.  Even  if  there  were  doubts  upon 
the  competency,  there  is  sufficient,  in  judicial  propriety,  to  warrant 
the  Court  in  not  interdicting. 
As  to  possession  by  Fleming,  and  the  omission  to  complain  ia 
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due  thne,  Dunlop  knew  of  Mills'  claim  to  the  casting  vote  on  the  lo  Dec.  183T 
7th,  and  his  actings  weire  sufficient  to  give  Mils  a  casting  vote.       t^P^'^'^^ 

On  the  merits, — The  prorost  must  act,  because  there  may  be  no-  Fleming.  * 
body  else  qualified  to  act.     The  exception  in  sect.  24.  shows  that  ]^^J~T| ,,  > 
the  proTost  was  not  to  go  out  of  office.     There  is  no  provision  in  pieas. 
fleet  7«  for  sending  the  minutes  of  election  to  the  senior  hailie. 
Besides^  we  say  Paul  was  not  a  bailie. 

The  Lord^Justiee  Clerk  said — We  are  now  to  determine^  in  the  Opinion  of 
fau  place,  whether  or  not  this  bill  is  a  competent  proceeding ;  and,  ^^^^ 
itamdfyf  whether,  on  the  merits  that  are  raised  by  the  suspension, 
this  ioterdict  ought  to  be  granted.    After  the  decision  pronounced 
in  M'Gavin's  case,  it  was  reasonably  to  be  expected  that  the  course 
that  has  been  adopted  would  be  followed  by  the  counsel — not  to 
nise  that  question,  whether,  in  regard  to  matters  of  electiou  in  any 
of  oar  royal  burghs,  it  was  a  competent  proceeding  to  come  to  us  to 
seek  redress  in  this  summary  manner.    The  jurisdiction  of  the 
Court  in  such  cases  is  not  disputed ;  but  the  competency  of  this  bill 
of  suspension,  and  the  competency  of  awarding  interdict,  has  been 
eertainly  questioned.     Now,  there  are  two  points  of  importance  to 
csDsider  before  we  can  decide  that  this  is  a  competent  proceeding. 
In  ^ejirti  place,  as  regards  the  induction  into  office ;  and  that  point 
WIS  not  decided  by  any  thing  that  passed  in  the  case  of  M^Gavin, 
as  appears  both  from  the  bill  and  answers ;  and,  seoondlt/y  there  is  a 
most  important  point  for  consideration,  viz.  whether  the  whole  of 
the  parties  who  ought  to  be  parties  to  this  case  are  here.     Both 
those  points  deserve  consideration,  because  I  should  be  of  opinion, 
that  if,  notwithstanding  the  jurisdiction  of  this  Court,  and  the  com-  ^ 
potency  of  the  application  by  bill  of  suspension  and  interdict,  there 
has  been  here  such  installation  of  this  respondent  as  would  amount 
to  a  final  and  complete  installation,  I  say  that  that  will  be  found  a 
bar  to  your  Lordships  interfering  in  this  manner.     And  if  that 
eottid  be  made  out  to  your  satisfaction,  I  certainly  would  not,  al- 
though we  have  jurisdiction,  grant  the  remedy.     I  have  attended 
as  closely  as  I  could  to  the  arguments  on  which  that  induction  or 
actual  installation  is  maintained  by  the  respondent,  and  I  am  bound 
to  say,  that  I  do  think  that  it  is  our  bounden  duty  to  look  to  the 
minutes  before  us  of  the  proceedings  of  this  annual  election  in  Glas- 
gow.    They  are  the  authentic  minutes  made  up  by  the  official  per- 
sons, who  are  sworn  to  do  their  duty  faithfully.     They  are  authen- 
tieated  by  their  subscription,  and  apparently  in  a  perfect  state ;  and 
it  is  on  die  &ce  of  those  minutes  that  we  are  to  determine  as  to 
what  has  taken  place.    A  second  meeting  occurred  on  the  16th, 
the  minutes  of  which  are  certified  by  the  town-clerk,  but  under  the 
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16  Dec.  1837.  admissioQ  that,  accordiDg  to  the  castom  and  invariable  practice  of 
tovrn-couDcils,  they  have  not  been  sanctioned  by  a  subsequent  meet- 
ing.    But  with  regard  to  the  first  meeting,  the  minutes  are  in  the 
book,  and  duly  authenticated  by  the  town-derk  and  the  subscrip- 
tions of  both  Mr  Dunlop  and  Mr  Fleming,  and  the  minutes  of  tlie 
second  meeting  on  the  16th  are  authenticated  by  the  town-clerk. 
Now,  as  far  as  serves  our  purpose^  these  are  the  regular  minutes, 
and  contain  the  res  gestse  of  the  proceedings.     With  that  evidence 
before  us,  and  keeping  in  view  that  this  bill  is  presented,  and  a 
sist  granted  by  the  Lord  Ordinary  on  the  17th,  the  election  ba« 
ving  taken  place  only  on  the  10th,  the  averment  is,  that  the  one 
party  was  acting  while  the  other  was  not,  and  while  he  knew  that 
the  former  claimed  the  possession  of  the  office.     But  laying  all 
those  matters  out  of  view,  and  keeping  under  our  consideration  the 
minute,  the  question  comes  to  be,  has  there  been  such  an  induction 
or  installation  into  office>  and  such  possession,  as  would  render  this 
an  incompetent  proceeding,  admitting  that  we  have  jurisdktion, 
and  a  right  to  interfere  in  a  summary  form,  as  was  found  in  the 
ease  of  M' Gavin?     Now,  I  beg  leave  to  say,  for  one,  that  Lean* 
not  discover  any  thing  like  evidence  on  the  fa^se  of  those  minutesy 
that  Mr  Fleming's  situation  was  in  the  least  degree  better  than 
that  of  Mr  Dunlop,  because  I  see,  that  from  the  first  oonmiencer 
ment  of  the  proceedings,  on  the  face  of  that  minute,  there  begins 
an  assertion  of  right  on  the  part  of  each  individual.     We  aee,  that 
while  each  party  takes  a  protest  against  the  proceedings  of  the 
other^  we  have  the  same  ceremony  performed  to  both,  of  swearing 
into  office ;  the  one  through  the  instrumentj^ty  of  Mr  Mills,  and 
,  the  other  through  that  of  Bailie  Paul,  acting  as  the  senior  or  chief 
magistrate  of  Glasgow ;  so  that,  as  to  the  actual  swearing  in  of  the 
parties,  they  stand  exactly  in  the  same  situation.     Then,  as  to  the 
subsequent  proceedings,  they  just  go  on  as  on  the  face  of  those 
minutes,  and  they  stand  authenticated  by  the  subscriptioii3  of  both 
parties.     The  town-clerks,  in  the  discharge  of  their  duties,  did. 
not  think  themselves  warranted  in  having  the  minutes  prepared  in 
a  different  form.     With  regard  to  the  proceeding  on  the  16th,  I; 
do  not  intend  to  trouble  you,  because  it  just  indicates  no  greater; 
proof  of  possession  in  favour  of  Mr-  Fleming  than  of  Mr  Dunlop« 
Then  the  bill  is  presented,  and  the  sist  granted  on  the  17th.    I 
know  that  it  is  said  that  something  more  took  place,  and  after  Mt; 
Mill's  casting  vote  and  declaration  in  favour  of  Mr  Fleming,  he^ 
went  a  step  further.     And  it  is  said  that  Mr  Fleming  got  po68e»i 
sion  of  the  chain  and  seals  of  office.     But  there  is  no  evidence  JBt 
the  minutes  of  all  thiS)  or  that  the  chain  was  taken  from  the  onei 
and  put  on  the  other,  nor  any  thing  that  appears  to.  show  that  ^ 
symbolical  ceremony  had  taken  place.     But  we  are  told  that  Mr 
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Fleming  got  possession  of  this  chain — how,  I  do  not  see  asserted.  16  Dec.  1837* 
I  do  not  see  it  asserted  that  Mr  Mills  came  with  it  about  his  neck ;   '^^^"^ 

Jjunlop  V, 

bot-whether  he  had  it  about  his  neck  or  took  it  out  of  his  pockety  Fleming, 
we  are*  told  that  it  fell  into  the  possession  of  Mr  Fleming,  and  that     tT' 
he  ^ixre  it.     In  reference  to  the  proceeding  of  induction,  we  can-  court, 
not  pay  the  least  regard  to  this.     Mr  Mills  may  have  given  it  to 
Mr  Fleming  cm  this  day,  but  I  do  not  even  know  whether  he  gare 
it  to  him  on  this  day  or  not.     But,  as  to  this  chain,  I  do  not  think 
it  makes  the  induction  or  the  possession  of  office  one  whit  better. 
AUhongh,  therefore,  these  proceedings  as  to  this  chain  had  taken  - 
place  at  the  meeting  of  the  10th>  what  a  perfectly  simple  matter  it 
would  have  been  for  Mr  Fleming  to  have  said,  <.  This  is  all  very 
^  well,  but  I  will  do  no  more,  and  you  may  save  yourself  any  trouble, 
^  as  it  is  my  opinion  that  you,  Mr  Dunlop,  are  elected.'     How 
was  it  known  that  he  was  to  persist  in  this  claim  ?     But  no  sooner 
was  the  attempt  made  on  the  16th  by  Mr  Fleming  to  take  posses^ 
sion  of  the  office,  than  the  application  was  made  to  your  Lordships. 
I  am  quite  clear  that  'there  is  nothing  in  the  possession  or  induc^ 
tiott  that  founds  an  objection  as  to  the  competency ;  but  there  re- 
mains another  objection,  viz.  whether  there  are  before  you  the  pro- 
per parties  to  enable  you  to  dispose  of  this  interdict  against  Mr 
Fleming,  and  against  Mr  Fleming  alone.     We  have  had  a  long 
argument  on  that  part  of  the  case,  and  I  haye  duly  considered  it ; 
and  there  jias  been  a  good  deal  said  about  the  opinions  I  hare  de- 
livered in  the  case  of  Orr  and  Yallance*     Now,  I  beg  to  say,  that 
I  do  not  see  the  slightest  difficulty  that  arises  in  regard  to  the  views 
tiiat  I  eiqpressed  in  those  cases  with  reference  to  the  views  that  I 
now  entertain.     I  was  there  called  upon  to  interpret  what  was  done 
dnring  the  existence  of  a  former  code  of  election  laws.     No  one 
can  deny  Aat  these  cases  occurred  when  those  election  statutes  were 
the  binding  law  of  the  land  both  in  county  and  burgh  elections. 
The  law  chose  to  establish  by  that  code  a  remedy  of  a  summary, 
prompt,  and  decisive  nature ;  but  this  remedy  of  petition  and  com 
plaint  wag  applicable  to  the  proceedings  of  annual  elections.     In 
the  ease  of  Anstruther  this  was  clearly  established ;  and  in  Val- 
lanoe'a  case  the  election  complained  of  took  place  at  an  interme- 
diate meeting  of  the  council  of  the  burgh  of  Lauder  for  the  pur- 
pose of  filling  up  a  vacancy,  and  an  attempt  was  there  made  to  get 
at  diat  case  by  presenting  a  bill  of  suspension  against  this  election 
at  the  imtahce  of  certain  parties.     The  question  was,  whether  this 
was  a  competent  proceeding  ?  And  I  held  then,  and  hold  now,  that 
it  waa  not  competent.     I  was  of  opinion  that  no  such  suspension 
eoidd  be  entertained ;  and  as  an  illustration,  I  stated  that  it  was  an 
attempt  to  get  the  better  of  the  ordinary  rule  by  which  all  the 
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16  Dec.  1837.  parties  must  be  here  either  as  complainers  or  respondents.    Thai 
opinion  I  still  entertain.     But  that  code  of  law  is  now  entirely 
swept  away.     The  present  application,  however,  is  made  on  lihe 
principle  of  common  law.    It  is  manifest,  on  the  face  of  the  minutes, 
that  Dunlop  was  the  party  truly  elected,,  and  that  he  applies  to 
your  Lordships  for  interdict  against  a  person  molesting  him  in  his 
office.     I  do  not  think  it  necessary  for  him  to  bring  before  us  all  the 
magistrates  and  council.   And  I  must  just  observe,  that  in  the  case 
of  Watson,  the  opinion  which  I  gave  in  Vallance's  case  is  com- 
pletely explained.    Soon  after  the  passing  of  these  acts  of  Geo*  II., 
the  state  of  business  was  such,  that  questions  of  this  kind  could 
be  decided  as  summarily  in  a  declarator  or  reduction,  as  in  a  petL<v 
tion  and  complaint,  because  I  see  the  interlocutors  were  pronouq" 
ced  in  most  of  those  cases  in  the  first  or  second  week  of  January. 
I  have  only  further  to  observe,  that  there  is  no  attempt  here  to  re> 
duce  any  thing  that  can  be  called  a  corporate  act.     The  applica- 
tion is  made  in  reference  to  the  regular  minutes  of  this  election, 
from  which  it  is  said,  <  it  will  appear  that  I  am  the  person  duly 
^  elected  at  the  time^  but  a  molestation  has  taken  place  by  a  person 
'  usurping  the  office,'  and  he  caJUs  for  our  interference  in  such  cir* 
cumstances.     I  do  not  see  that  it  is  at  all  necessary  that  the  whole 
councillors^  or  the  minority  for  Mr  Fleming,  should  be  made 
parties.     With  regard  to  the  interest  of  those  parties,  they  are  not 
ignorant,  I  presume,  of  this  application,  which  must  be  well  known 
to  the  whole  of  them ;  and  if  they  had  the  interest  ascribed  to  them 
by  Mt*  Fleming's  counsel,  they  might  have  applied  to  be  allowed 
to  sist  themselves  in  this  application,  and  to  have  been  heacd  for 
that  interest ;  and  we  would  have  heard  them  with  the  same  pa* 
tience  as  the  respondent.     And  therefore,  I  humbly  think  that  that 
is  a  rule  of  law  which  your  Lordships  are  not  bound  to  follow  in  the 
present  case.     It  might  be  applicable  under  certain  circumstances, 
but  not  to  the  case  before  your  Lordships.    I  am  therefore  satisfied, 
that  there  is  no  bar  to  this  application,  either  as  regards  the  pos- 
session or  the  competency  of  calling  only  Mr  Fleming ; — ^the  sole 
question  is,  what  is  the  fair  construction  of  this  Act  of  Parliament, 
which  it  is  admitted  is  rather  obscnre,  and  requires  a  great  deal  of 
study  ?  But  I  am  perfectly  satisfied,  that  although  Mr  MiUa  had 
been  in  for  four  years,  the  rule  pointed  out  by  the  statute  was,  that 
he,  in  November  1837,  did  cease  to  have  any  connection  with  that 
office.     He  then  was  a  person  that  either  had  it  in  his  power  to 
ofier  himself  at  the  next  election,  or  refuse  to  do  so.     He  did  not 
choose  to  offer  himself  to  his  own  ward,  but  to  another,  and  he  had 
a  majority  of  votes.     But  he  might  not  have  chosen  to  accept — he 
might  have  been  prevented  by  sickness,  or,  like  his  venerable  pre-* 
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decessor,  he  might  have  been  travelling  on  the  continent — ^he  might  16  Dec.  1837. 
hare  been  any  where  whatsoever — and  the  question  is,  whether,     "^^^V^^ 
▼ben  he  was  re-elected,  and  when  the  councillors  of  the  burgh  of  f^^^  "' 

Glasgow  met  to  elect  a  Lord  Provost,  he  was  entitled  to  say,  I  am     

not  only  a  voter  in  respect  of  my  new  office,  but  I  am  also  entitled  q^^^^  °^  : 
to  ^ve  my  casting  vote  ?  In  what  capacity  ?  As  Lord  Provost  ? 
That  is  the  question  we  have  to  determine ;  and  I  have  no  diffi* 
colty  in  determining  it,  on  ^ving  a  fair  and  due  construction  to 
those  various  clauses.    There  is  not  the  smallest  doubt  that  section 
24.  is  obscurely  worded  ;  but  I  am  perfectly  satisfied  that  the 
parenthesis  was  not  necessary,  and  had  come  to  be  inserted  when 
they  added   to  that  clause  the  proviso  about  the  three  years, 
which  provided  for  no  other  than  the  chief  magistrate  and  treasurer* 
And  it  is  said  that  iiiis  shows  the  great  predilection  of  the  statute 
for  the  continuity  of  the  offices  of  Lord  Provost  and  treasurer ; 
in  short,  that  the  offices  of  Lord  Provost  and  treasurer  are  favour^ 
ites  of  the  statute.    I  am  of  opinion,  that  it  is  impossible  to  give 
greater  effect  to  their  continuance  in  office,  than  what  is  discover- 
able  from  the  statute,  that  after  having  run  their  three  years, 
they  are  just  in  the  same  situation  as  any  other  councillor  of  the 
burgh.    If  we  are  told  that  the  treasurer  is  also  a  favourite  of  the 
Legislature,  and  that  he  might  continue  to  be  treasurer  till  the 
election  of  his  successor,  I  should  be  glad  to  ask  this  question,  is 
the  treasurer  also  a  member  of  this  meeting,  and  would  he  also  be 
entitled  to  come  to  this  election  ?  Would  he  be  entitled  then  to  vote 
also  ?  I  think  it  clear,  that  if  this  favouritism  of  the  Lord  Provost 
is  the  ground  on  which  he  is  said  to  exercise  this  privilege,  the 
same  favour  being  also  shown  to  the  treasurer  of  continuing  as  long 
in  his  office,  it  would  follow,  that  he  also  would  be  entitled  to  take 
his  seat  and  vote  for  the  election  of  his  successor.     It  would  follow 
m  the  one  cilse  as  well  as  in  the  other.     And  therefore  it  would, 
according  to  this  construction,  come  to  this  result,  that  although 
it  is  notorious,  in  point  of  fact,  that  the  council  consists  of  thirty^i- 
two  members,  you  would  thus  add  two  more,  making  the  whole 
number  thtrty-four,  because  the  right  of  the  treasurer  is  just  the 
same  as  that  of  the  provost.     We  must  look  at  the  question  just  as 
if  this  individual  had  not  been  re-elected  at  all.    And  then  the  per- 
son stands  in  that  most  extraordinary  position,  that  although  he  is 
not  even  entitled' to  enter  the  council  door,  or  to  interfere  with  their 
deliberations  any  more  than  a  perfect  stranger,  for  he  is  just  a  ^ 
stranger ;  he  is  like  one  who  was  once  in  the  council,  but  the  con- 
stituency have  not  re-elected  him,  or  he  has  resigned,  and  declares 
that  be  never  intends  to  be  re-elected  ;  yet,  because  he  knows  the 
parties  are  equally  divided,  is  he  therefore  to  thrust  himself  for«» 
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^\  ^'  2?^?'  y^^^^i  *°d  fo^c®  *^®™  *o  ^^  his  casting  vote,  altbongfa  he  has  no 
deliberative  vote  ?  What  is  the  meaning  of  a  casting  vote  by  a  maa 
who  says  he  has  only  a  casting  vote?  The  casting  vote  can  be  ex- 
ercised by  none  except  one  who  has  a  deliberative  vote*     The  Act 
of  Parliament,  as  to  the  first  election,  says,  that  when  there  shaU  be 
an  equality,  a  certain  councillor  shall  have  a  casting  vote ;  but  be- 
fore that  he  must  have  exercised  his  deliberative  vote*     Now  it 
comes  to  this,  that  this  person,  who  is  to  all  intents  and  purposa 
in  the  eye  of  law  an  utter  stranger,  notwithstanding  claims  a -cast- 
ing vote,  although  he  has  no  deliberative  vote.     I  say  Mr  MiU's 
situation  is  exactly  the  same ;  and  if  he  had  not  been  re-elected  after 
his  curriculum  was  finished,  he  had  no  right  to  be  at  the  meeting, 
and  had  nothing  earthly  to  do  with  the  matter.     While  I  agree  is 
the  sound  interpretation  given  by  Mr  Reddie  in  his  opinion  as 
to  the  party  having  the  right  to  a  casting  vote  on  the  election  of 
magistrates,  I  am  bound  to  say,  that  I  entirely  differ  from  him  irith 
regard  to  the  proceeding  on  the  day  of  opening  the  poll  books. 
I  am  satisfied  that  Mr  Mills  had  no  more  right  to  open  the  poll 
books  than  to  give  the  casting  vote.     He  was  out  of  office^  and  a 
candidate  for  another  ward ;  and,  therefore,  what  had  he  to  do 
with  the  poll  books  any  more  than  a  stranger  ?  But  Mr  Reddie 
thought  be  had  this  ministerial  act  to  do,  whUe  he  distinctly  gare 
his  opinion  that  Bsdlie  Paul  should  be  conjoined  wiih  bim*.    No 
doubt,  when  it  comes  to  the  particular  ward  for  which  Mr  Mills  was 
a  candidate,  it  was  thought  that  he  onght  not  to  officiate,  and  he 
declines;  but  if  the  law  called  on  him  to  perform  this  duty,  he 
ought  to  have  opened  the  book,  although  he  hims^  and  his  whole 
family  had  been  candidates.      We  must  here  apply  the  cc^mnoo 
principle  of  election  law ;  and  did  any  body  «ver  doubt^  ibat>at  a 
Michaelmas  meeting,  the  president,  if  he  was  a  Candidate  for  4he 
representation,  might  give  his  casting  vote  Botwithstanding  ?  Be- 
cause  a  party  stands  in  that  deKcate  sttuaiaon,  is' he  not  to*gD 
through  his  work  ?  So  far  from  that  being  the  ride,  it  is  just  die 
contrary.     But  I  think  the  duty  was  properly  and  legally  vested 
in  Bailie  Paul,  and  that  he  should  have  opened  the  books*    But 
what  is  to  be  said  to  another  extraordinary  part  of  the  proceedinga? 
The  new  councillors  are  to  be  sworn  in,  and  by  whom  is  that  doty 
to  be  done  ?  By  Bailie  Paul ;  and  he  swears  in  the  stranger,  fifiiia, 
along  with  the  rest  of  the  newly  elected  pottiion^of  the  eoandU 
Under  those  circumstances,  I  do  confess,  that  upon  a  foir  oonstrlic- 
tion  of  the  act,  I  think  it  clear,  that  no  such  provision  is'  conteoH 
plated  as  this,  that  after  the  Lord  Provost  has  for  a  moment  gone 
out  of  office,  he  should  interfere  again  in  those  procee^ng:^  «aLe^ 
in  the  capacity  of  a  councillor,  to  which  he  was  re^tected.     Was 
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it  erer  iateiukd  Aat  he  was  to  be  provost  in  all  time  coining  ?  Can  16  Dec.  jest, 
tins  be  conceived  on  looking  to  the  fair  interpretation  of  the  act*?  j)]^^'^'^^*^^ 
No  doabt  we  are  told  that  there  would  be  a  great  difficulty,  sup-  Fleming/ 
pofiing  that  all  the  magistrates  were  going  out  of  office,  and  that  ^  TT* 
if  th^  did  not  allow  the  old  provost  to  come  in  the  thing  would  Court, 
fetand  still.     Now,  I  do  not  think  it  would  stand  still,  because  you 
bare  the  declaration  of  the  Legislature  in  regard  to  the  first  eleo- 
&ak  under  the  new  act,  by  which  provision  is  made,  that  the 
caiting  vote  shall  be  exercised  by  the  coimcillor  having  the  largest 
nuaiber  of  votes.     Now,  if  the  eldest  councillor  was  not  competent 
to  do  that,  wonld  the  burgh  otherwise  have  no  magistrates  ?  All 
i  esy  is,  that  the  necessity  of  the  ease  would  then  render  it  neces- 
sary fyt  the  town-clerk  to  act.     It  is  declared  by  the  act,  that  the 
prarost,  with  the  assistance  of  the  town-clerk,  shall  do  that  duty. 
But  it  is  my  humble  opimon,  that  in  order  to  extricate  matters,  it 
would  be  necessary  to  go  to  that  proviso  as  to  the  eldest  councillor, 
or  to  have  the  assistance  of  the  town-clerk.     But  will  that  found 
any  ailment  in  support  of  the  extraordinary  proposition  before 
you,  that  although  the  person  is  a  stranger,  he  is  still  to  be  entitled 
to  come  forward  and  give  his  vote  ?  If  the  statute  is  so  constructed, 
and  when  that  point  arises,  an  application  can  be  made  to  a  court 
of  law,  if  they  be  not  satisfied  with  what  I  have  now  said ;  but 
Mr  Mills*  deciding  this  election  was  wholly  unwarranted,  on  a  fair 
cnstmction  of  the  statute.     Put  the  case,  that  Mr  Mills  having 
died  hefoie  the  election,  and  an  attempt  having  been  made  to  bring 
forward  the  former  provost,  Mr  Graham,  he  should  say,  <  I  was  the 
'  last  Lord  Provost,  the  other  being  unfortunately  dead,  and  I  come 
^  here  to  take  a  part  in  your  deliberations,  and  give  my  casting,  vote.' 
I  have  come  to  the  conclusion,  that  the  council  ought  to  have  been 
guided  by  the  opinion  of  their  legal  assessor,  instead  of  that  which 
was  adopted  by  one  party  of  it.     I  have  therefore  no  difficulty  in 
thinking,  that  on  the  face  of  the  minutes  the  elected  person  was 
Mr  Dunlop,  and  that  he  has  competently  come  before  you  to  have 
your  protection,  by  granting  an  interdict  against  Mr  Fleming,  to 
prevent  that  individual  interfering  with  him,  or  in  any  way  molest- 
ing him  in  his  office.     I  have  just  one  word  with  regard  to  Bailie 
Paul ;  I  think  there  is  a  very  good  answer  to  the  objection  brought 
against  hiiii»  that  you  have  it  in  the  face  of  those  minutes  that  not 
the  sEight^st  objection  was  taken  against  Bailie  Paul,  to  the  efiect 
<hat  he  -did  require  to  be  re-elected.     You  have  four  bailies  elected, 
aadr  nobody  denying  his  right,  and  no  protest  taken  afterwards. 
•But  hi»  at  once  appears  and  swears  in  the  ten  councillors.     He  is 
therefore  in  the  exercise  of  the  office  at  the  time, — he  is  acknow- 
ledged hgr  the  council  to  be  such ;  nay,  they  could  not  assemble  at 
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16  Dec.  1837.  the  election  without  his  haTing  that  office  in  him.  It  is  therefore 
obvious  that  we  have  not  the  slightest  oomplaint  against  Bailie 
Paul,  and  nobody  then  or  now  interdietiog  him  from  exiercasing  the 
duties  of  a  senior  magistrate  of  Glasgow*  Therefore^  on  all  these 
grounds,  I  am  humbly  of  opinioiiy  that  we. are  called  on -to  act  di* 
rectly  and  decidedly ;  and  if  they  like  to  bring  their  declarator  they 
may.  But  the  qnestioiL  no^w  before  us  is  a  question  of  possassiony 
who  is  entitled  to  be  in  this  office  ?  I  am  tberefore.for  pasaisg  the 
bill  and  granting  the  interdict* 
Lard  Gleuhe  concurred  in  the  opinion  of  the  Lord  Justic&^Clerlu 
Ltord  Medwyn^'-^l  certainly  would  have  delivered  my  opiojon  al 
some  length  on  this  question,  were  it  not.  for  thoHateness  of  the 
hour.  My  opinion  is  decidedly  that  of  your  Lordship.  That  thb 
gentlanan  should  have  the  power  of  betng  in  the  council^  and  act- 
ing as  Lord  Provost,  seems  to  me  absurd. 

Thdur  Lordships  Uien  passed  the  bill,  and  granted  the  interdiet 
as  craved. 

Lord  Ordinary,  Cuninghame,  Act.  M*NaU,  Neavea,  Moncreiff.  Alt.  Deim 

ofFac  (ffope^)  SoL-Gen.  (Rutherfurdf)  Ivory ,  Hunter.     James  Burmesa,  S.  S.  C. 
and  C.  J.  F,  Orr,  W.  S.  Agenu. 

B. 


Judgment. 


asae 
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No.  XXXIIL 


^16/A  December  1837* 


JOHN  LEA,  Pursuer  of  Cbssio,  Petitioner. 


Narrative. 


Cessio. — Liberation. —  The  pursuer  in  a  process  of  cessio  muni 
call  all  the  creditors  fairly  into  Court  before  liberation  can  he 

granted. 

« 

Lea  having  been  imprisoned  in  the  tolbooth  of  Musselburgh,  on 
2d  November  1837,  for  non-payment  of  L.15,  he  presented  a  petir 
tion  to  the  Sheriff  of  Edinburgh,  in  the  usual  terms,  praying  the 
Sheriff  to  appoint  a  day  and  hour  for  his  examination,  and  for  war- 
rant of  intimation ;  ^  and  on  production  of  a  copy  of  the  Edinburgh 
^  Gazette,  containing  notice  of  intimation,  and  a  certificate  of  the 
^  transmission  of  the  letters,  or  execution  of  citation,,  and  a  bond 
'  of  caution,  to  grant  warrant  to  liberate  the  petitioner  from  the 
*jail  of  Musselburgh;  and  also  to  grant  a  personal  protection 


r 
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<  against  tbe  eKecntion  of  diligence  for  any  civil  debt  contracted  16  Dec  1837* 
*  at  or  prior  to  tlie  lodgement  hereof,  until  the  final  disposal  of  the  j^^T^^^^er 

<  Bame ;'  and  for  the  benefit  of  the  process  of  cessio.  

The  Sfaer^  granted  the  usual  warrant,  and  fixed  Monday,  the  ^'^^^'''^' 
8th  January  next,  at  eleven  o'clock  forenoon,  before  the  Sheriff, 
for  the  pursuer's  public  examination.  Notice  to  the  creditors  was 
inserted  in  the  Edinburgh  Gazette,  and  co^es  of  the  notice  sent 
in  letters,  by  post,  to  each  of  the  creditors*  And  a  copy  of  the 
Gazette  and  a  certificate  of  intimation  having  been  produced  in 
pocess,  tiie  Sheriff-substitute,  ^  having  considered  the  conclusion 
^for  liberation  and  personal  proteetion,  supersedes  the  considerar 
^  tiou  of  that  craving  until  the  diet  fixed  for  the  examination  of  the 
^pursuer. 

The  pursuer  reclaimed  to  the  Court,  in  terms  of  the  8th  section 
of  the  statute,  and  prayed  for  a  warrant  of  liberation  and  personal 
protection,  on  eaution,  to  attend  all  diets  of  Court  whenever  re- 
paired, under  the  penalty  of  L.15,  being  the  sum  for  which  he  was 
booked  in  the  books  of  the  keeper  of  the  said  jail. 

The  Court  observed,  that  all  the  creditors  must  be  fairly  in 
Court  before  liberation  could  be  granted. 

Note  refused.  Judgment. 

Act  J,  AMUnem.        Piter  CamfbeO,  S.  &  C.  Agent.        F.  Clerk. 


SECOND  DIVISION. 
\   No.  XXXIV.  2\$t  December  leai. 

ANDREW  CLASON,  W.  S. 

against 

JOHN  CAMPBELL  and  Otheks. 

Process. — Messenger's  Execution. — Statute  1672,  §  6. 

A  summons  of  wahening  and  transference  of  a  process  of  multiple-' 
poinding  was  raised  against  the  representatives  of  certain  of  the 
parties  deceased^  and  the  messenger^s  execution,  which  was  on  a  sepa^ 
rate  sheets  did  not  name  and  design  all  the  defenders,— founds  upon 
objection  by  one  of  the  defenders^  who  was  named  and  designed^  that 
there  was  no  process. 
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Others. 


Narrative. 


81  Dec.  1837.  Mr  Clason  raised  a  suminonsof  wakening  and  transference  ef  a 

^""^V^^    process  which  he  had  brought  in  the  Sheriff-court  of  Argyleshire, 

Ca^beTi  and  ^^  which  various  parties  had  made  appearance  for  their  interest. 

The  transference  was  against  the  trustees  and  representatives  of 

two  deceased  compearers,  the  present  defender  being  a  trustee  of 

one  of  theniy  &c. 

The  execution  of  the  summons  bore :  ^  I,  David  Black,  me»* 
senger-at-arms,  by  virtue  of  the  libelled  summons  of  wakenbg 
and  transference  before  written,  dated  and  signeted  the  6th  and 
7tb  days  of  the  said  month  of  March  in  the  present  year,  raised 
at  the  instance  of  the  therein  designed  Andrew  Clason,  writer. to 
the  signet,  common  agent  in  the  process  of  multiplepoinding  and 
exoneration  therein  mentioned,  passed,  and  in  bis  Majesty'a  namd 
and  authority  lawfully  summoned,  warned  and  charged  each  of 
the  also  therein   designed  Duncan  M^Vean  in  Acharn,  John 
Campbell,  formerly  of  Craignure,  now  sheriff*clerk  of  Argyle- 
shire,  as  one  of  the  present  trustees  and  executors  of  the  deceased 
Archibald  Campbell  t>f  Bragleen,  and  as  sheriff>clerk  of  Argyle* 
shire,  and  John  Campbell  of  Melford,  eldest  lawful  son  of  the  de- 
ceased Archibald  Campbell  of  Melford,  to  compear  before  the 
Lords  of  Council  and  Session  at  Edinburgh,'  &c. 
Mr  Campbell,  late  of  Craignure,  lodged  defences,  in  which  he 
pleaded  no  process,  in  respect  all  the  pu'ties,  defenders,  were  not 
designed  in  terms  of  law,  in  the  execution  of  citation,  wLich  was 
on  a  separate  sheet. 

The  Lord  Ordinary  sustained  the  defence,  and  found  expenses 
due,  adding  the  following  note  :  *  It  is  certainly  with  much  relnc- 
^  tanee  that  the  Lord  Ordinary  pronounces  this  intelrlocutor ;  but 
^  looking  to  the  terms  of  the  act  167B»  section  6,  and  the.decisioQS 

<  in  the  case  of  Stewart,  Jan.  13. 1831,  Creichtons,  Nov.  16.1832, 

*  and  Collier,  June  3.  1834,  especially  the  two  last,  he  thmka  that 

<  he  has  no  alternative.  The  statute  is  imperative,  that  <  all  exe- 
*'  cution  of  summonses  shall  expressly  bear  the  names  and  designa- 
<<  tions  of  the  parties,  pursuers  and  defenders,  and  that  it  shall  not 
**  be  sufficient  that  the  same  do  relate  generally  to  the  summons, 
<<  otherwise  the  execution  shall  not  be  sustained ;'  and  although  a 

<  relaxation  has  been  admitted  where  the  execution  is  written  wholly 

*  or  partly  on  the  jsame  paper  with  the  summons,- the- decisions  have 

<  settled  the  point,  that  if  any  eiscudon  be  written  entire][y  op  a 

<  sheet  separate  from  the  summons,  and  only  connected  with  it  by 

<  stitching,  it  cannot  be  sust^ined^  unless  it  names  and  designs  the 

*  parties.     The  only  question,   therefore,  in  the  present  case  is, 

*  whether  the  execution  does  bear  expressly  the  '  names  and  de- 
<(  signations  of  the  parties,  pursuers  and  defenders.'   Th^  Lord  Or- 


Lord  OrdL 
nary*8  Note. 
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dinary  is  of  (pinion  that  the  pursuer,  Mr  Andrew  Clason,  is  sufB-  si  Dec.  1837. 
cientiy  named  and  designed,  and  that  the  reference  to  the  sum^    ^^'"'V^^ 
mons  does  not  hurt  this.     He  further  thinks  that  the  only  de-  ^**^Z  ^*.     ^ 

^  Campbell  and 

fender  objecting,  Mr  Campbell,  late  of  Craignnre,  is  also  8u£B-  Others, 
dendy  named  and  designed.     But  the  point  of  difficulty  is,  that     H — 
in  the  execution  against  him  a  number  of  the  other  defenders 
imlled  by  the  summons  are  not  named  and  designed  at  all.    The 
Lord  Ordinary  is  afraid  that  this  cannot  be  held  to  be  a  com- 
pliance with  the  statute,  the  object  being  to  let  the  party  cited 
know  precisely  what  the  summons  is,  and  who  are  the  parties  to 
it,  on  which  he  is  cited  to  appear.     It  is  sard  that  there  is  prac- 
tice in  conformity  to  the  course  here  adopted.     But  the  Lord 
Ordinary  does  not  think  that  he  can  safely  proceed  on  that,  against 
so  poeitivety  a  statutory  rule.* 
The  pursuer  reclaimed. 


'A.  Woodi  in  support  of  the  redaiming  nete. — The  objection  is  Pumier** 
ftninded  bn  the  act  1672,  $  6.  This  is  a  summons  of  wakening  and  ^^^ 
transference.  The  cases  cited  by  the  Lord  Ordinary  do  not  apply ; 
for  in  Stewart  the  execution  was  on  a  separate  sheet,  and  the  de*- 
fenders  were  called  <  as  the  persons  before  designed.'  In  the  cases 
of  Creicbton  and  Colliers  the  executions  were  also  on  separate 
sheets.  In  tb€  present  «se  the  respondent,  Jeha  Campbell^  h 
suflSoiently  designed ;  see  Donaldson,  29th  Nov.  1750,  reported  by 
Mk.  (M.  3746.) 

A.  M'Netff.-^AII  the  defenders  must  be  designed,  in  order  that  Defeoden' 
a  party  cited  may  be  aware  who  are.  the  ^otber  parties  embraced  ^^ 
whh'Uai  in  Mie  action;    Besides^  the  word  <  defenders '  does  not 
o^u)r  irt  thb  Oxecutlcni  in  relation  to  the  parties  cited. 

fffufd. — Campbell,  the  respondent,  is  lialled  *  to  answer  in  the 
*  niatteis  Itbelled,*  which  is  equiyalent  to  defender.  It  is  suffident 
that  the  party  cited  by  a  particular  citation  be  designed^  though 
the  other  defenders  be  not  designed. 

The  Court  adhered^  with  additional  expenses*  JudgmeDt. 

Lord  Gbnkej  being  confirmed  by  the  decision  in  Donaldson  quoted 
against  the  interlocutor,  and  that  there  is  nothing  absurd  in  the 
rule,  as  it  is  necessary  that  a  party  should  know  from  the  dtation 
who  are  defenders  along"  with  him,  that  he  may  ati  accordingly ; 
and  so  thought  the- other  Judges. 

Lofd  <MliuRrt;  MimenigL       Act.  A.  Wood.       Alu  A.  M*Nrii.       Aad.  Cffuon, 
W.  8«  ud  CamfM^  TraU,  W.  S.  Agents. 

R. 


268  DECISIONS  OF  THE  No.  35. 


SECOND  DIVISION. 
No.  XXXV.  2Ut  December  ISST. 

Mrs  MURRAY  and  JAMES  WOLFE  MURRAY,  (Lobd 
Crimgletib's  Trustbbs  and  Heir^-at-Law,) 

affainst 

Mrs  DENNISTOUN  and  Others,  (Load  Crinoletib's 

Younger  Children  and  Executors.) 

Heir  and  Executor. — A  party^  fir  whose  behoof  an  herUalh 
estate  was  purchased^  having  died  without  paying  the  price  to  the 
actual  purchaser  J  who  ctdvanced  the  price^  and  took  an  absohtte 
right  to  the  lands^  circwnstances  in  which  it  was  found,  that  the 
debt  due  to  the  admd  purchaser  was  chargeable  upon  tiie  heir 
succeeding  to  the  lands,  and  not  upon  the  executry  of  the  party 
for  whose  behoof  the  purchase  was  made. 

Nairative.  Thb  e)cectitor  of  the  late  Lord  Cringletie  raised  a  process  of  mnl^ 
tiplepomding,  in  the  course  of  which  a  question  arose,  whether  a 
debt  of  L.7(M)0,  contracted  by  his  Lordslnp,  and  due  by  him,  at  the 
time  of  his  death,  to  the  trustees  of  the  late  Alexander  Forsythi 
was  payable  primarily  out  of  the  heritable  or  moveable  eatate. 

Sir  J.  Steuart  Denham  being  about  to  dispose  of  the  lands  of 
Westshield,  Alexander  Forsyth,  by  letter  to  him  in  1827,  offered 
to  become  the  purchaser  at  the  price  of  L.7000,  and  to  pay  L.4000 
in  part  payment  of  the  purchase  money  on  receiving  a  disposition, 
while  the  balance  of  L.3000  was  to  continue  secured  upon  the  pro- 
perty. The  purchase  was  effected,  and  instead  of  L«4000  the 
whole  price  of  L.7000  was  paid,  and  a  disposition  granfted  by  Sir 
James  to  Forsyth,  bearing  that  the  price  had  been  paid  in  full ;  and 
Forsyth  was  duly  infeft  as  absolute  proprietor  of  Westshield. 

On  the  same  day  on  which  the  offer  to  purchase  was  made  by 
Forsyth  to  Sir  James  the  following  agreement  was  entered  into  be- 
twixt Lord  Cringletie  and  Forsyth,  and  was  annexed  to  a  copy  of 
said  offer:   <  Mem.  IQth  July  1827.     It  is  contracted  and  agreed 

<  upon,  that  Mr  Forsyth  shall  purch^e,  for  thebehoof  of  Lord  Cringe 

*  letie,  those  remaining  parts  of  the  lands  of  Westshield,  belon^g 

*  to  Sir  James  Steuart  Denham  of  Coltness  and  Westshield,  pre- 

*  sently  under  sale,  at  the  price  of  L.7000,  and  for  the  purchase  of 

<  which  he  has  now  subscribed,  and  addressed  to  Sir  James  an 

<  offer  of  that  sum,  a  copy  of  which  is  prefixed ;  that,  provided  the 
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*  same  is  accepted,  Mr  Forsyth,  upon  receiving  a  disposition  in  his  21  Dec.  1837- 

*  fayour,  shall  obtain  himself  infeft,  and  advance,  or  borrow  on  the    ^^^V*^ 

*  security  of  the  lands,  the  sum  of  L.4000,  to  be  applied  as  part  of  D^nntitoun 

*  the  price  in  the  discharge  of  a  debt  to  that  extent  due  by  Sir  and  Others. 

*  James  to  the  agents  for  his  regiment ;  and  that  the  lands  shall  Narrative. 
'  be  resold  for  Lord  Cringletie's  behoof,  Mr  Forsyth,  on  being  re- 

'  lieved  of  his  engagements,  to  hold  himself  accountable  to  his 
^  Lordship  for  the  price,  or  bound  to  divest  of  the  prpperty,  as  his 

*  Lordship  may  direct.'  (Signed)  Alex.  Forsyth.  A  holograph 
of  said  agreement  was  afterwards  signed  by  Lord  Cringletie,  and 
forwarded  to  Forsyth.  Mr  Forsyth  died  without  having  granted  any 
conveyance  of  Westshield  to  Lord  Cringletie.  Forsyth  had  been  all 
along  in  possession  of  the  property,  and  had  never  rendered  any  ac- 
count to  Lord  Cringletie  of  the  rents,  profit  and  general  manage- 
maat* 

In  1821,  Lord  Cringletie  executed  a  trust-disposition  and  settle* 
ment  of  his  whole  property,  heritable  and  moveable,  that  might  be- 
long to  him  at  his  death,  with  a  direction  to  his  trustees  to  apply 
proceeds  for  certain  purposes,  and  thereafter  to  convey  over  the 
said  estate  and  heritages,  with  the  accumulations,  to  his  eldest  son 
and  heir-atJaw.  Various  codicils  were  afterwards  executed ;  and 
in  1836  his  Lordship  executed  another  deed  of  settlement  of  his 
personal  estate,  whereby,  after  expressing  that  it  was  his  duty  to 
provide  for  bia  younger  children  so  far  as  was  in  his  power,  he 
conveyed  the  residue  of  his  funds,  (under  deduction  of  a  sum  given 
to  one  of  those  younger  children,)  to  be  divided  equally  among  his 
younger  children,  expressly  excluding  his  eldest  son,  James  Wolfe 
Murray,  from  any  share  in  the  personal  estate. 

Aft^  Forsyth's  death  a  correspondence*  took  place  betwixt 

•  LETTER,  Lo«D  CAXwaLRiB  to  Mr  Jauis  Adam,  S.  S.  C.  one  of,  and  Factor  and 
Agent  for*  the  Trustees  of  tbe  deceased  Alsxanmu.  Foesyth,  Esq. 

Edmbwrgh,  IIM  October  183a 

I  have  received  yours  with  the  accompanying  document. 

You  miBtaee  that  tbe  letter,  or  rather  nMmorandum*  of  10th  July  1827,  signed  by 
Ur  Fofayth^  \»  not  the  agreement  which  was  ultimately  carried  into  execution.  It 
was  departed  from.  Mr  Forsyth  became  the  purchaser  out  and  out,  at  tbe  rate  of 
1*7000,  which  he  actually  paid,  and  got  an  absolute  disposition  to  the  property,  with- 
eut  any  back4>ond  or  obligation,  except  one  flowing  from  his  own  kindness  and  libe- 
ndity,  via..  %.  verbal  one,  that  if  Sir  James  Steuart  should  be-lbund  liable  to  re*empIoy 
tbe  price,  Mr  Forsyth  would  ^restore  the  land,  and  so  enable  Sir  James  to  c(ut  off  any 
question  that  might  arise  on  the  point,  what  was  the  value  of  the  lands  sold  ?  But  if 
Sir  James  should  not  be  liable  to  re-employ  the  price,  the  subject  should  be  Mr  For* 
syth's  own  for  even 

Accordingly,  be  never  was  held  to  be  liable  to  account  for  any  profits  or  advan« 
tagts  which  might  have  accrued  to  him. 
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21  Dec.  1837.  Lord  Cringletie  and  Mr  Adam,  on  the  part  of  Forsyth's  trustees, 
MurraysT^  importing,  that  in  consequence  of  some  verbal  comifiunications  which 
Dennistoun  had  passcd  between  Lord  Cringletie  and  Forsyth,  the  former  had 
and  otheri.  Y^een  led  to  consider  the  abore  arrangement  as  at  an  end ;  and  that 
NarraU?e.  Forsyth  had  in  fact  become  the  owner  of  Westshield  on  his  own 
account,  and  consequently  free  from  all  claims  by  Lord  Cringletie, 
under  the  memorandum  of  19th  July  1827.     The  said  correspon- 


P.  5L— He  might  ba?e  drawn  L.I 000  per  annum  while  he  possessed,  without  aojr 
liability  to  account  to  me.  Mr  Forsyth's  mind  must  haye  been  impressed  with  the 
first  arrangement,  without  adverting  to  the  posterior  department  of  it. 

MEMORANDUM,  in  the  Handwriting  of  Loan  CaiNOLirii,  indorsed  upon  a  let- 
ter addressed  to  him  by  Mr  Adam,  of  date  17th  October  1835. 

Jambs  Adam,— Respecting  the  tenant  Mowat,  at  Westshield,  and  desiring  to  know, 
bow  1  proposed  to  settle  a  question  between  A.  Forsyth's  heirs  and  me,  relative  to 
that  esUte.— I7th  October  1835.  Amwered  23. — That  his  agent  should  have  obeyed 
his  directions,  and  should  still  take  measures  to  prevent  the  purchaser  of  the  crop  from 
pleading  compensation  against  him,  Adam. 

As  to  Westshield,  I  said  that  I  had  often  said  that  Mr  Forsyth  had  agreed  to  re- 
convey  it,  if  the  judgment  of  the  Court  of  Session,  finding  that  the  price  must  be  rtt 
employed,  should  be  aflirmed  ;  but  if  reversed,  the  estate  should  be  his  irredeemable 
property.  I  had  therefore  no  proposal  to  make,. but  if  he  had  any  I  was  ready  to  con- 
sider it.  ' 


NOTANDUM,  indorsed  by  Loan  CaiNOLiriB  on  another  letter  addressed  by  Mr 

Adam  to  him,  of  date  21st  January  1836. 

James  Adam,  Esq.  relative  to  the  late  Mr  Forsyth  having  held  tbe  estate  of  West- 
shield  for  me  in  trust  only,  and  wanting  a  declaration  of  it  by  me.— 2Ist  January 
1836.  Answered  as  within,— > Mr  Murray's  answer  is  in  these  terms :  22d  Janoary 
1836.  You  are  quite  correct ;  1  did  promise  to  write  you  an  acknowledgment,  and 
certainly  I  intended  it ;  but  something  came  in  my  way,  arising  out  of  tbe  affairs  of 
my  late  sister,  and  my  duty  to  you  slipt  out  of  my  mind.  I  regret  that  you  have  been 
put  to  the  trouble  of  jogging  my  memory. 

As  I  mentioned  frequently  to  yoa,l  always  understood,  that  after  the  judgment  of 
the  House  of  Lords  in  the  Ascog  cause,  all  idea  of  Mr  Forsyth  holding  Westshield  fur 
me  was  at  an  end.  There  was  after  that  no  sort  of  reason  for  it ;  and  if  it  could  have 
yielded  L. 20,000,  I  understood  that  all  above  L.  7000  would  have  belonged  to  bim 
as  much  as  the  L.7000  itself;  and  I  am  quite  sure  that  I  so  declared  to  Mr  Forajth 
himself.  But  whether  it  arose  from  his  kindness  to  Qie,  that  he  declined  making  any 
profit  of  tbe  concern,  or  from  any  other  cause,  his  letters  to  you  show  that  he  dM  not 
consider  himself  the  absolute  proprietor  of  Westshield ;  and  as  I  did  not  take  any 
writing  from  him  declaratory  of  tlie  contrary,  I  must  own  that  my  letters  to  bin  Ao, 
in  point  of  law,  prove  him  to  be  a  trustee  for  me,  and  that  I  am  bound  to  repay  him 
tbe  L.7000.  But  as  to  interest  on  that  sum,  I  can  promise  nothing  ;  for  Mr  Forsyth 
entered  into  possession,  appointed  his  own  factor,  and  managed  the  property  on  bis 
own  acrounf,  without  ever  consulting  me  in  any  way,  which,  added  to  what  I  have 
mentioned  above,  led  me  to  consider  that  the  property  was  his  own. 

I  think  that  what  I  have  now  expressed  is  correctly  in  terms  of  what  was  promised 
to  be  written  to  you. 
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deaoe  seems  also  to  impart  an  impression  on  Lord  Cringletie's  mind  21  Dec.  1837. 
ibftt  the  said  agreement  had  ceased  to  exist,  and  that  neither  he  nor  ^^^^''^"^^^ 
Forsyth  were  longer  bound  by  it ;  and  farther,  that  until  a  short  Dennistouk 
period  of  his  death,  in  July  1836,  Lord  Cringletie  was  not  aware  a"<^  Others, 
of  the  situation  in  which  he  stood  in  regs^rd  to  Westshield.  Narrative. 

The  trustees  and  heir-at-law  of  Lord  Cringletie  claimed  the  lands  cuim  and 
of  Westshield,  as  forming  part  of  his  heritable  estate,  and  convey-  ^^8*and  He?r- 
ed  to  them  by  the  foresaid  trust-disposition ;  and  contended,  that  at- Law. 
the  price  or  balance  thereof  remaining  due  to  Forsyth's  represen- 
tatires  must  be  paid,  as  an  ordinary  debt,  out  of  Lord  Cringletie's 
personal  esti^te  or  executry. 

The  executors  for  the  younger  children  resisted  this  claim,  on  the  Plea  for 
ground  that,  by  the  agreement  entered  into  betwixt  Forsyth  and  ^***^"***"* 
Lord  Cringletie,  and  the  disposition  and  infeftment  following 
thereon,  in  Forsyth's  favour,  there  was  constituted  over  the  lands 
of  Westshield  a  real  lien  or  heritable  security  in  favour  of  Forsyth, 
in  a  question  with  Lord  Cringletie,  for  the  money  advanced  by  him 
at  the  time,  or  which  might  afterwards  be  advanced  by  him  on  ac- 
count of  the  purchase;  and  the  debt  now  claimed  by  Forsyth's 
trustees  is  heritable,  and  primarily  payable  out  of  the  lands  of  West^ 
shield  and  the  other  heritable  property  of  Lord  Cringletie,  while 
the  moveable  estate  is  chargeable  only  in  so  far  as  the  heritage 
may  prove  insufficient  to  discharge  the  said  debt. 

The  Lord  Ordinary  ordered  cases  upon  this  question  betwixt  the 
heir  and  executors. 

Pleaded  for  the  trustees  and  heir-at-law. — In  the  ordinary  case  Heir-atLaw'i 
of  a  purchaser  of  heritable  property,  made  by  a  person  who  dies  ^^ 
before  paying  the  price,  the  estate  goes  to  the  heir,  whUe  the  exe- 
cutors become  liable  for  the  price;  Arbuthnot,  23d  June  1773, 
(it.  5225) ;  1  HaileSf  528  ;  opinion  by  Lord  Cringletie  in  Clayton 
V.  Lothian,  3d  March  1826,  2  fVih.  and  Sh.  App.  Ca«  p.  40.  The 
same  rule  is  admitted  in  M'Nicol,  16th  June  1814,  F,  C,  and 
M'^jlcol,  31st  Jan.  1816,  F.  C  But  the  executors  j^/ea^f,  (1.) 
That  this  rule  applies  only  when  the  price  remains  unpaid  to  the 
seller  :  the  answer  to  which  is,  that  the  executor  is  liable,  because 
the  obligation  to  pay  the  price  is  a  personal  obligation,  while  the 
estate  purchased  has  become  heritable ;  and  the  executor  can  alone 
he  relieved  of  his  responsibility,  by  the  obligation  being  converted 
ioto  an  heritable  right  quoad  the  creditor,  or  by  an  express  testa- 
mentary declaration  on  the  part  of  the  testator.     And  the  heir 
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21  Dec  1837.  pleads^  (2.)  That  the  intention  of  the  testator,  as  gathered  from  the 

^««»v^^    circumstances,  indicates  an  intention  to  make  the  price  chargeable 

Murray 8  v.      ^^  ^^  j^^j^  .  ]^^|.  ^^  answer  is,  that  the  question  does  not  arise 

liennistoun  ^ 

and  Others,     upou  the  Construction  of  Lord  Cringletie's  testamentary  deeds. 
-, .  ,       As  to  the  legal  effect  of  the  original  transaction,  if  it  can  be 

Fleas.  shown  that  there  was  a  proper,  real  or  heritable  security  created  in 

favour  of  Forsyth,  as  the  creditor,  then  the  executor's  plea  is  cor- 
rect* But  the  price  was  not  made  real  upon  the  lands,  neither  was 
Forsyth  constituted  an  heritable  creditor  over  the  lands  for  re- 
payment of  the  price.  It  must  always  be  kept  in  yiew,  that  the  lia* 
biUty  of  the  heir  is  merely  a  consequent  of  the  debt  having  been 
made  real  by  the  act  of  the  ancestor.  That  liability  does  not  arise 
out  of  any  proper  testamentary  act  by  the  ancestor.  Intention 
scarcely  enters  into  the  inquiry,  when  the  question  arises,  as  here, 
out  of  a  transaction  inter  vivos.  The  simple  test,  in  the  question 
of  succession,  always  is,  has  the  ancestor  constituted  the  debt  a  real 
burden  upon  the  lands  which  are  to  be  taken  up  by  the  heir  ?  If 
he  has,  then  the  heir  is  liable  not  so  much  from  the  intention  of  the 
ancestor,  as  by  operation  of  the  law.  In  order,  however,  to  make 
the  heir  liable,  the  debt  must  be  made  real,  according  to  one  or 
other  of  the  modes  known  in  our  law.  A  virtual  heritability  or 
reality,  by  equipollents,  seems  not  recognisable.  The  debt  must 
either  be  real  or  personal.  If  real  to  one  effect,  it  must  be  so  also 
to  every  other  purpose ;  or  if  personal,  personal  all  over.  It  might 
be  conceded  that  Lord  Cringletie  did  intend  to  secure  Forsyth's 
claim,  either  for  the  L.4000,  or  the  whole  price  heritably  upon  the 
lands ;  but  quod  potuit  non  fecit. 

Viewing  the  transaction  in  reference  to  Lord  Cringletie's  corre- 
spondence and  settlements,  if  Lord  Cringletie  believed  that  the  pro- 
perty belonged  to  Forsyth,  that  is  of  itself  sufficient  reason  why  he 
took  no  steps  to  make  the  price  real  upon  the  lands,  or  chargeable 
against  the  heir.  Allowing  that  Lord  Cringletie  did  not  contem- 
plate a  claim  for  the  price  of  Westshield,  either  against  himself  or 
his  succession,  during  the  period  between  July  18279  and  the  cor- 
respondence with  Mr  Adam  in  the  end  of  1835  and  beginning  of 
1836,  his  mind  was  disabused  of  that  erroneous  impression  before 
he  executed  his  deed  of  settlement  in  March  1836  ;  for  he  admits, 
in  his  letter  of  2l8t  January  1836,  that  the  property  had  been  ac- 
quired, and  was  then  held  for  his  behoof,  while  he  was  liable  for 
the  price,  or  balance  of  the  price.  If  he  had  intended  to  keep 
Westshield  out  of  the  trust,  or  make  the  sum  due  on  account  of  the 
price  a  debt  upon  the  heritage,  he  would  have  done  so  during  the 
period  betwixt  January  and  May  1836,  when  he  died.  From  his 
omission  to  do  so,  it  may  be  inferred  that  the  testator  did  intend 
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to  have  the  debt  due  to  Forsyth's  representatiye  an  ordinary  per-  21  Dec.  1837. 
sonal  claim  against  the  executors.  \^ms(^^ 

Mumys  v, 
Dennistoun 

The  executors  ;?fearferf,— The  debt  to  Forsyth  stands  not  on  the  and  Others. 
same  footing  as  a  debt  due  by  a  purchaser  to  the  seller  of  an  estate.  pjeHlbr 
The  money  has  been  advanced  by  a  third  party,  and  the  estate  was  Younger 
conveyed  directly  to  him,  and  either  to  be  held  or  resold  by  him,  '  '^^°' 
in  security  and  repayment  of  the  price,  but  subject  to  the  under- 
standing that  existed  between  him  and  Lord  Cringletie»  The 
transaction  is  as  if  a  conveyance  had  been  first  made  by  Sir  James 
to  Lord  Cringletie ;  and  the  latter  Lord  then  executed  a  disposi- 
tion to  Forsyth  by  way  of  security.  In  fact,  the  case  is  stronger 
than  if  the  title  had  been  vested  in  Lord  Cringletie,  and  he  had 
burdened  the  estate  with  a  real  security  for  L.7000,  in  favour  of 
Forsyth ;  for  the  disposition  to  Forsyth  became,  in  fact,  a  disposi- 
tion from  Lord  Cringletie,  ex  facie  absolute.  Forsyth  has  not 
merely  a  redeemable,  but  an  absolute  title,  and  a  corresponding 
security,  consequently,  for  the  price  advanced  by  him.  The  form 
by  which  the  debt  is  made  to  affect  the  estate  is  immaterial,  if  it 
truly  affect  it ;  and  that  is  the  leading  point  of  inquiry  in  cases  of 
this  kind.  Now,  could  any  security  be  constituted  in  a  form  less 
equivocal  than  by  an  absolute  title,  subject  only  to  an  agreement,  in 
the  nature  of  a  backbond,  by  Forsyth,  to  divest  himself  of  the  pro- 
perty in  Lord  Cringletie's  favour,  on  recovering  payment  of  the 
money  advanced,  and  being  relieved  from  any  engagements  he 
might  have  come  under  with  regard  to  it  ? 

Forsyth,  having  the  absolute  titles  in  his  person,  might  either  sell 
the  lands,  so  as  to  relieve  himself  of  his  advances,  or  convey  the 
lands  to  Lord  Cringletie,  on  his  Lordship  repaying  and  indemni- 
fying him.  There  is  no  evidence  of  Lord  Cringletie's  intention, 
either  when  the  agreement  was  entered  into  with  Forsyth,  or  after- 
wards, that  the  estate  of  Westshield  should  descend  to  his  heir, 
while  the  burden  of  paying  the  price  should  fall  on  his  younger 
children.  On  the  contrary,  he  intended  that  the  estate  should  re- 
main burdened  with  the  price,  as  effectually,  to  all  intents  and  pur- 
poses, as  if  he  had  taken  the  title  directly  to  himself,  and  then 
granted  an  heritable  bond  to  Forsyth  over  the  lands.  The  course 
which  he  did  follow  made  the  case  stronger  for  the  executor's 
argument,  inasmuch  as  under  the  transaction  Forsyth  was  vested 
with  real  rights  and  powers,  which  would  not  have  pertained  to 
him  had  he  held  the  character  merely  of  an  ordinary  heritable  cre- 
ditor. 

Was  this  debt  heritably  secured  to  Forsyth  ?  Supposing  him  to 
have  died  intestate,  would. not  his  heir-at-law  have  been  entitled  to 
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21  Dec.  1837.  it,  and  not  his  executors?  Ersk.  ii.  2,  §  5  ;  Prasep  t\  Praser,  13th 
Nov.  1804,  App.  to  M.  No.  3,  H^ir  and  Exectdcr.  See  M'Nieol 
V.  M'NicoI,  31st  Jan.  1816,  jP.  C  Here  it  was  found  that  when  a 
person  purchased  lands,  and  part  of  the  price  was  declared  a  real 
burden  on  the  lands,  the  purchaser  having  died  before  the  price 
was  fully  paid,  the  part  of  the  price  so  declared  a  real  burden  fell 
to  be  paid  by  the  heir  succeeding  to  the  lands  purcbaded,  not  by  tk^ 
executor.  Here,  though  not  expressed,  it  was  itnpUed,  from  iiie 
nature  of  the  transaction,  that  the  sum  advanced  was  to  be  held  a 
real  burden,  to  be  paid  by  the  heir,  not  by  the  execistor.  See  also 
Clayton  v.  Ross,  3d  March  1826,  2  Wils.  and  Sk.  App.  Cases^ 
p.  40 ;  Morels  Notes  on  Stair^  p.  360.  The  cases  of  Arbutbiioty 
23d  June  1773,  and  the  branch  of  M^Niool  decided  16A  June  1&14, 
have  no  application  to  the  point,  which  is  a  case,  in  sQl  ika  essen- 
tial particulars,  stronger  than  that  which  occurred  in  M^Nldol,  diet 
Jan.  1816. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
not^ : 

<  The  Lord  Ordinary  having  considered  the  revised  cases  for  die 

<  parlies,  and  whole  jMfocess,  finds,  that  the  debt  due  to  the  tms* 

*  teee  of  the  late  Alexander  Forsyth  must  be  satii^ed  out  of  the 

*  exe^utry^  or  personal  estate  of  tbe  late  Lord  Cringletie ;  and  can- 

<  not,  in  a  question  witb  the  executors,  be  charged  upoo  the  heir 
^  succeeding  to  the  land&  of  Westshield,  or  the  trustees  acting  for 

*  behoof  of  such  heir ;  and  before  farther  answer,  appouits  tbe  eause 

<  to  be  enrolled,  that  parties  may  explain  what  deoemitare  may  be 

*  required  to  give  effect  to  this  finding  in  the  present  state  of  the 

*  process.* 

Note. — *  The  leading  provision  in  tiie  memorandum  or  agree*- 
« ment  of  19th  July  1827,  being,  <  that  Mr  Forsyth  shall  porehase, 
^for  behoof  of  Lord  Crinffletie,  the  lands,  of  Westshield^'  &c«  ii  is 
*■  plain  enough  that  Lord  Cringletie  was  truly  the  purchaser ;  and 
'  as  he  died  without  paying  the  price,  the  case  seems  to  &Iioleariy 

<  within  the  principle  of  the  admitted  rule  applicable  in  aiK^  cir- 
^  cumstances*    That  Mr  Forsyth  advanced  the  price  out  of  bis 

*  own  pocket,  and  took  infeftment  in  his  own  name,  did  .not- «&  any 

<  way  change  his-  character  from  that  of  a  trustee^  or  give  him  any 

*  right  or  interest  in  the  property,  as  a  proper  hmtaUe  ^editor  in 

<  the  sense  of  law.     The  trust  being  fully  admitted,  he  ia  weroly 
^  a  personal  creditor  for  the  price  advanced  to  the  seller,  as^Inord 

<  Cringletie's  bankers  might  have  been,  if  he  had  overdrawa  bia 

*  deposit  account  in  order  to  make  paymeal;  and  hia  reaoUing 
^  right  to  retain,  <»  refiise  to  denude  of  tbe  estate,  till  relieved.cf 
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thU  adrance,  is  precisely  parallel  to  wbat  theirs  would  have  been  21  Dec.  1837. 
to  retain  any  title-deeds,  or  other  documents  lodged  or  impledged 

.    ^,    .    ,       J  Murrays©. 

in  tbeir  lianas*  Dennistoun 

<  la  a  subsequ^t  part  of  the  agreement,  it  is  no  doubt  provided  ^^  others, 
that  Mr  Forsyth,  after  getting  himself  infeft,  ^  shall  advance  or     ^J^ 
<  borr&Wf  <m  the  $eeuriiy  of  the  hmisj  a  certain  part  of  the  stipula- 
ted price ;  and  it  is  said  that  this  is  equivalent  to  a  declaration  in 
a  deed  of  aettlementy  that  the  sum  so  to  be  advanced  shall  be  a 
burden  on  those  lands,  and  not  on  the  executry.    But,  in  answer 
to  this,  it  is  to  be  remarked,  IH^  That  it  is  by  no  means  dear  that 
the  words,  ^  on  the  security  of  the  lands,'  were  intended  to  be 
applied  to  the  case  of  an  advance  by  Mr  Forsyth,  and  not  to  the 
case  only  of  his  borrowing,  or  at  least  that  they  were  intended  to 
be  app£ed  to  the  former  ease  in  the  same  sense  as  to  the  latter ; 
aold,  2dj  That,  even  if  this  should  be  held  to  have  been  the  in- 
tention, it  has  not  been  followed  out  or  carried  into  effect  in  such 
a  manner  as  to  make  the  advance,  in  such  a  case  as  the  present, 
a  burden  on  tibe  heir  instead  of  the  executor  of  the  party.   If  Mr 
Forsyth  had  borrowed,  instead  of  himself  advancing  the  money, 
he  must  have  given  the  lender  a  r^ular  infeftment  in  the  lands 
in  order  to  produce  this  effect ;  and  without  this,  the  clause  in 
the  agreem;eat  would,  as  a  mere  power  unexecuted,  have  been,  in 
this  respect,  entirely  inoperative.     In  the  same  way,  if  it  really 
was  iateaded  that  he  should  have  a  power  to  make  himself  a 
pnqper  heritable  creditor  fbr  his  own  advances,  it  was  equally  re- 
quisite tibat,  in  order  to  execute  that  power,  he  should  have 
granted  a  r^fular  infeftment  in  security  to  himself,  (as  a  trustee,) 
for  suefa  speoial  advances. 

*  But  the  conclusive  answer  is,  that  a  stipulation  of  this  kind,  in 
an  on^^us  agreement  inter  vivos,  can  never  be  regarded  as  at 
all  {Murallel  to  an  express  declaration  or  direction  by  an  absolute 
proprietor,  in  a  settlement  intended  to  regulate  the  interests  of 
Ins  luonatiTe  successors  after  his  death.  In  such  a  case,  being 
arbiter  tA  snse,  every  declaration  of  his  wiU  is  justly  considered 
is  a  eondUian  of  the  several  provisions  he  has  made  out  of  it,  and 
necessarily  binding  on  those  who  take  benefit  from  them ;  whereas, 
in  the  former,  it  implies  only  a  personal  obligation  between  him 
and  the  ether  contracting  party,  and  can  never  be  interpreted,  in 
a  case  where  that  party  insists  only  on  a  personal  right  to  repay- 
meot  as  a  trustee,  into  a  deliberate  invasion  of  the  rights  and 
tiabiltties  of  hb  legal  successors  in  heritage  and  personalty  re- 
spectively. If  Mr  Forsyth  had  attempted,  after  Lord  Cringletie's 
death,  to  make  himself  a  proper  heritable  creditor,  by  a  special 
mfeftment  in  security,  or  even  if  his  executors  were  now  suir.g 
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21  Dec.  1637.  ^  the  beir  for  such  an  infeftment,  a  case  might  he  raised  on  the 
^  construction  of  the  clause  already  referred  to  in  the  agreement^ 
^  under  one  result  of  which  the  judgment  now  given  might  be  liable 
*  to  some  question*  But,  as  things  now  stand,  there  Beexns  no 
^  serious  difficulty/ 

The  executors  reclaimeJL 


Murrays  v. 
Dennistoun 
and  Others. 


Opinion  of 
Court 


Lord  Glenlee. — I  do  not  olgect  to  the  general  principles  stated, 
as  applicable  to  the  ordinary  case  where  a  party  purchases  an 
estate  and  dies  before  paying  the  price,  in  which  ca^e  the  heritage 
must  go  to  the  heir,  the  price  becoming  a  burden  on  tt^e  executry. 
But,  then,  we  cannot  apply  that  principle  to  the  ciroumstaoces  of 
the  present  case.  Matters  are  not  the  same  as  if  Lord  Crin^Ietie 
had  been  proprietor  hims^  before  entering  into  the  agreement 
with  Forsyth.  There  was  the  case  of  Birrell  t?.  Birrell,  14th  De- 
cember 1825,  in  the  First  Diyi8ioii»  which  I  do  not  think  was 
rightly  decided.  Lord  Meadowbank.  dedided  in  fiivour  of  the  heir  i 
but  the  Court  altered,  although  they  retnmed  to  Lord  Meadow- 
bank's  interlocutor.  £ut  the  decision  there  d^ended  on  the  lands 
haying  flowed,  from  the  party  himself.  .  But  here  Lord  Cringletie 
had  no  concern  with  the  lands.  He  entered  into  an  agr^ment 
with  Forsyth  that  the  latter  should  buy  the  lands  and  coixyey  them 
to  him ;  so  that  the  result  was,  that  Forsyth  was  the  absolute  iinUr 
mited  fiar  of  the  lands,  subject  only  to  the  obligations  yoluntarily 
undertaken  by  him,  and  which  are  contained  in  the  back  lett^,  by 
which  he  was  entitled  to  sell  the  lands,  and  apply  th^  price  in  pay- 
ing himself.  The  balance,  after  paying  the  price,  would  haye  h^ 
longed  to  the  heir.  Forsyth  could  not  haye  come  against  the 
youipiger  children.  Besides,  there  was  nothipg  to  preysnt  Forsjth 
selling,  and  after  haying  indemnified  himself,  paying  .tbe^  balaooe 
to  the  younger  c^hildren ;  but  Fpr^yth's  represaptatiyes  must.transi* 
act  with  the  heir, 

Ju^jrd  Jn$tic€*Clerh — I  mnst  confess  that  tbayiew  now.  stoted 
suggested  itself  to  me  in  perusing  these  papers,  and  I  p«t  &9 
question,  why  may  not  the  trustees  of  Foi:sytb  s^l.th^la^ds,  4U|4 
apply  the. price  in  liquidation  of  the  adyance  aptuaUy .  niade, .  and 
then  hand  oyer  any  balance  to  the  heir?  There  c^n  be.nO:daubtf 
from  the  documents  produced  holograph  of.  Lord  Qri|9|^etii^  that 
he  took^a  dWi^rent  yiew  of  the  agreement  firom  vha't.tiievtersa^  of 
it  might  present ;  and  this  shows  that  the  parties  had  se^p,  CMfsa 
to  depart  from  the  original  agreement.  There  can  be  no  doubt, 
if  Forsyth  had.  mt  been,  satisfied^  b^  might  hay^  -n^ld  tbA.^tat% 
and  so  may  his  trustees  now ;  and  if  the  estftte  duly  kiDught 
L.6500,  the  worst  yiew  of  it  is,  that  a  claim  for  L.500  woald  lie 
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against  the  heir  if  he  did  not  choose  to  take  the  lands  for  the  ha-  21  Hee.  1837. 
hmce.    I  have  great  difficulty  in  acceding  to  the  view  of  the  Lord    ^*^V^^ 
Ordfaary.  ^S!,- 

Lord  Medvoyn. — I  concur  in  the  views  stated  by  your  Lordships,  and  others. 
No  doubt,  if  a  party  purchase  an  estate,  and  die,  leaving  the  price  Qpi^  ^f 
unpaid,  his  heir  wiU  get  the  estate,  and  his  executor  will  have  to  Court, 
pay  the  price  as  a  debt  affecting  the  executry.    That  rule  is  found- 
ed on  the  reasonable  presumption,  that  no  man  will  purchase  an 
estate  without  having  money  to  pay  the  price,  which  he  thus  means 
to  transfer  from  personal  to  heritable  quoad  his  succession*     But 
that  pnticiple  does  not  apply  to  the  present  case.     It  appears  from 
file  terms  of  the  memorandum  that  the  original  agreement  was 
somewhat  <BfPerent  from  what  was  afterwards  followed  out.     For- 
syth was  to  puircfaase  the  lands  on  the  condition  stated  in  the! 
memoraridam;' but  Forsyth,  instead  of  borrowing  money  en  the 
hnds,  has  paid  the  price.     What,  then,  is  the  nature  of  the  claim 
by  the  trustees  of  Lord  Oringletie,  acting  for  his  heir,  against  the 
younger  children?  If  Forsyth  had  conveyed  the  lands  to  Lord 
Crb^etie,  and  got  an  heritable  bond  for  the  price  advanced  by 
him,  the  debt  would  no  doubt  have  devolved  as  a  burden  upon  the 
bar.  But  is  the  result  different  ?  Forsyth  has  got  an  absolute  dis- 
positioh  to  the  property ;  he  has  a  real  security  in  the  lands ;  and 
these  \sxsiSA  cannot  be  acquired  by  the  heir  unless  on  payment  of 
the  price.    Forsyth's  right  is  as  much  of  the  nature  of  a  real  secu- 
rity asr  if  be  had  talcen  an  heritable  bond  for  the  price.     I  think 
the  consequence  would  be  the  same  ev^n  if  Forsyth  were  not  infeft 
in  the  lands ;  for  if  Lord  Cringletie's  heir  is  only  entitled  to  claim 
the  estate^  frotn  him  on  paying  the  price,  it  follows,'  that  there  is  no 
daim  in'ihe  first  instance  against  Lord  Cringletie's  executors. 
The  matter  may  be  tested  in  this  way.     Looking  to  the  state  of 
Ae  title  of  the  ;(iroperty,  it  is  plain  that  Forsyth  might  sell  the 
lands.    Suppose  he  had  sold  the  property,  could  Lord  Cringletie^s 
heir  have  brought  an  action  agmnst  the  younger  children,  and  main- 
tained that  they  ought  to  have  paid  Forsyth  the  price,  and  thus 
prevented  the  sale  of  a  property  which  would  otherwise  have  fallen 
br  him-  as  heit^  ?  I  think  there  would  have  been  a  good  defence 
agtindt  Mieh  an  action. 

Lotd  MtadMhftnk  absent. 

The  TAfirdi  dflferi^if  the  ittterlotutor,  atid  remitted  t6  the  Lord  Judgment, 
^rdhrttty. 


» • » 


fiiHtf  tMhMrf^  Sfrmfi     -  -  '  AM.  O,  B£Bt.         '  Alt  Vnighum  and  Wm,  Smythe. 
,  Jmm  HrAUm^  ¥r^«.  mvI  Jk  CMuim,  Agcnti.        T.  Clerk. 
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FIRST  DIVISION. 
No.  XXXVI.  22rf  December  1837. 

MaVER 
againBt 

MACKENZIE. 

SuBRiFF-CouRT. — RECORD. — Rb8  novitbh  ybmisss. — Found, 

that  the  Sheriff  had  acted  irregularly  in  pronouncing  judgoi€iit  in 
a  case  without  closing  a  record,  upon  a  matter  nonter  yeniens  ad 
notitiam,  in  regard  to  which  a  condescCTdence  and  angwers  bad  been 

put  in* 

Act.  Pyper.         Alt.  PatUm.        D.  Chridie,  S.  &  C.  and  T,  Intm,  W.  8.  Agtnik 

C.  R. 


FIRST  DIVISION. 

No.  XXXVIL  22d  Deoember  1837. 

JAMES  MARTIN 
against 

JOHN  MURRAY  and  Otbsi». 

Process. — Cessio. — In  this  case,  the  Sheriff^substitnte  of  Ren* 
frewshire  pronounced  an  interlocutor  continuing  the  diel^  at  iriiicb} 
by  a  previous  interlocutor,  the  pursuer  had  been  afqpointcd  to  at* 
tend  personally  in  Court  to  hear  sentence  prononnced,  in  Yespeot 
that  the  process  is  at '  avisandnm  with  the  Sheriff-depute*'  There- 
after the  pursuer  failing  to  appear,  his  bond  of  caution  to  attend 
all  diets  of  court  was  forfeited  to  the  defenders,  his  oreditois.  Tbe 
pursuer  lodged  a  reclaiming  note,  in  terms  of  section  &  of-  tbe 
cessio  act     The  Court  pronounced  the  following  interiocntor: 

*  Recall  the  interlocutor  reclaimed  against,  and  reviit  to  tbe  Sheriff 

<  to  proceed  as  shall  be  just;  in  respect  that  it  was  itteompetent  for 

<  the  Sheriff-substitute,  while  the  cause  was  under  appeal  to  the 

*  Sheriff,  to  pronounce  any  interlocutor ;  tind  find  the  rechumer 

*  titled  to  expenses/ 

Act.  Ivory,        All.  MonUi^.        S,  Clerk; 

C*  R* 


I 
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SECOND  DIVISION. 
No*  XXXVIU.  2U  Deoembfir  183?. 

ADA.M  GIBSON 

DIRECTORS  OF  TAIN  ACADEMY. 

SocHBiY. — Schoolmaster. — The  Tain  Academy  being  vested  by 
*  raytd  ekarier  in  a  body  of  directors^  who  were  empowered  to  mahe 
'  bjfdamit  by  one  of  which  it  was  provided^  that  ^  in  case  it  shall  be 
^  found  nsoBmrnry  to  discontinue  any  of  the  teachers^*  this  shall  be 
done  by  the  directors  in  a  manner  therein  pointed  out^^^foundy  that 
the  directors,  acting  in  the  manner  specifiedy  were  entitled  to  dismiss 
a  teacher  without  being  obliged  to  assign  special  reasons  therefor ; 
and  a  suspension  and  interdict  at  the  teacher^s  instance  refused. 

(Sequel  of  Case  collected  lltk  March  1836,  F.  C.) 

Bt  royal  charter  in  1809,  the. Tain  Academy  was  vested  in  a  body  Namtife. 
of  directors,  of  whom  a  certain  number  were  official  persons :  eight 
were  t»  be  cfaosoA  by  subscribers  of  ten  guineas  and  up^rds,  and 
the  remainder  were  the  subscribers  of  L.50  and  upwards,  with  the 
heirs  of  subscribers  of  JUIOO  and  upwards.     The  charter,  inter  alia, 
provided,  *  that  seven  directors  shall  be  a  quorum,  and  all  questions 
'  shall  be  determined  by  ballot  at  the  meeting  of  the  directors/ 
The  subscribers  were  empowered,  at  the  general  annual  meeting 
sB^SOtk  April  er  1st  May,  ^  to  make  such  otlier  and  so  many  bye* 
^hwi^  regiilatifKDs,  rules  and  or4ers  as  they  or  the  mtgority  of  them 
^present  at  auefa  meetings  shall  judge  proper  and, think  necessary 
^forthe  better  government  and  direction  of  the  said  academy,  and 
^  tbe  laid  regulations  herein  above  recited,  as  well  as  the  byelaws^ 
^^regohitions^  rules  and  orders  to  be  made  in  future,  or  any  of  thep& 
*  to  alter  or  annul  as  to  tbe  members  of  the  said  incorporation  so 
'  tasemUed,  or  the  mfyor  part  of  them  present^  shall  seem  proper 
^  and  irequbite,'  provided  due  notice  were  given,  and  that  such  re- 
gnhliDna  werOnMl  eoatrary  to  the  laws  of  the  realm  and  the  ge- 
nial objeo^ftftd  nieaning  of  the  charter.     By  tbe  charter,  the  pa- 
tronage of  the  academy  was  vested  in  the  subscribers,  and  power  is 
giventtO'tbem  ^  to  fiU  up  vaoanciea  ia  the  ti^ach^rs,  if  there  are  any ;' 
snd,  in  general,  to  give  their  orders  respecting  what  might  appear 
necessary  for  the  good  of  the  institution ;  but  there  was  no  express 
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22  Dec.  1837.  power  given,  either  to  the  subscribers  or  directors,  to  remove  or 
'^^'V^^    dismiss  teachers  with  or  without  a  cause.     Preparatory  to  the  elec- 
mtorTo^Tain  ^^^"  ^^  masters,  the  directors,  in  October  1812,  agreed  to  a  set  of 
Academy.       byclaws  and  regulations  for  the  direction  of  the  academy. 
KarratiYe.  ^^  Adam  Gibson  was  appointed  Latin  teacher  on  16th  Decem- 

ber 1812,  subject  to  a  condition  of  his  being  found  qualified  by  the 
principal  and  two  professors  of  the  University  of  Edinburgh,  and 

*  subject  always  to  the  rules  and  regulations  adopted  by  the  direo- 

<  tors  for  the  government  and  management  of  the  institution,  as 

*  well  as  the  byelaws  which  the  directors  have  laid  down  for  the 

<  internal  regulation  of  the  institution.' 

The  academy  was  opened  on  15th  February  1813»  and  at  the 
annual  meeting  of  the  subscribers  on  30th  April  thereafter,  the  re< 
gulations  prepared  by  the  directors  were  laid  before  them,  and  the 
minutes  of  the  meeting  bear :  <  Mr  William  Murray,  the  secretary, 

*  represented  to  the  meeting,  that,  as  formerly  intimated  to  the 

*  rector  and  teachers,  they  had  got  a  copy  of  the  regulations,  and 

*  that  they  were  then  desired  to  mention  any  thing  in  these  regu- 

*  lations  that,  in  their  opinion,  would  require  any  alteration,  as  well 

*  for  their  comfort  as  for  the  benefit  of  the  students :  That  he  had 

<  accordingly  received  a  letter,  signed  by  the  rector  and  all  the 

<  masters,  dated  the  24th  current,  which  he  now  produced,  and 

*  which,  being  publicly  read  to  the  meeting,  they  think  it  uniieces- 

*  sary  fully  to  engross  the  same  in  their  minutes,  but  think  some 

*  alteration  in  the  former  regulations  necessary ;  and  having  care- 

*  fully  gone  over  the  same,  with  the  rector  and  masters'  remarks, 

<  they  have  unanimously  adopted  the  following  regulations,  which 

*  they  direct  and  appoint  to  be  the  standing  regulations  of  the  Tain 

*  Royal  Academy  until  cause  shall  be  shown  to  any  future  general 

*  meeting  for  any  alteration.'  One  of  these  byelaws  ivas  expressed 
in  the  following  terms:  *  Sixthly,  In  case  it  shall  be  found  neces- 

*  sary  to  discontinue  any  of  the  teachers,  which  can  only  be  done 

*  by  a  special  meeting  of  the  directors,  regularly  called  for  the  pur- 

*  pose  by  tlieir  preses  for  the  time  being,  it  is  understood  and  de- 
^  dared,  that  such  teachers  shall  receive  three  months'  previous  no- 

*  tice  of  such  intention  before  his  services  are  declared  at  an  end ; 

<  and,  in  the  event  of  any  of  the  teachers  wishing  to  leave  the  in- 

<  stitution  of  his  own  accord,  such  teacher  shall  be  obliged  to  give 

<  three  months'  previous  notice  to  the  preses  of  the  directors  for^the 

*  time  being,  before  the  close  of  a  session,  of  his  intention  of  giving 
^  up  the  charge.'  This  byelaw  was  one  of  the  original  regulations 
of  the  directors,  submitted  to  the  rector  and  masters,  and  sanctioned 
by  them,  with  this  variation,  that  the  original  provided  for  the  re- 


Na  38.  COURT  OF  SESSION.  281 

mo?al  of  a  teacher,  not  only  if  found,  <  on  inquiry  by  tbe  directors,  22  Dec.  1837. 

*  to  be  unworthy  of  trust,  but  also  if  he  be  unsuecessfuL'  -     ^**«»s/^»^ 

Reasons  for  dissatisfaction  with  Mr  Gibson,  as  Latin  teacher,  rertoracTfiSn 
having  been  allied,  after  preliminary  adrertisement,  a  meeting  of  Academy. 
the  directors  was  held  on  16th  November  1836,  *  for  tbe  purpose  j^g^^J^Jj^^ 

*  of  taking  into  consideration  and  disposing  of  a  motion  to  be  made 

*  for  discontanoing'  the  complainer  as  Latin  teacher  in  the  academy. 
The  minutes  of  the  meeting  bear.  That  *  Mr  Murray  moved  that 

<  tbe  meeting  resolve  that  it  is  highly  expedient  and  necessary  to 

*  dispense  with  Mr  Adam  Gibson's  services  as  one  of  the  teachers 

<  of  the  academy.     The  motion  being  seconded  by  Mr  J.  Macken* 

*  sicy  the  meeting  balloted ;  and  having  unanimously  balloted  for 
*the  motion,  they  accordingly  unanimously  resolve  to  dispense 

*  with  the  sand  Adam  Gibson's  services  with  the  least  possible  de* 

*  lay  consistent  with  the  forms  prescribed  by  the  charter  and  bye* 
^  laws;  and  with  this  view  the  meeting  instruct  the  preses  to  make 

*  regular  and  formal  intimation  to  the  said  Adam  Gibson  of  this 

*  resolution  and  intention,  and  direct  their  preses  to  call  another 

*  general  meeting  of  the  said  directors,  to  be  held  not  sooner  than 

*  three  months  from  the  date  of  said  indmation  to  the  said  Adam 

*  Gibson,  for  the  purpose  of  disposing  of  a  motion  to  be  then  made 

*  for  carrying  the  resolution  of  the  present  meeting  into  e£fect,  by 
^dispensing  with,  and  declaring  the  services  of  the  said  Adam 

*  Gibson  at  an  end.' 

Mr  Gibson  thereupon  presented  a  bill  of  suspension  against  this 
proceeding  of  the  directors,  by  whom  answers  were  afterwards 
given  in. 

The  bill  of  suspension  was  presented  on  17th  February  1887, 
and  its  conclusions  were:  *  Therefore,  and  for  other  reasons  to  be 
^  proponed  at  the  discussing  hereof,  the  foresaid  resolutions  of  the 

*  directors,  or  pretended  majority  of  directors  of  the  Tain  Academy, 
*of  16tfa  November  1836,  and  all  resolutions,  minutes,  acts  and 
^  deeds  of  the  said  directors,  managers,  subscribers,  or  others, 
^  whereby  they  have  dispensed  with  the  complainer's  services  as 
^  teacher  of  Latin  and  other  languages  in  the  said  academy,  or  dis- 

*  missed  or  removed,  or  resolved  to  dismiss  or  remove  him  there- 

*  from,  or  otherwise  have  affected  his  situation  therein,  with  all  fol- 

*  lowing  or  competent  to  follow  thereupon,  ought  and  should  be 

*  simpliciter  suspended,  and  that  without  caution  or  consignation, 

*  as  aforesaid :    And  further,  the  said  subscribers,  directors,  and 

*  others,  managers  or  officers  of  the  said  academy,  and  all  others 
^  employed  by  them,  or  in  their  name,  ought  and  should  be  prohi- 

*  bited,  interdicted  and  discharged,  from  any  way  troubling  or  mo- 

*  testing  the  complainer  in  the  exercise  of  the  said  office  of  teacher, 
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f8  Dee.  18S7.  <  or  in  the  e&joyisent  of  die  rights,  pritileges,  profeamns  and  ono- 
l^^'v^^  *  loments  tbetconto  appertatningf,  until  the  diteiisdion  of  the  ktten 
x»lreeton  of  ^  ^^  foUow  heroBpoi/  The  Lord  Ordkary  oti  the  BUb>  on  the 
Tain  Acadmny.  same  day,  pronomiced  tiie  following  iDterloGBtor :  <  To  see  and 
NarratiTA.       '  answer  within  fourteen  days^  laeaiitinie  grants  the  intwdiet  as 

<  craved,  and  to  be  inthnated/ 

Thereafter,  on  22d  February  16^7,  at  a  general  meelbg  of  the 
respondents,  the  following  proceedings  took  place:  <  Mr  John 

*  Grant,  writer.  Tain,  the  secretary,  produced  copiee  of  the.  follow^ 
^  ing  newspapers,  of  the  dotes  after  mentioned,  and  containiag  the 

<  advertisements  of  the  present  meeting,  of  the  time,  rplace,  and 
^  purpose  thereof,  as  directed  to  be  made  by  the  spedal  general 
^  meeting  of  direetors  of  the  16th  of  Novenodber  last,  which  neiTi* 

<  papers  were  laid  upon  the  table  of  the  meeting:  InvernesaJoai^ 
'  nal,  9th  December  id30;  Scotsman,  I6th  Deeemb^  1886;  In- 

<  vemess  Courier,  14th  December  1836;  London  Courieri  SSd 
^  December  1686 ;  Inverness  Joarnal,  ISfli  Fdbroary  182^7#    Tht 

*  secretary  idso  stated,  that  a  special  intimation  of  the  presantmeettr 

<  ing,  and  of  the  time,  place,  and  purpose,  had  beea  nmde  to. Mr 

<  Adam  Gibson ;  and  he  now  produced  a  certificate^  or  aittestatioii 

<  of  that  fact,  subscribed  by  David  Ross  junior,  Esq.  writeiv  Taia^ 

*  late  secretary  for  the  directors,  James  Gair,  accoimtaiit  in  the 

*  British  Linen  Company  Bank,  Tain,  by  whom  the  said  intiaM'* 

<  tion  was  made;  but  the  said  Adam  Gibson  did  not  i^peart    in 

<  reference  to  the  minutes  and  resolutions  of  the  former  meetijig^f 

<  the  16th  November  1836,  the  said  WilUam  Murray  stated,  ttat 

<  it  was  matter  of  notoriety  to  the  directors,  and  to  the  inbabttaats 

<  of  Tain  genemlly,  that  the  Latin  class  of  the  academy  had  proved 

*  a  total  fiailore  in  the  hands  of  Mr  Gibson,  as  appeared  from  the 

<  entire  desertion  of  that  class  of  the  academy,  and  that  mattea 

<  had  remained  in  the  same  state  for  upwards  of  two  years  past; 

*  from  which  it  was  evident  Mr  Gibson  had  lost  the  confidence  of 

*  the  parents  and  guardians  of  pupils  attending  the  seminary.     He 

*  therefore  moved  that  the  meeting  of  directors  do  now  discontiaQO 

<  the  said  Adam  Gibson  as  a  teacher  in  this  academy,  dismiss  him 

<  from  the  said  oflBce,  and  declare  his  services  at  an  end.    This  mo* 

<  tion  was  seconded  by  the  said  John  Mackenzie:  and  the  meeting 

*  then  proceeded  to  dispose  thereof  by  a  vote ;  and  having  accord^ 
^  ingly  voted  by  ballot,  the  same  was  unanimously  carried  ia  the 

*  affirmative,  and  was  adopted  as  tho  determination  of  the  meetiiq^. 

*  They  accordingly  did,  and  hereby  do,  diseontinae  the  said  Adam 

*  Gibson  as  a  teacher  in  the  Tain  Royal  Academy,  dismiss  him 
^  from  the  said  office^  and  declare  his  servtoes  at  an  end.  They  fiv- 

*  ther  direct  information  of  this  resolution  to  be  made  to  the  said 
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^  Adam  Gibgon,  by  serving  bim  with  a.<H»py  thereof;  but  in  respect  tst  Dec  1837i 
'  of  an  iaterdict  by  the  Supreme  Court  intimated  to  the  meeting,    Wy^ 

*  diey  dedare  tb«t  the  existing  state  of  the  possession^  sach  as  it  DiMtm  of 
'ifl^  shall  oontinae  withoat  disturbance  or  interroption>  until  the  Tain  Academy. 

*  question  of  interdict  be  finally  decided*'  Narnihe. 

Gibson  thereupon  presented  a  petition  and  eompIaint»  with  con- 
sBirence  of  hit  Majesty's  Advocate,  against  the  directors  present 
St  this  meeting,  as  having  been,  by  the  proceedings  thereat^  guilty 
of  a  breach  of  interdicts 

The  Lord  Ordinary  having  reported  the  bill  of  suspension,  the 
petition  and  compbunt  was  advised  on  the  same  day  with  it.  As 
to  tbe  petition  and  complaint,  the  Court  were  eqnaily  divided  in 
opinion  on  the  sobjeet,  and  directed  the  papers  to  be  laid  before 
the  i^hole  Gomt. 

In  the  suq»einion  and  interdiet  the  following  interlocutor  was 
pronoonced : 

*  The  Lords  having  advised  this  bill»  with'  the  answers  and  pro- 
^  diiedons»  and  beard  counsel  for  the  parlies,  on  report  of  Lord 
^  Caninghame^  Ordinary,  refuse  the  bill,  and  recall  the  interdict, 
^  the  respondents  stating  that^  in  the  event  of  a  resolution  being 

*  psssed  at  any  other  meeting,  declaring  the  acf  vices  of  the  com- 

*  plainer  at  an  end,  and  in  terms  of  the  charter  and  byelaws,  that 

*  reiolation  should  not  be  carried  into  effect  for  three  weeks  there- 

*  after,  to  enable  the  complainer  to  present  a  bill  of  suspension  and 
<  mteidicl,  if  80  advised** 

Thereafter,  tbe  respondents  advertised  a  new  meeting,  (without 
regard  to  the  fermer,)  for  canying  into  due  effect  the  resolutions 
of  the  meeting  of  10th  November.  This  meeting  was  held  at  Tain 
oa  the  1st  August  Due  intimation  of  it  wae  given  to  tbe  com- 
phuner;  and  it  was  also  intimated  to  Urn,  that  the  directors  would 
have  no  objection  to  meet  with  him,  and  to  hear  any  statements  or 
ozpfamatione  which  he  might  have  to  offer*  He  accordingly  attend- 
ed  tbe  meeting ;  but  notwithstanding  a  statement  made  by  him,  a 
resoiatton  was  carried  to  dismiss  him. 

Gibson  then  presented  this  bill  of  suspension  and  interdict,  in 
which  he  alleged  that  the  desertion  of  his  class  had  been  caused  by 
the  ads  of  the  directors  of  the  academy,  who  had  brought  a  rival 
teacher  from  Inverness,  who  taught  at  half  the  fees  charged  in  the 
scademy*  Their  reason  for  this  he  averred  to  be  his  opposition  to 
a  reduction  of  the  academy  fees*  He  £Eurther  alleged,  that  they  had 
goaranteed  a  certain  income  to  this  rival,  and  promised  him  the  ap« 
pointment,  if  they  got  quit  of  the  complainer. 

In  the  answers  the  dismissal  was  justified  on  the  general  right, 
ts  well  as  on  proper  grounds  of  dissatisfaction » 
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d2  Dec.  1837.      Counsel  were  fully  heard. 

Dir^"ore  of  Moncreiff^  for  the  complainer,  pleaded — That  the  directors  were 
Tain  Academy,  not  entitled  to  distniss  hiui  without  good  reason  alleged  and  proyedi 
CompUmer'9  ^"^  ^^^  merely  because  they  thought  it  expedient  and  necessary  to 
Pleas.  do  so.     1.  It  Is  trite  law,  that  a  parochial  schoolmaster  holds  his 

situation  under  the  protection  of  special  statute,  and  is  only  re* 
movable  on  malversation  established  against  him.  But  the  principle 
of  this  act  has  been  extended  to  other  schoolmasters  by  decisions^ 
which  establish  that  the  master  of  a  public  school,  whether  paro* 
chial  or  not,  is  not  in  the  condition  of  a  hired  servant,  and  not  re* 
movable  at  pleasure;  Magistrates  of  Montrose,  Diet  13,118; 
Kempt  V.  the  Magistrates  of  Irvine,  Diet.  13,186;  Adam  o.  the 
Directors  of  the  Inverness  Academy,  11th  March  1830,  F.  C,  S. 
The  respondents  have  no  authority  given  them  by  their  charter  re- 
lative to  the  dismissal  of  teachers.  3.  The  byelaw  above  quoted 
does  not  supply  this  omission  in  the  charter,  as  H  wias'  not  passed 
titil  after  the  complainer's  election,  and  was  not  tfieh  intimated  to 
him.  Besides,  as  the  charter  prohibits  byelaws  contrary  to  the 
laws  of  the  realm,  this  byelaw  was  not  legally  pas^d,  if  it  can  he 
interpreted  as  conferring  on  the  directors  a  power  of  dismissal  at 
pleasure. 

Respondents*  The  tespondeuts  answered — That,  I.  They  did  hot  dismtsstlie 
^^^*^  complainer  without  having  suiBScient  cause,  and  that  he  is  Hot  in  the 

situation  of  a  parochial  schoolmaster,  or  the  rector  <if  an  academy, 
who  have  been  held  not  dismissible  at  pleasure.  IThe  impclrrof 
the  decisions  is  merely,  that  schoolmasters  at  the  head  of  public 
academies  cannot  be  dismissed  arbitrarily,  or  at  the*  mere  whfmt»f 
the  managers,  but  that  they  may  be  dismissed  if  their  c6ndncthas 
been  such,  that,  in  the  opinion  of  the  managers,  it  woultt  be  distri- 
mental  to  the  institution  to  retain  them.  But,  moreover,  &ese  de- 
cinons  do  not  apply  to  the  complainer,  wlio  is  not  rector,'  But  to 
under  teacher  or  usher,  who  may  be  removed  at  pleasure ;  JesSoa 
V.  Gray,  13th  Jan.  1799;  BroxorCs  Sup.  v.  600.  2.  The  respon- 
dents have  the  same  power  by  their  charter  to  dismnss  the  tetcKers 
that  they  had  to  elect  them,  there  being  no  special  clause  appHcaUe 
to  either;  and  the  complainer  cannot  be  heard  to  dispiite  thelMe 
of  the  parties  from  whom  he  derives  right.  3.  Tlie  byelaw  abiM 
quoted  was  an  inherent  and  necessary  part  of  the  eotitraet'-IMMir^ 
the  complainer  ^nd  respondents;  and  the  true  MeaYiittg of  tbat ttjr^- 
law  was,  to  give  the  dhrectors  power  to  dismiss,  if  they  tbooght  it 
necessary.  4.  A  suspension  and  *  interdict  is  incotnpetettt'in'ltie 
present  case,  the  elfect  of  it  being,  that  the  academy  timstt^mttia 
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without  a  proper  teacher  till  the  issue  of  the  litigation.     The  com-  22  Dec.  1837. 
plainer  is  not  entitled  to  obstruct  the  respondents  in  the  exercise  of    ^*^v^^ 
their  power  of  dismissal  by  means  of  a  bill  of  suspension.     If  they  p^r^l),^'  ^f 
have  exceeded  or  abused  their  powers,  liis  proper  remedy  is  by  Tain  Academj. 
ao  action  of  damages;  Mason  v.  Scott's  Trustees,  14th  Jan.  1886, 
F.C. 

The  Lord  Ordinary  reported  the  bill  and  answers  to  the  Court, 

with  the  following  note : 
'  As  this  case  has  been  matured  in  various  previous  discussions,  Lord  Ordi- 
aod  is  fully  argued  in  the  bill  and  answers,  the  Lord  Ordinary  "''^r**  Note, 
thinks  it  for  the  interest  of  both  parties  that  the  merits  should  now 
be  disposed  of,  if  possible,  by  a  judgment  of  the  Inner-House ;  by 
which,  thMgh  issued  only  from  the  Bill-Chamber,  the  whole  mat- 
ter in  dispute  may  probably  be  practically  settled  If  he  had  been 
to  give  his  owo  juc^meiil  in  this  stage  of  the  proceeding,  it  would 
have  been  .for  passing  the  bill;  not,  however,  because  he  had 
made  up  his  mind  judicially  that  the  letters  ought  to  be  suspended 
simpliciter,  but  because  he  was  not  so  satisfied  of  the  reverse  as 
to  jostjfy  him  in  precluding  the  complainer  from  taking  the  opi- 
nion of  the  Court  on  the  question  by  refusing  the  bilL  If  a  sin- 
gle judge  sitting  in  the  Bill-Chamber  entertains  any  serious  doubt 
as  to  a  question  which  must  eventually  go  to  the  Inner- House,  it 
ia.ooEceived  to  be  his  duty,  generally,  to  pass  the  bill.  And  even 
wjiere,.  from  the  fulness  of  the  argument,  or  such  other  circum- 
stances as  occur  in  the  present  case,  there  is  reason  to  expect 
that  aa  authoritative  opinion  on  the  merits  may  be  more  speedily 
ob^ined  by  reporting  the  bill  and  answers,  it  is  apprehended  that 
Jie,JBM^  b^  equally  justified  in  following  such  a  course  by  the  ex- 
isteiQcc  pf  such  a  doubt,  and  equally  excused  from  individually 
fiocining  any  pocstive  opinion  on  t^e  merits. 
/  There  are  several  points  in  the  complainer's  argument  wUch 
^e^ncei.ves.  to  be  pn tenable ;  and  some  which  appear  to  be  press- 
ed, ^ith.  no  great  discretion.  But  others  raise  questions  of  diffi- 
coUjr*.    On  the  wiioje,  the  Lord  Ordinary  is  of  opinion,  that  the 

l^op^plainf  r  was  bound  by  the  byelaw  relied  on  by  the  respondents, 
«jii(,;)mt.by^w  was  duly  enacted  in  terms  of  the  charter*  But  he 
.i)^  4<uibt9  whether  it  was  so  enacted.     The  charter  distinctly  re- 

^^^m|(fe^.  not  onlyt^hat  all  byelaws  shall  be  adopted  only  at  the  an* 
j^f^Lj^Batixigs  Qfi  aOtb  April,  but  that  previous  notice  of  the  inten* 
|^a7(bf^,|o.pri9pq|9e  them  shall  be  given  <  by  public  advertisement 

^ifft^i^iJUKpAoa.  a94  £dinhnrgh  juei^apapers,  one  month  at  least 

Vgrt^viojifJitiQ^/pBhapnaal  ^oacilii^;'  aodjt  is  i^iderstood  to  be  ad* 
^it>J^'ib^  AO  ft^ch.  nolice  was  given  as  to  Ihe  byelaws  now  in 
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22  Dec.  1837.  ^  qaestion  ;  and  whether  the  effect  of  this  omission  can  be  held  ob* 

^^^V^    *  viated,  either  by  the  alleged. oooipaet  with  the  teachers^  or  the  sub^* 

Directoraof      ^  ftte"tial  iteration  and  hosftologalion  of  the  law,  by  its  publication 

Tain  Academy.  *  aiid  recital  Without  objection  at  various  advertised  aieetingsfor 

'^^         *  twenty-five  years  ensuing,  is  a  question  deserving  perhaps  of  iBore 

*  serious  attention  than  the  respondents  have  been  pleased  to  bestow 

*  on  it. 

*  The  main  grmiods»  however^  on  which  he  would  have  been  in- 

<  duced  to  pass  the  bill,  are,  Ut^  That  th^  byelaw  itself  only  enw 

*  powers  the  directors  to  remove  a  teacher,  *  in  case  it  shall  be  found 
*'  necessary '  so  to  do ;  which  does  not  seem  to  be  something  diffe* 

<  rent  from  a  power  to  remove  whenever  they  think  proper^  or,  m 

*  short,  at  their  pleasure ;  while,  if  a  Becessity  (moral  necessity  of 

*  course)  is  required  to  justify  the  measure,  it  is  dilEcult  to  suppose 

*  that  its  existence  should  be  held  proved  by  their  mere  allegation, 

*  and  without  allowing  the  party  most  interested  to  disprove  its 

<  reality ;  and,  2^/,  That  the  opinions  given  in  the  case  of  Inverness, 

<  in  1815,  do  give  so  much  countenance  to  the  argument  maintsiiied 

<  by  the  complainer,  as  to  make  it  fitting  that  it  should  not  be  re- 

<  jected  in  a  case  so  nearly  analogous,  without  the  gravest  consider 

*  ration.    The  Lord  Ordinary  is  also  a  good  deal  moved  in  this  ques^ 

<  tion  of  the  construction,  or  legal  application  of  the  byelaw,  by 

<  the  variance  of  the  terms  in  which  it  is  expressod  in  the  original 

*  draft,  enacted  ad  interim  on  14th  October  1812,  and  those  in  whieii 

*  it  is  finally  adopted  on  dOth  April  thereafter.     In  the  former,  it 

*  is  provided  that  a  teacher  may  be  removed,  not  only  if  foaad,  <  on 
<<  inquiry  by  the  directors,  to  be  unworthy  of  tnist,'  but  also  if  be 

<  be  unsuccessful :  whereas,  in  the  latter,  he  is  only  to  be  so  dealt 
^<  with  in  case  it  shall  be  found  necessary,'  which  really  appears  to  be 

*  quite  as  strong  an  expression  as  that  iii  the  Inverness  case,  where 

*  the  power  was  generally  ^  to  dismns  any  of  the  teachers  on  proper 
<*  grounds.'  It  is  difficult  to  conceive  that  it  can  ever  be  necessary 
'  to  dismiss  a  teacher,  unless  there  are  proper  gronnds  for  his  dis- 

<  missal/ 


Court. 


At  advising. 
Opinion  of  Lord  Jmiiee*Clerk  was  for  passing  the  hill*     His  Lordship  wal 

not  prepared  to  say  that  the  dissatisfaction  of  the  directors  was  suf- 
ficient to  make  it  *  neeessary '  to  dismiss  one  of  the  teachers  of  this 
academy,  especially  looking  to  the  statement,  that  the  oompltfaef 
had  been  harshly  dealt  with  through  motives  of  personal  enmity. 
The  law  should  not  sanction  any  compact  which  authorised  the  ar- 
bitrary dismissal  of  such  persons.  But  the  questioit  ought  to  be 
maturely  discussed  and  considered  by  this  Court 
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Lord  Medmyn^^^l  view  this  as  the  case  of  a  private  voluntary  22  Dec.  1837. 
asBociadoa  for  the  support  of  aa  academy^  with  a  party  employed     ^""^V^ 
by  tbem  aa  a  teaebar.    There  can  be  m^  doubt  that  a  private  asso-  pjl^erton  of 
fatiooof  the  sort  cannot  enaot  any  byelaw  inconsistent  with  the  Tain  Academy, 
general  lav  of  the  land.     And  if  it  were  the  law  of  this  country,  Opinion'of 
tbat  the  briii|pii^  of  a  teacher  from  a  distance,  and  employing  him  Court, 
io  teaching  for  the  benefit  of  an  institution  of  this  kind,  implied  an 
agreement  to  l&mptoy  him  for  life,  1  should  bavo  hesitated  in  re* 
fving  this  bill.     But  I  hnow  of  no  decision  yet  that  goes  that 
kagtk;  and  I  think  it  would  be  unfortunate  were  such  a  re- 
salt  to  foUow  from  tiie  appointment  of  a  teacher,  however  able 
and  neritorions ;  as  I  think  nothing  can  conduce  more  to  the  suc- 
cess of  sQcfa  inatittttiotts  than  the  wise  and  salutary  control  which 
die  directors  are  ^entitled  to  exercise  in  doing  what  shall  appear 
best  far  the  interests  of  the  inslitution.     If  teachers  thought  that 
ftiie  Biere.  appointment  gave  them  a  freehold  in  the  office,  and  that 
they  could  only  be  dismissed  on  some  delinquency  proved  by  means 
ef  prooeedinga  in  a  court  of  law,  I  am  afraid-  the  consequences 
vould  be  highly  injurious.     The  cases  referred  to  are  quite  diffe- 
rent from  this.    The  case  of  Montrose  was  that  of  a  parochial  school- 
aaster,  and  dtus.was  the  case  of  a  puhiie  officer^  and  will  be  found 
Qvder  that  head  in  the  Dictionary.     The  case  of  Irvine  was  also 
oae  .^  a  parochial  schoolmaster.     Thus  the  case  of  Inverness  de- 
pended on  the  Tight  of  the  direotore  to  dismiss  on  what  might 
appeal^  in  tbe  tenns  of  their  charts*,  proper  grounds ;  and  so  Lord 
BobertBon^s  opinion  bearSk 

Holdbgi  ehen^  that  the  byelaw  in  question  was  not  inconaiatent 
with  the  general  lawi  what  is  tlie  nature  of  the  system  ?  Reverting 
to  tbe  original  agreement,  the  ehief  change  in  it  is  beneficial  to  the 
teatthers;  for  it  is  provided  that  three  montha'  notice  shall  be  given 
ia  order  that  they  may  not  be  taken  unawares*  It  has  been  said 
tbatMr.  Gibson  was  ignorant  of  this  byelaw;  but  we  cannot  talce 
tliat  off  his  hands*  It  is  clear  from  the  original  advertiseaKut  for 
teachers,  that  the  directors  had  power  to  enact  byelaws.  On  the  I6th 
December  1812  the  draft  was  approved  of,  teachers  were  appoint- 
ed, and  the  academy  opened.  It  is  not  denied  that  the  suspender 
eatier^  opon  his  duty  as  teacher,  with  .perfect  acquiescence  in  the 
system  adopted.  It  is  said  (die  terma  Joi  the  byelaw  are  ambiguous ; 
bat  it  is  ele«r»  at  least,  thai  on  three  months'  notice  engagements 
witk  t^aobera  could  be  deckred  at  an  end.  As  an  example  of  tbe 
powera  of  (ba  subscribers  «ad  those  in  tbe  directbn,  I  shall  su|>- 
pos9  that  tho  ikcademy  had  not  succeeded,  and  that  the  directors 
had  resolv^  to  give: it  up,  could  the  saspeader  have  objected  to 
this ;  and  could  he  have  insisted  that  he  had  right  to  his  salary  for 
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S2Dec  1837.  life  ?  It  18  said  the  patronage  is  in  the  subscribers.     This  charter 
^'^V^*'    no  doubt  says  so ;  but  then  it  also  gives  the  management  to  the 

Director  of     directors ;  and  the  discontinuing  of  teachers  is  part  of  the  ordinary 

Tain  Academy,  management,  more  especially  as  it  has  been  made  by  a  byelaw; 

OpinioD'of      ^^^  accordingly  I  hold  that  this  power  was  given  to  the  directors; 

Court  so  that  the  question  really  comes  to  be,  whether  there  was  a  aaf- 

ficient  quorum.  Seven  voters  are  required,  but  I  see  nothing  to 
exclude  the  votes  of  those  who  are  ex  officio  directors ;  and  the 
Sheriff-substitute  is  one  of  those  ex  officio  directors.  With  regard 
to  the  tone  of  the  answers,  when  I  see  the  suspender  rating  himself 
so  high,  I  think  the  directors  were  entitled  to  justify  themselves, 
to  show  that  they  were  not  exercising  their  undoubted  right  through 
mere  caprice ;  and  in  their  first  attempts  to  remove  the  suspender, 
I  do  not  wonder  that  the  directors  should  have  put  their  resolution 
rather  on  the  misconduct  than  upon  their  abstract  power  of  discon- 
tinuing the  services  of  a  teacher.  They  have  now  put  it  on  their 
right  to  do  so ;  and  I  am  of  opinion  they  have  this  right 

Lord  Glenlee. — Lord  Medwyn  has  expressed  my  opinion  upon 
the  question,  which  is,  that  the  directors  have  the  power,  if  they 
go  regularly  about  the  performance  of  it,  to  dismiss  a  person  who 
is  unfit  in  their  mind  to  be  continued  as  a  teacher.  Lords  Balgray 
and  Cockburn  gave  the  same  opinion  in  refusing  the  former  bills. 
I  am  satisfied  that  the  directors  have  the  power  of  dismissing,  on 
satisfiactory  grounds,  without  resorting  to  a  trial.  Your  Lordship 
was  for  passing  the  bill,  but  without  intimating  a  decided  opinion 
upon  the  question  of  power  absolutely  to  dismiss.  You  rather  rested 
it  on  the  necessity  of  passing  the  bill,  seeing  that  it  was  alleged 
that  the  suspender  had  been  the  victim  of  an  intrigue  by  these 
directors  to  dismiss  him  from  a  situation  to  which  he  had  been  ap- 
pointed ;  and  the  duties  of  which  he  alleged  he  was  competent  sue^ 
cessfully  to  perform.  Now,  if  he  can  make  out  that,  he  has  his  ac- 
tion of  damages  against  the  directors ;  but  it  would  be  dangerous  to 
make  this  a  ground  for  invertkig  the  possession,  and  taking  the 
power  out  of  the  directors'  hands.  The  salvation  of  the  adademjf 
might  be  endangered  by  such  a  proceeding.  The  bill  is  offered 
without  caution  too ;  but  I  am  for  refusing  it,  leaving  to  the  sus- 
pender to  bring  his  action  of  damages  if  so  advised. 

Judgment.  The  Court  accordingly  refused  the  bill. 

Lord  Ordinary,  Jeffi-^,  Act.  Monereiff.  Alt  Dean  qfFae.  (Hope J  m^ 

Buchanan,  ^neas  Macbean,  W.  S.  and  Sang  ff  Adam,  S.  S.  C.  Agents. 

Bill  Chamber  Clerk. 

R. 


No.  39.  COURT  OF  SESSION.  289 

FIRST  DIVISION. 

« 

No.  XXXIX.  16/A  Januafy  1838. 

WILLIAM  MACKENZIE,  (D.  H.  M*Leod,  Trustee,) 

against 
Mrs  JANET  GORDON  and  others,  Gordon's  Trustees. 

CoNFusio. — Security. — Interest.  —  Trustee. — A  party  who 
had  granted  a  bond  of  annuity/  over  his  estate,  and  likewise  an-- 
other  posterior  heritable  security ,  conveyed  his  property  to  a  trus- 
tee^ who  transacted  a  loanjbr  the  truster,  on  an  agreement  with  the 
lender,  ihat  the  bond  of  annuity  should  be  disponed  to  him  in  coT" 
roboration  of  another  principcU  security  to  be  granted  by  tlie  trust- 
ier.   The  trustee  then  paying  up  the  redemption  money  took  a  con* 
veyance  of  the  bond  of  annuity  to  himself,  and  disponed  in  secu* 
riiy  as  stipulated  to  the  lender.     The  trustee  having  made  a  new 
loan,  on  a  similar  arrangement,  xcith  another  party,  paid  up  the 
first  loan  out  of  the  second,  and  got  a  discharge  and  renunciation 
cfbath  the  principal  and  the  coUaieral  security  from  thejirst  lender^ 
and  then  again  conveyed  the  bond  of  annuity  infurtlier  security 
to  the  second  lender, — Found,  in  a  question  between  the  second 
lender  and  the  holder  oftlie  security  originally  granted  posterior 
to  the  bond  of  annuity,  that  the  latter  was  a  valid  and  exiting 
security  ;  in  respect,  that  no  extinction  of  it  confusions  took  place 
by  the  conveyance  to  the  trustee,  as  he  held  it  for  the  lenders,  and 
himself,  us  well  as  for  the  truster;  and  that  the  discharge  by  the  first 
lender  left  it  as  free  as  il  origindUy  was  in  the  trustee's  person  : 
and  (2d,)  that  the  lender  was  not  bound  to  impute  indefinite  pay- 
'  ments  in  extinction  ofthtspreferalble  security. 

In  1807,  Alexander  Hume  or  M'Leod  granted  to  Edward  Howard  Nanati?e. 
8  bond  of  annuity  for  L.  1000,  during  the  life  of  persons  still  living, 
over  his  fee-simple  estate  of  Harris,  on  which  he  was  infeft.     A  si- 
Jiular  bond  had  been  granted  to  John  Stewart. 

Oq  Hume^s  death  in  1811,  he  was  succeeded  by  his  son,  Alexander 
Norman  M^Leod,  to  whom  the  estate  was  conveyed  under  the  real 
bordens  of  provisions  to  Donald  Hume  M^Leod,  and  the  other 
yeunger  children,  and  by  whom  a  bond  of  corroboration  of  these  pro- 
visions was  granted  in  IBIS,  on  which  they  were  infeft. 

A.  N.  M^Leod  then  granted  an  ex  facie  absolute  disposition  of  his 
estate  of  Harris  to  William  Dallas,  W.  S.  but  which,  it  was  admit- 
ted, was  truly  a  voluntary  trust. 

In  1813,  in  order  to  redeem  Howard's  annuity,  M^Leod  and  his 
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IG  Jan.  1838.  trustee  borrowed  L.  10,000  from  Mr  Thomas  Newte,  granting  to 
^"^"Y^  him  a  bond  of  annuity  for  L.  850  over  Harris,  on  which  he  was  in- 
Goi^n?  ^  feft»  <ind  stipulating  to  assign  in  security  of  it  part  of  Howard's  ori- 
*,  — r       ginal  and  preferable  bond. 

Howard,  accordingly,  on  the  receipt  of  L.  7500  from  Mr  Dallas, 
disponed  and  assigned  absolutely,  the  bond  of  annuity,  to  Dallas,  his 
heirs,  and  assignees;  and  he  was  infeft  on  the  10th  April  1813.    . 

On  the  same  day,  Newte  was  infeft  under  a  conveyance  from  Dal- 
las of  Howard'^s  bond  of  annuity,  in  security,  and  to  the  extent,  of  his 
own  bond ;  the  conveyance  bearing,  as  it  was  stated,  that  it  had  been 
stipulated  and  agreed  on  from  the  first,  that  Newte  should  have 
this  collateral  security. 

In  1817,  Dallas  denuded  of  the  trust  in  favour  of  Mr  Inglis, 
W.  S« ;  and  by  him  in  November  a  loan  of  L.  25,000  was  obtained  from 
Francis  Grant  of  Kilgraston,  on  a  bond  and  disposition  in  secority 
by  M'Leod  of  the  estate  of  Harris  immediately  granted,  and  on  an 
agreement  that  Howard^s  bond  should  be  conveyed  as  a  collateral 
security. 

In  January  1818,  Newte,  on  receipt  of  the  redemption  money,  which 

was  paid  out  of  this  loan,  granted  a  deed  of  discharge  of  bis  bond 

,  from  M^Leod,  and  renouncing  and  discharging  the  collateral  security 

created  by  the  conveyance  by  Dallas  of  part  of  Howard'^s  bond,  and 

the  infeftment  thereon. 

In  March  1819,  Inglis  and  M'Leod  executed  a  disposition  in  fa- 
vour of  the  trustees  of  Mr  Ghrant,  deceased,  narrating,  the  stipulation 
that  the  loan  by  Grant  was  to  be  partly  applied  in  paying  up  the 
prior  securities,  which  were  to  he  disponed  in  further  security  of  the 
sums  lent,  and  in  implement  of  that  stipulation  conveying  Howard's 
bond  to  Grant^s  trustees.  Stewart's  bond  was  likewise  conveyed  to 
them  in  the  same  way-— after  having  passed  through  the  same  pro- 
cess of  conveyance — From  Stewart  to  Dallas,  then  from  him  in  securi- 
ty to  Colonel  Deas,  who  again  renounced  and  discharged  in  &?our 
of  Dallas,— with  this  difference,  that  Dallas  did  not  take  infeftment  on 
the  conveyance  from  Stewart,  but  held  merely  a  personal  right 

In  18£3,  Gordon  of  Mihrig  lent  Grant's  tru^tees  L.  25,000,  and 
obtained  conveyances  of  the  principal  bond,  and  of  the  bonds  of  an- 
nuity disponed  in  security. 

In  a  ranking  and  sale  of  the  estate  of  Harris,  a  competition 
arose  upon  the  price,  which  would  not  satisfy  all  the  securities,  be- 
tween the  trustees  for  the  younger  children  of  Alexander  Hume 
M^Leody  whose  right  was  posterior  to  the  bonds  of  annuity  to 
Stewart  and  Howard ;  and  Gordon's  trustees,  who  held  them  in  corvh 
boration  of  the  principal  security  to  Grant,— of  a  later  date  than  the 
children's  security ;  so  that  the  point  in  dispute  related  to  the  validi- 
ty of  the  collateral  securities.^— The  Lord  Ordinary  ordered  Cases. 
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Gordon^s  trustees  pleaded — That  Howaid^s  bond  of  annuity  was  a  ^^  J^«  ^^ss. 
good  and  existing  security,  and  that  the  indefinite  payments  tbey  had  »^TV^^ 
reoeired  were  to  be  applied  in  extinction  of  what  was  due  on  the  prin-  cordoo.^'^  ^' 
emal  bond  as  the  debt  hst  secured,  and  not  to  that  of  the  coUateral »       -— :, 

\        ^     ^,  .  Punuew*  Pleas. 

aod  preferable  security. 

That  Dallas,  before  he  received  the  conveyance  of  it  from  How- 
•id,  had  stipulated  to  assign  it  to  Newte  as  an  additional  security. 
That  though  Dallas  was  trustee  for  M^Leod,  there  were  other  inte- 
reBts  vested  in  his  person,  vis.  those  of  the  creditors  who  had  advan<- 
eedthe  money  on  the  faith  of  receiving  the  collateral  security,  which 
prevented  his  being  identical  with  the  trustee,  and  barred  the  extinc- 
don  of  Howard^s  bond  confiisione. 

That  the  discharge  and  renunciation  by  Newte  freed  the  original 
light  of  Dallas,  under  the  disposition  from  Howard,  from  the  encum- 
bnnce  created  by  a  conveyance  of  part  of  the  bond  as  a  collateral 
security,  and  left  Dallas  at  liberty  to  dispone  it  again  in  security  to 
Gnmt,  who  had  advanced  money  on  the  faith  of  its  being  so  releas- 
ed, and  then  conveyed  to  himself  in  further  security  of  hia  loan. 

D.  H.  M^Leod^s  trustee  pleaded^  that  if  Howard^s  bond  had  been 
paid  by  Alexander  Norman  M^Leod,  the  representative  of  the  original 
granter,  the  debt  must  have  been  extinguished  confusione,  as  he  was 
not  an  hm  of  entail,  and  had  not,  like  an  h^r  of  entail,  two  distinct 
characters  in  him«  That  Dallas,  his  private  trustee,  must  be  looked 
on  as  identical  with  the  truster,  so  that  Howard'^s  bond  was  extin- 
guished as  a  debt  by  the  conveyance  from  him  to  Dallas. 

That  the  other  creditors  were  entitled  to  rely  on  the  records,  and 
to  trust  that,  as  the  bond  was  paid  up,  the  debt  would  not  be  renewed 
in  reference  to  any  subsequent  loan. 

But  if  the  bond  continued  to  exist  in  Dallas,  and  was  validly  con- 
veyed  in  security  to  Newte,  then  Dallas  was  completely  divested  by 
the  infeftment  which  followed,  and  as  that  could  not  be  got  rid  of  by 
t  mere  renunciation  and  discharge  without  a  retrocession,  therefore, 
die  subsequent  conveyances  by  Dallas  were  inept,  and  the  claim  of 
Gordon'^s  trustee  on  them  unfounded.  The  indefinite  payments  went 
to  extingiush  the  preferable  security. 

The  Lord  Ordinary  reported  the  cause  to  the  Court  on  the  cases. 

Lord  Pretideni.^'^I  think  this  case  is  one  of  very  great  nicety  and  Opinion  of 
difficulty.     I  am  rather  inclined  to  hold  that  these  collateral  securi*  ^^^ 
ties  were  extinguished.    It  is  now  admitted  that  Dallas  was  nothing 
but  trustee  for  M^Leod :   he  advanced  no  money  to  pay  off  the 
debt ;  it  was  all  M^Leod%— and  the  case  is  just  this.     M^Leod 
first  contracted  a  debt,  and  then  obtained  money  to  discharge  it, — 

*  AU  the  tpeechet  in  this  cue  were  revised  by  the  Judgei . 
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16  JaD.  1838.  and  Dallas  got  possession  of  the  securities  for  M'Leod'^s  behoof.  If 
^"■'V^  M*Leod  had  borrowed  the  money  from  Dallas,  the  latter  would  then 
Gordon,  have  held  them  for  his  own  security ;  but  it  is  admitted  that  Dallas 
^TT*  .  advanced  nothing.  The  present  case  is  just  that  Macleod  having 
Court.  discharged  a  debt  which  he  had  contracted,  tried  to  keep  it  up  against 
•the  estate,  which  he  holds  in  fee-simple,  by  giving  it  over  to  a  trus- 
.tee — in  the  same  manner  as  it  would  have  been  competent  for  him 
•to  do  so,  if  he  had  possessed  under  an  entail ;  but  the  cases  of  fee- 
simple  and  entailed  estates  are  very  different.  An  heir  of  entail  may 
keep  up  a  debt  against  the  estate  when  he  discharges  a  security,  be^ 
cause  he  pays  what  he  is  not  obliged  to  pay  ;  but  it  is  a  great  mis- 
take to  suppose  that  the  same  thing  can  be  done  by  a  feensimple  pro- 
prietor. If  Dallas  had  advanced  the  money  himself,  he  would  have 
been  entitled  to  an  assignation  to  the  securities ;  but  how  Macleod 
could  keep  them  up  himself,  or  through  his  trustee,  which  is  the  same 
•thing,  against  his  fee-simple  estate,  I  cannot  see, — and  accordingly, 
Erskine  states  the  case  of  an  entailed  estate,  as  the  one  exception  to 
the  .case  of  extinction  of  debts  confusione.  I  therefore,  though  with 
some  doubt,  am  of  opinion  that  these  collateral  securities  were  extin- 
guished, and  that  the  claims  of  the  younger  children  should  be  sus- 
tained. 

Lord  Gillies.'^l  would  willingly  concur  in  the  opinion  of  year 
Lordship.  I  must  say  I  consider  this  a  case  of  great  difficulty ;  bat 
I  cannot  agree  with  your  Lordship  in  thinking  that  the  proprietor 
of  a  fee-simple  estate  may  not  preserve  a  security,  such  as  those  in 
question,  against  that  estate  by  means  of  a  trustee,  just  as  effectually 
as  if  he  possessed  under  an  entail.  In  the  present  case  it  is  admit- 
ted, that  if  Dallas  had  advanced  the  money  to  M^Leod  to  discharge 
the  security,  he  would  then  have  been  entitled  to  keep  it  up  in  his 
own  favour  against  the  estate. 

Lord  PresiderU, — There  can  be  no  doubt  of  that. 

Lord  GUlies.-^Now  if  that  be  admitted,  I  see  nothing  to  prevent 
him, — ^supposing  he  were  to  go  to  a  third  party,  and  to  ask  him  to 
lend  the  money,  and  to  promise  him  an  assignation  to  the  securities, 
— I  see  nothing  to  prevent  him,. as  it  is  admitted  his  claim  would  have 
been  valid  if  he  himself  had  advanced  the  money,  from  giving  the 
same  security  to  the  third  party  from  whom  the  money  was  obtained. 
I  think  it  is  a  hard  case  for  the  younger  children,  and  I  am  sorry 
that  I  cannot  sustain  their  claim ;  but  I  think  the  other  claimants 
are  preferable.  The  conveyance  to  their  author  was  perfectly  valid, 
and  his  representatives  have  a  just  claim  to  be  preferred. 

Lord  Corehouse. — I  agree  with  all  your  Lordships  that  the  case 
of  Mr  Donald  M^Leod  is  a  hard  one,  but  I  regret  to  say  that  the 
law,  in  my  opinion,  is  against  him.  With  regard  to  the  principal  point 
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in  diBpute,  I  mean  the  effect  of  the  collateral  securities,  it  appears  to  ^^  Ja°-  ^^^« 
me  that  the  argument  for  Gordon'^s  trustees  is  well  founded.   There     ^"^'^^^"^ 
IS  no  room  for  the  assumption,  because  these  secunties  were  assign-      Gordon, 
ed,  first  to  Mr  Dallas,  and  afterwards  to  Mr  Inglis,  who  were  suc^      .  . — ' 
cessively  Mr  M'Leod  of  Harrises  trustees,  that,  therefore,  they  were  court, 
extinguished  confusione.     On  the  contrary,  the  very  object  of  the 
assignation  was,  that  they  might  not  be  so  extinguished,  and  I  think 
this  object  was  legal  and  proper,  and  that,  in  point  of  form,  it  was 
rq^olarly  and  effectually  accomplished.     It  would  be  attended  with 
the  greatest  inconvenience,  if  a  person,  on  whose  estate  there  were 
subsisting  securities,  could  not  keep  them  up  to  make  them  avail- 
able to  other  creditors,  from  whom  he  had  afterwards  occasion  to  bor« 
row  money.     It  is  not  necessary  that  the  trustee,  who  is  employed 
to  transfer  them  from  one  creditor  to  another,  should  advance  money 
out  of  his  own  funds,  and  create  a  debt  of  his  own  against  his  con- 
stituent for  this  purpose.     He  holds  them  in  a  separate  character 
alu^ether,  that  they  may  be  available  to  his  constituent,  who  re- 
quires to  pay  off  the  debt  of  one  party  by  borrowing  from  another. 
Take  one  of  the  cases  here.  Mr  M^Leod  paid  an  annuity  of  L.  1 000 
per  annum  to  Howard,  for  the  sum  of  L.  7500  which  he  had  bor- . 
rowed.     He  ibund  that  he  could  get  the  same  sum  from  Newte  for 
an  annuity  of  L.  850,  therefore  Howard'^s  annuity  was  redeemed 
from  the  money  received  from  Newte.    It  was  then  assigned  to  Dal- 
las by  Howard,  and  Dallas  conveyed  it  to  Newte  to  the  extent  of 
L.  850.     There  was  no  occasion,  as  I  conceive,  that  Howard  should 
have  assigned  directly  to  Newte ;  nor  does  it  follow  that,  by  assign- 
ing to  Dallas,  the  whole  transaction  was  frustrated.     Observe  the 
situation  in  which  Dallas  stood.     He  was  not  only  the  custodier  of 
M'Leod's  funds,^  but  he  was  employed  as  an  agent  to  effect  the  new 
loan.     In  that  capacity  he  transacted  with  Newte,  and  part  of  the 
bargain  was,  as  appears  expressly  on  the  face  of  the  deed,  that  Newte 
should  have  Howard's  preferable  security  to  the  extent  of  L.  850. 
If  Dallas  made  a  bargain  with  Newte  to  that  effect,  and  had  not 
given  him  a  subsisting  security,  but  one  which  had  been  already  ex- 
tinguished by  confusion,  it  would  have  been  a  fraud  both  on  his 
part  and  on  M'Leod^s,  for  which  both  Dallas  and  M^Leod  would 
have  been  responsible.     Whenever  Dallas,  therefore,  was  employed 
to  negotiate  a  new  loan  on  these  terms,  and  obtained  an  assignation 
of  Howard'^8  annuity  bond  for  that  purpose,  he  did  not  hold  How- 
ard's bond  merely  for  M^Leod's  behoof — he  held  it  for  his  own  se- 
curity also,  that  he  might  be  enabled  to  complete  the  transaction 
which  he  was  instructed  to  enter  into.     He  held  the  bond,  not  only 
as  Mr  M'Leod'^s  trustee,  and  for  M^Leod^s  behoof,  but  likewise  for 
his  own  security,  and  as  trustee  for  Mr  Newte,  or  for  any  other  per- 
son with  whom  he  transacted.     Confusion  is  not  presumed,  nor  is  it 
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16  JaD.  183a  admitted,  in  any  case  where  there  is  a  diatinotioii  of  character  orb* 
^■■^V^^  terest,  in  the  person,  who,  being  debtor,  becomes  afterwards  creditor 

^^(ndon'  ^'  ^  ^^^  ^^^^  ^^  ^  exemplified  in  the  common  ease  of  an  entaO, 
•;-;—  whwe  the  heir  in  possession  pays  off  a  debt  affecting  the  estate,  and 
^Gourt  ^  consequently  becomes  creditor  in  that  debt  As  he  has  two  charac- 
ters in  him^  both  as  heir  of  entail  and  as  an  individua],  it  is  presum* 
ed  in  law  that  he  does  not  pay  up  the  dd>t  for  the  benefit  of  the  sub- 
sequent heirs  of  entail,  but  of  his  own  lepresentatiyes,  although  this 
should  not  be  expressed  in  the  conveyance.  The  case  is  much  strong* 
er  here,  where  the  assignation  is  not  takoi  to  the  borrower  himsdf, 
but  to  a  third  party,  that  the  borrower  may  not  suffer  by  the  extinc- 
tion of  the  security.  To  say  that,  ex  necessitate  juris,  Mr  M^Leod 
and  his  trustee  must  be  held  as  one  person,  appears  to  me  an  assump- 
tion entirely  gratuitous.  The  trustee^  as  I  have  already  saici,  had 
a  separate  character  and  interest  from  M^Leod  the  moment  he  was 
employed  to  negotiate  a  new  loan,  otherwise  he  could  not  hare 
carried  it  into  effect  with  safety  to  himself.  I  am  not  aware  that 
there  is  any  decbion  on  this  point,  because  I  imagine  it  never  was 
doubted.  The  question  is  resolyed  by  the  general  principles  of  the 
.    law  of  Scotland. 

Perhaps  there  may  be  some  more  difficulty  with  r^ard  to  the  ef- 
fect of  Newte's  discharge.  I  rather  think  it  would  have  been  more 
r^;ular,  at  least  it  would  have,  been  more  in  accwdance  with  usual 
practice,  that,  when  Newte  was  paid  off,  he  should  have  granted  ao  as- 
signment to  Dallas,  instead  of  a  discharge*  At  the  same  time,  it 
appears  to  me  upon  general  principles,  that  the  proper  effect  of  that 
discharge  was  to  disburden  Howard^s  security  then  standing  in  Dalr 
las^s  person.  According  to  our  system  of  conveyancing,  a  person 
who  has  an  infeftment  in  security  has  an  heritable  estate  in  land  to 
that  extent,  and  it  is  to  be  treated  in  every  respect  as  any  other  title 
of  that  description.  The  disdiarge  to  Dallas  of  the  collateral  securi- 
ty was  not  a  disdiarge  to  M'Leod.  It  merely  restored  the  security 
to  the  same  situationin  which  it  was  before  the  transaction  with  Newte. 
It  put  an  end,  as  Mr  Anderson  expresses  it,  to  Newte^s  riding  interest 
on  the  annuity  bond  which  had  been  previously  granted  to  Howard. 
What  I  have  said  with  regard  lx>  this  security  apphes,  a  fortiori,  to 
all  the  others* 

With  regard  to  the  question  as  to  interest,  I  think,  on  the  well* 
known  and  established  principle  that  the  creditor  is  entitled  to  impute 
indefinite  payments  to  the  extinction  of  the  debt  which  is  worst  se- 
cured, that  Gordon^s  trustees  might  allow  the  interest  of  the  collatend 
security,  which  was  best  secured^  to  accumulate ;  and  were  not  bound 
to  apply  it  towards  its  extinction. 

Lord  PreridetU.^-^l  do  not  agree  with  Lord  Corebouse  in  the 
point  as  to  the  discharge.     I  conceive  that  Newte^s  discharge  was 
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in  the  ordinary  fortt  applicable  to  the  case,  because,  as  the  money  i^  Jan.  1838. 
was  Hackod^s,  and  not  that  of  Dallas  at  all,  the  only  thing  he  could    ^*^V^ 
do  was  to  grant  a  discharge,  for  an  assignation  would  have  been  im-    Gordon!  ^' 
proper  in  the  drcomstances.     I  agree  with  Lord  Corehouse,  that,  if  ^  .  . — - 

f.     .         -.«  ••ii.«  1.  \     Opinion  of 

his  view  of  the  pnnapal  point  is  correct,  the  interests  must  go  as  he  Court 
has  mentioned. 

Lard  Miickenine  concurred. 

The  Cotir^,  by  a  majority,  pronounced  the  following  judg-  Judgment. 
ment :  ^  Repel  the  olgections  stated  to  the  interest,  and  claim  of 
'  preference  for  Gordon  of  Milrig^s  trustees,  and  rank  and  prefer  the 
*'  ttid  trustees  in  terms  of  their  Claim,  and  decern :  and  remit  to  the 
'  Lord  Ordinary  in  the  ranking  to  proceed  farther  as  shall  be  just/ 

Loid  Oidinarj,  Cockburtu        Act  Wood,        Alt  Andenon.         W.  Mackenzie^  W.  S. 
and  Mackenzie  ^  Innciy  W.  S.  Agents.         B.  Clerk. 

C.  R. 


SECOND  DIVISION. 

No.  XL.  nth  January  1838. 

JAMES  HADDIN, 

against 

THOMAS  M*EWAN  and  Others. 

Bill  of  £xcHAN6B.-«-REyENUE. — (Stamp  Act)  55  Geo.  III.  c. 
184.-— jPoi^nd  that  an  unstamped  letter  dated  and  signed^  and 
bearing  <  We  acknowledge  to  have  borrowed  and  received  from  ^u 
^  L.  100,  ^ich  we  will  repay  at  the  termy  was  of  the  'nature  of  a 
promissory-note^  and  could  not  be  made  the  ground  of  an  action 
against  parties  subscribing  the  same, 

James  Habdik,  as  surviving  trustee  of  his  father,  John  Haddin,  Nanative. 
instituted  this  action-*-^eging,  *  That,  in  or  prior  to  the  month 

*  of  March  1816,  the  said  John  Haddin  advanced  and  lent  to  the 

*  now  deceased  John  M^Ewan,  writer  in  Glasgow,  and  the  also  now 
^  deceased  Thomas  Ballingall,  also  writer  there,  who  then  or  there- 
'  after  carried  on  business  as  writers  in  Glasgow,  under  the  firm  of 
'  M^Ewan  and  Ballingall,  the  sum  of  L.  100  Sterling,  for  which  ad- 

*  Tance  they  granted  an  acknowledgment,  of  which  the  following  is 
'  a  copy :  *  Glasgow,  12/A  March  1816.  Mr  John  Haddin, — ^Sir, 
'  We  acknowledge  to  have  borrowed  and  received  from  you  L.  100) 
'  which  we  will  repay  you  at  the  term,  and  remain,  Sir,  your  most 
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17  Jan.  1838.  c  obedient  servants.'     (Signed  '  John  M^Ewan.     Thos.  Ballik- 

^**V^^     <  GALL.'     (Addressed  to)  *  Mr  John  Haddin,  senior,  Glasgow.' 

M<Ewan  and    *  That  to  the  said  obligation  and  sums  of  money  therein  contained, 

others.       (  ^^^^  pursuer  acquired  right  by  the  disposition  and  settlement  exe- 

Narrative.     ^  cuted  by  the  said  deceased  John  Haddin,  Senior,  or  otherwise,  by 

*  the  order  of  the  said  John  Haddin,  which  is  indorsed  upon  the  said 
^  obligation,  and  which  is  as  follows :  *  Slth  April  1821.     Pay  to 

*  my  son,  James  Haddin,  the  above  sum,  and  interest  due  thereon, 

*  to  whom  the  same  is  assigned.'  (Signed)  John  Haddin,  Senior.' 
The  action  concluded  against  the  defenders,  as  representatives  of 
M^Ewan  and  Ballingall,  for  payment  of  the  principal  sum,  and  in^ 
terest  from  12th  March  1816. 

Besides  various  defences  on  the  title  and  otherwise,  it  was  pleadeir^ 

That  the  document  libelled,  being  in  the  nature  of  a  promissory-note, 

was  null  for  want  of  stamp :  Pirie's  Representatives,  28th  Februaiy 

1833. 

Lord  OrdU      The  Lord  Ordinary,  ^  in  respect  of  the  decision  in  Pirie^s  Bepre- 

^^^^j^*  ^  sentatives,'  sustained  the  defence^  and  found  expenses  due. 

The  pursuer  reclaimed. 

6.  BeU^  for  reclaimer. — The  document  is  not  a  promissory-note, 
but  an  acknowledgment,  and  is  stampable.  The  proper  test  whether 
such  a  document  is  of  the  nature  of  a  promissory-note  is,  whether  or 
not  it  contains  a  promise  to  pay,  at  a  fixed  period,  or  on  demand. 
See  Mackintosh,  8  Sh.  789,  which  went  on  the  words,  '  I  promise  to 
^  pay  ;'  and  in  Pirie's  Representatives  there  were  two  sets  of  notes 
payable  when  demanded. 

Opinion  of      Lord  G/^nfee.-— The  party  is  seeking  a  consultation  with  the  Court 
Court.        Yi\%  plain  the  Lord  Ordinary  cannot,  under  the  act,  look  at  the  do- 
cument, because  it  is  unstamped. 

Lord  Juatice'Clerk. — You  ought  to  get  it  stamped  if  that  can  be 
done. 

Lord  Meadowbank. — ^Absent. 

Lord  Medwyn. — Even  if  we  could  look  at  the  document,  there 
can  be  no  two  cases  more  alike  than  that  of  Pirie^s  Representatives 
and  the  present.     Besides  it  is  a  prescribed  document. 
Judgment.      The  Court  refused  the  note,  with  additional  expenses. 

Loid  Ordinary,  Jeffrey.  Act.  G,  BclL  Alt  SoL-Gen,  and  lunry.  Duiidat 

and  Jamkwn^  W.  S.  and  Jamet  Malcolm^  S.  S.  C.  Agents.  T,  Clerk. 


No.  41.  COURT  OF  SESSION-  297 

SECOND  DIVISION. 
No.  XLI.  18^  January  1 838. 

ROBERT  WEMYSS, 
against 
iEARL  OF  MORTON  and  Othebs,  Heeito&s  of  Aberdoub. 
IiXK — ^Pbescbiption  Positive. — An  heritor^  having  a  general 
right  to  a  portion  of  the  area  of  a  churchy  objected  to  a  dimsian 
of  ihe  area,  and  daimed  a  special  right  to  a  particular  pew,  oc^ 
eupied  by  him  by  tolerance  for  forty  years  : — Found,  that  as  no 
n^gular  division  of  the  area  had  ever  taken  placCf  such  mere  oc- 
cupancy  could  give  no  permanent  right. 
The  kirk  of  Aberdour,  a  landward  parisbi  was  built  about  the  year  Narratiy& 
1790,  but  no  judicial  division  of  the  area  was  made  until  the  year 
1832.    By  tacit  understanding,  the  several  heritors,  including  the 
parties  to  this  action  and  their  predecessors,  were  allowed  to  possess 
certain  pews,  and  this  continued  until  the  year  1832,  when  it  was  re- 
M^ved  there  should  be  a  judicial  division  of  the  area.     An  applica- 
tion was  accordingly  presented  to  and  sustained  by  the  Sheriff,  who 
found, '  that  there  has  been  no  regular  division  of  the  area  of  the 

*  church  of  Aberdour  among  the  heritors  in  terms  of  law,  and  that  it 

*  falls  now  to  be  divided  among  the  heritors  according  to  their  valued 
^  rents  ;*  and  a  day  was  fixed  for  the  heritors  to  meet  and  choose  their 
seats,  in  priority,  according  to  their  valued  rents. 

The  appointed  meeting  took  place  in  the  church,  at  which  Mr 
Wemyss*  J  agent  attended.  The  seat  which  had  been  occupied  by 
him,  and  which  he  had  fitted  up  and  adorned,  was  selected  by  an  heri- 
tor who  had  a  prior  choice.  Mr  Wemyss  brought  the  Sheriff^s  in- 
terlocutor under  review  of  the  Court  by  advocation,  and  pleaded — 
1.  In  respect  to  the  possession  which  he  and  his  predecessors  had  en. 
joyed  of  the  seat  in  question,  it  must  be  presumed  that  they  had 
light  to  it,  in  virtue  of  a  legal  division  of  the  area  of  the  church,  or 
of  some  other  effectual  title.  S.  At  all  events,  the  advocator,  in  re- 
spect of  that  possession,  had  acquired  a  clear  and  indefeasible  right 
to  the  seat  in  question :  Magistrates  of  Kinghom,  6th  February 
1761 ;  Morison,  7918.  Cathcart  v.  Weir,  24th  November  1785 ; 
tb.,  7928.     Smith  v.  Crawford,  S2d  June  1826 ;  (Greenock  case.) 

The  respondents,  to  whom  the  advocator's  former  seat  had  been 
assigned,  answered — 1.  That  they  had  right  by  law  to  a  proportion 
of  the  area  of  the  church  of  Aberdour,  corresponding  to  the  valued 
rent  of  their  lands  within  the  parish.  2.  That  as  there  never  had 
been  any  judicial  division  of  the  area  of  the  church,  and  as  the  al- 
leged possession  by  the  advocator  of  the  pew  which  he  claimed,  did 
not  proceed  in  virtue  of  any  written  contract  or  agreement  among  the 
heritors  of  the  parish,  there  was  no  bar  to  the  judicial  division  which 
was  sought,  and  regularly  obtained,  by  the  heritors  in  the  year  1832. 


298 


DECISIONS  OF  THE 


No.  4L 


18  Jan.  1838.  g.  That,  in  the  circuniBtanoes  of  the  case,  there  was  no  foundation 

^■^V^     for  the  alleged  presumption,  that  there  must  have  been  a  legal  dlvi- 

of  Morton  and  siou  of  the  area  of  the  church  :  Neither  has  the  advocator^  by  the 

rf  Atod*^^"  °*®'^  possession  alleged  to  have  been  had  by  him,  of  the  pew  fonner- 

.-.  '      ly  occupied  by  him,  acquired  an  indefeasible  right  thereto. 


Lord  Ordi- 
nary's In- 
terlocutor. 


Note. 


The  Lord  Ordinary  repelled  the  reasons  of  advocation,  and  re- 
mitted to  the  Sheriff  aimpUcUert  subjoining  to  his  judgment  the  Ibl- 
lowing  note : 

^  It  is  very  dear  to  the  Lord  Ordinary,  that  in  the  present  case 
there  is  no  room  for  the  presumption  which  was  acted  on  in  the 
cases  quoted  of  Greenock,  Kingfaom,  and  Sinclair ;  the  last  is  a 
perfect  contrast  to  this  case.  Here  there  is  not  only  no  positive  al- 
legation of  any  regular  divLnon,  but  it  is  quite  dear,  as  matter  of 
fact,  that  no  such  division  ever  did  or  could  have  taken  place ;  and 
it  is  not  even  averred  that  there  was  any  division  by  agreement  of 
the  parties.  All  the  fact  averred,  and  at  last  admitted,  is,  that  be- 
cause there  was  no  division,  any  body  took  possession  of  any  seat, 
which  he  was  allowed  to  occupy,  and  that  the  advocator  has  occu- 
pied the  seat  in  question  for  above  forty  years.  Taking  this  to  he 
the  fiict,  the  Lord  Ordinary  is  of  opinion,  that  where  there  is  no 
previous  special  right  of  property  averred,  as  in  some  of  the  cases 
cited,  such  mere  occupancy,  against  the  dear  evidence  that  no  di-^ 
vision  ever  took  place,  can  give  no  permanent  right.  As  it  is  not 
at  all  averred,  that  the  advocator  or  his  predecessor  could  have  had 
any  right  to  a  seat  in  the  ratio  assumed^  according  to  his  vahiation, 
it  is  manifest  that  his  possession^  not  being  founded  on  any  decree 
of  division,  is  a  mere  possession  without  title,  on  which  no  prescrip- 
tive right  can  ever  be  founded. 

*  The  general  rule  is,  that  where  a  church  has  never  been  regular- 
ly divided,  any  heritor  may  require  this  to  be  done.  Spedal  rights 
of  property,  as  in  the  case  of  North  Leith,  may  be  established,  and 
when  made  out,  must  be  regarded  in  the  division.  But  the  advo- 
cator pretends  no  such  special  rights,  and  alleges  nothing  but  an 
avowed  usurpation  by  tolerance,  and  it  is  very  dear  that  if  his  plea 
were  sustained,  it  would  overset  and  prevent  the  division  altogether.* 


Pleas. 


The  advocator  reclaimed. 
Ad?ocator*8  MorehoUj  for  the  reclaimer.^— Our  possession  for  more  than  forty 
years  is  admitted.  But  it  has  been  held  by  the  Lord  Ordinary  that 
there  was  no  regular  division  of  the  area  of  the  diurch.  We  saj 
there  is  no  evidence  that  there  was  no  division,  and  we  offer  to 
prove  that  there  was  an  arrangement  aa  to  seat  accommodation  wmooig 
the  heritors  in  1789 ;  but  we  cannot  say  whether  it  is  in  writing  or 
not.     The  Lord  Ordinary  says  it  is  mere  occupancy  by  toleranoet 
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vithoat  a  title ;  but  our  estate  u  oar  title.  The  Grreenodc  case  went  ^^  ^"^  ^^^' 
upcm  length  of  possession,  and  the  presamption  arising  therefrom.  J^^^^ 

We  are  in  the  same  situation  as  if  churning  a  share  of  commonty,  of  Morton  and 
in  respect  of  possession  as  a  part  and  pertinent.  ^AtedJS*^ 

SMcUor^General. — It  is  a  nev  doctrine  that  prescription  applies  — 
in  respect  of  a  title  to  the  estate.  The  right  to  the  estate  gave  the 
proprietor  a  right  to  a  proportionate  share  of  the  area,  but  not  to  any 
particular  part  of  it.  He  could  only  acquire  right  to  a  particular, 
portion  of  the  church  in  virtue  of  possession  following  upon  a  judidal 
dirision,  (Ersk.  2. 6. 11*)  oi*  immemorial  possession,  which  was  held, 
in  the  case  of  Greenock,  as  presumptive  of  a  proper  judicial  divi- 
Afm  having  taken  place,  and,  also  in  the  case  of  Kinghom,  which  went 
on  immemorial  possession.  See  also  Connell  on  Parishes,  Sup- 
plement, p.  87,  and  case  of  Sinclair  there  quoted*  (St  Clair  v.  Al* 
cwnder,  «l8t  Nov.  1776,  F.  C) 

Marshall. — Having  ha^  possession  for  more  than  forty  years,  we 
ire  entitled  to  plead  immemorial  possession. 

In  answer  to  a  question  by  Lord  Medwyny  the  reclaimei^  stated, 
that  the  tenants  of  the  reclaimer's  estate  had  been  in  use  to  sit  in  a 
particular  portion  of  the  church. 

Lord  Ju$Hce*CUrh — There  can  be  no  doubt  as  to  the  general  rule  Opinion  of 
quoted  from  Erskine.  In  order  to  bar  a  judicial  division,  it  must  be  ^^''' 
shown  that  there  was  a  prior  division.  The  right  will  be  acquired 
if  there  be  a  course  of  possessioii  followii^  an  a  written  contract,  or, 
as  in  the  Greenock  case,  possession  for  time  immemoriaL  When 
there  is  possession  which  u  immemorial,  extending,  as  in  the 
Greenock  case,  farther  back  than  eighty  years,  a  1^^  divisien  will 
presumptively  be  held  to  have  taken  place,  and  it  is  so  laid  down  in 
the  case  of  Kinghom.  Here,  if  the  possesaion  had  been  for  time 
immemorial,  the  question  would  have  been  diffisrent ;  but  there  is  no- 
thing in  the  Greenock  case  to  show  that  &rty  years  possession,  in  the 
absence  of  a  judicial  division,  is  sufficient.  The  only  question  i%— - 
Is  there  an  averment  of  a  prior  formal  division  ?  It  is  just  said  there 
was  a  mere  arrangement  mnong  the  heritors;  and,  therefore,  the 
Lord  Ordinary  has  dedded  rightly,  that  that  prescription  is  not  ap- 
piicaUe,  and  that  tolerance  is  not  exclusive  of  a  l^al  division  being 
now  made ;  and  that  the  parties  must  now  be  accommodated  ac- 
cording to  their  priori^  of  rights,  to  be  ascertained  in  the  division. 

Lord  Glenlee. — I  always  understood  that  an  heritor^a  general  righl 
in  the  area  of  a  church  could  not  be  converted  into  a  special  right, 
nnless  by  a  division  of  the  area  before  the  Sheriff     This  is  a  parti-. , 
colar  kind  of  property ;  and  how  on  earth  an  heritor  can,  without  a  , 

title  to  a  particular  portion,  plead  on  possession,  I  cannot  under- 
stand.   No  doubt  there  have  been  cases  where  it  was  held  as  pre- 
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18JM1.1838.    sumed  that  a  division  must  have  taken  place.    And  I  can  casUy  un- 

WerovM /jBari  ^^^^*^^»  that  heritors,  in  order  to  accommodate  one  another,  may 

of  Morton  and  take  particular  seats  without  farther  interference.    But  that  is  not 

of  Aber^Sr/**"  exclusive  of  a  division,  unless  something  very  special  be  founded  on. 

.-:-*        Here  the  circumstance  of  these  heritors  taking  possession  of  the  Beats 

Court!"  ^      ^^^^  pleased  them  cannot  bar  a  division ;  and  if  heritors  ask  a  division 

I  am  entitled  to  presume,  that  Mr  Wemyss  has  taken  more  than  his 

share. 

Lord  Medwyn.^^lt  it  were  necessary  in  all  such  cases  that  the- 
*     Church  should  be  divided  by  judicial  autljiority,  there  might  have 
been  more  in  the  case  of  the  respondents  than  there  appears  to  be. 
But  after  heritors  have  agreed  among  themselves,  without  going  to 
the  Sheriff,  such  an  agreement  may  be  given  effect  to.  An  agreement 
may  as  well  be  carried  into  effect  by  constant  possession  as  if  found- 
ed on  a  written  contract.     If  immemorial  possession  be  sufficient, 
as  the  cases  referred  to  show,  the  only  question  is.  If  the  advoca- 
tor and  his  predecessors  have  not  occupied  this  particular  seat  long 
enough  to  give  him  a  right  to  it,  and  to  potect  him  against  being  turn- 
ed out.     If  the  church  had  required  to  be  entirely  repaired  and  new 
seated,  the  former  possession  would  not  have  excluded  a  division,  or 
warranted  an  heritor  in  claiming  more  than  his  share.     Here  Mr 
Wemyss  does  not  get  more  than  he  is  entitled  to  by  his  valuation. 
I  concur  with  the  doctrine  in  Erskine,  quoted  by  your  Lordship,  that 
no  possession  will  secure  to  an  heritor  a  larger  proportion  than  his 
share  of  the  area.    Bilt  a  general  may  be  converted  into  a  special 
right,  as  stated  by  Lord  Glenlee,  by  long  possession,  or  by  means  of 
an  agreement  among  the  heritors  themselves.     I  have  great  hesitsr 
tion  in  the  present  case,  in  finding  that  the  possession  here  has 
not  been  sufficient,  as  showing  an  agreement  among  the  heritors. 
I  think  that  the  advocator  and  his  predecessors'  constant  possession 
for  forty  years  of  a  portion  of  the  church  area  must  be  held  sufficient 
to  show  that  there  has  been  an  antecedent  agreement  among  the  he- 
ritors.    An  additional  circumstance,  instructive  of  the  nature  of  the 
possession,  was,  the  occupation  of  seats  connected  with  this  particu- 
lar portion  of  the  church  by  the  tenants  of  this  property. 
Lord  Meadowbahk  absent. 
Judgment.  r[>]jg  Lords  then  *  Adhere  to  the  interlocutor  complained  of ;  le- 

^  fuse  the  desire  of  the  note ;  but  reserving  to  the  advocator  his  claim 
*  for  any  expense  he  may  have  incurred  in  fitting  up  the  seat  in  the 
^  church  from  which  he  is  removed;  of  new  finds  expenses  due,"  &c. 

Lonl  Ordiiiarj,  MoHcreif.       Act.  MarthaM,       Alt.  SoL^Gen.  (Rutherprd)  and  Wlag- 
ham.         Thornton^  Elder^  Sj-  Buruy  Vf,  S.  and  Davidson  and  SymCy  W.  S.  Agents. 
T,  Clerk. 

R. 
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No.  XLII.  SOM  January  1838. 

ANNE  6REIG, 

against 

WILLIAM  MORRICE. 

Proof. — Semiplena  Probatio.— Oath  in  Supplement. — 
Where  a  semiplena  probatio  teas  dearly  made  out,  the  Court  alloW" 
ed  the  pursuer  to  give  her  oath  in  supplement^  although  site  liad  de- 
dared  before  the  kirk-session^  three  several  times,  that  another  party 
than  the  defender  was  tlie  father  of  her  chiUL 

In  this  case  of  filiation,  a  semiplena  probatio  was  clearly  proved;  Narrative, 
bat  the  pursuer  had,  on  three  separate  occasions,  declared,  when 
examined  before  two  different  kirk-sessions,  both  during  her  preg- 
nancy and  after  her  delivery,  that  another  party,  William  Gill,  a 
fdlow-servant  of  the  defender,  was  the  father  of  the  child. 

In  these  circumstances,  the  Sheriff  of  Aberdeenshire  assoilzied  the  Lord  Ordi. 
defender ;  and  the  Lord  Ordinary  in  «.  advocation,  remitted  the  cau»  ^:^^' 
simplieiter  to  the  Sheriff. 

The  pursuer  reclaimed. 

At  advising^* 

Lord  Presidential  have  no  doubt  in  this  case,  had  it  not  been  Opinion  ot 
for  the  judicial  declaration  of  the  pursuer ;  but  what  are  we  to  make  ^^^ 
of  her  oath  after  that  ?  A  semiplena  probatio  is  proved,  were  it  not 
for  the  contradiction  judicially  by  the  pursuer  herself.  This  was 
not  voluntary,  as  seems  to  have  been  suppposed.  She  must  have 
been  summoned  before  the  kirk-session^  in  the  usual  manner,  when 
she  appeared  to  have  been  pregnant. 

Lord  GiUies, — I  have  some  difficulty  in  agreeing  with  the  opinion 
now  delivered.  I  think  it  is  beyond  doubt  that  a  semiplena  pro- 
batio is  proved,  and  the  difficulty  arises  from  the  declaration  of  the 
poTsuer ;  but  there  is  one  strong  drcumstance  which  has  a  great  im- 
pression  on  my  mind,  that  when  he  is  chained  with  being  the  father, 
the  defender  said  that  it  was  not  him  but  Gill.  Now,  how  could  he 
know  that  Gill  was  the  father  ?  A  man  is  not  generally  aware  of 
the  parties  who  have  had  connection  with  the  woman,  unless  he  has 
had  illicit  intercourse  with  her  himself.  There  is  nothing  more 
striking  than  the  conversation  which  took  place  between  the  defender 
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20  Jan.  1S38.  and  the  pursuer  at  Newmark,  after  he  had  been  charged  with  bebg 
^"■"V^    father  of  the  child.    What  could  have  been  the  object  of  that  oon- 
^  '*         *  yersation  outwith  the  presence  of  parties  ?  but  no  ezphinatioa  of  it 
€)piiuon  of        ig  given ;  and  it  is  a  circumstance  which  he  could  not  possibly  haye 
forgotten.     I  think  the  defender  is  to  blame  at  all  events.    He  has 
acted  evidently  in  mala  fide ;  and  he  is  flatly  contradicted  by  re- 
spectable witnesses  in  things  that  he  must  have  recollected.    Hov- 
ever,  there  is  the  strong  judicial  declaration  of  the  pursuer  herself; 
and  the  question  just  comes  to  be,  Whether  the  effect  of  it  is  soch 
as  to  prevent  her  oath  in  supplement  in  a  case  such  as  this,  where  a 
complete  semiplena  probatio  is  made  out. 

I  have  very  great  doubts,  indeed,  in  the  case. — I  am  rather  in- 
clined, however,  to  think  that  the  oath  should  be  admitted. 

Lord  Mackenzie* — I  take  the  same  view  of  the  caae  as  Lofd 
Gillies.  A  semiplena  probatio  is  clearly  made  out ;  and  the  ques- 
tion comes  to  be.  Is  not  the  woman  disabled  from  giving  her  oath 
in  supplement  of  that  imperfect  proof  by  her  solemn  declaratioii, 
which  is  directly  in  contradiction  to  it  ?  I  do  not  think  any  prin- 
ciple has  been  adopted  in  cases  of  the  kind,  as  that  the  oath  of  the 
woman  must  be  excluded  by  her  having  originally  given  the  child 
to  a  diflerent  fisither.  I  rather  think  the  contrary  has  been  the  cafl& 
Sometimes  the  women  are  not  very  sure  who  is  the  father ;  and  there 
are  many  cases,  I  believe,  where  the  circumstance  of  their  having 
given  it  to  another  man  first  has  been  disregarded.  Of  course,  the 
oath  must  make  full  explanation ;  and  if  so,  I  rather  think  that  it 
should  not  be  excluded.  However,  I  must  say  I  have  very  great 
doubt,  as  I  think  the  case  a  difficult  one. 

Lord  Core&ottff.— 1  think  this  a  difficult  case.  I  have  no  doubt 
that  a  eemplena  probatio  is  fully  made  out ;  but  the  point  on  whidi 
I  have  doubt  is.  Whether  the  judicial  fitlsehood  of  the  pursuer  dis- 
qualifies her  from  giving  her  oath  in  supplement  to  complete  the 
probation  ?  The  conduct  adopted  by  the  pursuer  is  not  by  any  meiDs 
Burprismg.  It  often  happens,  Uiat  a  poor  girl  is  prevaOed  on  to  impute 
to  another  the  paternity  of  a  child  which  she  has  had  to  a  man  in 
the  situation  of  the  defender ;  and  if  what  she  says  is  true  about  the 
promise  made  to  her  by  the  defender,  to  make  a  provision  for  her  if 
she  would  attribute  it  to  some  other  person,  her  conduct,  though  it 
is  very  wrong,  is  not  surprising.  I  cannot  help  observing,  that  the 
statement  in  the  declaration  of  the  defender  hiknself  is  cmtradicfeed 
in  points  about  which  he  could  not  be  mistaken.  It  is  proved  that 
he  did  see  the  pursuer  at  Smithfield,  and  that  he  was  charged  with 
being  the  fiuher  of  the  child,  both  of  which  fiusts  he  denies  in  his 
declaration.  These  two  contradictions  shake  my  fidth  in  the  de- 
fisnder^s  dedaration,  as  much  as  the  contradiction  in  the  pursoei^s 
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declaration  would  weaken  my  reliance  upon  her  oath,  if  admitted*  ^  ^^^'  ^^^ 


I  muBt  aay  I  am  not  inclined  to  go  the  length  of  holding/that,'  when  q  -     j^    . 

the  woman  now  oflbrg  her  oath  in  supplement  of  a  clear  semiplena        J 

frdbaHo^  we  can  reject  it.  I  think  she  ought  to  be  croaft-examined,  ^^^  ^ 
in  Older  that  we  be  enabled  to  judge  what  her  evidence  is.  It  may 
appear  to  be  altc^ther  fiilaehood,  and  that  her  oath  is  not  to  be  be- 
lieved at  all.  But  still  I  think  it  ought  to  be  taken.  I  think  there 
is  one  important  circumstance,  viz.  that  the  defender  himself  imputed 
the  child  to  GiU,  which  leads  to  the  suspicion,  that  this  was  done, 
on  his  part,  to  make  the  woman  impute  it  to  that  party  also.  I  am 
fidly  awnre  of  the  difficulties ;  but  I  think  that  the  oath  ought  to  be 
taken,  and  then  we  will  afterwards  ilecide  whether  it  has  the  effect 
of  rendering  the  probation  complete  or  not.    . 

The  Court  accordingly  were  unanimous  in  finding  the  semiplena  Judgment. 
probatio  established ;  and  by  a  majority  altered  the  interlocutor,  and 
admitted  the  oath. 

Lord  Ordinary,  CoMum.        Act.  J?.  G.  BelL     Alt  Coofc.        O.  Qfilvie,  W.  S.  and 

J,  P,  Bertram,  W.  S.  Agents.        B,  Clerk. 


FIRST  DIVISION. 

No.  XLIII.  ^M  Jmuary  1888. 

DUKE  OP  ROXBURGHE 

agaifui 
MARQUIS  OF  LOTHIAN. 

Teihds.— Wabb  ANDicE.^— Rblibf.— FottiuJ  competent  to  give  ef- 
fect^ m  a  process  of  localiiy^  to  a  personal  oNigation  of  relief 
against  future  atsffmeniationSf  by  allocating  on  the  lands  of  the 
granitr. 

In  IfiSTy  the  Earl  of  Lothian,  titular  of  the  teinds  of  the  parish  of  Namave. 
Oznam,  as  well  as  proprietor  of  lands  there,  sold  to  the  Earl  of 
Rozburghe  the  teinds  of  his  barony  of  Plenderleith,  lying  in  that 
ptrish,  taking  him  bound  in  the  disposition  to  pay  yearly  ^  to 
^the  ministers  serving  the  cure  at  the  kirks  respectiye  above 
^  and  after  specified,  of  the  particular  duties  following  as  ane  part  of 
^  the  stipends  assigned  and  provided  to  them  for  serving  the  cure 
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23  Jan.  1838. 


•  Duke  of  Rox- 
barghe  v.  Mar- 
quis of  Lothian. 

Narrative. 


thereat,  vis.  To  the  minister  serving  the  cure  at  the  said  Kirk  of 
Eckfiird,  and  his  successors,  forty  boUs  bear,  forty  bolls  meal,  Ab- 
bay  mett  of  Jedburgh.  To  the  minister  serving  the  cure  at  the 
said  Kirk  of  Hownem  and  his  successors,  five  bolls  bear  and  five 
bolls  meal  of  the  measure  aforesaid ;  and  to  the  minister  serving 
the  cure  at  the  said  Kirk  of  Oxnam  and  his  successors, 

at  the  terms  of  payment  used  and  iront,  and 
that  for  our  relief  thereof,  and  also  reUeving  us  our  heirs  add  8uc> 
ccssors  of  all  taxations,  impositions,  annuitys,  and  other  butdeos 
whatsomever,  imposed,  or  to  be  imposed,  upon  the  teinds  of  the 
particular  lands,  barony  s,  and  others  above  written^  disponed  by  us 
to  the  said  Earl  of  Roxburgbe.'  The  deed  contained  this  obliga* 
tion  on  the  disponers :  ^  And  sicklyke  we  (the  granters)  be  tfair 
presentis,  bindis  and  obleigs  us,  our  airis,  executors  and  assignayis, 
conjuntlie  and  severallie,  to  warrand,  releve  and  keipskaitblessthe 
said  Noble  Erie  Robert  Erie  of  Roxburgh,  his  aiis  and  assignayis, 
of  all  payment  for  the  said  teynd  schavis  and  parsonage  teyndis  of 
the  particular  landis,  baronies,  and  utheris  above  written,  of  any 
farder  stipend,  augmentation  or  dewtie  to  the  ministeris  serving  the 
cure  at  the  Kirkis  respective  above  specifeit,  and  thair  successouT' 
is  in  all  tyme  coming,  nor  .the  particular  quantities  above  men- 
tioned/ 

The  sum  of  vicarage  teinds  payable  for  the  barony  of  Plenderleith, 
was  L.  8,  17s.  9d.  In  1646  and  1648,  the  Earl  of  Roxburghe  exe- 
cuted  a  deed  of  entul  of  his  estates,  as  well  as  patronages,  tacks,  and 
rights  of  teinds.  In  1796,  an  augmentation  of  the  stipend  took 
place,  and  in  that  and  the  subsequent  augmentation  in  1816  it  hsb 
laid  upon  the  Marquis  of  Lothian,  and  paid  by  him. 

In  1884,  a  third  decree  of  augmentation  was  obtained,  in  which  an 
interim  scheme  of  locality,  by  which  the  augmentation  was  laid  on 
the  barony  of  Plenderleith,  was  approved  of.  To  this  the  Duke 
of  Roxburghe  obfectedy  on  the  following  amongst  other  grounds,  that 
the  personal  obligation  of  relief  should  have  been  made  efiectual,  in 
the  scheme  of  locality,  by  localling  on  the  lands  belonging  to  the 
Marquis  of  Lothian,  which  were  in  the  parish,  he  being  titular  of  the 
teinds,  and  having  a  large  amount  of  free  teind  likewise  in  his  hands ; 
and  founded  on  the  case  of  Kerr  v*  Duke  of  Roxbu^he,  18th  Ja- 
nuary 18rSl. 

To  which  the  Marquis  of  Lothian  answered — That  the  previous 
augmentations  were  not  opposed,  and  could  not  be  held  to  be  autho- 
rities ;  and  that  it  was  setUed  by  the  case  of  Dykes,  18th  February 
1834,  that  it  was  incompetent  to  give  effect  to  a  mere  personal  ob» 
ligation  of  warrandice,  in  a  process  of  locality^  in  the  manner  here 
proposed. 
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*  * 

Toe  Lord  Oidinary  pronounoed  an  interlocutor,  by  which  he  ^  J».  183& 
tamij  *  That  the  clause  of  relief  founded  on  by  the  objectors  was    ^'"'V^ 

*  granted  in  1637  by  the  Earl  of  Lothian,  titular  of  the  teinds  of  burgheV  Ma^. 
^  the  pariah  of  Oxnam,  and  that  he  thereby  became  expressly  bound  ^^^  of  Lothian. 
^  to  idie^e  the  diaponee  and  his  heirs  of  augmentations :  That  the    Narrative. 

'  objeetoTB  and  their  ward  are  now  in  right  of  the  lands  and  teinds 
^disponed  in  1637:  That  the  noble  respondent  is  now  admitted  to 

*  be  titular  of  the  teinds  of  the  parish  of  Oxnam,  and  successor  of  the 

*  gianter  of  the  warrandice,  and  that  no  evidence  is  produced  to  show 

*  diat  be  does  not  represent  the  gtanter,  the  former  titular  in  ]6S7  : 
'  Therefore  sustained  the  otrjections,  and  found  that  the  augmenta- 
'  tioD,  so  far  as  allocable  on  the  objector^s  lands,  must  be  paid  by  the 

*  respondent ;  and  found  the  objectors  entitled  to  expenses.'* 

Lord  Lothian  reclaimed. 

At  advising, 

Lord  Mackenzie  declined  himself,  as  hating  been  curator  to  the 
Duke  of  Boxburghe  when  the  action  commenced. 

l/nrd  GiUies, — I  think  this  case  is  attended  with  some  difficulty.  Opinion  of 
If  the  question  which  occurs  here  had  been  discussed  in  the  Box- 
burghe case,  that  would  have  been  a  good  precedent,  especially  as  at 
va8  affirmed  in  the  House  of  Lords.  But  there  the  point  was,^ 
whether  the  Duke^  the  heir  of  entail,  or  the  heir  of  line,  was  liable  in 
relief;  and  it  was  held,  that,  as  heir  of  entail,  he  was  liable,  and  it  ap- 
pears that  the  locality  was  altered  accordingly ;  and  it  does  not  ap- 
pear that  the  Duke  inade  any  opposition  to  this.  But  the  question 
here  is,  whether,  when  the  alteration  is  opposed  by  the  obligant,  the 
locality  can  be  altered  ?  In  my  opinion  it  cannot,  and  I  think  the 
cue  of  Dykes  is  very  much  in  point ;  the  only  distinction  is,  that 
there  the  party  had  right  to  the  tonds,  and  here  he  is  the  titular. 
This  is  more  a  distinction  in  point  of  fact  than  in  principle.  Here 
the  titular  dispones  and  sells  the  teinds  to  the  prv^etor,  under  the 
statute,  which  does  not  enact  that  warrandice  against  all  future  aug- 
laentatione  shall  be  given.  The  titular  might  have  declined  to  do 
this;  however  he  granted  it,  but  not  over  the  lands;  he  gave  mere- 
ly a  personal  obligation.  But  bow  are  we  to  look  upon  this  person- 
al obligation  as  the  same  with  real  warrantee?  I  think  he  is 
dearly  personally  liable,  but  I  doubt  whether  you  can  make  the 
bmds  liaUe  by  localling  on  them  in  spite  of  his  opposition.  I  have 
BO  doubt  the  personal  obligation  reaches  future  augmentations. 

I^^d  President* — I  cannot  see  any  distinction  between  this  case 
and  that  of  the  Duke  of  Boxburghe.  I  therefore  think  the  Lord 
OwKnaiy  is  right. 

Lord  Corehouae*^^!  have  some  doubts,  but  I  am  inclined  to  ad- 

YOL,  xiii.  u 
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23.  Jaxu  1838.  here.    There  is  an  express  personal  obligation  to  relieve  from  future 
j^^^^C^    augmentations,  and  I  think  it  was  of  no  consequence  that  the  amoant 
biirghe  v.  Mar-of  Stipend  was  left  blank.     I  think  the  obligation  was,  that  the  dis- 
quisof  Lotbiap.  p^jjee  was  to  pay  the  existing  stipend,  and  that  the  additions  were  to 
Opinion  of     fall  upou  the  disponer.      The  case  is  freed  from  the  doubt  which 
Court       -g  raised  as  to  the  right  of  the  heirs  of  entail  to  those  teinds, 
for  they  have  expressly  a  right  of  teinds ;  but  I  have  some  doubts 
whether,  as  it  is  only  a  personal  warrandice,  the  obligation  can  be 
made  effectual  in  the  locality.     In  the  Roxburghe  case,  the  question 
arose,  how  the  locality  was  to  go  on,  and  though  the  heirs  did  not 
make  any  opposition,  the  Court  roust  have  determined  whether  they 
had  jurisdiction,  and  the  Court  there  sustained  their  jurisdiction, 
and  localled  accordingly.     This  was  entirely  in  opposition  to  the 
case  of  Dykes,  and  that  creates  a  doubt.     But  looking  to  what  was 
done  in  the  case  of  Roxburghe,  I  think,  that,  as  the  titular  has  lands 
in  the  parish,  the  interlocutor  should  be  adhered  to,  and  the  course 
pointed  out  by  the  Lord  Ordinary  adopted* 
Judgment      The  Court  accordingly  adhered. 

Lord  Ordinary^  (Cuninghame.)        Act  H,  J,  Robertson,        Alt  McNeill  and  PatlOBt 
M^Kenzie  ^  Innet,  W.  S.  and  Tod  ^  Romanes^  W.  S.  Agents.         Tetnd  Clerk. 

C.  R> 


SECOND  DIVISION. 
No.  XLIV.  iHd  January  183a 

BURGH  HERITORS  of  Lanark  and  Othkrs 

against 
LANDWARD  HERITORS  of  the  Parish. 

Poor. — Pauper.— (Title  to  pursue.) — Found  that  certain  pan- 
pers  stating  themselves  to  have  interest^  as  entitled  to  reUeffftm 
the  poof^s/unds^  had  no  title  to  pursue  in.  an  action  of  dedarator 
relative  to  the  administration  of  those  funds. 

KamtiTe.  By  Certain  Statutes  and  Proclamations  of  the  Privy- Council  ratified 
in  Parliament  relative  to  the  poor,  particularly  by  1579»  c  74,  Proc. 
Will,  and  Mary,  11th  August  1692,  and  20th  August  1693.  Wil- 
liam,3d  March  1698.  Stat.  1695,  c.  43 ;  1698,  c.  21,  ceruin  rules  are 
laid  down  in  regard  to  the  management  and  assessment  in  the  case  of 
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parishes  wholly  burgbal,  and  separate  rules  arelaid  down  for  the  case  of  ^  Jan.  issa 
parishes  wholly  landward*    None  of  these  statutes  or  proclamations,     ^'^'^y^^ 
however,  lay  down  any  specific  rule  for  the  case  of  a  mixed  parish,  oMfanark"Mid 
such  as  Lanark,  which  is  partly  burghal  and  partly  landward,  and     others,  v. 
the  practice  throughout  Scotland  has  been  inconsistent : — ^in  some  of  ritors  of  the  Pa- 
tbem,  the  usage  having  been  to  have  one  list  of  the  poor,  and  sys-        "^^* 
tern  of  management,  for  both  the  burgh  and  landward  district ; — in  Narrative, 
others,  while  there  was  but  one  list,  separate  assessments  were  im- 
posed, in  certain  definite  proportions,  on  each  of  the  two  districts  of 
the  parish ;  while  in  a  third  class,  equally  numerous  with  either,  the 
practice  had  been,  both  in  regard  to  management  and  assessment,  to 
treat  the  burgh  and  the  landward  district  as  entirely  separate  and 
distmct  from  one  another. 

The  present  pursuers  consist  jof  three  classes ;  viz.  the  first  class 
mcluding  the  burgh  proprietors,*— the  second  the  inhabitants  of  the 
boigh, — and  the  third  was  composed  of  certain  paupers  entitled  to 
relief,  and  residing  within  the  burgh ;— all  of  whom  represent  them- 
selves ^  as  having,  in  their  said  several  capacities,  or  otherwise,  a 
^  good  and  undoubted  title  and  interest  to  pursue  and  follow  ferth 
^  the  said  action,^  brought  an  action  of  declarator,  concluding,  in 
aobstance,  to  have  it  found  that  the  existing  system  of  a  separate  and 
distinct  management  iuid  assessment  for  the  poor  of  the  burgh  of 
Lanark,  and  the  poor  of  the  landward  part  of  the  parish,  is  contrary 
to  law,  and  ought  to  be  put  an  end  to ;  and  that  instead  thereof,  a 
tingle  and  undivided  system  of  management  apd  maintenance  of  the 
poor,  of  both  the  burgh  and  landward  district,  ought  to  be  adopted 
and  enforced  in  future. 

Prelimnary  Drfence.'^It  was  pleaded  in  regard  to  the  title  of 
the  paupers — That  they  are,  as  such,  exempt  from  liability  to  assess- 
ment, and  have  no  patrimonial  interest,  nor  any  such  title  or  interest 
as  to  give  them  a  right  to  insist  in  the  declaratory  conclusions  of  this 
action,  relative  to  the  general  administration,  maintenance  and  ma^- 
ttagement  of  the  poor,  either  x>f  the  burgh  or  landward  part  of  the 
parish  of  LanarL 

The  Lord  Ordinary  repelled  this  defence,  and  found  the  pursuers  Judgment, 
raided  to  expenses ;  but  the  Lords  unanimously  ^  Sustain  the  ob- 
-  jection  to  the  title  of  the  pursuers,  stated  in  the  record,  and  in  hoe 
*  statu  recal  the  award  for  expenses,  altering  in  so  far  the  interlocutor 
\  complained  of;  and  quoad  vltra^  remit  the  case  to  the  Lord  Or* 
'  dbary  to  proceed  as  to  his  Lordship  shall  seem  just/ 

Lord  Ordinary,  Monerdff,  Act.  SoL-Getu  ( RuUieffurd^)  Handytide^  Alt.  Dean 
of  Foeuliy  (Hope^)  Miller,  Msnziet  4"  -Maconochie,  W.  S.,  and  Lockkart^ 
HMntery  4*  Whitehead^  W.  S.  Agents.        71  Clerk. 

R. 
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No.  XLV. 


2S(k  Jannary  1888. 


ROBERT  CARRICE  BUCHANAN 

ogamBt 
MisB  JANE  CARRICE  and  Othxks. 


Tailzie.-— Ti^rffw  of  on  irritant  clause  m  an  entail^  wfwek^  ikmgh 
redundant^  was  held  to  strike  effhctuaOy  aiike  acts  or  deedscfUe 
insUtuie* 


Namtive.  fir  a  deed  of  entail  executed  in  1890,  die  lafee  Robert  CanidL  of 
Braco  disponed  the  lands  of  Bumhead  ^  to  and  in  favour  of  TbdiM 

*  Carrick,  Jonior,  and  the  beivs-male  of  his  body ;  whom  fidling*  t» 
<  David  Bnchanan  of  DnimpelKer,  and  the  heirs-male  of  his  bodj;' 
and  fiuling  certain  other  substitutes, '  to  his  own  heiia  whomsoever 

*  and  their  assignees/ 

Besides  a  complete  set  of  prohibitions  laid  on  the  institate  bj 
name,  as  well  as  the  heirs-substitute,  there  was  the  fhUowiDg 
clause  in  the  deed : — ^  Secondly,  That  in  case  the  amd  Thomas 
Carrick,  Junior,  or  any  of  the  heirs  of  tailne  and  heirs  lAsb- 
soever,  who  shall  succeed  to  my  said  lands  and  estate,  diall  ooo- 
travene  any  of  the  conditions,  provisions,  restrictioBs,  limita* 
tions,  and  others  h»:ein  contained,  or  to  be  contained  in  any  wiit* 
ing  hereafter  to  be  executed  by  me,  or  any  of  them,  that  is,  shall 
fail  or  neglect  to  observe,  obey,  and  perform  the  said  several  pro- 
visions and  conditions,  and  every  one  «f  tbem,  or  shall  act  con- 
trary to  the  prohibitions,  restrictions,  mid  fimitations,  or  any  of 
them,  contained  in  this  deed  of  tailiie,  or  to  be  hereafter  added 
and  appointed  by  me,  (excepting  as  is  herein  after  ezoepted,)  that 
then,  and  in  any  of  these  cases,  the  person  or  persona  ao  conto- 
vening,  by  failing  to  obey  the  said  conditions,  or  any  of  ibaa, 
or  acting  contrary  to  the  said  conditions,  proviaioiia,  profaifai- 
tions,  restrictions,  and  limitations,  or  any  of  tbem^  aludl,  for  him 
or  herself  (mly,  ipso  facto,  amit,  lose^  and  forfeit  all  right,  tide, 
and  interest  to  the  said  lands  and  estate  above  described,  and  the 
same  shall  become  void  and  extinct,  and  my  said  landa  and  estate 
shall  aocresce,  devolve,  and  belong  to  the  next  heir-male  generali 
or  of  tailzie  appointed  to  succeed,  albeit  descended  of  the  eoatia- 
vener^s  own  body,  in  the  same  manner  as  if  the  contravener  were 
naturally  dead ;  and  upon  every  such  contravention,  failure,  or  ne- 
glect, it  is  hereby  expressly  provided  and  declared,  that  not  only 
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*  my  said  UuMb  and  estate  shall  not  be  burdened  or  liable  to  the  26  Jan.  18M. 

*  debts  and  deeds  of  the  several  heirs  of  tailzie  and  heirs  whatsoever,  '^  i  — ' 

<  as  before  provided^  but  also  all  debtSy  deeds,  and  acts  contracted,  ciu^*&& 
'  gnnted,  or  done  contrary  to  these  conditions  and  restrictions,  or      — r 

*  to  the  true  intent  and  meaning  of  these  presents,  shall  be  of  no  ^^^^^^' 

*  fofce,  straigtb^  or  effect^  and  shall  be  ineffectual  and  unavailable 

*  against  the  other  heirs  of  tailsie^  and  heirs  whatsoever  succeeding 

<  to  my  said  lands  and  estate,  and  that  the  said  heirs,  as  well  as  the 

<  said  lands  and  estate^  shall  noways  be  burdened  therewith,  but 
'  shall  be  firee  therefrom^  in  the  same  manner  as  if  such  debts,  deeds, 

*  or  acts  had  never  been  contracted^  granted,  or  done ;  and  also  it 
'  shall  be  firee  and  lawful  to  every  heir  who  shall  have  a  title  by  or 
'  through  every  contravention  of  a  former  heir/  &c. 

On  the  sueeession  of  Thomas  Carrick,  the  institute,  in  1881,  he 
executed  a  mortis  causa  disposition  of  the  entailed  estate  in  favour 
of  bis  two  daughters^  ^h^  defenders,  his  only  children,  upon  which, 
at  bis  death  in  188t>^  they  took  infeftment 

The  present  action  was  brought  by  the  pursuer^  the  next  substi* 
tnte^  in  order  to  redooe  this  disposition  and  infeftment,  as  prdbibited 
bydieentttL 

The  pursuer  pfaodn^That  the  entail  was  complete  in  every  re-  Punuer's 
spect ;  for  although  the  irritant  clause  contained  a  redundancy  of 
natter,  it  had  an  eiprees  declaration,  that  ^  all  debts»  deeds,  and 
^  arts  contractedi  granted,  or  done  contrary  to.  these  conditions  and 

*  restrictions,  or  to  the  true  intent  and  meaning  of  these  presents, 
'  shall  be  of  no  force,  &c. ;  and  the  lands  and  estate  shall  noways  be 

*  burdened  therewith.^ 

And  even  if  the  indtant  clause  were  defective,  as  the  prohibitions 
were  clearly  valid  and  effective,  the  entail  could  not  be  altered  by  a 
gntoitons  deedr-^tair^  2,  8^  59.    JBrsk.  3,  8,  23. 

The  defender  plnufed— That  the  irritant  chtuse.  declared  that  the  Defender's 
estate  should  not  be  burdened  by  the  debts  and  deeds  ^  of  the  several    ^^ 
^  heirs  of  taihde  and  heirs  whatsoever,"  and  did  not  strike  against 
the  insdtute,  so  that  the  general  clause,  founded  on  by  the  pursuer, 
fcll  to  be  limited  by  the  above  specification,  besides  bdng  itself  qua- 
lified by  the  declaration,  that  the  things  there  mentioned  were  to  be^ 
voavailaUe  ^  against  the  other  heirs  of  tailxie,"  which  clearly  proved 
diat  the  whole  clause  was  not  applicable  to  the  institute ;  and  thus 
the  entail  beii^  inoomplete^  as  regarded  the  institute,  from  the  de- 
feet  in  the  irritant  clause,  might  be  altered  by  a  gratuitous  deed. — 
Sharpe,.18th  April  1886.    1  Shaw  and  Maclean,  694.    Speed,  Slst 
February  1837. 
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It  JftD.  1888. 


Buchanan  v. 
Carrick,  &c 

I  ord  Ordi. 

nary's  Inter- 
locutor. 


The  Lord  Ordinary  pronounced  the  following  interlocutor: — 

The  Lord  Ordinary  having  considered  the  Record,  ReriBed 
Cases,  and  whole  Process,  finds  that  the  Disposition  under  re- 
duction, executed  by  the  late  Thomas  Carrick,  on  9th  October 
1835,  falls  under  the  prohibitory,  resolutive,  and  irritant  claus- 
es of  the  Deed  of  Entail  executed  by  the  deceased  Robert  Car- 
rick,  Esq*  in  favour  of  the  said  Thomas  Carrick,  under  which 
the  latter  succeeded  to,  and  possessed  the  estate  libelled  on,  ftm 
the  period  of  the  entailer's  death  in  1821,  till  his  own  death  ia 
1836 :  Therefore  reduces,  decerns,  and  dedaies  in  terms  of  the 
libel :  Finds  expences  due  to  neither  party,  and  decerns.^ 

Note,^^*  This  is  a  reduction  of  a  settlement  on  the  ground  that 
the  maker  was  restrained,  by  a  strict  tailzie  under  which  he  took 
up  and  possessed  the  lands,  from  alienating  or  altering  the  order 
of  succession. 

'  The  plea  of  the  defender  is  founded  on  the  supposed  imperfec- 
tion of  the  irritant  clause  in  the  original  tailxie,  irhich  b  said 
to  be  directed  only  against  the  acts  and  deeds  of  heirsj  and  not 
against  those  of  the  iviHitute,  But  it  appears  to  be  impossible 
to  read  the  various  members  of  the  clause  in  question,  and  to  hold 
it  of  the  limited  nature  thus  contended  for. 

*  On  the  contrary,  the  irritant  clause  in  question  seems  to  be  un- 
usually full  and  comprehensive  almost  to  a  d^ee  of  redundancy. 
It  consists  of  different  sections,  one  or  other  of  which  renders  void 
every  possible  act  of  any  party  taking  up  the  estate  under  the 
tailrie.  Thus,  (1.)  it  commences  with  declaring,  that  *  upon  every 
such  contravention"  (which  referred  specially  to  the  poeeible  con- 
travention of  the  institute) '  not  only  my  lands  and  estate  shall  not 
be  burdened  or  liable  to  the  debts  and  deeds  of  the  several  heiri 
of  tailzie,  and  heirs  whatsoever,  as  before  provided.  After  whidi 
the  clause  proceeds  with  this  proviso,  (2.)  *  but  alao  all  debtSf  dadif 
and  acta  contract^dy  granted^  or  done  contrary  to  these  conditiom 
and  reatrictionSy  or  to  the  true  intent  and  meaning  of  these  pre- 
sents, shall  be  of  no  force,  strength,  or  effect  C  and,  (3.)  ^  shall  be 
ineffectual  and  unavailable  against  the  other  heirs  of  tailaie^  and 
heirs  whatsoever,  succeeding  to  my  said  lands  and  estate  ;  and  that 
the  said  heirs,  as  well  as  the  said  lands  and  estate,  shall  noways  be 
burdened  therewith,  but  shall  be  free  therefrom,^  &c.  &c. 

*  It  would,  it  is  thought,  be  denying  effect,  not  only  to  the  ob- 
vious meaning  of  the  entailer,  but  to  the  most  express  words  used 
in  the  last  members  of  the  clause,  not  to  hold  them  as  reaching  acts 
of  contravention  by  the  institute. 

'  But  even,  if  the  irritant  clause  were  held  defective^  the  Lord 
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^  Ordmary  has  great  doubt  if  the  settlement  under  reduction  could ^^  ^^-  ^^^ 

*  be  supported.     It  will  be  observed,  that  this  was  to  all  intents  a  ^^^  ' 

*^''  '  '  Buchanan  v, 

<  mortis  causa  deed  t  For  it  is  admitted  on  record,  (see  answers  to  cairick,  &c 

*  article  9th,)  that  it  never  was  delivered  during  Thomafc  Carridk's  lo,7^|, 

*  life,  and  no  onerous  cause  is  instructed,  or  even  averred.  oary's  Note. 

*  '  The  present  case,  therefore,  even  if  the  irritant  clause  were  de^ 
-*  fective,  would  fall  within  a  class  noticed  by  all  the  institutional 
^  writers  on  Scots  law,  of  a  destination  fortified  by  a  prohibitory 
^  clause ;  and  it  would  deserve  mature  consideration  whether  such  a 

*  destination  could  be  altered  by  a  mortis  causa  deed  executed  by 
^  one  of  the  heirs,  and  not  deliv^ed,  and  not  to  take  effect  till  his 
^  death. 

'  Both  Lord  Stair  (fi.  II.  tit  8,  §  590  ^^  Mr  Erskine  (B.  III. 
^  tit.  8,  §  23^  lay  it  down  that  such  a  destination  cannot  be  altered 
'  gratuitously ;  and  the  same  doctrine  is  said  to  have  been  recog- 

*  nized  in  one  of  the  branches  of  the  Roxburghe  cause  when  Lord 

*  Eldon  was  Chancellor. 

*  No  doubt  the  older  authorities  on  this  question  may  be  supposed 
^  shaken  by  the  latter  cases  of  Hoddam  and  Speid,  in  which  it  was 

*  found  that  heirs  possessing  under  entails  with  defective  irritant 
■  clauses,  might  make  even  gratuitous  alienations.     Still  t|^e  gratui- 

*  Urns  alienations  found  competent  in  these  cases  appear  only  to  have 

*  been  donations  bona  fide,  made  by  deeds  inter  vivos.  There  has 
^  been  no  case  as  yet  reversing  the  doctrine  laid  down  by  all  the 

*  authorities  in  our  law  for  upwards  of  a  century,  and  declaring  that 

*  a  substitution  fenced  with  a  prohibitory  clause  can  be  gratuitously 

*  altered  by  one  of  the  heirs  in  a  mortis  causa  deed.  This,  however, 
^  is  the  nature  of  the  deed  under  reduction  in  the  present  case. 

*  As  this  last  point  will  come  under  consideration  of  the  Court  in 

*  considering  a  question  on  the  Strathbrock  entail  lately  decided  by 
'  the  Lord  Ordinary,  the  two  cases  should  be  brought  before  the 

*  Inner-House  at  the  same  time.^ 

Lord  GiSies.— This  is  a  case  which  is  not  free  from  difficulty,  OpinioD  of 
bat,  after  listening  with  all  attention  to  the  able  arguments  from  the^^^'^'^ 
bar,  I  am  inclined  to  think  the  interlocutor  right     The  Lord  Or- 
dbary  refers  to  a  clause  which  is  a  most  important  one.   The  clause 
declares  that,  *  upon  every  such  contravention,  the  lands  and  es» 

*  tates  shall  not  be  burdened  or  liable* — ^here  *  every  such  contri^ 
'  vention'  clearly  applies  to  contraventions  by  the  institute,  and  if  it 
had  stopped  there  would  have  been  no  difficulty,  but  it  proceeds  un^ 
fortunately—**  to  the  debts  and  deeds  of  the  several  heirs  of  tailzie, 
'  and  heirs  whatsoever,  as  before  provided.*    Now,  if  that  had  been 
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26  Jan.  183a  the  wbole  of  the  dausei  I  eonld  not  hare  agreed  with  the  Lard  Or- 

p"^^*^    dinary's  interlocutor,  for  in  80  far  as  we  have  gone,  flie  only  deeds 

Carrick,  &c!  declared  to  be  null  and  void  are  those  ^  of  the  aereral  heirs  of  tiil- 

o^nion  of*  ^^'  ^'^^'^^'^  whatsooTer,  as  before  provided,^  excluding  the  insti- 

Coart      tute.     But  I  indine  to  think  that  the  succeeding  words  sufficiendj 

apply  to  all  deeds  dmie  either  by  the  heirs  or  by  the  institute,— 

for  the  clause  proceeds,  ^  but  also  all  debts  and  deeds  and  acts  oon- 

^  tracted,  granted,  or  done  contrary  to  these  conditions  and  restrio- 

^  tions,  or  to  the  true  intent  and  meaning  of  these  presents^  shall  be 

^  of  no  force,  strength,  or  e£Pect/    I  think  these  words  apply  to  the 

deeds  of  the  institute,  and  the  whole  stress  of  the  argument  on  the 

other  side  must  be  laid  upon  the  succeeding  words,  ^  and  shall  be 

f  ineffectual  and  unavailable  against  the  other  heirs  of  tailiie,^  &c; 

but  I  do  not  think  that  they  necessarily  exclude  the  deeds  of  the 

institute.     However,  I  do  not  know  what  force  may  be  given  dse- 

where  to  the  word  ^  odier*^    My  own  opinion  is  in  favour  of  the 

interlocutor  of  the  Lord  Ordinary. 

ZrOfd  Mackensrie,''^!  concur.  Thete  is.  a  general  declaratioii 
that  all  debts,  deeds,  or  acts,  shall  be  of  no  force  or  effect,  which  I 
think  includes  the  institute.  I  think  that  is  sufficient  The  more 
we  see  of  entails  only  proves  the  more  the  badness  of  the  judgment 
in  the  Duntreath  case,  which  held  that  the  institute  was  not  to  be 
included  under  the  term  heir ;— -for  the  intenti<m  that  it  should  be 
otherwise  is  most  general ;— but  hexe  there  is  no  necessity  for  us 
following  up  that  ,bad  principle,  as  there  are  apedalties  in  tUs  case 
by  which  we  can  get  over  it. 

Lord  Corehoitse*^^!  think  there  could  not  be  a  doubt  that  the 
words  of  the  general  clause  nullifying  all  debts  and  deeds  would  be 
sufficient  to  include  those  of  the  institute,  were  it  not  for  the  woid 
^  other^  in  connection  with  the  heirs  of  taihde.  But,  from  the  use  of 
this  word,  it  is  said  that  the  institute  is  called  an  heir  of  entaiL  I 
do  not  agree  in  this.  It  was  decided  in  the  Duntreath  case,  thattbe 
occurrence  of  the  word  *  other^  in  similar  circumstances  would  not 
bear  out  a  plea  of  this  kind*  But  whether  the  clause  applies  the 
term  ^  heir  of  entair  to  the  institute  or  not,  is  of  no  consequepoe^ 
as  the  nullity  is. completely  pointed  against  all  contraventions  bj 
whomsoever  committed.  I  do  not  think  expenses  should  be  gi^ea 
in  this  case,  especially,  when  we  see  that  the  maker  of  this  entail, 
though  of  so  recent  a  date  as  18S0,  has  chosen  to  depart  foam  the 
rq^ar  form  of  expression,  which  is  proper  for  a  deed  of  this  ii»> 
ture. 

Lord  Presideni^ — I  concfgr.  There  ia  a  clause  which  irritates  all 
contraventioii&,  including. those  of  the  institute,  and  I  do  not  diiak^ 
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Unt  the  foolish  expression  in  the  subsequent  jMurt  takes  atway  froifa  ^  ^*^'  ^^ 
in  mice*  ^m^^^t^ 

The  (kfon  Boocftdinglj  adhered.  Curi^^I' 

LffriOidiotfy,  (Cmimgh^meO       Aet  Sti^Gm,  (Rwtkirjkrd)  and  iraiJfcer.        ^k.  *^**^^^ 
M'Neia  and  IFUiOft.         FToAfcer,  Richardmm  4f  MelviUci  W.  &  and  i{.  Kennedy, 
W.  S.  Agents.        i\^.  Clerk. 

C.  R. 


SECOND  DIVISION. 

r 

No.  XLVI.  2Btk  January  1898.   ' 

ROBERT  LAIDLAW 

againit 

JOHN  SMITH,  (Gahdek's  T&tTstxs.) 

AiftE8TMXMT.^^8tat.  1661,  C.  118.*^BoKA  Fids  Paymekt.*-^ 

Circufnstances  where  an  arreitee  having,  before  the  dUigence  teds 
raised,  remitted  to  the  place  of  the  creditors  residence  funds  Sfe^ 
c^lcatty  appropriated  for  the  discharge  of  the  debt,  and  the  debt  haty^ 
vug  been  paid  and  eeetinguished  tn  ignoraftce  of  an  arrestment 
previous^  used  at  the  dwMng'house  of  the  arrestee,  and  in  due 
execution  of  the  arrangement  under  which  thai  remittance  was 
made,  and  the  arrestee  having  been  absent  Jrom  home,  and  hav- 
ing  had  no  personal  knowledge  of  the  arrestment  tiO  the  creditor 
hcd  actually  received  payment  of  the  debt,^^found  that  the  arres- 
tee was  not  liable  in  second  payment  as  in  breach  of  arrestment. 

RoBEBT  DuKLOP,  W.  S.  had  a  claim,  as  law  agent,  against  the  se-  Narrative, 
qnestrated  estate  of  Hamilton  William  Garden,  merchant  in  Glas-* 
gov,  on  which  John  Smith,  builder  in  Glasgow,  the  defender,  was 
trustee.  Much  discussion  tcK^  place  as  to  the  extent  of  Dunlop^s 
dttm,  which  was  finally  transacted  through  Messrs  Dundas'and  Wil- 
ton, C.  S.,  the  agents  in  Gurden^s  sequestration  in  Edinburgh. 

On  14th  May  1831,  M^Grigot  Murray  and  M^Grigor,  the  agents 
b  the  sequestration  in  Glasgow,  wrote  to  Dundas  and  Wilson : 

*  We  have  had  repeated  letters  from  Mr  Dunlop,  urging  very  ear-* 
*  nestly  a  partial  payment  to  account  of  his  claims  against  Garden^s 
'  estate.  We  have  written  him,  that,  as  the  matter  is  in  your  hands, 
'  we  decline  interfering,  but  that  we  haTe  remitted  you  such  a  sum 
^  as  we  trust  will  cover  the  utmost  extent  of  his  claim — leaving  it  to 
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25  Jan.  1838.  c  yQj^  ^  dispose  of  U  as  you  may  think  proper.  We  accordiDgly  send 

*  you  prefixed  an  order  on  Mr  Smithes  account  with  the  Royal  Bank 
Smith.  '  ^  for  L.  SOO  Sterling,  which  wilLenaMe  you,  we  hope,  to  settle  with 

^^ — .     ^  Mr  Dunlop.     It  will  be  desirable,  we  think,  to  make  one  work  of 

*  all,  and  to  make  no  partial  payment.    But  in  this  you  will  act  as 

*  you  think  proper.' 
On  19th  May,  Mr  Wilson  wrote  to  M^Grigor  Murray  and  M^6ii« 

gor  : 

^  I  have  had  several  conversations  with  Mr  Dunlop,  on  the  sob- 

<  ject  of  his  claim  against  Garden's  estate,  and  he  has  this  day  ofliBr- 

*  ed  to  settle  it,  by  receiving  L.  210  as  in  full  of  all  demands.    In 

*  the  whole  circumstances  of  the  case,  I  think  the  trustee  would  do 

*  well  to  compromise  the  claim,  by  paying  Mr  Dunlop  L.  200,  or 
^  ^00  guineas.     I  shall  be  glad  to  hear  from  you  on  the  subject.' 

On  the  SOth,  M^Grigor  Murray  and  M'Grigor  wrote  to  Mr  Dun- 
das  in  reply : 

*  We  leave  the  settlement  of  Mr  Dunlop's  account  entirely  to 

<  yourself ;  and  unless  there  are  charges  in  it  which  you  think  would, 

*  on  an  appeal  to  the  auditor,  be  cut  down,  you  may  pay  him  the  sam 

*  he  has  agreed  to  take  in  full  thereof.    We  ^iU  remit  you  through 

*  the  bank,  to-morrow,  the  balance  required  to  enable  you  to  pay  die 

*  amount.' 
Partial  payments  had  been  made  to  Dunlop  to  account  upon  the 

llth,  16th,  18th,  and  19th,  but  a  sum  of  L.  LSO  was  still  unpaid, 
when  on  19th  May,  as  afterwards  appeared^  Robert  Laidlaw,  the 
pursuer,  having  raised  letters  of  arrestment  on  the  dependence  of  an 
action  against  Dunlop,  arrested  the  funds  due  to  Dunlop  by  Garden's 
trustee,  by  leaving  a  schedule  of  arrestment  at  Smith's  dwelling-house 
in  Glasgow*  The  defender  was  absent  from  Glasgow  during  the 
19th,  20th,  and  greater  part  of  the  21st,  and  did  not  recdve  the 
schedule  nor  hear  of  the  arrestment  till  his  return,  on  the  evening  of 
21st  May. 

On  21st  May  (Saturday,)  Wilson  wrote  to  M^Grigor  Murray  and 
M^Grigor : 

^  Mr  Dunlop  mentioned  two  days  ago,  that  an  arrestment  had  been 

*  raised  against  him,  and  he  seemed  to  think  it  possible  that  it  might 

<  be  for  the  purpose  of  arresting  the  money  due  to  him  by  Garden's 
^  trustee.  Could  you  ascertain  from  Mr  Smith  this  evening,  whether 
'  any  arrestment  had  been  laid  in  his  hands,  and  let  me  know  faj 

*  Monday  morning,  (the  23d,)  when  I  suppose  Mr  Dunlop  will  be 
.  *  here  for  his  money.     Mr  Smith  would  probably  have  informed  you 

*  of  any  arrestment,  but,  in  case  of  accidents,  it  is  better  to  ascertain 
.*  that  there  is  none.' 
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To  this  letter  the  following  reply  was  written  on  the  morning  of  25  Jan.  1838. 
the  22d  by  the  agents  in  Glasgow :  Vj  i^^^' 

^  Mr  Smith,  the  trustee  on  Garden^s  estate,  had  been  from  home  smith! 

*  for  some  days,  and  returned  only  last  night — ^but  not  in  time  to  en-        'T^ 
'  able  me  to  write  to  you  by  the  evening  post*     It  has  so  happened, 

*  that  an  arrestment  was  used  against  Mr  Dunlop  during  Mr  Smithes 

*  absence,  and,  therefore,  no  farther  payment  can  be  safely  made  to 

*  him  until  it  is  loosed/ 

Before  receiving  this  answer  to  their  letter  of  the  21st,  Dundad 
and  Wilson,  in  ignorance  of  the  arrestment  having  been  used  on  the 
19th,  paid  the  L.  ISO  to  Dunlop^s  wife,  upon  her  calling  on  the  mom- 
ing  of  the  ftlsty  after  they  had  dispatched  their  letter  of  that  date, 
and  showing  them  a  letter  from  her  husband,  who  had,  as  alleged^ 
gone  to  Glasgow  for  information,  stating  that  his  fears  of  an  arrest- 
ment were  quashed.  Accordingly,  Mr  Wilson  wrote  to  M^Grigot 
Murray  and  M^Grigor,  on  the  24tb  May  : 

*  After  I  wrote  to  you  on  Saturday  morning,  Mrs  Dunlop,  Mr  R* 
'  Dunlop^s  wife,  called  here  with  a  letter  from  her  husband,  addressed 
'  to  her«  authorizing  her  to  receive  the  balance  of  L*  130  due  to  him 

*  from  Garden^s  estate,  in  which  he  says :  ^  Luckily,  on  calling  for 

<  Mr  Smith  and  Mr  Murray,  I  found  my  fears,  as  to  an  arrestment, 
*'  quashed.  They  never  heard  of  such  a  thing,  and  Mr  Murray,  on 
'  my  explaining  my  fears,  at  once  dictated  a  letter  to  Mr  Dundas 

<  (meaning  M^Grigor  Murray  and  M'Grigor^s  letter  of  20th,)  which 

*  he  will  get  to-morrow,  desiring  him  to  pay  me  the  L.  130 ;"  and 

*  as  you  had  mentioned  nothing  about  arrestments,  and  as  I  under- 

*  stood  from  Mr  D.^s  letter  that  he  had  seen  Mr  Smith,  the  money 

<  was  paid  to  Mrs  Dunlop ;  and  I  am  sorry  to  find,  from  your  letter 

*  of  the  22d  inst.,  that  the  arrestment  had  been  previously  executed 

*  in  Mr  Smithes  hands." 

Liudlaw  obtained  decree  in  his  action  against  Dunlop  for  the  sum  of 
L.  4>50,  Ss.  6d.,  andraised  aftirthcoming  against  him  and  the  defisnder, 
libelling  on  the  payments  made  to  Dunlop,  after  the  arrestment  had 
been  served,  as  a  breach  of  arrestment  on  the  part  of  the  defender. 

The  defender  pleaded  on  the  merits — That  there  were  no  grounds  DefendeiV 
on  which  he  could  be  made  liable  as  in  breach  of  arrestment,  he  hav-  ^^*** 
ing,  before  the  diligence  was  raised,  remitted  to  the  place  of  the  cre- 
ditor's residence  funds  specifically  appropriated  for  the  discharge  of 
the  debt, — ^the  debt  having  been  paid  and  extinguished  in  ignorance 
of  the  arrestment,  and  in  the  due  execution  of  the  arrangement  under 
which  that  remittance  was  made ;  «nd  the  defender,  without  any 
blame  imputable  to  him,  having  had  no  personal  knowledge  of  the 
arrestment  till  the  creditor  had  actually  received  payment  of  the  debt* 
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96JtD.  1838.     1'be  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

*  The  Lord  Ordinary  haTli^  considered  the  closed  reccffd,  and 
heard  parties^  proctirators  thereon,  and  made  ayizandum,  Snatains 
the  defence  set  fotth  in  the  first  plea  in  law  for  the  defender,  ebmhI- 
Aes  the  defende^^  and  decerns :  Ftndd  expenses  due,  &c. 

<  Ao^«.-^This  case  appears  to  the  Lord  Ordbary  to  be  mncb 
more  nice  than  the  counsel  on  either  side  were  willitig  to  admit ;  and 
though  he  thinks  it,  on  the  whole,  a  special  case,  in  which  the  de- 
fence must  prevail,  care  must  be  takeii  that  the  general  principles  of 
the  law  shall  not  be  supposed  to  be  trenched  upon,  or  loosened. 

<  Mr  Erskine,  in  a  passage  not  referred  to  in  the  debate-^  6, 
14— q>eaking  of  the  arrestee's  liability  for  the  oitnl  consequences  of 
breach  of  arrestment,  under  the  statute  1681,  c»  18,  saysexpresdy, 
This  doctrine  holds  also  in  the  case  of  arrestments  s^ved  against 
the  arrestee  only  at  his  dwelling-house,  tkaugh  in  fact  the  ewecuh 
Hon  should  not  hme  been  not^fiedto  hwn ;  for  the  admitHng  pre- 
tences of  ignorance  might  evacuate  the  latoful  diUgenee  of  ere- 
ditars?  The  Lord  Ordinary  does  not  find,  that  any  other  insti- 
tutional writer  has  laid  down  pr^dtely  the  same  doctrine,  or  that 
there  is  any  reported  decision  .to  this  eflect ;  and,  if  it  were  taken, 
in  its  broadest  sense,  as  importing  that,  wherever  an  arrestment 
had  been  duly  executed  at  the  dwelling*house,  breach  of  amest- 
ment  must  be  incurred,  simply  by  the  fact  of  payment  being  made 
after  the  time  of  the  execution,  without  regard  to  the  circumstances 
of  ignorance  under  which  the  payment  might  be  made,  the  Lord 
Ordinary  should  entertain  greftt  doubt  of  the  soundness  of  it  in  its 
application  to  many  cases  which  niay  easily  be  figured.  For  ex- 
ample, a  merchant  leaves  his  dwelling-house  in  the  morning,  and, 
at  his  counting-house,  pays  a  debt  at  12  or"  1  o'clock,  and  it  turns 
out  that,  unknown  to  him,  an  execution  of  arrestment  had  been 
left  at  his  house  soon  after  he  had  qtiitted  it.  A  farmer  leaves  his 
house  to  attend  a  market  at  a  distance,  meets  with  his  creditor,  and 
pays  the  debt ;  and  finds,  on  returning  hotne,  that  an  arrestment 
had  been  used  before  he  made  the  payment.  A  trader  empowers 
his  traveller  to  pay  a  debt  to  a  creditor  at  a  distance,  and  the  in- 
struction is  obeyed ;  while,  in  the  meantime,  an  arrestment  had 
been  laid  in  the  interval  at  the  trader's  domicile.  In  such  cases, 
it  would  be  a  very  hard  law,  which  should  say,  that  the  deb0r,  so 
in  bona  fide  paying  his  lawftd  debt,  must  be  answerable,  as  for 
breach  of  arrestment^  to  pay  it  a  second  time  i  and  it  would  be  pe- 
culiarly aBvere  so  to  construe  a  stiltute  like  that  of  1581,  seeing 
that,  under  the  very  same  enKctiiig  words,  the  party  might  have 
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been  piosecitfed  eriminaOjfn  and  luivesoflEeredeflclieiit  of  goods^  and  S5  Jan.  1888. 
wen  corforal  pains.    This  could  nerer  be  held ;  and,  therefore,  ^""^'''Y^'"^ 
Mr  Er&kine^s  position  must  be  understood  with  considerable  modi-  smith. 

<  Nevertheless)  the  authority  is  of  veigfat ;  and  the  Lord  Ordi- 
nary does  not  doubt,  that  thus  fiir  the  doctrine  may  be  well-found- 
ed, that  the  mere  fact  of  the  debtor  having  no  personal  notice  or 
knowledge  of  the  arrestment  will  not  liberate  him  from  the  civil 
oonsequences  of  paying  in  the  fiuse  of  it,  if,  before  he  paid,  he  was 
ia  smJi  circumstances  that  he  msghi  to  have  known  of  it,  and  so 
must  be  presumed  to  have  known  it  Any  other  rule  would 
certainly  give  occasion  to  pretoices  for  evacuating  the  diligence  of 

creditors. 

^  The  case  here  is^  1'  That  befwe  wng  arresimsnt  had  been  used, 
the  money—- or  all  but  a  trifle-«-had  been  actually  remitted  to 
Messrs  Dundas  and  Wilson  in  Edinburgh,  and  they  had  been, 
without  any  limitatiw,  authorised  to  settle  and  pay  the  debt    2. 
That,  after  having  so  remitted  and  inatrpcted  diem,  Mr  Smith, 
^ifl  btfore  amy  arrestment^  had  left  his  house  in  Glasgow,  and 
gone  to  a  distance  in  the  country.    &  That,  on  the  19th  May 
1828,  while  he  was  stUl  absent,  the  arrestment  was  executed  at  his 
^welling-house  in  Glasgow.     4.  That,  on  the  Slst,  the  debt  was 
paid  by  Messrs  Dundas  and  Wilson  in  Edinburgh,  they  being  then 
in  ignorance  that  any  arrestment  existed^  and  .so  paying  in  bon& 
fide.  There  are  some  intennediate  facts,  of  some  importance,  which 
are  founded  on  by  the  pursuer  as  making  a  fecial  case  against  the 
defence.     But,  in  so  &r  as  there  is  any  general  question  of  law 
raised,  the  &cts  above  enumerated  seem  to  constitute  the  case. 
'  In  thia  view  of  it,  it  appears  to  the  Lord  Ordinary,  1.  That  the 
anestment  was  competently  laid  on,  notwithstanding  the  remittance 
to  Dundas  and  Wilson—- «nd  that  the  case  of  Ballendene,  Febru- 
ary 6>  1834,  was  decided  essentially  on  the  foot  that  the  proper 
ddytor  stood  actually  discharged;  But,  %  That  the  remittance 
having  been  made,  and  unlimited  instructions  given,  before  arrest^ 
ment,  the  payment  made  in  bonajide  by  the  Edinburgh  agents,  be- 
fine  notice  of  any  arrestment,  does  not  constitute  a  breach  of  arrest, 
ment  to  render  Mr  Smith  liable  in  second  payment  to  the  arrester, 
unless  it  appeared,  which  it  does  not  on  this  record,  that  Mr  Smith 
had  returned  to  his  dweUingJiouse,  or  at  least  to  Glasgow,  in  such 
time  that  he  might  have  stopt  the  payment.     The  important  spe- 
Gsitf  ia,  that,  before  the  arrestment,  the  debt  and  the  discretion  in 
paying  it  were  in  fact  out  of  his  hands,  and  committed  to  Dundas 
and  Wilflon    aad,  therefoore,  it  appears  to  the  Lord  Ordinary,  that, 
as  Mr  Smith  did  nothing  after  the  arrestment,  there  is  no  ground 
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for  any  presamption  i^ainst  him  to  infer  liability  for  seccmd  pay. 
ment,  unless  a  special  case  of  negligence  by  him  or  others  can  be 
made  out. 

*  The  precise  state  of  the  other  facts  requires  attention.  Messrs 
Dundas  and  Wilson  having  made  up  their  minds  as  to  the  sum 
which  should  be  paid  to  Dunlop,  wrote  to  this  effect,  to  Messrs 
M^Grigor  and  Murray,  on  the  19th  May,  On  the  20th,  M'Gri- 
gor  and  Murray  wrote  a  short  letter,  distinctly  authorizing  the  set- 
tiement  to  be  made  on  the  footing  stated.  But  it  is  very  material 
to  observe,  that,  in  that  .letter^  there  was  no  notice  of  the  ciieum- 
stance  of  which  Dundas  and  Wilson  were  afterwards  infonned, 
thai  Mr  Dunlop  had  been  toith  Messrs  M^Grigar  and  Murray  at 
the  timet  or  recently  before  it  was  written.  Messrs  Dundas  and 
Wilson,  getting  the  letter  on  the  21st,  write  their  letter  of  that 
date — Saturday — ^in  which  they  mention,  that  two  days  before^  Mr 
Dunlop  had  spoken  of  arrestment  having,  been  raised  against  him) 
and  seemed  to  think  it  possible  that  it  might  be  for  the  purpose  o^ 
arresting  the  fund  in  question,  and  asked  for  an  answer  by  Monday 
morning.  But,  on  the  same  day  after  that  letter  had  been  written 
and  dispatched,  Mrs  Donlop  came  to  Messrs  Dundas  and  Wilson, 
bringing  a  letter  from  Dunlop  himself,  dated  the  20th  May,  the 
words  of  "which  are  quotefi  in  Mr  Wilson^s  letter  of  24th  May. 
From  that  it  appeared,  that  Mr  Dunlop  had  been  zeith  Mr  Mur- 
ray,  spedaUy  inquiring  whether  there  was  an  arrestment  at  the 
time  when  the  letter  of  Messrs  M^Grigor  and  Murray,  of  the 
same  date,  the  20th,  was  dictated.  It  is  not  surprising,  that, 
on  receiving  this,  Messrs  Dundas  and  Wilson  did  not  hesitate  to 
pay  the  money  to  Mrs  Dunlop  on  the  Saturday,  without  waiting 
for  an  answer  to  their  letter  of  that  date,  seeing  that  their  only 
ground  of  apprehension  about  an  arrestment,  derived  from  Dunlop 
himself^  was  removed  by  his  letter,  joined  with  that  of  Messrs 
M^Grigor  and  Murray,  written  at  the  same  time,  and  making  no 
mention  of  such  a  thing.  There  can  be  no  doubt  of  their  bona 
fides  in  so  doing.  But,  even  in  the  strictest  legal  view,  there  was 
really  nothing  before  them  to  make  them  refiise  payment. 

^  Then  the  question  is.  Whether  there  was  any  negligence  on  the 
part  of  Mr  Smith,  or  of  persons  for  whom  he  might  be  answerable 
at  Glasgow,  in  not  warning  Messrs  Dundas  and  Wilson  between 
the  19th  and  the  21st  ?  Though  Mr  Dimlop  speaks  of  calling  on 
Mr  Smith  on  the  20tb,  this  must  probably  be  understood  to  mean 
that  he  bad  called  at  his  counting-house — ^for  it  is. not  averred ut 
the  record  that  Mr  Smith  himself  was  then  in.  Glasgow.  The 
question,  therefore,  is.  Whether  there  was  jmy  .neglect  on  the  part 
of  other  persons  for  whom  he  may  he  imswerjdbie  ?    The  members 


No.4&  COURT  OF  SESSION.  319 

of  bis  family  might,  no  doubl,  have  made  the  arrestment  known  to  25  Jan*  I8a& 
his  clerks,  or  his  agents.     But  here  the  peculiarity  comes  in,  that  TT^^^'^ 
the  matter  had  been  previously  committed  to  Messrs  Dundas  and  smitb* 
Wilson,  and  that  this  could  not  naturally  be  known  to  thefamUyi  "^r 
who  might  reasonably  suppose  that  Mr  Smith  would  only  have  to 
keep  the  money  after  he  saw  the  arrestment.     The  matter  is  then 
reduced  to  this  narrow  point.  Whether  it  must  be  held,  that  there 
is  breach  of  arrestment,  because  Messrs  M^Grigor  and  Murray  did 
not  inquire  at  the  dweUing''house  whether  there  was  any  arrestment 
befiire  writing  the  letter  of  the  20th  May  ?     The  Lord  Ordinary 
thinks,  that  there  is  in  this  something  to  raise  a  doubt  whether  the 
legal  presumption  of  knowledge  may  not  take  efiect.     But,  on  the 
whole,  he  is  inclined  to  think,  that  a  mere  negative  of  this  kind,  on 
the  part  of  agents,  acting  perfectly  in  bo9%aJide^  and  having  no  ac- 
tual knowledge,  is  not  suiScient  to  infer  so  serious  a  responsibility 
against  a  debtor  who  had,  long  before  the  arrestment,  authorized 
the  payment  of  the  debt  in  another  place. 
*  The  Lord  Ordinary  is  aware,  that  the  pursuer  has  not  exaaly 
admitted  the  fact  averred  by  the  defender,  that  he  was  absent  from 
Glasgow  on  the  I9th,  20th,  and  till  the  evening  of  the  21  st  May, 
and  did  not  come  to  the  knowledge  of  the  arrestment  till  this  last 
time.    If  the  pursuer  had  asked  an  Issue  upon  that  question  of 
fiict,  the  Lord  Ordiiiary  would  probably  have  thought  it  necessary 
to  grant  it.     But,  seeing  that  he  has  not  specifically  denied  the 
averment — ^which  he  might  have  known  by  inquiry — and  has  not 
averred  the  contrary,  and  that  the  cause  was  pleaded  as  a  case  of 
Uw,  without  any  demand  for  such  an  inquiry,  the  Lord  Ordinary 
has  thought  that  there  are  sufficient  data  on  which  to  decide  it 
^  The  judgment,  on  the  first  plea  in  law,  renders  it  unnecessary 
to  go  into  the  disputed  matter  r^arding  the  debt  of  the  arresting 
creditor.^ 

The  pursuer  reclaimed ;  and  the  Court  being  difficulted  chiefiy 
upon  the  application  of  the  facts,  ordered  minutes  of  debate* 

The  pursuer  pleaded-^The  tacts  raise  an  irresistible  presumption 
of  knowledge  of  the  arrestment*  The  execution  of  arrestment  is 
pobatio  probata,  not  merely  as  to  the  fact  of  execution  in  the  way 
aet  forth,  but  as  to  the  arrestee's  l^al  cognisance  and  knowledge* 
The  want  of  personal  knowledge  on  the  part  of  the  arrestee,  though 
not  arising  from  any  blameable  act  of  his  own,  is  not  relevant  to 
avdd  the  effect  of  the  diligence.  The  diligence  having  been  duly 
executed,  either  where  the  arrestee  it  personally  apprehended,  ou 
where  he  is  not,  at  his  dwelling-house,  the  creditor  has  done  every 
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86  Jan.  183^.  thing  necesflsiy  to  attach  the  suliject,  apd  pot  the  airartee  on  his 
^■^V^  guard. 
SmiUi7  ^     The  pursuer  founded  strongly  on  the  Biitbority  advertedtoby  the 
^^^^,  Lord  Ordinary,  niz.  Ersk.  III.  6,  H ;  and  referred  abo  to  Blackwood 
pieaa.     V.  Earl  of  Sutherland ;  Mor.  1798»  as  obriating  the  plea  of  igiMH 
xance,  it  being  found  in  that  case  that  an  edictal  dtation  was  soiB* 
cient  to  infer  knowledge  against  the  arrestee.    The  defender's  %im(k 
ranee  arose  from  his  own  neglect ;  for  it  was  his  duty,  when  abeenft 
from  his  domicile,  to  have  left  behind  him  some  person  to  attend  ta 
his  affairs,  and  to  have  given  dixecdons  as  to  transmitting  papers 
left  for  him  at  his  dwelling-house  to  his  derk  at  his  counting-hooae, 
or,  in  this  case,  to  the  agents,  and  thus  sufficient  time  would  have 
intervened  to  have  prevented  payment  to  Dunlop  of  the  L.ld(h 
Besides,  Wilson  having  been  informed  of  the  possibility  of  an  ar« 
restment  having  been  laid  on,  was  not  justified  in  paying  till  he  had 
made  inquiry,  and,  at  all  events,  should  have  waited  for.  an  answer 
to  his  letter  of  SI  st  May ;  and  the  defender  is  liable  for  Wilson^ 
who  was  his  agent. 

Defendet's  The  defender  pfeoded-— The  ^pedes  fiicti  as  to  the  defender's  wsut 
^^^'^  of  knowledge  is  sUted  in  Ait  4,  Def.  Stat,  and  sufficiently  raise  the 
present  question.  It  is  not  enough  in  this  case  that  the  ezecutimi 
of  arrestment  be,  as  it  is,  completely  valid  and  unobjectionaL  In  s 
competition,  indeed,  where  the  fund  is  still  in  medio^  nothing  more 
is  requisite,  nor  is  it  at  all  necessary  that  the. arrestee  should  be 
aware  of  the  fact  of  arrestment  having  been, used.  But  whembe 
has  parted  with  the  ftmd  in  optima  fide,  and  it  is  sought  to  subject 
him  finally  in  second  payment,  it  must  be  fiurther  brought  hornets 
him,  either  that  he  actually. knew  of  the  arrestment  having  beenUd 
on,  or  that  he  was  in  such  a  situation  that  he  ought  to.have  kaoioi: 
The  principle  of  bona  fide  payment,  particularly  applicable  to  tbe 
present  case  is, — that  payment  ^  made  bona  fide  by  the  debtor  to  one, 
^  who,  he  had  probable  ground  to  think,  had  aright  to  the  debt,  bat 
<  had  not,  extinguishes  the  .obligation  effectually/  Ersk.  IIL  4,  & 
See  also  Stair,  1. 18«  3 ;  III.  1,  18,  and  IIL  10,  1.  Ersk.  III. 
5,  §  S,  6,  7.  Besides,  in  order  to  make  out  a  ground  o£  liability 
against  the  defender  at  all,  it  is  indispensable  to  convict  him  of  i 
legal  delinquency  or  wrong.  Breach  of  arrestment  is  of  the  aatme 
of  a  crime,  whi^  cannot  exist  without  a  certain  admixture  of  wrof^ 
or  culpa.  Stair,  IV.  50,  SO;  I.  9,  89.  Ersk.  IV.  4,  §  S£,  S6; 
Stat  1681,  c.  118.  It  is  only  as  .part  and  parcel  of  the  pmash- 
ment  to  be  inflicted  on  this  crime,  that  any  action  could  lie  to  tbe 
pursuer ;  but  it  cannot  be  conceived  that  the  defender  has  beei 
guilty  cf  any  criminal  oflfence^  the  money  having  been  paid  to  tbe 
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Qonmoii  debtor  in  the  defender's  uUet  ignorance  of  the  arre8tinent»  ^  J*n*  ^^^ 
and  whm  it  was  impowiUe  finr  him  to  have  been  aware  of  it,  and  so    Y  ^ 
to  have  pud  *  in  contempt  of  the  diligence/    The  case  of  Black-  smith. 
vood  was  overmled  in  the  subsequent  case  of  Scott  v.  Fludyer  and  ^  r*r^ 
Co.,  Sth  March  1770;  Earl  of  Aberdeen  v.  Scott,  9Sd  Dec,  17S8;  ?u^  ^ 
Mor.7I4;  6  Sup*  654;  Hailes,  348;  5  Fac  Coll.  80;  Diet  v. 
AiTsstment,  App.  No.  1.    See  also  Mr  Morels  notes  on  Stair,  p. 
S89;  and  also  the  ojanions  therein  quoted^  particularly  that  of  Lord 
JnHtoe-Clerk  Miller,  who  said,  '  An  arrestment  at  market^cross, 
^  pier,  and  ahore,  is  a  Talid  diligence  against  all  Scotchmen,  and  may 
'  be  made  effectual.    But  I  would  be  sorry  that  it  should  have  any 
*  dfect  before  it  came  to  his  knowledge.     Here  Tait  knew  nothing 
^  of  the  aireatment,  and  therefore  cannot  be  liable  in  second  payment.^ 
Bankrupt  Act,  64  Geo.  III.  c  187,  §  3,  S& 

Lord  JiMtfos.C/erA.— Notwithstanding  the  v^  aUe  argument  Opinum  of 
ibr  die  pursuer,  I  have  not  arrived  at  an  opnion  upon  the  general 
qnesdoo,  different  irom  that  expressed  by  the  Lord  Ordinary.  For 
I  diiok  we  ought  not  to  hold  a  party  liable  for  breach  of  arrestment, 
sd  ct?ilem  eflfectum,  more  than  we  would  for  the  penid  consequences, 
ottlesB  we  can  bring  home  t6  him  a  knowledge  of  the  actual  circum-> 
Uttioes.  Whether  what  is  done  amounts  to  a  contempt  of  Court  is 
the  test  of  the  question.  If  the  party  here.  Smith,  was  so  situated 
at  to  be  utterly  ignorant  of  what  had  taken  pUce  in  his  absence,  he 
csanet  be  found  guil^,  rither  civilly  or  criminally.  Giving  fair  play 
to  the  passage  from  Erskine,  it  is  going  a  great  deal  too  far  to  suppose 
that  the  author  holds  that  where  there  is  an  arrestment  at  the  dwd* 
li&S-house,  and  the  party  pays  in  ignorance  of  that,  will  infer  con- 
tonpt.  No  doubt  a  party  professing  ignorance  may  be  in  such  asi« 
toation  that  a  knowledge  of  the  dreumstances  is  irresistibly  brought 
iMne  to  him.  Upon  the  opinions  of  the  Court,  particularly  that 
of  Lord  Justice-Clerk  Miller,  in  the  case  of  Scott,  I  have  no  room 
6r  heritatioii  upon  the  general  point  of  law. 

But  where  I  should  be  inclined  to  doubt  is,  in  what  relates  to  the 
pnoeeding  of  Mr  Wilson,  who  had  a  certain  knowledge  that  an  arrest* 
SMDt  had  been  raised,  and  whether  what  followed  relieved  him  of 
re^nsibility,  notwithstanding  the  rule,  that  the  knowledge  of  the 
agent  is  the  knowledge  of  the  party.  I  refer  to  the  letter  of  Wilson, 
dated  the  10th  May,  where  there  is  an  express  statement  by  Wil- 
«m,  that  DiHdop  had  been  with  him,  and  offered  to  settle  the  claim. 
Now  look  to  the  letter  of  the  Slat,  where  Wilson  says  that  Dunlop 
mentioned  two  days  ago  that  an  arrestment  was  raised.  This  carries 
ths  natter  hmk  to  the  19th.  Now,  if  on  that  occasbn  there  was 
mention  made  of  the  arrestment,  was  it,  or  was  it  not,  the  indispen- 
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25  Jan.  1838.  g^ble  duty  of  Wilson,  having  been  so  informed  by  the  creditor  bim^' 
^'T'y^  self,  to  have  written  on  that  day,  the  19th,  intimating  to  the  Glas- 

Sniith.     '  gow  agents  what  had  been  done,  and  requesting  positive  informaUoii  ? 
7T~  -  If  that  had  been  done,  what  a  saving  there  would  have  been  in{xmit 

Court.  of  time  ?  But  it  was  not  till  the  21st  that  he  writes,  requesting  in- 
formation by  the  23d.  Now  betwixt  the  21st  and  the  23d,  that  is  to 
say,  on  the  21  st,  on  the  very  same  day,  and  after  Wilson  had  writ- 
ten to  Glasgow  seeking  information,  Mrs  Dunlop  called,  and  pro- 
duces the  letter  of  her  husband,  demonstrating  his  anxiety  to  have 
the  money  paid,  and,  it  being  stated  in  that  letter  that  there  had  been 
no  arrestment,  the  money  was  paid.  Now  was  this  a  due  discbarge 
of  Wilson'^s  duty  ?  There  my  difficulty  rests ;  because,  admitting 
the  whole  law,  still,  where  the  party  having  the  power  to  settle  bas 
the  information  of  a  fact,  which,  if  true,  would  have  prevented  pay* 
ment,  brought  home  to  him  on  the  19th,  ought  he  not  to  have  wait- 
ed at  least  for  an  answer  to  his  letter  of  the  21  st,  which  would  keep 
all  safe?  Look,  too,  to  the  subsequent  letters,  which  show  that  the 
parties  admitted  they  were  in  too  great  a  hurry*  Under  these  dr- 
cum  stances,  though  I  am  not  absolutely  of  opinion  that  the  case 
turns  on  that  point,  yet  there  I  feel  that  the  case  pinches,  and  I 
throw  out  the  doubt  for  your  Lordships^  consideration. 

Lord  Glerdee* — I  am  inclined  to  subscribe  to  what  your  Lordship 
has  said  upon  the  law  of  this  case.  As  to  the  doubt  respecting  Wil- 
son'^s  proceeding,  I  think  that  what  was  mentioned  on  the  19th  wai 
merely  communicated  in  the  way  of  a  suggestion  by  Dunlop;  and 
on  the  21st,  Wilson  wrote  an  express  and  pointed  letter  on  the  anb- 
ject.  But  on  that  day  there  came  a  letter  from  Dunlop,  from  wUd 
there  seemed  that  there  was  no  earthly  reason  to  think  that  an  ar« 
restment  had  been  used,  and  thus  conveying  counter  informatiott 
from  the  same  quarter  as  he  had  received  information  from  on  the  19d>* 
So  that  I  think  Wilson  was  in  bona  fide  to  pay ;  for  I  do  not  think  the 
party  was  bound  to  take  any  active  measure  in  the  matter.  If  afiind 
arrested  lie  still  in  hand,  a  party  should  take  care  it  goea  no  further; 
and  if  he  has  parted  with  it,  he  is  bound  to  inform  the  person  arrest- 
ing how  the  matter  stands,  and  to  write  to  the  party  having  the  mo- 
ney not  to  pay.  But  he  is  only  bound  to  keep  what  he  has ;  he  ii 
not  bound  by  the  letters  of  arrestment  to  do  moi«.  As  it  is  more 
of  the  nature  of  amoral  obligation,  he  must  have  the  means  of  know- 
ing, and  he  cannot  be  blamed  for  not  writing  if  he  do  not  know.  It 
is  not  incumbent  on  a  man  who  has  ordered  payment  to  aee  that  die 
funds  are  kept  till  possibility  of  an  arrestment  has  elapsed.  I  am 
inclined  to  adhere. 

Lord  Mediwyn. — I  did  not  understand  that,  in  a  question  of  bieadi 


No.  46.  COURT  OF  SESSION.  32* 

of  Arrestme&t,  the  only  inquiry  vas,  whether  the  party  was  truly  igno-  2*  ^"^  **®** 
nmtof  the  existence  of  the  arrestment  ?  I  thought  that  when  an  arrest-  _^T  » 
ment  was  laid  on  in  terms  of  law,  the  party  paying  must  show  that  he  smith. 
couldnothaveobtainedknowledgeof  the  arrestment.  Now  Smith  was  ^  .T —  . 
tnistee,  and  must  be  presumed  to  have  known  the  rule,  that  an  arrest-  Court, 
mental  the  dwelling-house  only,  is  good  when  the  diligence  is  not  serv- 
ed personally.    Andy  if  he  went  from  home  on  the  19th,  he  ought  to 
have  left  such  orders  respecting  the  business,  that  the  arrestment 
might  be  carried  to  the  agent,  otherwise  he  would  be  guilty  of  ane- 
gleot  of  duty.     But  I  think  Dundas  and  Wilson  were  justified  in 
what  they  did.    When  the  money  was  arrested  in  Smithes  hands  on 
the  19th,  he  could  not  have  said  that  the  funds  were  no  longer  in  his 
hands,  having  been  handed  over  on  the  14th  to  the  agents  for  the 
puipose  of  being  paid, — for  Dimdas  and  Wilson  were  his  agents, — he 
had  complete  control  over  them,  and  had  the  power  to  have  stop- 
ped payment  if  he  had  been  at  home  when  the  arrestment  was  laid 
on,  or  had  taken  care  that  notice  of  it  should  have  been  sent  to  the 
agent  in  Glasgow.     Your  Lordships  held  that  it  was  the  duty  of 
Wilson  to  have  written  on  the  19th.     I  rather  think,  on  the  other 
hand,  it  was  Smithes  duty  to  have  written  on  that  day.     Wilson 
vrote  on  the  21st,  and  got  no  notice  of  the  arrestment  before  he 
Mw  Dunlop^s  letter  of  the  20th,  from  which  he  could  derive  no  sus- 
pidon  of  the  arrestment  having  been  used.     Therefore  Wilson  was 
right,  and  perfjpctly  justified  in  paying,  as  no  information  had  come 
to  him  of  an  arrestment  having  been  used.     But,  again.  Smith 
might  have  provided  that  he  should  have  heard  information  by  the 
£lst,  and  he  was  entitled  to  rely  that  there  was  no  arrestment,  as 
none  was  notified  to  him.     But  he  comes  home  on  the  21st,  and 
finds  the  arrestment,  as  to  which  he  had  left  no  instructions.     The 
creditor  ought  not  to  sufler  for  Smith's  neglect,  merely  because  Smith 
may  have  been,  I  admit,  obliged  to  leave  home,  but  left  no  instruc- 
tions how  to  deal  with  an  arrestment  if  it  should  be  laid  on*     I  do 
not  think  that  in  all  the  cases  put  by  the  Lord  Ordinary,  the  parties 
could  be  held  entitled  to  be  ignorant.     I  think  with  his  Lordship  as 
to  the  case  of  the  traveller,  that  payment  in  his  absence  would  have 
been  no  breach  of  arrestment,  as  it  could  not  be  known  to  him.  But 
M  to  the  case  of  the  merchant  leaving  home  and  going  to  his  place 
of  business,  I  differ  from  the  Lord  Ordinary,  and  think  that  he  might 
have  known,  and  was  bound  to  have  known,  as  he  should  give  in- 
structions to  have  such  sent  to  his  counting-house  when  left  at  his 
dwelling-house,  iind  that  an  arresting  creditor  ought  not  to  suffer 
from  his  ignorance,  or  for  any  thing  arising  from  neglect. 
Lard  Meadowbank  absent. 
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26  Jan.  1838.     jj^^  JusHce^Ckrk.'^AE  none  of  your  Lordriiipi  enlortmii  the 
"jiiyT*^    doubt  stated  by  me,  we  must  adhere* 
s^uh!*  "^      The  Lords  adhered^  bpt  found  no  additional  ezpeoses* 

Judgment  ^^  Ordinary.  Monenif.  Act.  Oem  ef  Foe.  (U9f9,)  AmUrttm,  and  RmuA 

Alt.  Sol  ~Gen.  (Rtitherfbrd,)  and  Ivory.  Wothertpom  and  Mackf  W.  S., 

Dundaa  and  WU$on^  C  S.  Agents.  T.  Clerk. 

B. 


FIRST  DIVISION. 
No.  XLVII.  26I&  Januartf  183& 

JAMES  FORBES  and  Others,  (Mrs  Booth's  Trustees,) 

agaifut 
Mrs  HELEN  LUCEIE  or  Drrmaid. 

Tbstam£kt.*»Le6acy.— (Vesting  ov.y^^Where  a  ieMtar  ap- 
pointed JUb  eweciUors  to  lend  out  the  whole  residue  of  hie  pemmd 
estate,  and  to  pay  the  interest  thereof  to  hie  daughter^  '  tUlkr 

*  eldest  chUdf  now  in  life,  shall  be  SI  j^ears  cf  agei  at  wUA 
time  they  were  to  set  apart  L.  4000,  to  '  be  equally  dividedanKmg 

*  the  children  then  in  life*  of  his  daughter ^  on  their  respecUvd/ 
attaining  SI  years  complete ;  andJMher^  on  the  death  of  ^ 
daughter  J  appointed  his  executors  to  pay  the  whole  residue  *  to  Ai 

*  whole  children^  of  his  daughter ^  share  and  share  aUke ; — Fowd 
that  both  the  residue  and  the  L.  4000  had  vested  a  morte  ieslor 
toris  in  the  two  children  qf  the  daughter,  who,  though  they  nff- 
vived  the  testator,  predeceased  their  mother  without  either  cftkm 
reaching  the  age  of  SI  ;  and  were  validly  conveyed  by  their  icf- 
taments. 

Narrative.  In  1811,  the  late  James  Booth  of  Aberdeen  executed  a  setdemeo^ 
by  which  he  conveyed  his  whole  personal  estate  to  his  executors  ibr 
the  following  purposes :  ^  In  the  first  place,  to  pay  oat  thereof  sD 

*  my  just  and  lawful  debts  and  funeral  expenses,  and  the  hsill  re- 
'  mainder  and  residue  of  my  said  estate  I  appoint  my  sud  execaton^ 
'  or  the  aocqitors  or  survivors  of  them,  to  lend  out  on  such  secoritj 

*  as  they  shall  think  proper,  and  to  pay  the  interest  thereof  to  Joi^ 

*  phina  Booth,  now  Mrs  Josephina  Launie,  spouse  to  Ensign  Wil- 
'  liam  Launie  of  the  86th  Regiment  of  Foot,  and  my  daughteri  tiB 

*  her  eldest  child  now  in  life,  by  the  said  William  Launie,  shall  be 

*  SI  years  of  age,  at  which  time  my  said  executors,  or  acceptor,  or 
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'  mnivor  of  thcAn,  shall  set  apart  L.  4000  Sterling  of  my  fundS)  ^  J»- 1^& 

*  which  shall  be  equally  divided  among  the  children  then  in  life,  law*  ^T^f^^ 

*  fiilly  procteated  of  the  body  of  the  said  Josephina  Booth,  share  and  Luckie. 

I  shsro  alike,  on  their  respectiyely  attaining  the  age  of  SI  years  com-  |^jj^^^ 

*  plete ;  and  after  setting  apart  the  foresaid  sum  of  L.  4000  Ster- 

<  ling,  my  said  executors^  or  the  acceptor  or  sunrivor  of  them,  shall 

*  continue  to  pay  the  interest  of  the  balance  to  the  said  Josephina 

*  Booth  during  all  the  days  of  her  lifttime^  which  bequests  in  favour 

<  of  the  said  Josephina  Booth  are  made  by  me^  exclusive  of  the  jus 

*  mariti  and  administratbn  of  the  said  WilUam  Launie,  her  husband.' 

In  this  deed  there  was  also  tlie  following  danse :  *  And  after  the 
^  death  of  the  said  Josephina  Booth,  now  Launie,  I  appoint  my  said 
'  ezecutorSf  or  the  acceptor  cht  survivor  of  them,  to  pay  the  whole  re^ 
'  mainder  and  reddue  of  my  estate  to  the  whole  children  of  the  said 

*  Josephina  Booth,  to  be  lawfidly  procreated  of  her  body,  share  and 

<  share  alike/ 

When  the  settlement  was  executed,  Mrs  Launie  had  two  children 
IB  Ii&,  James  and  Maria,  who  survived  the  testator,  but  predeceased 
their  mother ;  neither  of  them  having  reached  the  age  of  majority ; 
bat  both  of  them  having  executed  settlements  when  about  14  years 
old,  and  after  the  death  of  the  testator,  in  favour  of  their  mother. 

In  18S6,  Mrs  Launie  died,  leaving  a  trust  settlement  in  favour  of 
James  Forbes  and  others,  directing  them  to  apply  her  funds  to  cha- 
litaUe  and  other  purposes:  The  eiecutors  of  James  Booth  then 
btmigfat  the  present  multiplepoinding,  in  which  there  was  a  competi- 
tion between  Mrs  Launie^s  trustees  and  Mrs  Luckie  and  others,  the 
next  of  kin  of  James  Booth. 

MrsLaunie's  txaBtees  pleaded — That  the  fee  of  James  Bobth^s  funds  Puiiuers* 
oader  his  settlement  vested,  immediately  on  his  decease,  in  his  grand-  ^^'' 
cfaiUren,  and  had  been  effectually  conveyed  by  them  to  their 
mother.  That  it  was  evidently  the  intention  of  James  Booth,  ftom 
the  whole  tenor  ai  the  deed,  to  give  the  fee  of  all  hb  estate  to  the 
children ;  and  this  was  the  mote  clear,  as  there  was  no  party  substi- 
tated  after  them,  as  happened  in  all  the  other  reported  cases.  That 
it  had  been  decided  that  the  existence  of  a  liferent  did  not  prevent 
the  vesting  of  the  fise  at  the  death  of  the  testator,  and  that  this  prin- 
ciple had  been  carried  into  effect  when  the  legacy  had  been  given  to 
t  chtts  of  persons,  as  well  as  to  individuals  named.  Wallace,  28th 
January  1827.  Sievwriglit,  27th  January  1824«  Maijoribanks,  18th 
February  1886. 

That  the  direction  as  to  the  L.  4000  was  evidently  in  order  to  fa- 
vour the  children,  by  giving  them  a  certain  sum  on  their  attaining 
the  age  of  31,  even  during  the  life  of  the  mother.     It  would  there- 
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2fi  Jan.  1838.  fore  be  extremely  unjust  to  read  that  clause  in  such  a  way  as  to  les^ 
^^"^V"^  sen  the  rights  of  the  children  under  the  general  clause  which  give 
Ludde.    them  the  whole  free  residue.     But  as  the  sum  was  not  to  be  set 
—    ,  apart  until  one  of  the  children  reached  the  age  of  21 ,  and  none  of 
Pleas,      them  had  arrived  at  that  age,  that  sum  may  be  looked  upon  as  never 
divided  from  the  residue,  and  therefore  included  in  the  destination 
applicable  to  it.    The  construction  put  by  the  opposite  party  led  to 
this  improbable  situation,  that  James  Booth,  notwithstanding  his  set- 
tlement of  his  whole  estate,  had  left  himself  intestate. 

Defender's  MrsLuckie  and  Others  pfeoifed — Thatit  wasnotimprobable  that  the 
testator  should  wish  to  give  a  fee  to  his  grandchildren,  in  preference 
to  his  own  next  of  kin,  only  if  they  survived  their  mother ;  and  ac- 
cordingly the  direction  in  regard  to  the  residue  was,  that  the  execu- 
tors should  pay  it  after,  the  death  of  Mrs  Launie, '  to  her  children,^ 
a  class  of  persons  who  were  all  extinct  before  Mrs  Launie^s  decease, 
flo  that  their  interest  had  lapsed,  (Mowbray,  9th  July  1834.) 

But  if  there  was  any  doubt  as  to  the  residue,  there  could  be  none 
as  to  the  L.  4000,  because  the  vesting  of  that  depended  upon  one  of 
the  children  reaching  the  age  of  21 , — a  contingency  uncertain  in  itsdf, 
which  might  never  occur,  and  which  never  did  occur ;  and  beeaoae 
the  interest  of  each  child  must  also  have  been  uncertain,  until  the  num- 
ber of  children  was  ascertained.  It  was  clear  that,  under  the  terms 
of  the  settlement,  the  testator  had  not  intended  any  right  or  interest 
to  vest  at  his  death,  but  only  when  the  child  reached  a  certain  age 
specified,  and  as  the  only  two  children  had  predeceased  that  age, 
James  Booth  must  be  held  to  be  intestate  as  to  that  sum,  which  would 
therefore  fall  to  his  next  of  kin. 

The  Lord  Ordinary  then  pronounced  an  interlocutor,  by  which  he 

Loid  Ordi-      <  Preferred  the  claimants,  the  trustees  of  the  late  Josephina  Booth 

teriocator?'  ^  oi*  Launie,  on  their  claim  and  interest  produced,  to  the  fund  in 

'  medio,  and  decerned  in  the  preference,  and  for  payment  to  them  ac- 

*  cordingly  ;  but  found  no  expenses  due.^ 

Note.  *  Note, — ^The  question  here  is,  whether  or  not  the  residue  of  the 

*  estate  of  James  Booth,  vested  in  the  children  of  Josephina  Booth 
'  or  Launie,  so  as  to  admit  of  being  carried  by  their  testaments  to 
^  their  mother,  who  survived  them.  There  seems  to  be  no  reported  case 
^  exactly  the  same  with  the  present ;  but  considering  the  combined  re- 
^  suit  of  the  various  analogous  cases,  the  Lord  Ordinary  thinks  they 

<  do  afford  an  authority  for  answering  the  question  in  the  affirmative. 

*  It  has  been  determined  in  the  cases  of  Wallace,  28th  January, 
'  1807  ;  Macdonald  v.  Russell,  26th  February,  1824 ;  Aikman,  ▼. 

<  Brockie,  &c.  18th  February  1836,  that,  under  a  trust,  created,  inter 
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tlia^  for  securing  an  unuity,  words  nearly  identical  with  those  used  ^  ^^-  ^^^ 
here,  in  regard  to  the  disposal  of  the  capital  on  the  death  of  the  an-  ^**>*V^^ 
Doitant,  do  import  a  right  of  fee,  vesting  from  the  death  of  the  LuckiJ' 
truster.  -- — 

'  It  is  true  that  those  were  cases  of  special  legacies  to  particular 
indiriduals,  and  that  here  the  residue  is  made  payable  at  the  death 
of  the  annuitant  to  a  class,  vis.  the  whole  children  to  be  procreated 
of  the  body  of  Josephina  Booth  or  Launie.  But  looking  at  the 
case  of  Sievwright  against  Dallas,  S7th  January  1824,  involving 
circumstanoes  much  more  unfavourable  than  the  present  to  the 
vesting  of  the  right,  the  Lord  Ordinary  sees  no  reason  for  denying 
eflfect  here  to  words,  although  relating  to  children  to  be  procreated, 
which  would  confessedly  have  created  a  vested  right  in  an  indivi- 
dual named ;  and  besides,  the  case  here  is  divested  of  the  difficul- 
ties which  occurred  in  the  case  of  Wallace  and  others  above  refer- 
red to,  as  here  there  is  no  substitution.  The  children  are  the  only 
parties  called  by  the  trust,  so  that  the  effect  of  the  opposite  con- 
struction would  be  the  intestacy  of  the  testator,  a  result  never  to  be' 
easily  presumed  in  the  case  of  a  settlement,  clearly  intended  to  be 
a  general  settlement  of  the  residue,  and  consequently  to  exclude  the 
notion  of  intestacy.^ 

Mrs  Luckte  f ecfaiined. 

Lard  Corehmue.* — I  am  inclined  to  make  a  distinction  in  this  case.  Opinion  of 
There  are  two  legacies  in  James  Booth^s  will,  the  one  is  of  L.  4000, 
die  interest  of  which  Mrs  Launie  is  to  have  until  her  '  eldest  child 

*  DOW  in  life,  by  the  said  William  Launie^  shall  be  SI  years  of  age, 

*  when  it  is  to  be  equally  divided  among  the  children  then  in  life  of 
'  Mrs  Launie;  share  and  share  alike.^  The  other  legacy  is  of  the 
reridue  of  the  testator^s  estate,  which  is  to  be  divided  among  the  chil- 
dren of  Mrs  Launie  at  her  death. 

With  regard  to  the  residue,  I  think  there  can  be  no  doubt.  It  is 
given  to  the  children  absolutely,  although  the  term  of  payment  is 
postponed.  Now  it  has  been  settled  by  unanimous  decision,  that  the 
mere  delay  of  payment  does  not  prevent  a  legacy  from  vesting,  if  it 
is  absolute  in  other  respects.  A  case  was  lately  decided  to  that  ef- 
feet  in  this  Division,  Maxwell  v.  Wylie,  which  has  not  been  cited 
in  tl)e  pleadings.  In  that  case  the  interest  of  a  certain  sum  was 
given  to  the  testator^s  sisters  during  their  life,  and  after  their  death  • 
the  principal  was  bequeathed  to  three  individuals  named  in  the  tes- 
tament The  provision  in  favour  of  these  individuals  was  afterwards 
revoked  by  a  codicil,  and  the  principal  was  given  to  the  heirs  at  law 
of  the  testator.     It  was  argued  in  that  case,  that  the  legacy  did  not 


Reriicd  by  his  Lordship. 
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Jan.  Stf,  1838.  Test  till  the  death  of  the  lifertiBten ;  but  the  Court  decided  withoat 
hesitatioDy  that,  as  the  term  of  payment^  only,  iraa  postponed  till  tke 
death  of  the  liferenters,  the  fee  Tested  firom  the  death  of  the  terta- 
tor,  and  they  were  of  that  opinion,  although  a  trust  was  created,  \j 
virtue  of  which  the  estate  was  held  by  the  trustees,  until  the  yarioos 
legacies  became  payable.  In  so  ftr,  therefore,  as  the  bequest  of  the 
residue  is  concerned,  I  think  the  right  to  it  Tested  in  her  children 
from  the  death  of  the  testator.  I  do  not  think  any  difficulty  arises 
either  from  the  circumstance^  that  this  legacy  is  not  payable  till  the 
death  of  the  liferenters,  nor  from  the  inteipofdtion  of  a  trust  in  tbe 
person  of  the  executors,  nor  from  the  bequest  being  made  in  favour 
not  of  individuals,  but  of  a  class  of  heirs.  All  these  drcomstances 
occurred  in  the  case  of  Maxwell .«.  Wylie,  but  they  were  held  to 
have  no  effect  with  regard  to  the  vesting  of  the  legacy.  To  that 
extent,  therefore,  I  am  clearly  of  opinion  that  the  Lord  Ordinaiy  V 
interlocutor  is  right 

But  with  regard  to  the  I^acy  of  L.  4000,  it  appears  to  me  thst 
the  case  is  different*  There  the  liferent  is  not  given  to  Mrs  Lauaie 
and  the  fee  to  her  children  absolutely.  The  sum  of  L.  4000  is  set 
apart  for  payment  of  the  interest  to  Mrs  Launie>  until  her  eldest 
child  alive  at  the  date  of  the  settlement  shall  attain  twenty-one  yesrs 
of  age,  and  then  it  is  to  be  divided  among  the  children  alive  at  thst 
period,  and  consequently  excluding  all  those  who  should  die  between 
the  date  of  the  settlemait  and  the  period  of  division.  This  legacy 
is  not  given  to  the  children  and  their  heirs.  It  was  therefore  a  men 
contingency  whether  any  one  diild  alive  at  the  death  of  the  testator 
should  take  benefit  by  the  legacy,  or  to  what  extent  he  should  tske 
benefit.  If  there  were  two  diildren,  (which  was  the  fact,)  either 
might  die  before  himself  or  the  other  child  attained  the  age  of  twenty-* 
one,  and  the  childf  who  did  attain  that  age  would  in  that  event  take 
the  whole  sum,  to  the  prejudice  of  the  one  who  predeceased^  and  his 
heirs.  It  was  impossible  in  my  view,  therefore,  that  a  right  could 
vest  in  either  of  die  children  until  the  term  of  payment,  for  before 
that  time  the  right  of  both  was  a  mere  contingency*  And  if  the 
right  did  not  vest  in  either,  it  follows  that  it  could  not  be  transmit- 
ted by  either,  but  must  be  held  as  a  lapsed  legacy.  The  genersl 
principle  applies,  namely,  that  a  conditional  legacy  (and  CTery  lega- 
cy dependbg  upon  an  uncertain  event  is  conditional)  cannot  vest 
or  be  transmitted  until  the  condition  is  purified* 

It  has  been  said  that  this  legacy  of  L.  4000  vested  iQrom  the  death 
of  the  testator,  and  that  the  effect  of  the  condition  was  only  to  divest 
the  legatees  if  neither  of  them  attained  the  age  of  twenty-one  years. 
I  can  see  no  foundation  .whatever  for  this  position.  I  know  of  no 
case  in  which  it  has  been  held  that  a  legacy  vests  and  is  transmissi- 
ble, but  that,  in  consequence  of  being  coupled  with  a  condition,  it 
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dull  aftenrardi  oeise  to  vest  and  becmne  intransmiimhle*    This  i^  20  Jan.  1838. 
at  rarianoe  with  what  I  hsYo  alwayv  conaidered  as  the  nile  of  IaW|    v-i--y«^ 
namdy,  thai  if  payment  is  certmi»  but  only  pdatponed,  a  legacy  f^|^'  ^' 
does  Test ;  but  that  if  it  is  not  only  postponed  but  uncertain  or  con-    — * 
tiBgent,  it  does  not  Test.    There  can  be  no  doubt  of  the  uncertain-  ^^^^^  ^ 
ty  herc^  becaose  no  body  could  anticipate  at  the  death  of  the  testa* 
tOTi  whether  the  one  child  or  the  oUier  child,  or  either  6t  thern^ 
should  lire  till  the  term  of  payment,  and,  according  as  ihey  did 
or  did  not,  diey  were  to  be  entitled  to  the  benefit    The  one 
who  attained  the  age  of  SI  was  to  have  the  whole  sum,  the  other 
who  did  not  attain  that  age  was  to  hare  nothing.    I  am  of  opinion, 
therefore,  that  the  interest  of  the  parties  must  be  regulated  upon  the 
footing,  that  the  legacy  of  the  residue  vested  from  the  death  of  the 
testator,  while  the  specific  legacy  of  L.  4000  did  not  vest  at  that 
tmie,  but  at  the  time  when  it  became  payable,  namely,  when  Mrs 
Laanie^s  eldest  child  attained  the  age  of  21  years,  and,  as  neither 
of  them  attained  that  age,  it  must  be  held  to  have  lapsed. 

Lord  GiUie^.'^I  agree  with  the  Lord  Ordinary  and  Ijord  Core- 
house,  in  regard  to  tlie  residue ;  but  I  hitve  some  doubt,  very  con* 
siderable  doubt  indeed,  in  regard  to  the  L.  4000,  which  is  payable 
on  any  one  of  them  reaching  tbi  age  of  21.  '  If  one  of  them  reach 
that  age,  there  can  be  no  doubt  that  it  vested  m  all  of  the  children  j 
aKve  at  that  date ;  but  I  think  there  is  another  part  of  the  settle* 
meat  which  removes  the  doubt,  for  it  is  directed,  that,  after  the  death 
of  the  said  '  Josephina  Booth,  now  Launie,  I  appoint  my  said  eze- 

*  CQtors,  or  the  acceptor  or  survivor  of  them,  to  pay  the  whole  re- 

*  mabder  and  residue  of  my  estates,  to  the  whole  children  of  the  said 

*  Josephina  Booth,  to  be  lawfully  procreated  of  her  body,  share  and 

*  share  alike.'  Now,  I  conceive,  that  the  meaning  of  this  clause  is, 
that,  in  the  event  of  their  ail  predeceasing  without  any  of  them 
reaching  the  age  of  SI,  the  whole  residue  was  to  be  divided  at 
the  mother^s  death  amongst  them  all.  The  only  doubt  which  I 
can  have  upon  this  point  is,  whether  the  words  are  sufficient ;  for  I 
can  have  no  doubt  of  the  intention  of  the  testator  being  what  I 
have  now  stated,  vis.  that  if  all  died  without  reaching  the  age  of  21, 
when  so  much  of  the  residue  was  to  be  set  apart,  and  the  mother 
thus  cbntinuecr  to  liferent  the  whole,  then  it  was  all  to  be  divided 
amongst  the  children.  Therefore,  I  think  that  the  fee  vested  in 
regard  to  the  whole  residue  in  the  children  at  the  death  of  the  tes- 
tator, and  I  think  it  aU  comes  under  one  cat^ory. 

Lord  Mackensne.'^l  agree  with  the  opinion  of  Lord  Gillies.  We 
mnst  go  very  much  upon  conjecture  of  intention  in  cases  of  this  kind  ; 
and  I  think  the  construction  given  by  Lord  Gillies  is  preferable  to 
that  which  implies  a  risk  of  the  provision  lapsbg  and  falling  to  the 
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ae  Jtm  1838.  heirs-at^Iaw.  I  think  that  the  words  of  the  cbnise  read  hy  Loid 
Gillies  are  broad  enough  to  carry  the  whole  to  .the  children  at  their 
Lackie. '  mother^s  death.  I  think  that  is  the  fair  construction;  and  that  any 
gjrr   .  other  would  lead  to  absurd  results.    Put  the  case,  that,  at  the  mo- 

vDlDWH  01  •  •        •  • 

Court.  therms  death,  one  child  was  alive  in  minority,  would  she  not  be  vest* 
ed  in  a  right  to  the  whole  funds,  or  would  she  be  liable  to  Ipse  the 
L.  4000,  unless  she  reached  the  age  of  SL  If  so,  then,  by  a  reserrs^ 
tion  in  its  own  fiivour,  thia  sum  would  be  lost  to  the  child  and  g» 
to  the  heir-at-law.  That  would  be  a  hard  result  I  think  this  con. 
struction  is  strengthened  by  the  &ct,  that  the  testator  does  not  ap-> 
point  parties  as  trustees,  which  shows  his  intention  to  take  every 
thing  out  of  himself  and  leave  nothing  in  himself ;  though  with  great 
doubt,  therefore,  I  am  inclined  to  think  that  the  view  of  Lord  Gil- 
lies is  the  correct  one. 

Lord  Corehouse, — I  think  the  question  is,  whether  the  legacy  of 
L.  4000  lapsed  or  not,  and  that  must  be  determined  as  at  the  pe- 
riod of  the  testator^s  death.  If  it  was  not  vested,  then  it  could  not 
▼est  afterwards  until  the  term  of  payment,  which,  in  consequence  of 
both  the  childrai  dying  before  either  attained  21  years  of  age,  never 
arrived. 

Lard  President — I  agree  with  Lord  Gillies. 
JudgmeDt.        ^I>c  Court,  accordingly,  by  a  majority,  adhered  on  the  merits,  bat 
altered  as  t6  expenses,  which  they  directed  to  be  paid,  in  regard  to 
both  parties,  out  of  the  trust  fimd. 

Lord  Ordinary,  (Fuikrton.)        Act  Mair,        Alt.  APXeitt^  Mwwo.         T.  P.  Ber- 
tramj  W.  S.  and  Scott  4;;  BaldertUmy  W.  S.  AgenU.        B*  Clerk. 

C«  R* 


FIRST  DIVISION. 
No,  XLVIIL  26/A  January  183& 

Mas  CATHARINE  PAGAN  oa  PLOMER 

against 
Mas  AMELIA  PAGAN  or  LOWELL,  aiyd  Others. 

Legacy. — Case  where  a  legacy  of  the  sum  qf^L.  1000  lent  on  boni 
to  certain  persons^  was  held  to  be  evacuated  by  the  spontaneout 
payment  of  the  bond  before  the  decease  of  the  testator^  in  respect 
that^from  the  terms  of  the  bequest^  it  teas  held  to  be  a  special  It- 

gocy- 
In  1820,  the  late  William  Pagan  of  Spittaltown  executed  a  truat 
of  his  whole  property,  the  fourth  purpose  of  which  was  as  follows  i-* 
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•  The  sum  of  L.  1000  lent  on  bond  to  R.  D.  Home  Elphinstone  ^  J«>-  *8^' 
rad  Patrick  Irvine,  is  hereby  specially  Tested  in  the  trustees,  in     ^^ 
trust,  to  indemnify  me,  and  bear  me  harmless  from  loss  or  damage,  Pagu. 
on  account  or  by  reason  of  a  guarantee  granted  by  me  to  Peter  {^,[^^e. 
Hart;  and,  in  the  second  place,  in  trust  for  the  children  and  grand- 
children of  my  brother,  Thomas  Pagan,  to  be  paid  to  them,  or  either 
of  them,  in  such  proportion  or  proportions,  and  at  such  time  or 
times,  as  he,  by  any  writing  under  his  hand,  duly  attested^  may 
direct ;  meanwhile,  and  until  such  payment  or  payments  is,  or  are 
made,  the  annual  interest  of  the  said  sum  is  hereby  directed  to  be 
paid  to  my  brother,  for  the  use  of  the  children  aforesaid.^ 
He  afterwards  executed  another  deed,  running  as  follows  :— - 
Whereas  I  have  executed  a  bond,  dated  the  SOth  day  of  April  lastj 
to  the  London  Assurance  Company,  in  the  penalty  of  L.  500,  con- 
ditioned that  Josiah  Lowe,  if  appointed  agent  of  said  company 
in  Doblin  and  places  adjacent,  shall  faithfully  discharge  the  duties 
of  the  said  office,  &c.;  and  whereas,  by  the  fourth  clause  of  my 
said  subsidiary  deed  of  settlement,  I  have  specially  vested  in  my 
trustees  the  sum  of  L«  1000  lent  upon  bond  to  R.  D.  Home  £1- 
phmstone  and  P.  Irrine,  for  the  purpose,  in  the  first  place,  to  in- 
demnify and  bear  me  harmless  from  loss  or  damage,  on  account  of  my 
bond  to  P.  Hart,  and,  in  the  second  place,  in  trust  for  my  brother'^s 
children,  &c« ;  Now  it  is  my  desire,  and  the  trustees  are  hereby 
directed  to  hold  the  same,  diat  is,  the  principal  sum  of  L.  1000, 
nilgect  to  this  farther  trust,  viz.  to  indemnify  me  from  all  loss  or 
damage  that  may  arise,  or  that  I  may  become  subject  or  liable  to, 
for  or  on  account  of  the  bond  before-mentioned,  granted  by  me  to 
the  London  Assurance  Company  aforesaid.'' 
In  1834,  the  above-mentioned  bond  for  L.  1000  was  spontane- 
ously paid  up  by  the  debtor  to  William  Pagan,  who  died  in  18S6, 
leaving  one  child,  the  pursuer,  who  had  a  family ;  and  the  trustees 
brought  a  multiplepoinding  to  ascertain  whether  the  sum  went  to 
this  daughter  and  her  family  as  the  residuary  legatees,  or  to  the  chil- 
dren  and  grandchildren  of  Thomas  Pagan,  who  had  predeceased  his 
brother. 

It  was  pleaded  for  the  residuary  legatees — That  where  a  bond  was  PuTraer*» 
bequeathed,  and  afterwards  paid  up  before  the  decease  of  the  tes-  Pieet* 
tator,  and  no  new  bequest  made  of  its  contents,  the  legacy  was 
tdeemed.     Roper  on  L^^es,  286-29S;  Jack,  July  1^7,  174S; 
Mor.  11856;  Paip,  Dec.  19,  1694;  4  Browns  Supt  228;  Blair, 
5  Brown's  Supt.  718 ;  Barker,  6  Madd.  Rep.  SOS. 

The  Iq^atees  pUaded-^Thtt.i  the  terms  of  the  bequest,  and  the  pur*  DeTender^ 

Flest. 
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^Jm.  1838.  poset  for  which  it  was  to  be  held  in  tarust,  showed  that  it  was  not  the 
RiiMn'w  ^^  hut  the  sum  of  monej  which  was  the  substance  of  the  bequest 
Fagui4  That  its  being  inTested  at  the  time  was  an  accidental  circumstance, 
Ddcnd^a  ^^  ^^  mentioned  merely  for  the  purpose  of  description*  and  that 
Pleas.  in  England,  where  the  sum  was  afterwards  paid*  and  particolsrlj 
when  that  was  done  spontaneously,  the  legacy  was  not  adeemed.  Le 
Grice,  Meriy.  Aep.  350 ;  Mann,  S  Madd.  Rep.  828. 

The. Lord  Ordinary  pronounced  the  fidlowing  interlocutor : 
Di^'s^D.'       ^  '^^  ^^  Ordinary  having  heard  parties,  and  considered  the 
terioeutor.    *  process,  prefisrs  the  claimants,  Mr  Amelia  Lowell,  Mrs  Amelia  Le 

<  Bel,  William  Pagan .  Lowe,  Elisa  Day  Lowe,  Thomaa  Pagan 

*  Lowe,  Josiah  Beatson  Lowe,  and  Edward  Lowe,  to  the  fund  in 

<  fiieeUe,  being  L.  1000  Sterling,  with  interest  fiom  8th  October 

*  18S6,  the  date  of  the  death  of  the  testator,  deductbg  therefrom 

*  the  payments  made  on  account  of  Josiah  Lowe,  being  L.  100,  lOs. 
«  fid.  Sterling,  paid  on  the  S8th  of  July  1884,  and  L.  12,  ISs.  fid., 

<  paid  on  28d  December  1886,  with  interest  thereon  fiom  the  ssid 
'  dates  respectiyely,  and  decerns :  Finds  that  the  expenses  hitherto 
'  incurred  must  be  paid  out  of  the  trust  funds ;  Appoints  aa  aoooont 

*  thereof  to  be  given  in,  and  when  lodged,  remits  to  the  Auditor  to 
^  tax  the  same,  and  to  report." 

Nota.  *  JVo^e.—- Two  objections  are  stated  by  Mrs  Plomer,  the  residn- 

*  ary  legatee,  to  the  daim  of  the  other  parties. 

<  The  jfirst  is,  that  the  trustees  were  ordered  to  hold  the  money 

<  <  in  trust  for  the  children  and  granchildren  of  my  brother,  Thoautf 

*  Pagan,  to  be  paid  to  them  or  eUher  ofthem^  in  such  proportion^  or 

<  proportions^  4rc.,  as  he^by  any  writing  under  his  hand,  may  di- 
^  red  ;'  that  Thomas  died  without  giving  any  directions,  and  that  this 

<  voids  or  defeats  the  bequest.    The  Lord  Ordinary  does  not  think 
'     *  it  does.    The  money  is  to  be  held  in  trust  for  the  childret^  and 

^  grandchildren^  and  though  their  father  is  allowed  to  prescribe  the 
^  proportions,  his  doing  so  is  not  made  a  condition  of  the  gift.    He 

*  may  direct,  hut  he  is  not  bound  to  do  so,  and  his  failure  ia  soppli* 

<  ed  by  the  legal  distribution,  whatever  it  may  be.  The  opposite  prin* 

<  dple  would  destroy  one-half  of  our  family  settlements.     The  diffi- 

*  culty  stated  in  argument  by  the  reriduary  legatee,  that  it  ig  nncer- 

*  tain  how  many  riiares  the  money  is  to  he  divided  into,  is  no  difli- 

*  culty  in  this  case.    That  question,  if  ever,  it  shall  arise,  will  be  a 

*  quesdan  between  the  legatees  of  this  particular  sum,  who,  united  at 
^  least,  exclude,  the  residuary  legatee.  < 

<  The  second  objection  is,  that  this  was  a  legacy  of  a  special  sab- 

*  ject,  a  bond,  and  that  having  ceased  to  exist  by  the  bond  being 

*  discharged  during  the  life  of  the  testator,  the  bequest  iails. 

<  There  can  be  no  doubt  that  the  legacy  of  a  specific  subject  falls 
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by  ifae  non-^zittenoe,  in  the  testatar^s  life,  of  Ibat  sulgect    And  ^  J«n*  183& 
this  is  all  the  length  that  the  applicable  caaea  relied  on  bj  the  resi^  >^^y^^' 
doary  legatee  go«  The  case  of  Paip,  1 9th  December  1 694  (Brown's  pl^.''' 
Sapplement,  voL  iv.  p.  SC8,)  was  decided  on  the  principle  ofinten*  ^~"* 
tion ;  and  all  that  was  held  waa»  that  the  uplifting,  (tkat  U^  the 
MaiCT  voluntarily  upUfiingt)  a  aom  legatal  is  inter  modes  ade* 
nurndi  legatum.     The  case  of  Blair  (Supplement  fi,718)  went  on 
the  same  grcnnuL    So  did  that  of  Jack  f  •  Lauderi  97th  July  174A', 
(Diet  p.  11,366L)  Evidence  was  taken  and  held  anfficient  to  show 
that  a  testator  intended  Co  revoke,  and  did  revoke  a  legacy,  not 
merely  by  uplifting  the  rnoneyy  but  by  making  a  new  application  of 
it    In  the  Engfiah  caae  of  Bai^ker  (b  the  year  18S0,  Maddock's 
Beports,  voL  t.  p.  SOS,)  the  import  of  the  bequeat  waa,  that  the 
testator  gave  whatever  interest  heat  his  deiUh  might  have  in  two 
policies  of  insurance  on  his  wife^a  lift.     The  wife  died  before  him. 


end  he  got  the  msured  aum.  So  that  when  he  died,  the  ffoUeie^, 
which  formed  the  subject  of  bequeat,  didneiexiat ;  and  all  that  waa 
determined  waa,  that  a  sum  equal  to  what  had  been  insured  could 
not  be  claimed,  because  ^  there  ia  an  end  of  a  specifie  giftj  if  the 
specific  thing  do  not  eadat  at  the  teetator^s  deatlt^ 
'  But  did  the  deceased  William  Pagan  make  a  gift  of  a  epac}^  Mftj'f 
The  Lord  Ordinary  thinks  net  He  expresses  hia  bequest  by  sayiitg, 
that  the  sum  of  L.  1000  lent  an  bond  to  R.  D.HomeEljMnsttmey 
&c.  is  hereby  specially  vested  in  the  trustees,  in  trust  for  the  children 
sad  grandchildren  of  iny  brodier,^  &c.  and  be  waa  afterwarda  oblig- 
ed to  diadiaige  thia  bond.  But  the  author  rfa  settlement,  by  men- 
tioning a  fiind  out  of  which,  in  the  drcumatanoes  whidi  exist  at 
the  date  of  his  deed,  he  may  wish  a  provision  to  be  paid,  does  not 
neoessarily  make  the  existence  of  that  precise  fimd  a  condition  of 
his  gift.  In  the  English  case  of  Le  Grice  (Merivale^s  Reports, 
850,)  it  waa  not  held  to  amount  to  an  ademption  of  a  legacy  that  th^ 
testator  had  called  in  the  l^ated  money,  which  was  out  on  mort* 
gige  at  the  date  of  the  will,  though  the  legaqr  was  oi^iheL.  500 
ihey  had  then  out  upon  mortgaged  It  was  held  by  the  Master 
of  the  BoUa  (Sir  William  Grant),  ^  that  the  cnrcnmstanees  of  its 
bang  aft  that  time  out  on  mortgage  was  merely  accidental.  It  is 
descriptioe  cf  the  present  situation  of  the  money,  but  the  legacy 
was  not  at  idl  depradant  on  the  particular  security  on  which  the 
money  might  be  placed/  In  another  English  case  (Mann  «.  Cop- 
land.  Haddock's  Beports,  SSS8),  the  ftmd,  out  of  which  a  legacy 
was  directed  to  be  paid,  foiled,  but  the  Vice-Chancellor  (Sir  Tho- 
mas  Flumer)  did  not  hold  this  to  defeat  the  Iq;acy,  because  ^  the 
legacy  waa  not  so  specific  and  so  connected  with  the  ftmd  as  to  fail  if 


33*  DECISIONS  OF  THE  No.  48. 

26  Jan.  1838.  <  there  wu  no  such  fuucL^    The  particuUur  property  out  of  which 

^"*'V^^  *  it  was  to  be  paid  uras  a  secondary  thought. 

Pi^L^         *  Now,  the  Lord  Ordinary  thinks  that  this  was  exactly  the  case 

~^~       *  here.     He  considers  the  bequest  as  absolute,  the  description  of  the 

^  state  of  the  property  as  accidental.     Accordingly,  when  the  testa- 

^  tor  refers  to  this  matter  in  his  second  codicil,  he  does  not  say  or 

*  assume  that  his  trustees  are  to  hold  the  bond  in  trust  for  the  lega- 
f  tees,  but '  it  is  my  desire,  and  the  trustees  are  hereby  directed  to 

*  hold  the  same,  that  is,  the  prindpid  sum  of  L.  1000,  subject  to 

*  this  further  trust,^  &c.    But  though  this  be  viewed  as  a  general 

*  bequest  of  L.  1000,  and  not  as  a  legacy  of  a  specific  thing,  it  was 
^  still  competent  to  the  residuary  legatee  to  show  that  the  testator 

*  meant  the  discharge  of  the  bond  as  a  revocation  of  the  gift*    But 

*  there  is  no  averment  of  this  kind  on  the  Record.  On  the  contrary,' 
.^  it  is  admitted,  that  he  did  not  caU  the  money  up,  but  only  discharg- 

*  ed  the  bond  from  necessity,  the  debtor  having  insisted  on  paying 
^  it    And  then,  there  is  one  particular  in  which  it  is  certain  that  he 

*  could  not  believe  that  this  change  in  the  position  of  the  sum  could 
^  operate  a  change  in  the  directions  of  his  codicil,  viz.  the  payment 

*  of  one  of  his  debts.    He  lays  the  payment  of  his  debt  to  an  Insa- 

*  ranee  Company  on  this  fund.    Could  he  think  that  the  directions 
^  to  his  trustees  to  pay  this  out  of  this  fund,  and  to  the  effect  of  les- 

*  sening  the  legacy  ceased  merely  by  the  money  mei^ging  in  his  ge^ 
^  neral  estate. 

^  The  Lord  Ordinary  directs  the  costs  to  be  paid  by  the  trustees, 
^  because  the  funds  of  a  testator  ought  to  be  at  the  expense  of  clear- 

*  ing  his  will  of  reasonable  doubts.^ 

The  pursuers,  the  residuary  legatees,  reclaimed* 
Opinion  of  £ord  GiUies* — I  am  clearly  of  opinion,  that  this  is  a  special  le^ 
gacy,  and  adeemed.  For  let  us  but  suppose  the  debtors  in  the 
bond  were  to  fail,  the  l^atees  would  not  get  a  sixpence ;  or  suppose 
that  the  general  funds  of  the  testator  had  fallen  short,  still  the  lega- 
tees would  have  drawn  the  full  contents  of  the  bond  without  suffsr- 
ing  any  diminution, — ^and  I  think  these  tests  prove^  on  the  principle 
of  the  English  cases,  that  the  l^acy  is  spedaL  The  case  of  Le 
Orice  is  special  in  its  circumstances,  and  is  not  an  authority^  and  iheie 
it  was  held,  that  the  circumstance  of  the  money  being  on  mortage 
was  merely  accidental.  Then  look  to  the  case  of  Mann,  that  adopts 
the  very  tests  which  I  have  employed.  In  the  note  of  the  Xord  Oi^ 
dinary  it  will  be  found  to  be  stated,  that  the  fund  out  of  which  the  le^ 
gacy  was  directed  to  be  paid  failed ;  but  the  Vice-chancellor  did  not 
hold  this  to  defeat  ;the  legacy,^  because  the  legacy  was  not  so  spev 


^ 
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<  dfic  and  so  connected  with  the  fund,  as  to  fail  if  there  wa[8  no  such  ^  •^^Q*  ^^^ 
^  fond.^    But  it  is  said  that  the  terms  of  the  codicil  assist  the  case  on  p^"^''^'^ 
the  other  side ;  now  I  think  that  that  very  codicil  proves  that  the  le-  pt^uJ^', 
gacy  was  special.     Suppose  the  whole  L.  IQOQ  was  required  to  sa*- 
tisfy  the  indemnities,  could  it  have  been  said  that  the  legacy  then 
existed  ?   It  would  have  been  put  an  end  to  entirely,'  and  that  shows 
that  it  was  a  special  legacy. 

The  Court  accordingly  concurring  in  this  view,  uttered  the  inter-  Judgment, 
locutor,  and  rejected  the  claims  of  the  legatees,  and  allowed  the  ex* 
penses  of  both  parties  to  be  paid  from  the  trust  funds. 

hoA  Oxdioftiy,  CoekbHrm*  Act.  Penniy.  Alt.  Andersoru         J.  4[  ^-  ^oUie^ 

W.  &  and  D,  fVeUh,  W.  S.  Agenti.  B.  Ckrk. 

c.r; 


SECOND  DIVISION 

No.  XLIX.  26th  January  183d. 

WILLIAM  LANDELL, 

against 

Mus  MABGARET  BRODIE  or  LANDELL  and 

ELEAZER  COLVILLE. 

Jurisdiction. — Arrestment. — Border  Warrant. — Where  a 
party  domiciled  in  England^  but  happening  to  be  transiently  in 
Scotland^  where  she  had  no  property y  was  summarily  seized^  and, 
iffUhoui  having  been  taken  for  eaamination  before  a  magistrate, 
incarcerated  by  virtue  of  a  warrant  (called  a  Border  Warrant,) 
signed  and  issued  by  the  Sheriff-Clerk  of  Berwickshire,  pro^ 
ceeding  upon  an  oath  said  to  have  been  emitted  by  a  creditor  of 
the  party  incarcerated,  in  presence  of  the  said  Sheriff-Clerk 
who  subscribed  the  same,  and  which  oath  had  reference  to  an 
information  presented  to  the  said  Sheriff-Clerk  by  the  creditor, 
there  being  no  averment,  either  in  the  oath  or  injormation,  that 
the  debtor  had  no  domicile  in  Scotland,  or  was  at  the  time  ac^ 
tuaUy  within  the  jurisdiction ;  and  a  cautioner^  judicio  sisti,  for 
the  debtofs  appearance  in  any  competent  court  having,  without 
the  intervention  of  the  debtor,  been  accepted — Found  in  an  ac- 
tion in  the  Court  of  Session,  at  the  instance  of  the  creditor 
against  the  debtor  and  the  cautioner — that  the  said  proceecUngs^ 
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16  J«n.  1838.     ^iih  the  view  of  founding  ajurUdicUon,  were  iOegal  and  inwfi, 
/  V^        and  acHan  diemiaaed. 

Landell  v. 
LandelL 

Nwiativc.  William  Lanbsll  was  the  heir-at4aw  of  his  deceased  niece, 
Hannah,  whose  father  had  a  plantation  with  slaves  in  Jamaica. 
Hannah^s  mother,  Mrs  Landell,  claimed  and  obtained  payment 
(there  being  no  counter-claim  lodged  by  William  Landell)  of 
L.1080,  being  the  proportion  of  the  composition  for  slave  property 
under  Lord  Stanley's  Act  (Sd  and  4th  William  IV.  cap.  78.)  Mn 
Landell  was  domiciled  at  Berwick-on-Tweed,  having  no  property 
of  any  kind  in  Scotland. 

The  Sheriff  of  Berwick,  on  29th  October  1818,  ordained,  among 
other  regulations  of  his  Court,  the  following,  to  be  observed  in  the 
Sheriff-Court  of  Berwickshire, — *  31st,  The  clerk  shall  issue  pre- 

*  cepts  of  arrestment  upon  production  of  a  liquid  document,  proving 

*  the  debt  claimed,  or  of  a  summons  rqpilarly  libelled ;  or  he  may 

*  issue  the  same  in  the  will  of  the  summons,  authoricing  arrestment, 

*  to  be  used  after  the  summons  shall  be  execoled  i*  and,  by  r^ola- 
tion  SSd,  ^  Warrants  of  arrestment,  named  Border  Warrants,  shall 
^  not  be  issued  by  the  clerk  until  the  party  or  his  attorney,  apply- 
<  ing  for  the  same,  shall  produce  a  cUim  of  debt,  with  an  oath  of  verity 
^  or  credulity,  bearing  reference  to  it  and  to  the  situation  of  the  debtor, 

*  as  warranting  the  application.'* 

In  July  1886  William  Landell  presented  to  Mr  James  Bell, 
Sheriff-Clerk  of  Berwickshire,  a  written  document  in  these  terms  :— 

Information  for  William  Landell,  tenant  of  Swinton  Greenriggs, 
in  the  parish  of  Swint<m,  and  county  of  Berwick,  for  border  warrant 
against  Mrs  Margaret  Brodie  or  Landell,  of  the  burgh  of  Berwick- 
upon-Tweed,  widow  of  the  deceased  Mark  Landell,  Coldbgbam 
Hill.  The  said  deceased  Mark  Landell  possessed,  as  proprietor,  an 
estate  called  Coldingham,  in  the  Island  of  Jamaica,  and  a  huge  num- 
ber of  negroes  on  the  said  estate.  He  died  several  years  ago,  leav- 
ing a  widow,  Mrs  Margaret  Brodie  or  Landell,  and  one  child,  Han- 
nah Landell.  By  the  law  of  the  colony  of  Jamaica,  the  said  Marl 
LandelTs  said  estate  and  negroes  fell  at  his  death  to  be  enjoyed  in 
liferent  to  the  extent  of  one*third  by  his  said  widow,  and  his  said 
only  child  succeeded  to  the  whole  thereof,  sulgect  to  the  said  annui- 
ty of  one-third.  The  said  Hannah  Landell  died  in  the  year  1834, 
and  the  informant,  as  her  heir-at-law,  is  now  in  right  to  the  svd 
estate  and  negroes,  subject  always  to  the  liferent  of  one-third  to  the 
said  Mark  Landeirs  widow.  That,  by  an  Act  passed  in  the  year 
18«94,  certain  compensation  is  made  payable  to  the  proprietors  of  ne- 
groes in  the  British  colonies.  The  compensation  payable  for  the 
negroes  upon  the  estate  of  Coldbgham,  in  the  Island  of  Jamaica, 
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the  infomaiit  has  been  informed,  amounts  to  the  sum  of  L.  1080,  or^^''*""  *^^ 
thereby.    Though  the  said  Mrs  Margaret  Brodie  or  Landell  is  en-  ~  ^  ^ 
titled  only  to  her  liferent  of  one^third  of  this  money,  yet  she,  the  Landeii.  * 
said  Mrs  Margaret  Brodie  or  Landell,  has  made  claim  for,  and  ob«  ^"^^e 
taiDed  payment  of,  the  whole  of  the  said  sum  of  L.  1080,  or  there- 
by.   The  informant  is  entitled  to  immediate  payment  of  two-thirds 
(or  L.  7S0)  of  the  said  L.  1 080  of  said  coidpensation^money  for  said 
negroes ;  and  is  also  entitled  to  have  the  remaining  one-third  vested 
in  proper  securities,  taken  payable  to  the  said  Mrs  Margaret  Brodie 
or  Landell  in  liferent,  and  the  complainer  in  fee,  and  he  has  obtain* 
ed  the  opinion  of  Sir  William  Burge,  lately  Attomey*6eneral  in  the 
Idand  of  Jamaica,  and  now  barrister  in  London,  to  that  effect. 
Though  the  informant  has  applied  to  the  said  Margaret  Brodie  or 
Landell  to  pay  over  to  him  two-thirds  of  the  said  compensation-mo- 
ney, and  to  pay  over  to  him,  or  invest  in  proper  securities,  payable 
to  her,  the  said  Mrs  Margaret  Brodie  or  Landell,  in  liferent,  and  to 
the  informant  in  fee,  the  remaining  third,  the  said  Mrs  Margaret  ' 

Brodie  or  Landell  persists  in  retaining  the  whole  of  the  said  money. 
Appended  to  this  information  was  the  following  document : 
'  Dunsey  6ih  Jidy  183&— The  before-designed  William  Landell 
*•  being  solemnly  sworn  and  examined,  depones.  That  what  is  con- 
^  tained  in  this  and  the  preceding  pages,  is  a  just  and  true  state- ' 
^  ment :  That  no  part  of  the  sums  therein  mentioned  has  been  paid. 

*  All  which  is  truth,  as  he  shall  answer  to  God.**  (Signed)  '  W. 
*•  Landell,  James  Bell.^ 

Of  the  same  date,  the  said  SheriiF-clerk  issued  the  following 

warrant: 

^  These  are  granting  warrant  to  mcssengers-at-arms,  Sheriff-offi. 
'  cers,  and  their  assistants,  to  pass,  search  for,  seek,  take,  apprehend, 
'  and  arrest  the  person,  goods,  and  gear  of  Mrs  Margaret  Brodie  or 

*  Landell,  of  the  bui^h  of  Berwick-upon-Tweed,  widow  of  the  de- 
'  ceased  Mark  Landell  in  Coldingham  Hill,  and  incarcerate  her  in 

*  die  jaU  of  Greenlaw,  at  the  instance  of  the  said  William  Landell, 
^  tenant  in  Swinton  Greenriggs,  in  the  county  of  Berwick,  whose 
^  daim  or  demand  upon  the  said  Mrs  Margaret  Brodie  or  LandeU 
'  is  seven  hundred  and  twenty  pounds  Sterling,  and  also  three  hun- 
^  died  and  sixty  pounds  Sterling,  subject  to  the  liferent  of  the  said 
^  three  hundred  and  sixty  pounds  to  the  said  Mrs  Margaret  Brodie 
^  or  Landell,  during  all  the  days  of  her  life,  therein  to  remain,  aye 
^and  until  she  shall  find  sufficient  caution,  acted  in  the  Sheriff 
^  Court  books  of  Berwickshire,  that  the  same  shall  be  made  forth- 
^  coming,  as  accords ;  and  appoints  a  domicile  within  the  said  county 
^  of  Berwick^  at  which  she  may  be  cited,  and  that  as  well  de  judicio 

vol.  XIII.  Y 
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2^  Jan.  1838  c  gjgtj  ^s  judicatum  solvi.    Given  at  Greenlaw  the  sixth  day  of  July 
**^  ~   '  eighteen  hundred  and  thirty-six  years."  (Signed)  *  James  Bell.' 
Landeii.         Mrs  Landell,  happening  to  be  in  Scotland  on  a  visit,  was,  on  the 
— :  •    7th  July  1836,  at  Ayton,  in  BerwickAire,  apprehended  by  a  Sheriff- 
officer,  acting  on  the  above  warrant,  and  taken  to  the  jail  of  Green- 
law, where,  without  any  previous  examination  before  the  Sheriff  or 
other  magistrates,  she  was  incarcerated,  and  remained  in  jail  four  days, 
UU  11th  July,  when  she  was  liberated,  on  the  defender^  Colville, 
granting  a  bond  of  caution,  in  which  be  bound  himself,  his  h^and 
executors,  as  cautioners  and  full  sureties,  that  *  the  said  Mrs  Mar- 

*  garct  Brodie  shall  appear  at  aU  diets  of  court,  in  any  action  to  be 
^  brought  against  her  at  the  inatanoe  of  William  Landell,  tenant  of 

*  Swinton  Greenri^s,  in  the  parish  of  Swinton,  and  county  of  Ber- 
^  wick,  before  any  competent  court,  for  payment  of  the  sum  of  L.  780 
^  Sterling,  and  for  security  for  the  further  sum  of  L.  360  Sterling, 
'  alleged  to  be  due  to  the  said  William  Landell,  in  fee,  as  the  heir-at- 

*  law  of  the  deceased  Hannah  Landell,  only  child  of  thesaid  deoeaaed 
^  Mark  Landell :  the  said  sums  being  the  compensation-money  pay* 
^  able  under  the  Act  lately  passed  for  the  negroes  upon  the  estate  of 

*  Coldingham,  in  the  Island  of  Jamaica,  which  estate  and  negroes 
^  belonged  to  the  said  deceased  Hannah  Landell,  such  action  to  be 
^  brought  within  six  months  from  the  date  hereof/  Mrs  Landell 
was  not  a  party  to  this  bond.  The  present  action  was  brought  by 
William  Landell,  founding  on  the  above  proceedings,  and  conclud- 
ing that  *  therefore  the  said  Mrs  Margaret  Brodie  or  Landell  oan^t 

*  and  should  be  decerned  and  ordained,  by  decree  of  the  Lords  of 
^  our  Council  and  Session,  to  make  payment  to  the  pursuer  of  the 
^  foresaid  principal  sums^  of  L.  720  and  L.  360,  as  therein  mention- 
ed ;  ^  or,  in  the  event  of  the  said  Mrs  Margaret  Brodie  or  Landell 

*  failing  to  make  appearance  in  the  foresaid  action,  upon  a  citadoo 
^  given  to  her  personally,  or  within  the  house  of  John  Johnston, 

*  writer  in  Dunse,  being  the  domicile  named  in  the  bond  of  caution 
^  before  referred  to,  the  said  Eleazer  Colville,  as  cautioner  foresaid, 

*  ought  and  should  be  decerned  and  ordained,  by  decree  of  the  Loids 
^  of  our  Council  and  Session,  to  make  payment  to  the  pursuer  of  the 
^  foresaid  principal  sums.^ 

Among  other  defences,  It  was  pleaded  (in  limine) — L  Hie  de- 
der,  Mrs  Landell,  neither  being  domiciled  in  Soodand,  nor  havmg 
any  property  or  effects  in  it,  is  not  within  the  jurisdiction  of  the 
Court  of  Session,  and  the  irregular  and  illegal  proceedings  which 
were  adopted  to  force  the  defender  within  the  jurisdiction  of  the 
Scotch  courts,  are  altogether  ineffectual  for  that  purpose.  2.  Dr 
Colville,  who  signed  the  bond  of  presentation,  is  not  bound  to  make 
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the  other  defender,  Mrs  LaadeD,  appear  as  a  party  to  this  action,  ^  ^^  i^^- 
sedne  that  it  has  not  been  raised  in  a  competent  court  7'  ^^ 

Upon  these  pteas,  and  expressly  to  try  we  competency  of  the  ar-  LandeU. 
Kstment,  cases  were  ordered  by  the  Lord  Ordinary. 

The  pursoer  pleaded^^The  pactice  of  issuing  border  warrants,  in  Panuer*g 
the  border  counties  of  Scodand,  against  BngUsfa  debtors,  whatever  ^^^' 
my  have  been  its  origin,  has  long  been  and  is  still  in  force.  It  may  be 
denied,  where  both  parties  are  English,  and  the  English  creditor  at- 
tempts to  follow  his  English  debtor  to  this  country ;  but  it  is  always 
spen  to  a  Scotch  creditor  to  arrest  an  Englidi  debtor,  until  he  find 
caution  judido  sisti :  Heron  v.  Dickson,  December  1773 ;  M.  8550. 
It  IS  not  c<mfined  to  debts  incoired  in  the  course  of  traffic  on  the 
borders,  but  extends  to  ddbts  of  every  description :  Hardie  v.  Lid- 
dell,  January  1759 ;  M.  4890.  The  pursuer  was  dierefore  entitled 
ts,  and  properly  applied  for,  and  obtained,  a  border  warrant  against 
the  defender,  Mrs  LandeU.  The  information  does  not  indeed  men- 
tion that  she  was  within  the  eoiuity  of  Berwick  at  the  date  of  its 
presentation,  but  that  was  unnecessary ;  neitlier  was  it  necessary  that 
Aere  should  have  been  an  examination  of  Mrs  Landell  before  grant- 
ing the  warrant  to  incarcerate.  That  is  the  procedure  in  applica- 
timis  for  warrants  in  cases  of  meditatio  fugse,  where  the  examination 
of  the  debtor  takes  place  as  applicable  to  his  purpose  of  leaving  the 
kingdom  ;  but  in  this  respect  there  is  no  analogy  betwixt  them  and 
border  warrants,  in  which  last,  the  design  of  speedily  returning  to 
England  is  necessarily  presumed  :  Heron,  ut  supra.  The  pursuer^s 
oath  of  verity  as  to  his  claim  of  debt  was  administered,  and  tbe  war- 
Tint  of  imprisonment  signed  by  tbe  Sheriff-derk,  in  conformity  to 
die  immemorial  practice  in  Berwickshire  in  such  cases,  and  under 
die  thirty-second  article  of  the  regulations  prescribed  for  the  SherifF- 
Coart  of  Berwiduhire  on  SOth  October  1819,  (above  quoted.)  The 
iflsaing  of  the  warrant  in  this  case  was  therefore  a  proper  judicial  act 
of  the  Sheriff  of  the  county,  although,  in  conformity  to  tbe  practice 
for  time  immemorial,  recognised  by  the  regulations  referred  to,  the 
Sheriff-clerk  acted  as  his  substitute.  Such  a  substitution  is  compe- 
tent, especially  in  the  case  of  border  warrants,  which  depend  for  their 
Tslidity  and  effect  upon  practice  and  custom  :  Robertson  v.  Bell, 
January  1676 ;  M.  4627.  Ayrie  v.  Chatto,  February  1701,  M. 
4BS6.  Potts  and  Hunter  v.  Mitdielson  and  Robson,  July  1705 ; 
M.  482&  Carrick  v.  Martin,  S6th  February  18S2 ;  1  S.  and  D. 
S57.  In  the  case  of  Carrick,  the  devolution  of  the  office  of  judge 
upon  the  derk  of  court,  in  taking  the  depositions  of  applicants  for 
meditatione  fugse  warrants,  and  the  examination  of  the  debtors  under 
diem,  was  expressly  sustained  by  the  Court. 
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a6Jan,l^>  The  defenders  pleadedr^l.  It  is  incompetent  to  sue  the  defender^ 
^^^^^^^  Mrs  Landell,  in  any  Scotch  court.  She  has  no  effects  in  Scotland 
Landell.  which  may  be  reached  by  a  decree  of  a  Scotch  court,  and  as  she  is 
Def^ders'  ^^^  domiciled  in  Scotland,  a  personal  decree  cannot  be  validly  taken, 
pleas.  ^  or  made  effectual  against  her:  Eames^  Elucid.  (ed.  1800,)  p.  142. 
However  competent,  therefore,  it  may  be  to  sue  the  defender.  Col- 
ville,  it  is  altogether  incompetent  to  sue  Mrs  Landell,  and  quoad  her 
the  action  must  be  dismissed.  2.  The  defender,  Mr  ColviUe,  it 
not  bound  to  make  the  other  defender  a  party  to  this  action,  as  it 
has  not  been  raised,  in  terms  of  his  bond  of  caution,  in  a  competent 
court.  But  independently  of  this,  the  obligation  contained  in  the 
bond  cannot  be  made  effectual,  in  consequence  of  the  utter  ill^ality 
of  the  proceedings,  of  which  it  formed  a  part ;  a  cautioner  being  en* 
titled  to  plead  such  illegality,  in  order  to  estimate  the  validity  of  his 
bond  of  caution :  Wright  v.  McGregor,  28th  June  1827 ;  5  S.  and 
p.,  855.  Robertson  v.  Chisholm,  20th  June  1812;  Fac.  ColL 
If,  then,  Mrs  Landell^s  imprisonment  was  illegal,  Mr  Colville^s  bond 
was  granted,  as  it  were,  without  value  or  consideration,  and  cannot 
be  enforced.  But  that  imprisonment  was  evidently  ill^al,  on  die 
following  grounds:  (1.)  It  may  be  doubted  whether  border  war- 
rants have  not  been  sanctioned  as  applicable  only  to  mercantile  deal- 
ings on  the  borders,  and  not  to  debts  contracted  aliunde  :  Potts,  fd 
supra.  Burn  v.  Purves,  13th  December  1828 ;  7  S.  and  D.,  194. 
(2.)  It  may  be  doubted  also,  whether  border  warrants  can  be  issued 
against  parties  who  have  come  into  Scotland  for  pleasure,  or  on  their 
lawful  business,  and  have  not  left  England  in  order  to  avoid  the  di- 
ligence of  their  creditors :  Harris  v,  Litterdales,  7th  March  1755; 
M.  2044».  (3.)  The  pursuer  made  no  proper  application  in  writing 
to  the  Sheriff  of  the  county  for  the  warrant.  The  information  given 
in  by  him  was  nothing  more  than  a  memorandum  explaining  the 
grounds  upon  which  the  application  was  made.  But  in  the  granting 
of  border  warrants,  a  petition,  addressed  to  the  Magistrate  applied 
to,  and  concluding  with  a  prayer,  is  an  indispensable  requisite.  (4.) 
The  pursuer^s  oath  of  verity  was  taken  by  Mr  Bell,  who,  not  being 
a  magistrate,  had  no  authority  to  administer  the  oath,  or  examine 
the  pursuer.  Even  an  express  delegation  from  the  Sheriff  to  the 
clerk  for  such  a  purpose,  is  altogether  incompetent.  Borthwick  v. 
M'Gibbon  and  Hamilton,  14th  May  1813 ;  Fac.  Coll.  But  Mr 
Bell  held  no  commission  or  delegation  of  that  nature.  (5.)  Neither 
the  information  nor  the  oath  contained  any  reference  to  Mrs  Lan- 
delPs  having  no  domicile  in  Scotland,  or  being  at  the  time  actually 
within  the  jurisdiction  of  the  Sheriff- Court  of  Berwickshire.  (6.)i 
The  warrant  of  imprisonment  was  signed  neither  by  the  Sheriff,  nor 
Sheriff-substitute,  but  by  the  Sheriff-clerk.  The  regulations  founded 
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on  by  the  pursuer  do  not  authorise  the  Sheriff-clerk  to  sign  border  26  Jan.  1838. 
warrants,  but  only  to  issue  them  ;  and  if  they  did,  such  authority    ^"'V**^ 
would  be  illegal.     Neither  has  the  Sheriff-clerk  the  power  of  signing  LandeU. 
warrants  wirtute  officii.     The  liberty  of  the  subject  cannot  be  invad-  « J~T  , 
ed  or  interfered  with,  except  upon  the  warrant  of  a  judge.     It  is  pieat. 
solely  this  class  of  functionaries  (who  hold  their  commission  directly 
from  the  Crown,  or  by  virtue  of  Statute,)  who  are  intrusted  with  the 
important  privilege  of  sending  debtors  to  prison:  Ford,  Nov.  21, 
1758 ;  Mor.  4835.    (7.)  The  warrant  in  question  was  granted,  not 
to  bring  Mrs  Landell  up  for  examination,  but  to  commit  her  de 
piano  to  Greenlaw  jail,  and  therein  to  keep  and  detain  her  till  cau- 
tion was  found.     Now,  it  has  been  completely  settled  with  regard 
to  the  mode  of  arresting  debtors,  that  before  they  are  committed  to 
prison,  they  shall  be  examined  by  a  judge  in  reference  to  the  claim 
made  against  them,  so  as  to  give  them  an  opportunity  of  being  heard 
in  their  own  defence:  Service  v.  Hamilton,  25th  May  1811;  2 
Bell,  Com.  56*2.  Robertson  v.  Chisholm,  20th  June  1812;  Fac. 
ColL  Laing  v.  Watson,  20th  December  1789 ;  M.  8555.  Scuda- 
more  v.  Lechmere,  8d  June  1797 :  2  Bell^  Com.  561. 

The  Lord  Ordinary  reported  the  cause  to  the  Division,  issuing 
the  subjoined  note  r 
*  The  Lord  Ordinary  does  not  report  this  case  from  any  doubt  of  Lord  Ordi- 
the  gross  irregularity  and  nullity  of  the  whole  proceeding  under  the  '^^ '    °^' 
border  warrant,  but  in  order  to  insure  a  more  authoritative,  pub« 
lie,  and  effectual  correction  of  the  local  abuses  alleged  by  the  pur- 
suer, than  would  be  affected  by  a  judgment  in  the  Outer-House, 
which  might  (by  possibility)  be  acquiesced  in,  and  never  come  to 
the  general  knowledge  of  the  profession,  or  the  legal  functionaries 
of  the  borders. 

'  Independent  of  minor  and  more  questionable  vices  in  the  proceed- 
ings, the  following  appear  to  be  utterly  indefensible,  and  to  admit 
of  no  justification  from  any  local  usage:  (1#^,)  The  want  of  any 
judicial  authority,  or  the  presence,  signature,  or  interference  of  any 
magistrate  or  judge,  from  beginning  to  end  of  the  transaction. 
Here  is  a  proceeding  in  the  Sheriff-Court,  commencing  with  what 
is  called  an  information,  embracing  the  examination  of  a  party  on 
oath,  and  issuing  in  a  warrant  of  imprisonment  addressed  to  She- 
rilF-officers,  the  actual  incarceration  of  a  subject  of  the  realm,  and 
a  bond  of  caution  enacted  in  the  Sheriff-Court  books,  all  car- 
ried through  without  the  Sheriff-depute  or  substitute  hearing  one 
syllable  of  the  matter,  or  either  of  the  parties  concerned  having  ac- 
cess or  means  of  communication  with  him.  If  this  be  lawful,  one 
can  see  no  very  good  objection  to  the  practice  referred  to  by  the 
defender,  of  the  clerk  selling  blank  warrants  of  imprisonment  to  all 
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Lftodell  v. 
LandeU. 

Notew 


and  sundry,  at  the  very  reasonable  price  of  fourteen  pence  bitf- 
f&mj  a  piece. 

^  To  the  Lord  Ordinary  it  appears  needless  to  go  farther.  Bot, 
even  if  the  clerk  could  be  supposed  entitled  thus  to  usurp  one  of 
the  most  delicate  and  responsible  of  a  judge^s  functions,  Aere  ne 
various  other  fatal  flaws  and  nullities  in  the  procedure :  As,  (U,) 
The  want  of  any  petition,  motion,  or  application  of  any  kind  to  the 
judicial  authority  (whatever  it  was)  intended  to  be  invoked  by  the 
pursuer.  No  court  acts,  or  can  act,  spontaneously,  or  eicept  upon 
motion.  Naturally  they  are  in^t  and  passive  bodies ;  and  here» 
confessedly,  there  is  no  record,  or  allegation  indeed,  of  theie  eter 
having  been  any  prayer,  craving,  or  requisition  of  any  sort  what. 
ever.  It  is  absiurd  to  say,  that  what  is  called  the  information  bean, 
in  its  title  or  rubric,  to  be  *  an  information  for  a  border  warrant,' 
and  that  this  is  enough.  It  may  be  what  it  calls  itself,  and  it  majr 
even  be  a  good  information,  or  statement  of  facts,  on  which  to 
found  an  application  for  such  a  warrant ;  but  it  is  not  such  an  ap- 
plication, and  it  is  not  pretended  that  it  was  ever  followed  up  fay 
any  thing  of  the  kind.  What  would  be  thought  of  a  paper  in  this 
Court,  which  merely  bore  in  its  title  to  be  a  petition  for  sequestra- 
tion, and  yet  contained  in  the  body  nothing  but  a  statement  that 
some  one  was  indebted  to  the  subscriber,  and  had  not  made  pay- 
ment, without  any  prayer  or  requisition  ?  Yet  even  this  would  be 
better  than  the  document  now  referred  to,  since  the  title  at  petition 
might  imply  that  something  was  intended  to  be  asked,  while  that 
of  information  warranted  no  such  inference. 

<  Then  there  is  (3d,)  the  want  of  any  averment,  dth^  in  the  in- 
formation or  the  oath,  that  the  defender  had  no  domicile  in  Soot- 
land,  or  was  at  the  time  actually  within  the  jurisdiction,  though  it 
seems  to  be  required  even  by  the  SherifTs  regulations  of  1818. 
The  last  is  thought  to  be  a  fatal  flaw,  though  it  is  broadly  justified 
by  the  pursuer,  who  sees  no  impropriety  in  a  judge  (or  at  least  a 
clerk)  pronouncing  sentence  of  incarceration  i^ainst  an  absent  party, 
not  only  without  citation,  or  means  of  defence,  but  in  no  vay  sub- 
ject to  his  jurisdiction. 

*  As  a  necessary  consequence  of  this,  there  is  (4M,)  the  want  of 
any  examination  of  the  defender^  or  of  any  opportunity  of  saving 
herself  from  being  hurried  off  to  a  distant  prison,  by  showing  that 
there  had  been  a  mistake  of  her  identity, — ^that  she  had  adomidie 
in  Scotland,  or  had  actually  paid  the  debt  alleged  against  her,  and 
had  the  pursuer's  discharge  in  her  pocket. 

*  {5tkf)  Then  there  is  the  want  of  any  right  or  power  in  thederl 
to  take  the  oath  of  the  party,  and  even  of  any  commission  or 
delegation  of  such  a  power  from  the  Sheriff,  as  to  which  the  case  of 
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*  Borihwick,  14tb  May  1818,  is  conclusive,  and  is  not  in  the  least  26  Jan.  1838. 
'  affected  by  that  of  Carrick,  26th  July  1822,  (1  Shaw,  App.  257,)j^^J|^V^ 

*  where  there  was  a  regular  commission  to  the  clerk-examinator.        LandelL 

'  (&A,)  And  finally,  there  is  the  want  of  any  judge^s  signature  to    ^~ 

*  the  actual  warrant  of  imprisonment,  or  even  of  any  pretended  de- 
^  l^ation  to  the  clerk  to  sign  for  him — though  that  would  have  been 
« obviously  unavailing.  This  is  believed  to  be  the  very  first  time 
^  that  the  legality  of  such  a  warrant  was  attempted  to  be  vindicated 
^  in  a  court  of  law ;  and  it  is  needless  to  say  more  of  it,  than  that  it 
'  is  inconsistent  with  the  very  first  principles  of  justice  and  liberty, 
'  and  even  with  the  practice  of  all  the  other  border  functionaries, 
'  except  (as  he  himself  alleges)  the  Sheriff-clerk  of  Berwickshire. 

*  Neither  his  practice,  however,  nor  that  of  his  predecessors,  can  pos- 

*  sibly  justify  such  an  enormity,  and  therefore  no  proof  of  it  has  been 

*  allowed  How  far  such  a  practice,  or  the  bona  fides  which  it  may 
<  have  created,  might  protect  the  parties  against  the  penal  c^nse- 

*  quences  of  their  proceedings,  the  Lord  Ordinary  forbears  now  to 
'  inquire  ;  but  he  has  no  conception  that  it  can  ever  legalize  or  sup- 
*'  port  the  ordinary  action  in  which  the  pursuer  is  now  insisting.** 

At  the  advising,  the  SoUdtor-Generalj  for  the  pursuer,  exhibited 
a  copy  of  a  border  warrant  in  1744,  as  showing  the  antiquity  of 
the  practice  denounced  in  the  Lord  Ordinary^s  note. 

Lord  Justice-Clerk. — There  has  not  occurred  in  my  mind  a  par*  Opinion  of 
tide  of  doubt  as  to  this  border  warrant  being  illegal.  I  do  not 
care  for  the  practice  of  Sherifi^-clcrks  upon  this  matter.  Although 
this  party  considers  himself  warranted  in  arresting  and  laying  hold 
of  the  lieges  by  the  fiat  of  Mr  James  Bell,  and  did  actually  appre- 
hend this  lady  while  accidentally  in  this  country,  and  send  her  to 
the  jail  at  Greenlaw,  I  must  say,  that  such  a  proceeding  is  con- 
trary to  law.  No  practice,  however  inveterate,  can  justify  such  a 
preposterous  proceeding;  and  I  do  not  care  although  500  such  war- 
rants had  been  issued  during  the  last  100  years,  or  in  other  parts  of 
the  country,  as  no  length  of  usage  can  induce  me  to  sanction  a  prac- 
tice  80  perfectly  illegal.  7*here  has  been  no  such  practice  in  other 
counties,  and  no  warrants  issued  unless  signed  by  the  Sherifi^or  Ma- 
gistrate. 

Ij)rd  Glenlee,^-!  am  entirely  of  the  same  opinion. 

TiOrd  Medwyn, — The  irregularity  was  in  supposing  that  this  was 
a  proceeding  similar  to  a  precept  of  arrestment  of  movables,  which, 
in  the  Inferior  Courts,  is  issued  by  the  clerk  of  court.  The  regu- 
lation by  the  Sheriff  founded  on  does  not  apply  to  the  case  of  bor- 
der warrants ;  and  the  Sheriff  who  issued  these  regulations  is  not  to 
blame  for  the  illegal  proceedings  said,  erroneously,  to  have  been 
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^f  ^^'1^'  sanctioned  by  these  regulations.    The  cleric  ought  not  to  have  issued 
Landeii  i;     *^®  ^*  ^°'  apprehending  without  the  proper  warrant,  which  cm 
Landeil.      ouly  be  by  the  fiat  of  a  judge. 
Lord  Meadowbank  absent. 
Judgment.         The  Lords  dismissed  the  action,  with  expenses. 

Lord  Ordinary,  Jt^ey,  Act  Sol.^Gefu  (RutherfurdJ  and  A.  S.  Cook.  Alt  Den 
of  I'M,  CHopej  and  Milne.  Walter  Cooky  W.  &  and  Joteph  GratU^  W.  S.  Ageota^ 
r.  Clerk. 

R. 


±ft 


FIRST  DIVISION. 


No.  L. 


9rtth  January  18S8. 


Lord  Ordi- 
nary*8  Note. 


ROBERT  KEMP  (Napier's  TedsteeJ 

agaifiBt 
Messrs  YOUNGS,  AYTOUN,  and  RUTHERFORD,  W.S. 

Hypothec  f Law-Agent.^ — Found  that  the  hypothec  of  the  Icm* 
agent  in  Scotland  over  the  titles  of  his  client^  covers  the  profes- 
sional accofint  of  the  English  solicitor  who  conducts  an  appeali 
but  does  not  extend  to  sums  paid  by  him  to  liquidate  the  costs^for 
which  he  had  altered  into  recognizances. 

The  facts  and  pleas  in  this  case  will  be  found  clearly  stated  in  the 
following  note,  with  which  the  Lord  Ordinary  made  aviaandum  with 
the  case  to  the  Court,  by  whom  it  had  been  remitted  to  his  Lor<Uiip 
for  preparation. 
Note. — *  The  present  discussion  arises  on  a  summary  application  in 

*  the  sequestration  of  Mr  Napier,  late  of  MoUance,  presented  by  the 

*  trustee  against  the  respondents,  as  law-agents  of  the  bankrupt,  for 

*  exhibition  and  delivery  of  certain  title-deeds  and  other  valuable 

<  documents  held  by  them  as  agents  of  Mr  Napier.     These  deeds 

*  are  retained  by  the  agents  under  a  claim  of  hypothec 

^  When  the  case  was  remitted  to  the  Lord  Ordinary,  it  was  not 

*  for  judgment,  but  simply  *  to  inquire  into  the  facts  and  report.^ 

*  The  case,  therefore,  being  now  fully  prepared  in  the  Outer-House, 

*  must  necessarily  be  sent  to  the  Court  for  decision. 

'  The  chief,  and  by  far  the  most  important  point  in  dispute  be- 

*  tween  the  parties,  relates  to  the  right  of  the  law-agents  to  hold  the 
^  title-deeds  as  hypothecated,  for  a  large  sum,  above  L.  400  Sterling, 

<  paid  by  them  during  their  agency,  for  costs  found  due  m  the  House 
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of  Lords  to  the  respondent  in  an  appeal  taken  by  Mr  Napier.     In  ^7  J*n.  1838. 
that  appeal,  Mr  M^Dougall  was  the  solicitor  in  London  employed  ^T^^^^"'^^ 
by  the  respondents  (who  had  conducted  the  case  in  the  Court  of  Vouogs,  && 
Session)  ;  and  Mr  M^Dougall  haying  entered  himself  as  security        Tj — 
under  the  usual  recognizances,  for  costs,  was  called  to  pay  the  costs. 
Having  claimed  these  from  the  respondents,  they  remitted  the 
amount  to  Mr  M^Dougall,  and  now  plead  that  their  hypothec  ap- 
plies to  this,  as  much  as  to  the  other  articles  of  their  account* 

*  The  trustee  objects  that  this  is  a  cash  advance,  or  at  least  a  sum 
paid  in  virtue  of  a  cautionary  obligation,  and  that  the  hypothec 
does  not  cover  such  claims.  In  support  of  his  argument  he  refers 
to  the  opinion  of  the  Court,  reported  by  Lord  Kilkerran,  in  the 
case  of  the  creditors  of  Lidderdale,  Morrison,  p.  6S49 ;  and  to  the 
case  of  Skinner,  against  the  creditors  of  Cochrane  of  Ashkirk,  in 
1823,  Shaw,  Slst  May  1823. 

^  The  law-agents  answer,  that  the  sum  in  question  was  a  debt 
fairly  and  necessarily  incurred  by  them  in  the  course  of  their  pro- 
fessional employment— -they  aver  and  offer  to  prove,  that  it  is  the 
usual  course  of  practice  for  a  solicitor  in  London  to  sign  these  re- 
cognizances, and  for  the  Scotch  agents  who  employ  them  to  repay 
the  solicitors ;  and  they  refer  to  the  case  of  Inglis  and  Weir,  in 
1826,  (4  Shaw,  p.  1 13,)  wherein  it  was  found  that  an  agent  had  a 
hypothec  over  his  client^s  papers,  not  only  for  the  charges  for  his 
own  trouble,  but  for  an  advance  paid  to  another  agent  for  the 
stamps  and  expenses  of  a  loan.  Further  reference  is  made  by  the 
respondents  to  the  case  of  Phin  against  Walker,  in  1831  (9  Shaw, 
p.  691,)  in  which  it  was  found  than  an  agent,  in  an  inferior  court 
in  Scotland,  can  claim  an  hypothec  for  the  account  of  an  agent  in 
the  Court  of  Session  whom  he  has  employed  on  behalf  of  his 
client. 

^  Upon  applying  these  authorities  to  the  specialties  of  the  pre-* 
sent  case,  the  question  at  issue  is  certainly  one  of  considerable  nice* 
ty  and  importance.  Had  the  dispute  occurred  solely  as  to  the  ex* 
penses  in  the  House  of  Lords  on  Mr  Napier^s  side,  the  decision 
in  the  case  of  Phin  and  Walker  would  have  ruled  the  case,  and 
supported  the  hypothec  of  the  Edinburgh  agents  as  covering  the 
account  of  a  London  solicitor  employed  by  them.  But  undoubt* 
ediy  there  is  a  distinction  between  costs  incurred  directly  for  a 
client,  and  costs  paid  to  his  adversary  under  a  recognizance,  which 
might  be  undertaken  by  any  third  part  as  well  as  the  solicitor. 

^  At  the  same  time,  this  question  is  not  precisely  ruled  by  the  ob- 
servation reported  by  Lord  Kilkerran  in  the  Lidderdale  case,  in 
which  his  Lordship  holds  it  as  out  of  the  question  for  an  agent  to 
claim  an  hypothec  for  any  liability  in  which  he  may  have  been  sub- 
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Yonngs,  &c. 
Note. 


jected  as  cautioner  in  a  snspensiiMi.  There  is  a  clear  disdnction 
between  a  limited  recognizance  for  the  costs  of  an  opposite  party  in 
a  pending  suit,  and  caution  judicatum  solvi,  which  is  the  obligation 
undertaken  in  a  suspension. 

<  Whether  that  distinction  is  sufficient  to  meet  the  trustees^  ob- 
jection in  the  present  case,  it  is  for  the  Court  to  determine.  Though 
a  law  agent  may  not  be  aititled  to  bring  eyery  cash  advance  with- 
in the  hypothec,  it  deserves  consideration  whether  he  ought  not  to 
have  that  security  for  such  obligation  when  incurred  for  costs, 
which  is  not  only  said  to  be  undertaken  daily  in  practice  by  soli* 
citors,  but  may  be  absolutely  necessary  to  bring  the  cause  to  a 
hearing  in  the  Superior  Court. 

^  In  all  the  courts  below  the  Court  of  Appeal,  it  is  belieTcd  that 
there  is  a  practice,  on  the  part  of  agents,  to  make  partial  payments 
to  the  opposite  party,  when  necessary  to  fiicilitate  the  progress 
and  final  decision  of  the  suit.  Thus,  in  our  old  practice,  agents 
paid  the  awards  imposed  for  not  lodging  papers,  often  incurred  from 
their  client*s  delay  to  send  proper  information ;  and  now,  when  a 
party  is  obliged  to  pay  preliminary  costs,  or  the  costs  of  one  branch 
of  the  litigation,  when  he  has  been  in  the  wrong,  before  gettmg  a 
final  judgment  on  the  merits  of  the  case^  these  costs  are  paid  to  the 
opposite  party,  and  included  in  his  professional  account. 

*  It  is  rather  thought  that  it  would  be  a  hardship  on  agents  to 
exclude  that  branch  of  their  account  from  thesecurity  of  the  hypo* 
thee.  Accordingly,  on  looking  into  the  English  authorities,  as  our 
hypothec,  if  not  originally  borrowed  from  English  practice,  is  in 
many  respects  the  same  as  the  attomey^s  lien  in  England,  it  ap- 
pears to  the  Lord  Ordinary,  if  he  does  not  misunderstand  a  case 
briefly  reported  by  Mr  Campbell,  that  the  English  rule,  as  laid 
down  by  Lord  Ellenborough,  is  agreeable  to  the  respondent's  plea. 
See  Crouder  v.  Shee  (1  Campbell,  p.  437,)  in  one  branch  of  which 
it  seems  to  have  been  found,  '  That  money  paid  by  an  attorney  for 
costs,  which  his  client  is  adjudged  to  pay,  is  a  disbursement  within 
2  Geo.  III.  c.  5SS  C  i*  e.  a  proper  part  of  an  attorney ""s  accoant, 
subject  to  all  it  privileges,  and  to  the  statutory  regulations  pre* 
scribed  for  its  recovery. 

*  No  doubt  the  sum  at  issue  in  the  present  case  is  of  very  large 
amount,  as  contrasted  with  most  payments  by  agents  for  clients  in 
ordinary  suits.  But  it  is  not  said  to  be  beyond  the  sum  usually 
expended  in  appeals ;  and  if  smaller  payments  of  costs  be  within 
an  attorney's  privilege,  it  is  difficult  to  exclude  larger  payments 
of  the  same  class,  when  advanced  for  proceedings  in  a  superior 
court.' 

The  Lord  Ordinary  made  avizandum  to  the  Court. 
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The  Court  b«iig  unwilMng  to  «ti«tch  the  hypothec  any  further,  27  Jan.  ism 
pirticnhrly  loeldiig  ta  tlw  strong  efiects  with  wUch  it  had  been  in-  ''^"nr'*^ 
Tested,  snd  holding  that  there  was  a  clear  distinction  between  the  Yo^h  Ac 
profesdonal  aceoant  and  that  for  the  payment  of  costs,  whidi  they 
looked  on  as  a  mere  cautionary  obligation  which  the  agent  .chose  to 
undcrtske  &r  his  client^  pronotmoed  the  feUowing  nnanimoos  judg- 
ment: 

*  Find*  that  the  xif^  of  hypothec,  daimed  by  Messrs  Youngs,    Judgment 

*  Aytoan,  and  Rwtherford,  W.  S.»  does  not  cover  the  payment  of 
'  costs  by  Mr  M*Dougall,  the  solicitor  employed  by  them  in  Lod- 
^  don,  to  the  opposite  party  in  the  appesl,  under  the  recognizances 
<  for  costs  in  the  House  of  Lords ;  bat  find  that  it  coyers  the  ao- 

*  count  of  Mr  M^Dougall  himself,  incurred  for  conducting  the  ap- 
^  peal,  and  decern ;  and  quoad  ultra  remit  to  the  junior  Lord  Ordi- 

*  nary  to  proceed,  &a ;  and  to  dispose  of  all  questions  of  expenses/ 

Lord  OrdioBry,  Cuidrnghame*  AcL  Dean  of  Foe,  (HopCt)  and  Coventry,        Alt. 

Sol.'Gen.  and  fVhigJumu  Brodlet  4-  Kennedy^  W.  S.,  and  YoungM^  AyUntn,  j- 

Huiherfbrd,  W.  S.  Agents.        JV.  Clerk. 

C*  li* 


FIRST  DIVISION. 

No  LI.  197^*  January  1898. 

SiB  JAMES  BOSWELL 

againat 

MATTHEW  M0NT60MERIE. 

PtocEss.— Jury  Triax.«— -Cds«  where  the  Court  dinnieeed,  €u  in-- 
oompeteniy  a  Redmimng  Note  againet  an  InterlocutOTj  which^ 
though  it  oontainedsome  gef^eraljindingif  woe  held  to  amount^  in 
eubetanee^  to  a  simpk  remit  to  the  Jury  RoUf  and  nothing  more. 

This  was  the  sequel  of  the  case  formerly  reported,  Vol.  xi.  pp.  317 
snd  588. 

Afker  the  remit  thm  madC)  before  answer,  the  case  came  back  with 
the  following  interlocutor  and  note  by  the  Lord  Ordinary : 

*  The  Lord  Ordinary,  having  heard  parties^  procurators,  and  con-  lo^i  Ordu 
*  tidered  the  closed  record,  in  respect  that  the  pursuer  does  not  con-  j'^'^*'  i°^'' 
'  fine  himself  to  the  written  eridence  now  in  process,  but  demands  a 
^  farther  proof  by  witnesses,  and  that  the  defimder  does  not  maintain 
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BfMwell  V. 
MoDtgomerie* 


Note. 


that  the  said  written  eyidence  is  such  as  to  ezd'ade  parde  proof, 
Finds  that  farther  inyestigation  is  necessary ;  and  finds  that  no  sof- 
ficient  cause  is  assigned  by  the  defender,  for  departing  from  the  ge- 
neral rule  for  ascertaining  disputed  questions  of  fact,  and  therefore 
remits  the  case  to  the  Jury  Roll« 

*  Note, — The  question  between  the  parties  is  truly  a  question  of 
fact,  viz.  whether  or  not  Sir  James  Boswell,  the  defender  in  the  ac- 
tion of  forthcoming,  and  the  nominal  raiser  in  the  multiplepoindiog, 
took  possession  of  the  unentailed  property  of  his  late  father,  Sir 
Alexander  Boswell,  and  intromitted  with  his  personal  effects*  Under 
the  diligence  originally  granted,  and  that  which  has  been  sioce 
issued  agreeably  to  the  remit  from  the  Court,  a  vast  mass  of  papers, 
consisting  of  letters,  vouchers,  and  accounts,  has  been  recovered. 
But,  on  the  one  hand,  Mr  Montgomerie,  who  is  truly  the  pursuer, 
states,  that  he  does  not  confine  himself  to  that  written  eyidence,  and 
poposes  to  fortify  it  by  the  examination  of  witnesses;  on  the 
other,  it  is  not  contended  by  Sir  James  Boswell  that  the  documents 
are  conclusive  of  his  defence,  and  are  such  as  to  exclude  parole 
proof.  There  being  no  doubt,  then,  that  some  farther  investiga- 
tion is  necessary,  the  only  point  is,  whether  it  shall  proceed  by  jury 
trial,  or  by  proof  on  commission* 

^  In  considering  this  point,  it  must  be  kept  in  view,  in  the  fast 
place,  that  this  is  not  a  case  in  which  both  parties  concur  in  resort- 
ing to  a  proof  by  commission ;  and  secondly^  that  the  jury  trial  is 
demanded  by  the  pursuer,  who  manifestly  has  a  Intimate  interest 
to  insist  in  a  course  of  investigation,  peremptory  in  its  forms  and 
conclusive  in  its  results,  in  preference  to  that  required  by  the  de- 
fender, which  in  practice  admits  of  being. indefinitely  protracted, 
while  the  conclusion  of  it,  only  forms  the  opening  of  a  litigation  on 
its  import,  competent  in  every  successive  tribunal,  firom  that  of  the 
Lord  Ordinary  to  the  Court  of  last  resort 

*  In  these  circumstances,  the  Lord  Ordinary  thinks  that  nothing 
short  of  a  conviction  that  the  case  was  absolutely  unfit  for  theconsider- 
ationof  a  jury,  would  warrant  him  to  depart  from  the  ordinary  course; 
and  after  hearing  the  matter  argued*  he  remains  of  the  opinion 
that  there  is  no  sufficient  ground  for  refusing  the  pursuer'^s  motion. 

*  In  the  ^rst  place,  though  there  are  now  recovered  and  put  into 
process,  on  the  part  of  the  pursuer,  an  enormous  collection  of 
papers,  which  from  their  nature  might  perhaps  afford  the  materials 
of  a  very  intricate  accounting,  that  does  not  appear  to  be  the  true 
character  of  the  inquiry.  There  is  no  question  here  as  to  the 
amount  of  the  intromissions  with  which  the  pursuer  is  charged,  and 
no  pecuniary  result,  in  the  proper  sense  of  the  term,  is  sought  to  be 
inferred  from  these  papers  by  the  pursuer.    The  only  point  which 


No.  51.  COURT  OF  SESSION.  349 

<  he  seeks  to  establish  is^  that  the  defender  took  possession  of  the  ^7  Jan.  1838. 

*  uneDtailed  estate  and  personal  property  of  the  late  Sir  Alexander    ^^ 

*  Boswell.     The  Lord  Ordinary  under6tand&  that  these  documents^  Montgomerie. 

*  or  part  of  them,  are  to  be  adduced  in  support  of  that  averment,  and       ^7"^ 
'  for  anything  yet  seen,  the  use  to  be  made  of  those  materials,  may 

'  be  sudi  as  to  render  a  very  limited  selection  of  them  necessary ; 

*  aud  the  combined  investigation  of  them,  and  of  the  parole  evidence 

*  of  the  factors,  managers,  or  other  witnesses  examined  in  relation  to 
^  them,  may  turn  out  to  be  a  much  more  convenient  and  satisfactory 
^  procedure  for  reaching  the  truth,  than  a  proof  by  commission. 

*  Secondly^  The  demand  of  the  pursuer  is  unquestionably  agree- 
'  able  to  the  general  rule  sanctioned  by  statute  for  the  investigation 
'  of  disputed  matters  of  fact ;  and  it  would  seem  inexpedient  and  im- 
'  proper  to  adopt  a  different  course,  in  opposition  to  that  demand, 
'  founded  on  what  at  best  must  be  but  a  presumptive  and  hypothe- 

*  tical  view  of  his  case.     The  Lord  Ordinary  is  not  entitled  to  anti* 

*  cipate,  and  the  pursuer  cannot  be  called  upon  at  present  prospec- 
^  dvely  to  open  the  kind  of  case  he  is  to  submit  to  the  jury ;  and 

*  when  the  proper  time  comes  for  his  doing  so,  and  if  it  shall  turn  out 
'  from  the  statement  for  the  pursuer  that  it  is  utterly  unsuited  for  the 
'  consideration  and  determination  of  a  jury,  experience  has  shown 
^  that  there  are  practically  the  means  of  obliging  the  pursuer  to  with- 
'  draw  his  case  from  that  tribunal,  and  to  adopt  a  course  of  investi- 
^  gation  better  fitted  to  do  justice  between  the  parties. 

^  On  these  grounds  the  Lord  Ordinary  does  not  conceive  himself 

*  warranted  in  refusing  the  pursuer^s  motion  for  a  remit  to  the  Jury 
•RolL' 

Sir  James  Boswell  reclaimed. 

An  objection  was  taken  to  the  competency  under  the  65th  Geo. 
in.  c.  42,  s.  4.  As  the  interlocutor  contained  no  findings  on  the 
law  or  relevancy,  and  must  therefore  be  looked  upon  as  simply  remit- 
ting the  case  to  the  Jury  Roll,  which  could  not  be  reclaimed  against, 

Itwas  anHoered — That  there  were  other  findings,  which  if  they  were 
not  on  the  law  of  relevancy  so  as  to  make  the  reclaiming  note  compe- 
tent, must  at  least  be  recalled  as  useless  and  incompetent. 

Lord  Gillies. — I  conceive  the  reclaiming  note  must  be  dismissed,  Opinion  of 
as  I  look  upon  the  interlocutor  to  be  simply  a  remit  to  the  Jury  Roll,  ^®'*"* 
and  the  other  findings  do  not  alter  its  character. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  If  there  is  any 
6ndings  on  the  law  or  relevancy,  they  cannot  be  rendered  final  by 
a  remit  to  the  Jury  Court,  but  there  are  none  such  here.  However, 
it  may  be  proper  to  recall  the  findings  whilst  we  dismiss  the  note. 
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27  Jan.  1838.       £ord  Corehoti&e. — I  think  it  is  pars  judids  to  take  up  this  pobt. 
„  ^   „       I  conceive  that  there  are  here  no  findines  on  the  law  or  lelerancvt 
Montgomerie.  ftndy  therefore,  that  the  redaimingnote  must  be  dismissed,  as  inccn- 
petent 

The  parties  concurring  in  the  suggestion  made  by  Lord  Macken- 
ne  to  recall  the  general  findings, 
Jadgment.      The  Court  accordingly  dismissed  the  reclaiming  note,  as  incompe- 
tent, recalling  the  general  findings. 

Lord  Ordinary,  FuUerton,  Act  Dean  of  Foe.  iHope^)  MactmoeMey  and  7.  Madaauki 
Alt.  MaUknd  and  Pen$iy.  Johm  Bauk^  W.  8.  and  John  Comrty  S.  S.  C.  Agepts. 
B.  Clerk. 

C.  R. 


FIRST  DIVISIOI^. 
No.  LII.  2Vh  January  1888. 

Miss  CATHERINE  HENDERSON, 

against 
JAMES  LUMSDANE. 

Process. — ^Waitings. — ^Diligence.— -/n  an  action  of  declarator 
of  marriage^  the  Court  allowed  the  defender  a  diligence  to  re- 
comer  Utters  writtefi  by  him  to  the  pursuer ,  and  on  the  tetwr  of 
which  the  action  zeaa  principally  founded,  in  order  to  enable  him 
to  revise  his  answers  to  the  pursuer^s  condescendence. 

NarratiTe.  Tuis  was  an  action  for  a  breach  of  promise  of  marriage,  in  which, 
when  the  parties  were  about  to  re-revise  their  pleadings,  the  defender 
moved  the  Lord  Ordinary  for  diligence  for  recovery  of  the  writings 
referred  to  in  the  specification,  which  consisted  of  letters  addressed 
by  the  defender  to  the  pursuer,  and  her  firiend.  Miss  MTherson,  in  the 
course  of  a  correspondence  which  took  place  between  them,  on  whidi 
the  pursuer  mainly  rested  her  case. 

The  Lord  Ordinary  pronounced  an  interlocutor,  *'  Refusing  the  de- 
^  fi^der^s  motion  for  a  diligence  hoc  8tatu^^-*-The  defender  reclaimed^ 

Defender's  SoUcUor^Generalf  for  the  defender,  said — That  the  motion  fiir  his 
Pleas.  client  having  for  its  object  to  recover  his  own  letters,  <^  which  he 
had  kept  no  copies,  which  were  in  the  hands  of  the  pursuer,  and 
which  formed  part  of  the  correspondence  on  which  the  pursuer  laid 
the  present  action,  had  been  most  improperly  refused  by  the  Lard 
Ordinary.     The  defender  was  entitled  to  see  the  letters  writtra  to 
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the  pursuer,  or  to  Miss  M^Pherson,  in  reference  to  the  pursuer,  in^  J^i^*  l^& 
order  to  be  able  to  frame  his  answers,  and  it  was  not  enough  to  say  ^^^'Y***^ 
that,  after  he  was  fore^closed  from  making  any  fturther  statement,  Luoudwe.^* 

the  letters  should  be  produced  in  modum  probationis.  

M^Neittf  for  the  pursuer,  answered — That  the  Lord  Ordinary  was  Pannier's 
right  in  refusing  the  diligence,  in  respect  that  it  wa9  not  necessary  ^^ 
fiir  the  defender,  in  order  to  make  his  averments,  to  see  his  own 
letters,  the  contents  of  which  he  must  well  know.  They  would  be 
produced  when  the  record  was  closed ;  but  if  they  were  allowed  to 
be  produced  now,  any  party  at  any  stage  might  hang  up  a  case 
by  a  similar  motion.  That  although  the  pursuer  founded  upon  this 
correspondence,  she  did  not  lay  her  case  upon  one  particular  letter, 
as  importing  the  promise  on  which  the  action  is  brought,  and  for 
which,  therefore,  the  defender  might  perhaps  be  entitled  to  call ;  but 
she  founded  on  the  general  complexion  of  the  correspondence,  as  in- 
ferring a  promise  of  marriage,  and  the  defender  certainly  must  know 
enough  of  bis  own  letters  to  be  able  to  make  a  general  averment  upon 
diat  point. 

Lord  Presidents — I  think  that  the  Lord  Ordinary  was  wrong.  Opinion  of 
The  defender  may,  from  foxgetfulness,  deny  that  these  letters  contain  ^^^^ 
something  which  it  may  appear,  on  production,  he  has  actually  writ* 
ten,  which  would  tell  very  much  against  him.    His  admission  of  his 
having  carried  on  a  correspondence  need  not  be  against  him,  for  it 
might  be  quite  innocent,  and  without  any  view  to  a  marriage. 

Lord  Gillies. — I  think  the  diligence  ought  to  be  granted,  for  it  is 
fiur  that  the  defender  should  see  the  contents  of  his  own  letters. 

lA^d  Madeenxie, — I  am  quite  of  that  opinion.  I  think  he  ought 
to  see  the  letters,  in  order  to  know  how  he  ought  to  shape  his  de^ 
nials  and  admissions.  He  may,  if  he  is  an  honest  man,  admit  a  great 
deal  too  much. 

Lord  Corehouse. — I  concur  in  recalling  the  interlocutor.  Con- 
rider  how  strong  a  claim  the  defender  has  for  seeing  his  own  letters. 
For  the  pursuer  has  all  of  them  in  her  possession,  and  by  taking 
a  sentence  from  one,  and  a  sentence  from  another,  and  laying  them 
togedier,  she  may  make  out  an  apparently  good  case.  As  she  founds 
on  a  series  of  letters  which  are  all  in  her  posses/iion,  I  do  not  see  how 
we  can  refuse  the  diligence,  and  I  think  that  the  letters  to  MTher- 
ion  should  also  be  recovered  as  part  of  the  transaction. 

The  Court,  accordingly,  unanimously  pronounced  judgment,  *  Be-  Judgment. 
'calling  the  interlocutor,  and  remitting  to  the  Lord  Ordinary  to 
'  grant  the  diligence.^ 

Uid  Qiditiaiy,  Coddbum.         Act.  Dtmean  M^NeUL         Alt.  SoL^Gen.  (RuiheffitrdJ 
and  G.  Graham  BcU.  John  M'Crakcny  W.  E.  and «/.  Ronald^  S.S.  C.  Agents. 

Jury  Ckrk. 

C.  H. 
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SECOND  DIVISION. 
Na  LIIL  Slst  Jamary  1838. 

WILLIAM  MOFFAT 

against 
DAVID  MARSHALL. 

Bill  of  Exohakge. — (Undue  Negotiation.) — Stat.  1696,  c. 
S6. — Found  that  a  bill  of  exc/ianfef  drawn  payable  at  sights  and 
hearing  a  specific  place  of  payment^  fell  due  at  the  date  of  acceptance ; 
and  not  having  been  protested  for  non-payment  toithin  six  months  of 
such  date-^'-could  not  be  the  ground  of  summary  diligence* 

Narnuive.  WiLLiAM  MoFFAT  and  James  Nicholl,  late  coal-merchant  in  Leith, 
granted  a  bill  in  favour  of  David  Marshall,  in  the  following  terms: 
^  L.  400.     Leithf  I4^h  September  1826.     At  sight,  pay  to  me,  or 

*  my  order,  within  your  bouse,  4S,  Yardheads,  the  sum  of  L.  400 
^  Sterling,  for  value  received  in  cash.**  (Signed)  ^  Davip  Mar- 
^  SHALL,  Jas.  Nicholl,  Willm»  Moffat. — To  James  Nicholl, 

*  coal-merchant,  Leith,  and  William  Moffat,  wright  and  undertaker 

*  there.' 

Marshall  transmitted  an  order  for  L.  400  fiom  Gla^ow,  where 
he  resided,  of  which  the  suspender  acknowledged  receipt  b  the  fol- 
lowing terms :  ^  Leithy  14^  September  1826.  I  received  your  let- 
^  ter  yesterday,  and  Mr  Nicholl  went  to  the  bank  to-day  and  lifted 
<  the  money.     You  will  receive,  inclosed,  our  bill  for  the  amount.' 

Nicholl  received  the  money,  and  paid  the  interest  at  Whitsunday 
1827,  and  subsequently.  In  June  18S5,  the  charger  inlimated* 
through  bis  agents  in  Glasgow,  to  Moffat,  that  he  meant  to  hold  him 
liable  for  the  bill,  and  to  raise  proceedings  against  him  if  the  bill 
was  not  paid.  Eleven  months  thereafter,  viz.  on  10th  May  18S6, 
the  bill,  having  been  all  along  in  the  possession  of  Marshall,  was 
protested  for  non-payment  against  Moffat,  and  diligence  raised  on 
the  registered  protest.  A-  suspension  was  brought,  on  the  ground 
chiefly  of  want  of  due  negotiation,  and  the  irregularity  and  incompe- 
tency of  the  diligence  under  the  Statute  1696,  c.  36,  the  suspender 
pleading-'^A.  That  the  term  of  payment,  or  the  date  of  presentment 
for  payment,  in  case  of  a  bill  payable  at  sight,  is  held  in  law  to  be 
the  date  of  the  acceptance,  when  it  bears  a  date ;  and,  S.  That  the 
sexennial  prescription  had  run  on  the  bill,  which  was  exigible  from 
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the  date  of  payment,  from  which  tenn,  sLbo,  interest  on  the  sum  had  ^^  ^"^  i®<^- 
been  paid.  ^mmy^  • 

The  charger  coniending'^ThBi  the  bill  had  not  fallen  fiom  want  of  mu^u 
due  negotiation,  it  being  competent  for  him  to  retain  it  in  hia  pos-  ' 
sefltion,  without  presenting  it  for  payment ;  more  especially,  as  it 
was  evidently  made  payable  at  sight,  fbr  the  purpose  of  rendering  it 
a  permanent  document  of  debt ;  and  that  it  had  not  fallen  by  the 
teiennial  prescription — ^the  period  not  running  from  the  date  of  the 
bill,  bttt  fipom  presentment  for  payment. 

The  Lord  Ordinary  pronounced  this  interlocutor  and  note : 
*  (20A  June  1837.) — The  Lord  Ordinary  having  heard  the  conn-  Loid  OnU- 
<  id  for  the  parties  on  the  closed  record,  productions,  and  whdie  pro-  ^bcuun-?' 

*  oesB,  and  made  avizandum,  finds,  Imo,  That  it  is  sufficiently  in« 

*  structed  by  the  suspenders  letter  to  the  charger  (recovered  from 
'  the  charger  in  this  process),  transmitting  or  returning  to  him,  at 
^  Glasgow,  the  bill  now  charged  on,  that  the  said  bill  was  accepted 
'  at  Ldth  by  the  said  suspender  and  James  Nicholl,  on  the  14th  day 
'  of  September  1826,  being  the  day  on  which  the  said  letter  bears  to 
'  have  been  written,  and  also  the  diay  on  which  the  bill  is  dated,  and 
^  on  which  the  money  was  received  by  the  accepters :  Finds^  2do^ 
^  That  the  bill  being  drawn  payable  at  sight,  ftU  due,  and  was  truly 

*  exigible  immediately  on  its  being  so  accepted,  or  on  the  said  14th 
'  day  of  September  1886,  when  it  must  be  held  to  have  been  present- 

*  ed  to,  and  seen  by  the  accepters,  both  for  acceptance  and  payment ; 
'  and  that  it  did  not  require  any  second  or  subsequent  presentment 
'  to  fix  its  proper  time  of  payment,  or  the  commencement  of  its  legal 

*  enrrency,  under  the  Act  1773,  c.  12 ;  and,  therefi>re^  and  in  r^ 

*  ipeet  that  it  is  admitted  that  it  was  not  protested  for  non-payment, 
'  in  terms  of  the  act  1696,  c.  86,  for  more  than  six  months  af^  it 

*  so  fell  due,  and  that  no  action  or  diligence  was  raised  upon  it,  in 

*  tetma  of  the  said  Act  1772,  c.  12,  within  the  spaee  of  six  years  af- 
^  ter  it  ao  became  exigible,  suspends  the  letters,  and  charge  simplid- 

*  ter,  and  decerns :  Finds  the  suspender  entitled  to  expenses,  allo:wa 
^  an  account  thereof  to  be  given  in,  and  remits  the  same,  wh^i  lodg- 
^  cd,  to  the  auditor  for  his  taxation  and  report 

*  Ifoie^^^BesideB  the  case  of  Stephenson,  ssferred  to  in  the  bill  of 

*  suspension  i(which  was  that  of  a  bill  payable  on  demand)^  there  are 

*  two  eadier  caaes  of  bills  payable  at  fiffhi,  or  three  days  after  nght^ 
^  which  gSTO  gneat  countenance  to  the  argument  of  the  8uq)ender : 
'  These  are  the  cases  of  Terras,  22d  Januaiy  1740,  (Mor.  475,)  and 
'  Mercers,  9ad  November  1748,  (Mor.  477.) 

'  The  only  difficulty  the  Lord  Ordinary  had,  was  from  there  be- 
^  ing  a  specific  fiace  ofpaj/mmt  appointed  in  the  body  of  the  bill, 

VOL.  XIII.  z 
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31  Jan.  I8d&  <  ^{2.  4  the  dwellmg-house  of  the  accepters,  42,  Yardbeads,  Leith/ 

*  which  might  seem  to  make  it  necessary  to  show  that  it  had  actuaUy 
Manbali.  ^  been  presented  and  seen  by  them  at  that  place.  It  will  be  observ- 
^^        *  ed,  however,  that  the  acceptance  (which  the  Lord  Ordinary  thinb 

*  implies  presentment  and  sight,)  is  dated  at  Leith^  (Glasgow  being 

*  the  residence  of  the  drawer,)  as  well  as  the  letter  transmitting  it  to 
^  Glasgow,  and  the  Lord  Ordinary  is  of  opinion,  that  a  docaraent  of 

<  this  kind,  dated  generally  from  the  town  of  the  party^s  reddence, 
^  will  be  held  to  have  been  made  at  his  dwelling-house.  The  admit- 
^  ted  payment  of  interest  from  1826,  downwards,  and  other  circom- 
^  stances,  seem  to  leave  no  doubt,  that  both  the  parties  dealt  with  the 
'  bill  as  past  due  from. the  day  of  its  date.     The  debt  may  be  still 

<  recoverable,  therefore,  by  ordinary  action.     But  the  bill  and  pro- 

*  test  are  conceived  to  be  quite  incapable  of  supporting  the  summary 

<  diligence,  now  found  to  be  incompetent.^ 


The  charger  reclaimed. 
Charger*8  G.  Beli,  for  (Ai^Tget^  pleaded — The  contract  of  parties  takes  the 
^"*  case  out  of  the  general  rule ;  for  there  was  to  be  a  new  presentmmt 
of  the  bill ;  and  fixing  the  place  of  payment  shows  there  was  to  be 
a  new  presentment  of  the  bill,  since  it  could  only  be  presented  where- 
pay  able,  that  is,  at  *  Leith.'  Interest  running  from  the  date  of  the 
bill  does  not  regulate  prescription.  Interest  may  be  due  though 
the  bill  be  not  exigible.  The  accepters  were  liable  here  for  interest 
in  consequence  of  the  advance  of  money.  But  the  question  remains, 
When  did  liability  in  payment  begin?  Suppose  Marshall  had 
raised  diligence  on  15th  September,  the  accepters  could  have  sus- 
pended a  charge  so  given  contrary  to  agreement.  It  has  been  said, 
he  could  protest  from  the  moment  of  acceptance ;  but  there  was^ 
power  here  in  the  holder  of  the  bill  to  keep  it  up  under  the  bargain. 

Opinion  of  Lord  Glerilee, — The  only  question  properly  before  us  is,  Whether 
Court.  summary  diligence  can  be  done  on  this  bill  ?  and  I  see  the  bill  of 
suspension  is  presented  without  caution.  I  thought  that  it  depend- 
ed entirely  on  the  terms  of  the  act  1696,  which  requires  there  must 
be  a  protest  for  non-payment  within  six  months  from  the  time  the 
bill  is  payable.  It  is  absurd  to  say  in  regard  to  a  bill  payable  at 
sight,  and  which  has  been  accepted,  that  it  is  not  due  and  protestable 
at  any  time  thereafter  within  the  six  months.  It  might  have  been 
nimious  to  raise  diligence,  but  still  it  fell  due  at  presentment.  The 
agent  for  the  charger  tells  the  suspender  the  bill  is  due.  .  Could  that' 
party,  then,  say  it  was  not  due,  when  he  was  threatened  with  dili- 
gence. A  bill  is  protested,  not  to  make  it  due  when  it  is  not  already 
due,  but  in  order  to  keep  it  in  force  as  a  ground  of  sumnuuy  dili- 
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gence.   It  was  not  till  eleven  months  after  the  claim  that  it  was  ex-  91  ^^'  1838. 
hibited ;  and  it  is  plain,  therefore,  that  summary  diligence  is  not      ~   '  *^ 

competent  MarshaU. 

Lord  Mewdun.^^\  concur.     The  question  is  simply  as  Lord  ^  .  . — 

^,    ,       -  .       T  Ti«  ^     ▼    1.   1    .    Opinion  of 

Glenlee  has  put  it,  Is  summary  dihgence  competent  ?    I  think  it  court 

would  be  difficult  to  make  out  a  special  case  as  to  a  bill  of  exchange ; 
and  I  cannot  conceive  any  case  where  interest  is  due  on  a  bill  in  which 
tbe  bill  is  not  payable ;  for  this  is  a  document  juris  gentium,  and 
interest  runs  from  the  period  when  payment  may  be  exacted,  and  is 
withheld.  The  object  here  was  a  loan  of  money ;  but  the  parties  have 
sot  gone  rightly  about  the  matter.   Instead  of  a  bill  at  sight,  it  should 
have  been  made  payable  at  one  day  after  date,  and  interest  would 
then  have  been  due  four  days  thereafter.     The  place  of  payment 
makes  no  difference ;  for  that  does  not  say  the  bill  is  not  due  till  the 
demand  be  made.     If  it  be  accepted  at  sight,  it  is  payable  when 
demanded.  •  If  diligence  was  ever  intended  to  be  done,  the  party 
should  have  rejected  the  protest,  and  he  need  not  have  charged  till 
he  pleased.     But  it  is  incompetent  to  demand  payment  at  the  end 
of  ten  years,  and  then  protest,  when  it  was  clear  it  was  exigible  from 
the  first.     A  protest  not  having  been  recorded  in  due  time,  no  sum- 
mary diligence,  but  only  an  ordinary  action  is  competent,  in  which' 
prescription  cannot  be  pleaded,  if  it  be  true  that  interest  has  been  paid 
b]r  either  of  the  accepters  subsequent  to  the  expiration  of  six  years 
from  its  date. 

The  Lord  Justice-Clerk  and  Lord  Meadowbank  concurred.  Judgment. 

The  Lords  adhered^  with  additional  expenses. 

Uid  Ordinaty,  Jeffrey.  Act.  M'-NeiU  and  G.  GranL        Alt  G.  Bell,         WUUam 

LoHmer  and  Jamea  F,  fFUkie^  Agents         T.  Clerk. 

R. 


FIRST  DIVISION. 

No.  LIV.  Ut  Fartmry  1838. 

JAMES  MITCHELL 

against 

JAMES  STUART  and  JOHN  THOMSON. 

Procbss. — Summons. — (Amendment  of.) — Public  Officee. — 
Stat.  2,  ^il.  IV.  c.  87,  §•  l&.— Where  a  Police  Statute  enacted,  that 

*  an  action  should  not  ^  be  competent  cifier  three  calendar  months  Jrom 
*  the  time  the  fact  is  committed^  and  that  the  Commissioners  might 
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1  Feb.  1838.  ^  sue  or  be  sued  by  their  derh^for  any  thing  done  er  orderedbythem 
^"*r^if*r'  *  t«  virtue  of  this  ad/ — Found,  let.  That  an  amendment  of  the  it- 
Stuart,  &ci  ^^h  v)hich  would  make  it  effective  againet  a  defender j  coidd  not  be 
permitted  after  the  lapse  of  the  statutory  period ;  and,  2df  That  the 
Commissioners  miglU  be  called  through  their  derh  in  an  action  of 
damages  for  real  irgury  inflicted  by  a  watchmanj  though  it  could 
be  held  to  have  been  done  in  a  wrongful  execution  rftlie  act. 

Narrative.  This  was  an  action  of  damages  brought  by  the  pursuer,  a  gardener 
in  Edinburgh,  for  an  assault  committed  by  Erick  Mackay,  or  some 
of  the  night  watchmen  of  the  Edinburgh  police*  by  breaking  his  I^ 
with  a  baton,  when,  on  being  taken  up  by  them  from  the  street,  where 
he  said  he  had  fallen  owing  to  his  having  sliiqped  on  s^wne  ice,  he  re- 
fused to  go  to  the  police-office. 

The  summona  libelled :  ^  that  for  the  grossly  illegal^  oppressive, 
'  and  cruel  and  tyrannical  conduct  towards  the  pursuer,  above  set 
^  forth,  being  wilful  and  causeless  cruelty,  and  a  brutal  and  unpr<h 
^  voked  outrage,  and  the  serious  injury  and  damage  done  to  him 

<  thereby,  not  only  in  his  person  and  bodily  health  and  constitution, 
^  but  in  his  patrimonial  interests  and  the  comfortable  subsistence  of 
^  himself  and  fiunily,  both  bygone  and  in  time  to  come,  not  only  the 
^  said  Erick  Mackay,  or  other  officer  of  the  said  police  estaUish* 
'  ment,  who  inflicted  the  brutal  stroke  aforesaid,  but  also  the  supe^ 
^  intendant  of  the  said  police,  and  the  commissioners  of  police  of 

*  the  city  of  Edinburgh,  as  answerable  for  the  conduct  and  proceed- 

*  ings  of  their  officers,  are  all  conjunctly  and  severally,  or  severally 

*  liable.^ 

The  summons  then  recited  the  18th  Section  of  the  last  £dinbai|^ 
Police  Act,  Sd  William  IV.  c.  87,  whereby  it  is  enacted,  <  that  the 

*  General  Commissioners  of  Police  may  sue  or  be  sued  for  any  thing 

<  done,  or  ordered  by  them,  in  virtue  of  this  act,  and  for  recovery 

*  of  the  penalties  and  forfeitures  before-mentioned,  in  the  name  of 
^  their  clerk,  collector,  or  treasurer  for  the  time  being. 

It  then  proceeded,  ^  that  James  Stuart  is  present  superintendant, 

<  and  John  Thomson  is  present  clerk  of  the  said  police  establish- 

<  ment :  and  although  the  pursuer  has  often  desired  and  required 
'  the  said  Erick  Mackay,  as  also  the  said  James  Stuart  and  John 
'  Thomson,  defenders  on  behalf  o^  and  as  representing  the  said 
^  Commissioners  of  the  Edinburgh  Police  Establishment,  conjunctly 
'  and  severally,  or  severally,  to  make  reparation  to  the  pursuer  in  the 
^  premises ;  yet  they  refuse,  at  least  delay  so  to  do  j*^  and  concluded 
for  L.  1000  damages. 

The  last  Police  Act  re-enacted  the  provisions  of  the  former  act, 
3  Geo.  IV.  c.  78,  which  <  gave  the  General  Commissioners  of  Foli(» 
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*  power  to  make  orders  and  regulations  relative  to  the  lighting,  >  J'®^*  ^^s* 
'  cieansingy  guarding,  watching,  and  patrolling  the  streets.^    They 
bsd  not,  however,  the  appointment  of  the  watchmen.     Bj  Section  staart,  &c. 
IM,  it  is  enacted  *  that  no  action  shall  be  commenced  against  the       '^ 

'  Judges,  Commissioners,  Superintendant,  or  any  other  person  or  "* 

'  persons,  for  any  thing  done  in  the  execution  of  this  act,  in  any  case, 

*  unless  wilful  corruption,  or  oppression,  or  culpable  negligence,  out 

*  of  which  real  injury  has  arisen,  be  charged,  nor,  in  any  event,  shall 

*  such  action  be  competent,  after  three  calendar  months  from  the 
*•  time  the  fact  is  committed.^ 

Separate  defences  were  given  in  for  Stuart,  and  for  Thomson,  the 
derk  to  the  Commissioners. 

The  first  defence  of  Stuart  was,  that  he  was  called  as  representing  Defender's 
the  Commissioners,  being  mentioned  thus,   ^  As  also  the  said  James 

*  Stuart  and  John  Thomson,  defenders,  on  behalf  of,  and  asrepresent- 
'  ing  the  said  Commissioners,^  and  that  no  amendment  of  the  sum- 
mons could  be  admitted,  as  that  would  in  effect  be  the  same  as  rais- 
ing a  new  action,  which  was  not  competent,  as  the  statutory  period 
had  elapsed. 

*  Thomson,  on  the  part  of  the  Commissioners,  p/^acferf  as  his  first  de- 
fence— That  they  could  not  be  called  thus  by  their  clerk,  under  the 
18th  Section  of  the  Act,  as  the  charge  in  the  summons  could  not  be 
said  to  be  ^  any  thing  done  or  ordered  by  them  in  virtue  of  this 
•act^ 

The  pursuer  answered^  in  regard  to  Stuart — That  the  striking  out  Pursuers* 
the  letter  *  s'  from  the  word  •  defenders'  in  the  passage  quoted  by 
him,  would  make  the  summons  relevant  against  him. 

In  regard  to  the  first  defence  by  the  Commissioners,  the  pursuer 
p2aufed,— That  though  the  act  had  not  been  lawfully  done  or  ordered 
bjr  the  Commissioners  under  the  act,  yet  it  was  certainly  done  wrong- 
fully in  the  execution  of  powers  given  by  the  act,  and  from  the  sec- 
tion 134Fth  of  the  previous  act,  it  was  implied  that  the  Commissioners 
were  liable  for  cases  of  oppression  or  corruption,  and  that  they  were 
therefore  properly  sued  in  the  name  of  their  clerk. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : 
*  Having  heard  parties'  procurators,  and  considered  the  summons  Lord  Ordi- 
^  and  defences,— -sustains  the  first  defence  of  the  defender,  James  ulrtocutor?" 
'  Stuart,  and  also  sustains  the  first  defence  for  the  Commissioners  of 
'  Police :  Finds  that  both  of  these  defences  are  preliminary,  and  ex- 
'  dusive  of  the  summons  as  now  laid ;  and  therefore,  in  regard  to 
'  those  parties,  dismisses  the  action,  and  decerns :  Finds  them  en- 
'  titled  to  their  expenses,  and  allows  an  account  thereof  to  be  given 
'  in  and  to  be  taxed  by  the  Auditor :  and  in  regard  to  the  defender, 
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Mitchell,  V. 
Stuart,  &C. 

Note. 


Mackay,  appoints  the  cause  to  be  enrolled,  that  parties  ma;  be 
heard  on  its  farther  preparation. 

Note, — ^  The  Lord  Ordinary  gives  no  opinion  on  the  question, 
how  far  it  is  incompetent  in  any  circumstances,  and  under  any  form 
of  action,  to  render  the  Commissioners  of  Police,  as  the  admim- 
strators  of  the  funds  levied  for  the  protection  of  the  inhabitants, 
answerable  for  the  misconduct  of  the  watchmen,  or  other  subordi- 
nate officers.     The  only  point  here,  properly  preliminary,  is,  whe* 
ther  or  not  the  present  summons  can  be  sustained  as  legitimately 
raising  the  question  of  liability,  and  he  is  of  opinion  that  it  can- 
not.   In  so  far  as  the  Commissioners  are  concerned,  it  is  rested  on 
the  18th  section  of  the  Police  Act,  authorizing  the  General  Com- 
missioners *  to  sue,  or  be  sued  in  name  of  their  clerk,  or  collector, 
or  treasurer  for  the  time  being.^    And  accordingly,  John  Thom- 
son, the  present  clerk  of  the  Police  establishment,  is  called  and 
concluded  against,  as  representing  the  Commissioners.     But  the 
clause  in  the  statute  referred  to,  is  expressly  limited  to  the  case  of 
the  Commissioners   suing  or  being  sued   for  any  thing  *done, 
or  ordered  by  them,  in  virtue  of  this  act.^     And  the  summons 
certainly  sets  forth  nothing  which  falls  under  that  description.  Ac- 
cordingly, at  the  debate,  the  case  against  the  Commissioners  ap- 
peared to  be  rested,  not  so  much  on  the  statute,  as  on  the  respon- 
sibility at  common  law,  for  the  subordinate  officers  employed  by, 
and  paid  out  of  the  funds  of  the  Police.     It  is  evident,  that  in  an 
action  on  that  head,  it  would  be  requisite  to  give  some  much  mor& 
distinct  intimation  of  the  nature  and  ground  of  that  liability,  than 
is  to  be  found  in  the  present  summons.     But,  at  all  events,  that 
ground  of  action  is  totally  diflTerent  from  that  of  the  acts  libelled, 
being  done  or  ordered  by  them  '  in  virtue  of  the  statute,"^  which, 
as  has  been  already  mentioned,  is  the  indispensable  condition  of 
the  competency  of  any  procedure  against  them  through  the  medium 
of  their  clerk,  collector,  or  treasurer. 

^  2dh/f  As  to  Stuart,  the  Superintendant,  the  case  is,  if  possible, 
clearer.  He,  it  will  be  observed,  is  not  caUed,  or  concluded 
against,  personally,  in  the  summons.  He  is  called  with  the  Com- 
missioners of  Police  of  the  city  of  Edinburgh,  ^  as  answerable  for 
their  proceedings,  and  conduct  of  their  officers  ;'*  and  <  the  said 
James  Stuart  and  John  Thomson^  are  described  as  defenders,  in 
behalf  of,  and  as  representing  the  said  Commissioners  of  the  Edin- 
burgh Police  establishment,  ^  conjunctly  and  severally,  or  several- 
ly,^ &c.  In  short,  it  appears  from  the  summons,  as  laid,  that 
Stuart  is  called,  like  the  defender,  Thomson,  only  for  the  purpose 
of  reaching  the  Commissioners  as  administrators  of  the  Police  funds. 
It  is  true,  that  at  the  debate,  the  pursuer  proposed  to  amend  the 
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^  sommons,  by  striking  out  the  letter  ^  s"  at  the  end  of  the  word  1  Feb.  I8S6. 

*  defender/  in  the  passage  last  quoted ;  by  which  amendment,  it  ^^l'^^*''^*^ 
'  seemed  to  be  thought  it  might  be  converted  into  a  summons,  per-  stuart,  &c! 
^sonally  concluding  against  Stuart,  the  Superintendant ;  but  the  z — 

*  Lord  Ordinary  does  not  think  that  such  an  amendment  can  be  re- 
^  ceived.  It  is  clear  from  the  whole  structure  of  the  summons,  that 
'  it  is  not  directed  personally  against  Stuart.  .  In  that  part  of  it 

*  which  sets  out  his  liability,  he  is  joined  with  the  Commissioners  of 
<  Police  of  the  city  of  Edinburgh,  against  whom  no  personal  liability 

*  is  alleged ;  and  besides,  there  is  not  a  single  fact  or  ground  in  la  w 

*  set  forth  for  holding  the  defender,  the  Superintendant  of  Police , 
^  personally  liable  for  the  misconduct  of  the  watchmen, — a  responsi- 

*  hility  80  novel  and  so  extensive  in  its  operation  as  to  require  some 
^  very  distinct  statement,  indeed,  of  the  grounds  on  which  it  is  rest. 
^  ed,  so  that  even  if  the  summons  could  be  construed,  as  directed, 
'  person^y  against  the  Superintendant,  it  is  defective  in  another  es- 
^  sential  particular,  inasmuch  as  it  does  not,  in  compliance  with  the 

*  Judicature  Act,  set  forth  the  grounds  of  the  acdon  in  terms  suffi- 

*  ciently  positive  and  clear,  so  as  relatively  and  legally  to  deduce  the 
'  conclusions  against  the  defender.^ 

The  pursuer  reclaimed. 

Lord  Gillies* — I  do  not  wish  to  hear  the  Dean  of  Faculty^s  reply  Opinion  of 
in  this  case,  for  I  have  come  to  the  opinion  that  we  must  make  some  ^^"'^ 
alteradon  upon  this  interlocutor.     This  action  is  founded  upon  the 
allegation  of  grievous  and  oppressive  treatment  on  the  part  of  one  of 
the  watchmen,  so  bad,  indeed,  that  I  can  conceive  nothing  beyond  it ; 
and  it  will  follow,  if  we  do  not  sustain  the  competency  of  the  pro- 
ceeding, that  a  man  walking  peaceably  along  the  streets,  accompanied 
by  his  wife,  may  be  insulted  and  dragged  away  to  the  police-office, 
and  detmned  there  in  custody — because  bechanced  to  fall  in  the  street, 
and  was  therefore  supposed  to  be  drunk,— without  any  means  of  re- 
dress.   If  falling  on  the  streets  is  a  sign  of  drunkenness,  I  am  afraid 
a  number  of  people  have  been  in  that  state  lately,  for  many  people 
have  fallen ;  but  I  regret  to  say  that  there  are  other  causes  of  which 
the  police  ought  to  be  cognizant  besides  that  of  intoxication,  by 
whidi  people  may  be  made  to  fall  in  the  streets  of  this  city.    This 
action  is  brought,  through  their  clerk,  against  the  Commissioners  of 
Police,  to  obtain  redress  for  the  conduct  I  have  just  described,  and 
which,  at  present,  we  must  assume  as  correct,  as  adopted  by  one  of  the 
watchmen  of  the  establishment.     There  can  be  no  doubt  that  Erick 
Hackay  is  personally  liable ;  but,  from  a  person  in  his  situation,  it  is 
little  that  they  can  expect  to  get.     The  action  is,  therefore,  brought 
also  against  the  superintendant.    But  I  fear,  from  the  manner  in 
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i  Feb.  1838^  tvhicb  the  libel  is  drawn,  that  the  superintendant  cannot  be  made  per- 

^"""^^VTr!     sonally  liable,  fof  I  conceiye  that  the  action  is  directed  against  him 

Stuart,  &&  only  as  the  representative  of  the  police  establishment,  and  that  it  is 

rrr      .  not  laid  against  him  personally,,  but  against  him  and  the  clerk  to  the 

Court       commissioners,  as  representing  that  establishment.     The  words  of 

the  summons  are  as  follows :-— *  And  although  the  parsuer  has  olhfn 

*  desired  and  required  the  said  Erick  Mackay,  as  also  the  said 

*  James  Stuart  and  John  Thomson,  defenders,  on  behalf  of,  and  re* 
^  presenting  the  said  Commissioners  of  the  Edinburgh  Police  Esta^ 
^  blishment,  conjunctly  and  scTerally,  or  severally,  to  make  reparstion 

*  to  the  pursuer  in  the  pemises/  Now  Stoart  could  not  be  properly 
called  as  the  representative  of  the  commissioners,  as  he  was  not  de- 
clared to  be  so  by  the  act  Then,  again,  ao  amendment  of  the  libel 
was  required  only  to  the  extent  of  striking  out  the  letter  s,  of  the 
word  defenders  in  the  passage  which  I  have  read,  in  order  ta  render 
him  personally  libel.  This  amendment,  however,  was  rqected  by  the 
Lord  Ordinary,  and,  in  my  opinion,  erroneoudy,  on  the  grounds  stated 
by  his  Lordship  in  his  note ;  but  as  it  is  admitted  diat  the  tluee 
months  allowed  by  the  statute  for  bringing,  the  action  had  elapsed  be- 
fore the  amendment  was  asked  for,  I  am  of  opinion  that  the  alter^ 
ation  could  not  then  be  allowed.  I  am,  therefore,  mdined  to  adhere 
to  the  finding  of  the  Lord  Ordinary,  in  so  far  as  r^aids  Stuart,  the 
superintendant  But  as  to  the  other  findings  I  am  not  so  sure  that 
they  ought  to  be  sustained.  His  Lordship  has  sustained  the  first  de> 
fence  for  the  Commissioners  of  Police,  ^  that  the  wrong  complained 
'  of  by  the  pursuer  is  not,  as  required  by  the  clause  of  the  statute^ 
^  on  which  done  the  action  is  laid  against  them,  said  to  have  been 

*  done  or  ordered  by  them.*  Now,  it  is  true  that  the  commissioners 
did  not  order  the  watchmen  to  break  the  pursuer^s  leg ;  but  if  one  of 
the  watchmen  belonging  to  the  police  establishment,  in  the  discbaige 
of  the  duty  assigned  to  him  of  apprehending  disorderly  persona,  op- 
pressively, illegally,  and  maliciously,  breaks  the  1^  of  an-unofifend- 
ing  party^  this  renders  the  Commissioners  of  the  establishment  liable 
in  an  action*  This,  I  think,  arises  by  the  clearest  implication,  from 
the  words  in  the  following  clause  of  the  statute*  It  is  said  in  sec- 
tion 134,  *  that  no  action  shall  be  commenced  against  the  judges, 

*  commissioners,  superintendant,  or  any  other  person  or  persons,  for 
'  any  thing  done  in  the  execution  of  this  act,  in  any  case,  unless  wil- 

*  ful  corruption  or  oppression,  or  culpable  negligence,  out  of  which 

*  real  injury  has  arisen,  be  charged,  nor  in  any  event  shall  such  ac- 
^  tion  be  competent  after  three  calendar  months  from  the  time  the 

*  fact  is  committed.* 

Now,  in  the  present  summons,  we  find  oppression  and  real  injury 
clearly  alleged,  and  as  no  action  can  be  competently  raised  but 
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wfaere  these  are  allied,  then  it  is  a  necessary  impHcatioti  that  tbe  i  ^e^-  i^^- 

sctioD  lies  where  such  allegations  are  so  distinctly  nade  as  they  are    TT^y^*"^ 

herr.    There  is  another  clause  stating,  ^  that  the  said  general  Com^  stucn,  Su. 

^  murioners  may  sue  or  be  sued  ibr  any  thing  done  or  ordered  by     .  . — ~: 

<  them  in  virtue  of  this  act^  and  for  recovery  of  the  penalties  or  for-:  couru 

*  feitures  before^nentioned^  in  the  name  of  their  clerk/    The  clerk 

it  accordingly  called  in  this  action ;  and  I  think  the  Commissioners 

tie  properly  called  through  him ;  because  I  think  die  fact  complained 

of  must  be  held  to  have  been  done  by  Aem  in  virtue  of  the  act.    It 

was  done  not  in  the  legal  execution  of  the  act,  but  it  was  done  by 

Tirtae  of  the  powers  confisTred  by  it.     It  was  done  by  them,  for  it 

Was  done  by  an  officer  whom  the  statute  allowed  them  to  employ, 

and  m  the  discharge  of  the  directions  of  the  statute.    I  am  aware  that 

the  Commisaioners  did  not  nominate  the  watchmen,  bUt  that  does  not 

affect  my  opinion.   Whether  the  Commifinioners  are  personally  liaUe 

or  not  will  remnin  for  consideration ;  but  I  am  for  recalling  the  in- 

lerkicntor,  in  so  fiur  as  it  sustahis  the  first  defence  for  them,  and 

would  adhere  only  in  sa  far  as  it  refers  to  Stuart. 

Lord  Ma6ken«ie.'-^l  ccmcur  with  Lord  Gillies  in  both  points 
stated.  There  is  a  very  broad  averment  of  an  atrocious  offence ; 
bot  that  is  met  on  the  other  side  by  a  flat  denial,  and  an  assertion 
of  its  fidsehood.  In  arguing  a  question  of  competency,  however,  we 
must  aJBsume  the  pursuer^s  statement  to  be  good,  widiout,  however, 
imputing  any  thing  thereby  to  the  defender.  On  that  view  of  the 
esse  I  assent  to  the  opinion  of  Lord  Gillies,  for  the  reasons  which 
Us  Lordship  has  stated,  and  which  I  need  not  now  repeat  I  may 
mention,  however,  as  a  circumstance  which  confirms  me  in  thinking 
the  superintendant  was  merely  called  as  the  representative  of  the 
Commissionersj'-^that  it  is  the  ^  present*  superintendant  against  whom 
the  action  is  directed ;  and  it  is  not  allc^ged  that  he  was  in  that  si- 
tuation at  the  time  when  the  outrage  waft  committed.'  Now  it  is  evident 
that  the  libel  could  not  haVe  been  so  laid,  if  the  intention  was  to  have 
made  him  personally  liable.  I  therefore  concur  with  Lord  Gillies 
in  so  far  as  regards  him,  and  likewise  in  thinking  that  the  amend-^ 
ment  of  the  libel  was  excluded  by  the  expiry  of  the  limited  period 
within  which  the  statute  allowed  the  action  to  be  brought,  for  the 
efleet  of  the  amendment  would  have  been  similar  to  bringing  a  new 
action. 

With  regard,  however,  to  the  Commissioners  of  Pdice,  I  think 
the  finding  of  the  Lord  Ordinary  is  rested  on  far  too  narrow  grounds. 
His  LordsfaSp  sustains  the  first  defences,  by  which  he  determines 
that  the  injury  complained  of  is  not  one  for  which  an  action  can  be 
sustained  against  Che  Commissioners  in  the  name  ef  their  clerk,  and 
for  this  reason  he  dismisses  the  action.    I  do  not  think  this  finding 
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1  Feb.  1838.    ^[n  Jq^    j^  proceeds  upon  too  strict  a  construction  of  the  act    The 
M^h!iU       ^^^^S  complained  of  arises  out  of  the' abuse  by  one  of  the  watching 
Stuart,  &&  department  in  the  execution' — ^not  the  right  execution — of  the  act, 
TT     .  for  then  there  would  have  been  no  offence,  but  whilst  endeavoming 
Court.       to  dischai^e  the  duties  which  were  imposed  on  him  in  virtue  of  the 
statute,  as  one  of  the  watching  department,  which  we  find  is  all  un- 
der the  charge  of  the  Commissioners,  in  terms  of  the  section  18di  of 
the  act.     By  sustaining  this  action,  I  do  not  mean  to  say  that  the 
Commissioners  are  therefore  liable,  but  merely  that  they  are  com- 
petently called,  through  their  clerk,  to  answer  on  the  merits  of  this 
complaint.     The  words  of  the  section  are  as  follows : — *  And  be  it 

*  enacted,  that  the  said  General  Commissioners  may  sue  or  be  sued 

*  for  any  thing  done  or  ordered  by  them,  in  virtue  of  this  act,  and 

*  for  recovery  of  the  penalties  or  forfeitures  before-mentioned,  in  the 

*  name  of  their  clerk,  collector  or  treaisurer  for  the  time  being.^  It 
may  be  true  that  they  have  no  power  of  appointing  the  watchmen, 
but  then  they  have  the  general  regulation  ;  and  the  wrong  has  taken 
place  from  an  officer  in  a  department  over  which  they  have  the  ge- 
neral superintendance,  in  virtue  of  the^  act ;  and,  therefore,  I  think 
it  is  a  wrong  arising  out  of  the  execution  of  the  act.  I  see  nothing 
so  foreign  to  the  execution  of  the  duties  imposed  by  the  statute  as 
to  prevent  the  present  summons  being  sustained.  I  wish  the  statute 
had  distinctly  said,  that  the  Commissioners  should  be  on  all  occa- 
sions cited  through  their  clerk.  This,  however,  is  not  done  expli- 
citly ;  but  I  see  no  reason  for  any  jealousy  about  the  Commissioners 
being  cited  in  this  way  that  should  entitle  us  to  dismiss  an  action 
in  this  form. 

Lord  Corehouse, — I  concur  in  the  opinions  delivered.  I  think 
the  superintendant  is  out  of  the  case,  in  consequence  of  the  manner 
in  which  the  summons  is  framed ;  and  in  consequence  of  the  statu- 
tory period,  within  which  the  action  might  have  been  brought, 
having  expired  before  the  amendment  of  the  libel  was  proposed ;  and 
I  think  the  Lord  Ordinary  is  right  in  his  findings  in  those  points ; 
but,  I  am  not  so  clear  that  he  is  right  in  his  findings  in  respect  to 
the  Commissioners.  If  ever  there  was  a  liability  raised  by  a  dear 
implication,  I  think  it  is  found  in  the  134th  section  of  this  act, 
which  is  as  follows  :  *  And  be  it  enacted.  That  no  action  shall  be 

*  commenced  against  the  judges,  commissioners,  superintendant,  or 

*  any  other  person  or  persons,  for  anything  done  in  the  execution  of 
<  this  act,  in  any  case,  unless  wilful  corruption  or  oppression,  or  cul- 

*  pable  negligence,  out  of  which  real  injury  has  arisen,  be  cbai^ged, 

*  nor  in  any  event  shall  such  action  be  competent  after  three  calen- 

*  dar  months  irom  the  time  the  fact  is  committed."*    Does  it  not  ne- 
cessarily follow,  by  clear  implication,  that,  if  any  acts  are  chained  as 
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being  done  corruptly  or  oppressively,  the  Commissioners  are  Ka-  1  ^^'  i^3& 
ble.  The  statute  is  not  so  well  drawn,*  or  so  explicit  as  might  have  '^*^V^*^ 
been  wished,  butl  can  clearly  see  its  meaning.  It  is  of  no  conse-  stuan,  &c! 
qoence  that  the  Commissioners  do  not  appoint  the  watchmen,  or  that  qJ~7~ 
die  wrong  done  was  not  ordered  to  be  done  by  them,  if  it  was  com-  court, 
mitted-  in  the  execution  of  a  duty  conferred  under  the  act.  Now, 
the  wrong  which  was  complained  of  here,  which,  in  a  question  of 
competency,  we  must  assume  to  be  correctly  stated,  was  done  by  a 
watchman  appointed  under  the  act,  and  in  the  execution  of  it ;  and 
there  can  be  no  doubt  that  it  is  properly  libelled  as  a  most  oppres- 
sive proceeding.  Now,  in  this  view,  I  think  it  is  of  no  consequence 
whether  the  Commissioners  appoint  or  remove  the  superintendant  or 
the  watchmen,  in  order  to  make  them  liable  under,  and  in  terms  of 
this  act.  I  think  it  would  be  very  hard  if  it  were  not  so.  It  is  quite 
proper  and  necessary  that  the  watchmen  should  have  power  of  this 
kind  entrusted  to  them ;  but  if  they  abuse  it,  it  is  equally  necessary 
that  compensation  should  be  received  out  of  the  funds,  raised  under 
the  act  in  the  execution  of  which  the  wrong  has  been  committed, 
otherwise  there  would  be  no  means  of  obtaining  redress,  competent 
to  the  lieges  under  that  act.  The  commissioners  may  have  relief  out 
of  the  funds,  if  they  are  found  personally  liable ;  but  we  have  not  at 
present  to  decide  whether  they  are  at  first  to  be  personally  liable,  or 
whether  it  is  to  come  at  once  out  of  the  funds.  The  question  is, 
whether  the  action  is  to  be  sustained  or  not.  I  think  that  it  must 
be  sustained  as  against  the  Commissioners ;  and  I  am  therefore  for 
altering  the  interlocutor,  in  so  far  as  it  sustains  their  first  defence, 
and  to  remit  to  the  Lord  Ordinary  to  proceed  in  the  case. 

Lord  PreMenU'^-l  am  of  the  same  opinion  as  your  Lordships 
on  both  points.  The  superintendant  is  not  called  in  this  action  as 
personally  liable,  but  as  representing  the  Commissioners,  which  is 
not  competent,  as  he  does  not  represent  their  body.  With  regard  to 
the  Commissioners,  I  think  they  can  only  be  called  as  a  body 
through  their  clerk.  It  would  be  a  different  thing  if  the  wrong  com- 
plained of  had  not  been  all^d  to  have  been  done  by  the  Commis- 
sioners as  a  body, — ^for  example,  if  an  individual  Commissioner  was 
said  to  have  ordered  the  act  complained  of  to  be  committed,  that 
would  have  been  a  ground  for  a  personal  action  against  him,  and  it 
would  have  been  proper  to  have  called  him  individually  ;  but  the 
wrong  here  complained  of  is  alleged  to  have  been  done  in  execution 
of  the  act,  and  by  the  Commissioners  as  a  body.  They  could  only, 
therefore,  be  competently  called  by  their  derk.  I  think,  therefore, 
that  this  action  should  be  sustained ; — ^to  what  extent  they  are  liable, 
I  shall  not  say,  as  that  is  not  yet  before  us. 

The  Couti  accordingly  pronounced  the  following  judgment : —    < 
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1  Feb.  idds.      <  Adhere  to  the  interlocator  reclaimed  against,  in  so  far  as  it  as- 

^T^^jT^  '  Boilzies  James  Stuart,  and  to  that  efiect  refuse  the  desire  of  the  re- 

Suiart,  Ac!  ^  claiming  note,  and  of  new  find  the  said  James  Stoart  entitled  to 

JuT^   t  '  ®^^°'S^»  ^^^  remit  the  account  thereof  to  the  auditor  to  tax  the 

*  same,  and  to  report-nrecal  the  said  interlocutor,  in  so  far  as  it  sus- 
^  tains  the  first  defence  for  the  Commissioners  of  Police,  and  finds 
'  them  entitled  to  expenses,  dismissing  the  action.     Find  the  action 

*  competent,  as  laid,  against  the  said  Commissioners,  and  remit  to 

*  the  Lord  Ordinary  to  poceed  as  shall  be  just,  reserving  all  ques- 

*  tions  of  expenses  between  the  said  Commissioners  and  the  pursuer; 
^  quod  ultra  adhere  to  the  interlocutor  reclaimed  against.' 

Lord  OidinaTy,  (FuUerUnu)  Act.  Dean  o/Fac.  iHope,)  PoUuon.  Alt.  SoI.-Gch, 
(Ruiherfurd^)  MaUktnd.  J.  Irving^  W.  S.  and  R,  Mackenzie^  W.  S.  Agents> 
B,  Clerk. 

C.   R. 


SECOND  DIVISION. 
No.  LV.;  Sd  February  183& 

HER  MAJESTY'S  ADVOCATE 

agaWut 
CAPTAIN  BALFOUR  asd  SAMUEL  LAIN6. 

CoMMONTY. — (Division.)— -SuPEBioE  and  Vassal. — Feu-Do- 
TiKs. — Statute  1695,  cap.  3& — Where  lands^  and  Jiurduties  pay- 
able out  of  these  lande^  are  separately  valued  in  the  cess-books,  (1.) 
the  proprietor  of  the  lands  is  entitled  to  be  preferred  to  a  share  in  a 
commonty  divided  under  the  Act  1695,  in  respect  of  the  valuation 
(^ihe  feu*dutieSf  as  well  as  the  valuation  of  the  landsy  though  the 
cess  corresponding  to  the  valuation  of  feu-duties  is  payable  by  the 
superior^ — but  (2.)  the  smperior  who  pays  the  cess  is  not  entitled  to 
any  share  of  the  commowtyy  in  respect  of  such  valuation. 

Narrative.  In  an  action  of  division  of  the  common  of  Shapinshay  in  Orkney, 
brought  by  the  I^ord  Advocate,  under  the  Statute  1 695,  cap.  38,  as 
extended  by  the  10th  Greorge  IV.  cap*  13S,  a  commission  was 
issued  in  favour  of  the  Sheriff  of  Orkney  to  make  the  division.  The 
parties  claimants  were,  the  Crown,  Captain  Balfour  of  Elwick,  Mr 
Laing  of  Papdale,  9nd  the  minister  of  the  parish  of  Shapinshay. 

The  claim  stated  on  behalf  of  her  Majesty  was,  inter  alia,  a  shaie 
of  the  commonty  corresponding  to  the  interest  of  the  Crown  therdo, 
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IB  ascertained  by  the  v«laation  of  the  Crown  property  in  the  parish  ^  ^^'  ^^^ 
of  Shapinshay.     The  valuation  of  the  subjects  held  by  the  Crown  ^~^.      , 
ID  the  parish^  as  instructed  by  a  certificate  under  the  hands  of  the  Advocate  v. 
collector  of  cess  and  derk  of  supply  of  the  county,  amounted  to  ^*^'""' 
L.  1594,  68.  lOd.    The  Crown  claimed  a  share  of  the  common,  as     Namtive. 
awertained  by  this  valuation ;  but  to  this  demand  it  was  objected,  on 
the  part  of  Captain  Balfour  and  Mr  Laing,  that  this  valuation  in^ 
duded  not  only  that  of  the  property  lands  in  the  parish  belonging 
to  the  Crown,  but  of  the  feu^uties  payable  to  her  Majesty  as  su- 
perior of  other  lands  held  by  each  of  them  respectively.    And  the 
tefhf  made  on  the  part  of  die  Coown  was,  that  the  Crown  had  for 
time  immemorial  paid  the  cess  and  other  burdens  corresponding  to 
the  valuation  of  L.  1 594,  6s.  lOd.,  and  that  no  divinon  of  the  Crown 
comalo  valuation  had  ever  taken  place,  nor  had  any  mode  been 
pomted  out  by  which  such  divitton  could  be  carried  into  effect,  and 
the  valoationa  effeiring  respectively  to  the  property  lands  of  the 
Crown,  and  of  the  feu«duties,  distinctly  ascertained* 

Ci^Ksin  BaUbur  claimed  not  only  a  share  of  the  common  corre- 
sponding to  his  own  valuation,  upon  which  he  paid  cess  and  other 
burdens,  but  be  maintained  that  he  should  also  be  found  entitled  to 
ashareof  the  common  corresponding  to  the  valuation  of  the  feu- 
duties  payaUe  by  him  to  the  Crown.  Mr  Laing  made  a  similar 
doffl.  The  lands  of  these  heritors  had  been  originally  the  pro- 
perty of  the  Bishop  of  Orkney,  and  had  been  feued  by  the  bishops 
for  a  feu-duty  equal  to  the  actual  rent  at  the  time,  widi  a  small  ad- 
dition. The  valuation  of  the  feu^du^  was  therefore  maintained  to 
he  a  valuation  of  the  landsyi  the  valuation  of  which  was  made  up 
of  the  rent  at  the  time  of  infeudation,  and  the  additional  rent  paya- 
bk  at  the  date  of  the  valuation.  Beference  was  made  to  the  cases 
of  Freeholders  of  Orkney^  February  83, 1791,  Mor.  86S9 ;  Era- 
tine  of  Mar,  January  18,  181S,  F«  C. ;  Dundas  v*  Nicolson,  July 
%  1788,  Mor.  8511. 

The  commissioner  issued  an  interim  report,  stating,  *  I  am  of  opi- 

*  ttioa  that  Captain  Balfour  is  entitled  to  a  ahare  of  the  common,  cor- 
'  mponding  to  the  valued  rent  of  his  property  in  the  parish ;  but  I 

*  do  not  think  that  he  is  entitled  to  have  the  valuation  of  the  Crown 
'  fea-duties  added  to  his  own  valuation.    Ci^tain  Balfour^s  exdu- 

*  are  right  to  the  mosses  of  Flackey  and  Elwick  appears  to  be  ad- 
'mitted. 

*  I  am  of  opinion  that  Mr  Laing  has  right  to  a  share  of  the  com- 
^  mon,  corresponding  to  the  valuation  of  his  property  in  the  parish ; 

*  but  that  he  is  not  entitled  to  add  thereto  the  valuation  of  the  feu- 
'  dsties  paid  to  the  Crown.' 

This  report  was  made  to  Lord  Moncreiffi  Ordinaiyi  and  objections 
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8  Feb..  1888.'  were  given  in  and  argued  before  him.  His  Lordship  pronounced 
^V7^^  the  following  interlocutor  : — 
Advocatet©! *  *  ^5th  December  1835. — The  Lord  Ordinary  having  considered 
Balfour^  <  the  report  of  .the  commissioner,  and  heard  parties^  procurators  there- 
LotdOrdi.  *  ou,  and  made. avizandum,  Finds,  that  in  terms  of  the  Act  1695, 
cutor!  ^^^  ^  cap.  38,  the  division  of  this  commonty  must  be  made  among  the 

*  several  heritors  claiming  a  share  thereof,  according  to  the  vahutions 

*  of  their  several  lands  or  properties :  Finds,*  that  where  lands  aie 
^  held. by  infeftments  in  feu,  the  title  to  the  share  in  the  commonty 
^  corresponding  to  such  lands,*  by  the  valuation  thereof,  is  vested  in 

*  the  vassal  holding  the  dominium  utile :  Finds,  that  no  right  to 

*  any  share,  in  respect  of  such  lands,  is  vested  in  the  superior  by 
^  virtue  of  his  title  of  superiority  or  dominium  directum :  Finds,  that 
^  the  feu-duties  payable  to  the  superior,  though  valued  in  the  cess-' 
'  books  for  the  payment  of  the  public  tax,  do  not,  according  to  the 
'  true  meaning  of  the  statute,  constitute  such  an  estate  in  land  or 

*  property,  distinct  from  the  lands  held  in  feu  in  respect  of.which 

*  they  are  pud,  as  to  entitle  the  superior  to  any  share  of  the  com- 

<  monty  in  respect  of  such  feu-duties :  Finds  that,  in  the  present 
^  case,  the  valuation  of  the  feu-duties  payable  to  the  Crown,  in  le- 
^  spect  of  lands  held  in  property  by  the  other  parties,  must  be  de- 

*  ducted  from  the  whole  valuation  of  L.  1594, 6s.  lOd.-  Scots,  stand- 
^  ing  in  the  cess-books  in  the  name  of  the  Crown,  as  now  in  the  right' 
^  of  the  Bishop  of  Orkney,  and  that  the  claimant,  his  Majesty^s  Ad- 

*  vocate,  can  only  be  ranked  in. the. division  for  the  balance  of  such 
^  valuation  :  Finds  it  admitted,  that  if  this  principle  be  laid  down 

*  by  the  Court,  the  just  rule  for  determining  the  proportion  of  the 
^  whole  valuation  corresponding  to  the  lands  held  in  property  by  the 

*  Crown,  when  separated  from  that  corresponding  to  the  feu-duties, 

*  is  that  explained  in  detail  in  the  observations  lodged  with  the  com* 

*  missioner  by  Samuel  Laing,  Esq. ;  and  that,  according  to  that  rale, 

*  the  amount  of  the  valuation  of  the  Crown'^s  property  lands  is  L.1074, 

*  5s.  2d. :  Finds,  that. there  is  no  just  or  legal  ground  on  which  the 

*  other  claimants  can  demand  that,  in  this  division,  the  amount' 

<  of  the:  valuation  of  the  feu-duties  of  their  lands  standing. in  the' 
^  cess-books  in  the  name  of  his  Majesty,  shall  be  added  to  the  pro-' 

*  per  valutions  of  the  lands  themselves  standing  in  the  names  of  the' 

*  heritors ;  and,  as  no  other  points  have  been  discussed  before- the 

*  Lord  Ordinary,  appoints  the  cause  to  be  enrolled,  in  order  that,  so 
^  far  as  it  may  be  necessary,  a  precise  interlocutor  may  be  adjust^ 

*  for  the  guidance  of  the  commissioner  in  proceeding  farther  in  the 

*  division :  Finds  no  expenses  due  to  any  party. 

Note.      ^  JVb/e.— *The  Lord  Ordinary  must  consider  it  as  entirely  settled, 
'  that,  in  a  division  of  conamonty  under  the  Statute  1695,  the  supe- 
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rior  of  lands  held  in  feu,  with  clauses  importing  rights  of  common-   ^  FeW  lasft 
ty,  has  no  right  to  a  share  of  the  common,  or  to  any  praecipuum,  ^^^7^  ,^ 
in  virtue  of  his  title  of  superiority  in  the  lands  feued.     Where  all  Advocate  v. 
the  lands  feued  stand  on  titles  importing  rights  of  commonty,  and  ^"1^* 
the  superior  has  no  lands  retained  in  property  which,  by  the  ori-  Note, 
ginal  titles  and  possession,  had  the  benefit  of  the  commonty,  the 
inference  must  be,  that  the  whole  land  of  the  commonty  has  been 
alienated  to  the  feuars.    Where  the  superior  has  still  lands  in  pro- 
perty entitled  to  the  benefit  of  the  common,  he  must  receive  a  share 
corresponding  to  the  value  of  such  lands.     Where  there  are  lands 
feued,  but  with  clauses  importing  only  rights  of  servitude  in  the 
common,  the  property,  quoad  .hoc,  is  held  to  remain  with  the  su- 
perior, and  a  share  must  be  allotted  to  him  in  the  first  instance, 
corresponding  to  the  valuations  of  the  lands  so  held  with  rights  of 
servitude,  besides  what  he  gets  on  account  of  his  own .  property 
lands,  leaving  the  rights  of  servitude  to  be  satisfied  by  means  of  .the 
portion  so  allotted.     This  seems  to  be  the  result  of  the  cases  of  the 
Earl  of  Wigtown  against  his  feuars,  2Sd  January  1739;  Morr. 
298n.   Duke  of  Hamilton  v.  Johnstone,  &c.,  80th  July  1768; 
Note  to  Fac.  Col.  Vol.  xvi.  p.  688;  and  Duke  of  Buccleuch  v. 
Erskine,  &c.,  16th  June  181S. 

*  There  is  no  precedent,  as  far  as  the  Lord  Ordinary  sees,  for  ad- 
mitting generally  any  claim  for  a  share  to  the  superior  in  respect  of 
feu-duties.  The  case  of  the  Duke  of  Douglas  v.  Baillie,  2d  Fe- 
bruary 1740,  merely  determined  that  the  lyluation  must  rule,  and 
not  the  proportional  possession  by  usage.  The  case  of  Sharpe  ▼. 
Carlile,  16th  June  1748,  Morr.  S478,  was,  that  lands  were  entit-' 
led  to  a  share  by  the  valuation,  though  they  had  a  servitude  on 
another  common.  In  the  case  of  the  Duke  of  Buccleuch  against 
Erskine,  the  point  found  was,  that  where  there  were  feus  with 
rights  of  servitude  merely,  the  superior  must  be  ranked  for  a  share 
corresponding  to  the  valuation  of  the  lands  in  feu  having  such  ser- 
ritude  only.  There  is  a  mistake  in  the  Faculty  Report,  in  not 
stating  the  prayer  of  the  reclaiming  petition  correctly.  The  Lord 
Ordinary  has  seen  Lord  Meadowbank^s  papers,  and  certainly  that 
was  the  only  point  determined.  In  Small  against  Fergusson,  10th 
February  1804,  it  was  simply  held,  that  where  avaluation  include 
ed  a  mill,  mill-lands,  and  multures,  it  must  be  taken  as  it  stood, 
and  no  deduction  could  be  allowed.  The  case  of  Bruce  v.  Grier- 
8on,  11th  December  1823,  is  foreign  to  the  question,  as  it  related 
merely  to  the  competency  of  a  division  in  Zetland,  where  there  is 
no  valuation.  As  there  is  no  precedent  for  such  a  claim  generally, ' 
neither  is  there  principle  for  it  in  the  present  case.  The  only  pe-- 
culiarity  is,  that  the  Crown  pays  the  cess  on  the  valuation  of  the 
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3  Feb.  1838.  (  fea^uties,  and  it  stands  in  the  Crown'^s  name.  But  the  presump- 
^^j/^,  ^  ^01^  i^9  tbftt  this  was  by  special  agreement  at  the  constitution  of  the 
Advociue  V.  '  feu,  and  that  it  was  paid  for  in  the  feunluty  stipulated.  It  does 
Baifoor^      t  j^^,  ^i^^  ^y^^  ijg]^^  ^^^  ^^  hoids  are  the  property  of  the  vassal, 

Opinion  of  ^  and  that  from  the  nature  of  the  thing,  the  right  to  the  feu-duties 

^<^      <  cannot  give  right  to  the  use  of  the  common.    It  ia  surely  at  least 

^  equally  dear,  that  the  proposal  of  the  vassals  to  add  the  fea-duttes 

*  to  their  valuation,  cannot  be  admitted.    This  would  be  to  giye 

*  them  a  share  of  the  common,  not  on  account  of  their  lands  or  pro- 
'  perties,  but  on  account  of  the  burdens  affecting  them,  which,  die 

*  Lord  Ordinary  imagines,  never  was  heard  of  before.  It  is  perhaps 
^  unnecessary  to  observe,  that  the  particular  statute  on  which  tids 
'  action  is  founded  having  so  far  removed  the  exception  in  the  Act 
'  1695,  the  case  in  other  respects  must  be  regulated  by  the  provisions 
^  of  that  Act.     There  is,  in  the  discussions  before  the  Commissioik 

*  er,  some  aiming  at  a  question  regarding  the  title  of  the  minister  of 
^  Shapinshay  for  his  glebe.   The  Lord  Ordinary  does  not  know  whe- 

*  ther  that  is  to  be  made  a  point  bere.^ 

The  claimants.  Captain  Balfour  and  Mr  Laing,  reclaimed^  and 
prayed  their  Lordships  to  alter  the  interlocutor,  in  so  for  as  it 

<  finds  that  there  is  no  just  or  legal  ground  on  which  the  peti- 

*  tioners  can  demand  that,  in  this  division,  the  amount  of  the  vidua- 
^  tion  of  the  feu-duues  of  their  lands  standing  in  the  cess-bodcs  in 
^  the  name  of  his  Majesty,  shall  be  added  to  the  proper  valuation 

*  of  the  lands  themselves  studding  in  the  names  of  the  heiitors ;  and 

*  in  so  fares  itfindsthatthevaluationof  the  Crown^'s  property  lands, 
'  in  respect  of  which  the  Crown  is  entitled  to  be  ranked  in  die  divi- 

*  sion  of.  the  common^,  amounts  to  the  sum  of  L.  1074^  5s«  2d*  to 

<  find  that  the  respondents  are  entitled  to  be  ranked,  in  Uie  dieom- 

*  stances*  in  respect  of  the  feu^duties  paid  by  them  to  the  Crown  as 

*  superior;  and  that  in  estimating  the  amount  dT  the  property  Jands 

*  in  respect  of  which  the  Crown  is  entitled  to  be  ranked,  deduction 
'  must  be  made,  not  merely  in  respect  of  such  feu-duties  when  paid 
^  or  payable  by  conversion  in  money,  but  also  in  respect  of  redden- 

<  dos,  or  payments  made  to  the  Crown  as  superior,  in  kind,  and  whe- 
^  ther  converted  into  money  or  not ;  tad  to  make  deductions  on  just' 

*  princiides  from  the  said  sum  of  L.  1074,  £s.  SSd.  accordingly/ 

On  advising  cases,  which  the  Court  had  appointed  on  the  ques- 
tions, their  Lordships^  unanimous  opinion  was  against  the  claim 
of  the  Crown  to  be  preferred  to  any  share  of  the  common,  on  account 
of  the  valuation  of  feu-duties,  and  in  support  of  the  judgment  of  the 
Lord  Ordinary ;  but,  on  the  other  question,  they  appointed  the 
ofwion  of  the  whole  Court  to  be  taken. 
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The  fbllowiDg  opinion  was  prepared  by  Lord  Fullerton,  and  con-^  ^^'  '^^' 
anred  in  by  Lewd  President  (Hope,)  Lords  Cockburn,  Cuninghame,  ^\l .  , 
GilUes,  Corebouse,  Mackenzie,  and  Jeflrey :  Advocate  v. 

<  There  are  two  questions  argued  in  tbese  papers :  First,  Whe-  ^*^"^- 
ther  or  not  tbc  superior  is,  in  the  circumstanees  of  this  case,  entit*  Opinion  of 
led  to  a  share  of  the  cmnmon,  proportioned  to  the  feu^uties,  and  ^^"^ 
th*  valuation  of  those  &u-duties  in  the  cess-bodcs  ?  and.  Secondly^ 
Whether,  supposing  the  preceding  question  to  be  answered  in  the 
D^ative,  the  interest  of  the  vassal  in  the  common  is  to  be  esti- 
mated by  the  Taluation  of  the  dominium  utile,  exclusive  of  the  valu- 
ation of  the  feu-duties,  or  by  the  g^ross  amount  of  both,  as  forming 
the  valuation  of  the  lands'  in  the  sense  of  the  Aol  1695,  c.  88  P 
*  Though  the  remit  is  worded  in  general  terms,  I  understand,  that 
en  the  first  point  the  Court  were  not  divided,  and  that  their  opi- 
nion was  against  the  claim  of  the  superior  ;  consequently  it  is  to 
the  second  alone  that  the  attention  of  the  consulted  Judges  is  to 
be  directed. 

^  Holding  then  the  first  point  to  be  established,  and  considering 
the  terms  of  the  Statute,  I  think  that  that  part  of  the  judgment  of 
the  Lord  Ordinary,  which  *  refuses  to  add  the  valuation  of  the  feu- 
duties  to  the  valuations  of  the  lands  standing  in  the  name  of  the' 
heritors,^  ought  to  be  altered. 

'  By  the  Statute  it  is  declared,  that '  the  interest  of  the  heritors 
having  right  to  the  said  commonty  shall  be  estimated  according  to 
the  valuation  of  their  respective  lands  or  properties ;'  the  meaning 
rf  which  I  take  to  be,  1«^,  That  the  value  of  each  separate  pro- 
perty is  to  determine  the  interests  in  the  common  to  be  allotted  to 
that  property ;  and,  2<%,  That  the  valued  rent  is  to  be  held  as  the 
test  of  the  value.    Now,  in  applying  this  principle,  and  in  deter- 
mining what  extent  of  the  common  shall  be  appropriated  in  respect 
to  a  particular  parcel  of  lands,  it  does  not  appear  to  me  that  the 
question  can  be  in  any  way  aflPected  by  the  circumstance,  that  the 
light  to  such  parcel  has  been  split  into  the  rights  of  property  and 
sapcriority,  or  even  that  the  gross  valuation  has  been  split  into 
parts  applicable  to  each  right     That  indeed  may  raise  the  ques- 
tion which  has  been  raised  here,  whether  the  reserved  right  of  su- 
periority and  feu-duties,  with  the  valuation  attached  to  it,  does  not 
imply  a  reserved  right  in  the  lands,  and  consequently  in  that  part 
of  the  common,  which,  on  allotment,  would  have  fallen  to  those 
lands.    But  on  that  question  being  decided  in  the  negative,  and  it 
being  once  fixed  that,  subject  to  the  payment  of  the  feu-dulies,  and 
other  duties  prestable  to  die  superior,  the  whole  right  to  the  lands, 
and  consequently  to  the  common,  is  vested  in  the  vassal,  it  seems 
to  me  to  follow  by  necessary  consequence,  that  the  valuation  of  the 
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lands,  in  the  sense  of  the  Statute,  i.  «.  4»  the  test  of  Tiliie,  is  the 
gross  T«la&tion.    Eyen  now,  if  the  superior  irere>to  acquire  the  do- 
minium utile,  or  the  vassals  were  to«oqpure  the  fen-dutiea^iitii 
undeniable  that  the  gross  valuation  would  form  the  nile^  agamst 
the  other  cont^ous  proprietors';  and  I  eannot  perceive  why  the 
same  result  should  not  hold  good,  now  that  it  ii  fisedlDy  theopi- 
nioB  of  the-  Court,  that  by  the  mere  granting- of  die  fen-right,  the 
superior  is  as  completely  divestedof  all  interest  in  the  ciMnmon,  ab 
if  it  bad  been  expressly  made  overto  ihe  vassaL    In  adopting  this 
principle  of  division,  I  do  not  conceive  thai  I  am<givingvth^  vasnl 
a  share  of  the  common  in  respectof  abuiden  on  has  lands,  >  but  that 
I  am  truly  giving  him  that  share  of  the  common  to  which  the  value 
of  his  lands  entitles  him,  and  only  refusing  to  abridge  that  share, 
in  respect  of  those  feu-duties  which  truly  form  part  of  the  pxics  of 
consideration  for  which  the  lands, 'and  t^  share  off  the  t^ommen  at- 
tached to  them,  were  acquired*^    r 
Lord  Moncreiff  altered  his  former  opinion  in  the  following  man- 
ner :  ^  Though,  the  interlocutor,  ^brought  undo?  the  review  of  the 
^  Second  Division  of  the  Court  was  pronounced  by  me,  a  careful 
^  considcfration  of  the  argument  in'the  revised  oesesffor  the  parties, 
'  and  the  views  expressed  by  other  judges  in  consultation,  have  oon- 
^  vinced  me,  that  in  the  second  point  embraced  by  that  interlocu- 

*  tor,  it  is  not  founded  on  solid  grounds,  and  ought  to  be  altered.  I 
^  am  now  of  opinion^  that  when  it  is  once  settled,  that  the  whole 
^  right  in  the  common  which  is  attached  to  particulac  Jands^  is  vest- 

*  ed  in  the  vassd^  who  is  entitled  to  enjoy  all  the  oorrespondibg 

<  benefits  of  it  while  it  remains  undivided^  the  rule  for  apportioniog 
'  his  share  in  it,  when  it  comes  to  be  divided,  must  be  the  gross  va- 

*  luation  of  the  'lands  in  the  cess-books,  without  any  deduction  of 
^  that  part  of  h^whioh  corresponds  to  the  feu^^dutieB,  nithou^  for 
'  other  purposes,  such  a  separation  and  deduction  are  made  in 

*  those  books.     I  therefore  concur  in  the  above^opiiion;^ 

The  cause  having  been  finally  advised  upon  the  fanegoiog  opi- 
nions,  '    •  • 

The  LordJugHee-Clerk.'^I  am  satisfied  the  Lord  Ordinary  is 
right  in  the  new  view  he  bas  taken  of  that  branchi  of  his  interiocu- 
tor,  which  should  therefore  be  altered.   >      » 

The  otbeir  Judges  concurred*  »  •     •      '  '  i. 

Their  Lordships  unanimously  pronounced  adjudgment  in  terms 
of  the  opinion  of  the  consulted  Judges,  asxl  ^  Recal  theintM^locu- 

<  tor  of  the  Lord  Ordinary,  in  so  far  as  it  finds  *^  that  there  is  no 

*  just  or  legal  grounds  on  which  the  other  claimants  can  demand 
^  that,  in  this  process  of  division,  the  amount  of  the  valuation  of 
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^ihe  fea-dtfties  of  their' lands,  mandiiig  in  tU^  ce&B-books  in  hame^*  Pel).  id38. 
*  of  bis  Mtajesty.  sball  be-  added  to  the  proper  valuHtions  of  the    '^•■■'Y^*^ 

Her  Mftintv's 

'lands  thenyaelreb  standing  In  the  ^name0iof'tfae  heritors:^   Find  Advocate  v. 

'the  said  heritors  entitled  to  be  ranked  in  the  divisidn  of  the  com. Balfour* 

'^moD,  in'fespetot  of  the  said  fen*dutmsi  and  other  prestations,  asOirfnloiiof 

f  sUndhg'in'the'Gess^books^  payable  by  them  to  die  Crown  as  su-  ^^^''^ 

'  perior,  aft  wejl  as  for  the  proper  valuation  of  the  lands  themselves 

^  belonging  to  them  v  and  that,  in  estimating  the  amount  of  the 

« property  in  respect  of  which  the  Crown  is  entitled  to  be  ranked, 

*  deduction  must  be' made  fat  the  yduation  so  standing  in  the  said 

^  cess-books  in'  name^of  the  Orown^'of  the  aaid  feuokities  and  other 

'  prestations  payable  by*  the  siud  heritem  to  the^Crown  as  superior, 

<  asstandingin  the  ciaid  ceas^books^and  decern iacoovdiogly>;  quoad 

'ultra,  adhere  to  the  interlocutor  reclaimed  againstj  and  remit  to 

'  the  Lord  Ordinary  to  proceed  further  in'  the  cause  as  to  him  shall 

( seem  fit.'       '  ...  '  -    .      .  , 

UkA  Prjiaa^,  Momere\ff',        Act  Jifr  ihe  Crown^Lord  AivoeaU^  ( Murray )f  SoMtow, 
Gemral  (Rutfier/urd),  Midland;  Boderkk  M^KenziCy  W.  S.  Agent.        ^or  Cap- 
Mn  Balfour  and  Mr  Lahg,  Dean  qfFaeuUy  {BopeJ,  Paiton,   Smith  and  Khtnearf 
W.  S.  AgentA. 

R. 


FIRST  DIVISION. 

Na  LVI.  •  8d  FOruary  1838. 

SIR  GEORGE  GRANT  SUTTIE 

against 
ADOLPHUS  MACDOWALL  ROSS  and  SPOUSE. 

JciaYTKiAL. — Issue. — ^Facility  akd  Lesion. — Case  where  the 
Court  found'^That  ihe  proper  issue  in  a  reductiwi  of  a  holograph 
u4U  an  the  ground  of  facility  and  lesion  uas^  *  Whether  between 
'  the  80th  October  1835,  (the  date  the  deed  bore,)  and  '7th  Ja^ 

*  nuary  1896,  (the  date  of  the  granter's  death,)  at  the  date 

*  when  the  writing  was  executed^  the  testator  was  weak  andfa^ 

*  die;  *c 

This  was  a  reduction  at  the  instance  of  the  pursuer,  of  the  holo-  Naratite. 
graph  will  and  relative  testamentary  writings  of  his  deceased  sister. 
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3.  Feb.  1838.  bearing  to  be  dated  the  30th  October  1885,  by  which  she  left  most 

s  tti^^Ro    ^^  ^^  property  to  the  defenders,  on  the  ground. that  the  writs  m 

'  question  *  are  either  without  dates  altogether,  or  bear  dates  which 

'  are  different  firom  the  true  dates.*     And  *  that  the  said  Miss  Ja- 

^  net  Grant  Suttie  was,  at  the  time  of  executing  the  aaid  wills  or 

*  testamentary  or  other  writings,  in  a  weak  and  facile  state  of  mind, 
^  and  the  said  wills,  or  testamentary  or  other  writings,  were  impe- 
^  trated  and  obtained  from  her  without  any  onerous  or  just  cause, 
'  through  fraud  and  circumvention  on  the  part  of  the  defenders, 
'  or  one  or  other  of  them,  and  through  facility  and' weakness  oi 

<  mental  delusion,  on  the  part  of  the  said  Miss  Janet  &rant  Suttie«' 

The  defenders  denied  that  they  bore  dates  different  from  the 
true  dates,  as  well  as  the  statements  in  regard  to  fraud  on  their 
part,  or  facility  on  the  part  of  the  granter* 

The  pursuer  proposed  that  the  case  diould  be  tried  on  the  fol- 
lowing issue,  '  Whether,  on  or  about  the  30th  day  of  October, 
'  1835,  or  whether,  between  the  said  80th  day  of  October  and  the 
'  7th  day  of  January  1886,  at  the  date  when  the  will  or  testa^ 

*  mentary  writing  sought  to  be  reduced,  being  No.  13  of  Process, 
^  was  granted,  the  late  Miss  Janet  Grant  Suttie  was  weak  and  fii- 
^  cile  in  her  mind,  and  easily  imposed  on ;  and  whether  the  de- 

*  fenders,  or  either  of  them,  taking  advantage  of  her  said  facili^ 

<  and  weakness,  did,  by  fraud  or  tirciftnvention,  obtain  or  procure 
'  from  the  said  Miss  Janet  Grant  Suttie,  the  aforesaid  will  or  tes- 
'  tamentary  writing,  to  the  lesion  of  the  granter  ?* 

The  defenders  maintained  that  the  following  issue,  prepared  by 
the  Jury  Clerk,  was  the  proper  issue,  ^  YPliether,  on  or.  about  the 

*  30th  day  of  October  1835,  or  whether,  from  that  date  until  the 

*  7th  day  of  January,  1886,  the  period  of  her  death,  the  late  Miss 

*  Janet  Grant  Suttie  was  weak  and  facile  in  her  mind,  and  easily 
^  imposed  on ;  and  whether  the  defenders,  or  either  of  them,  tak- 

*  ing  advantage  of  her  said  facility  and  weakness,  did,  by  fraud  or 
'  drcumvention,  obtain  or  procure  from  the  sud  Janet  Grant  Sut« 

<  tie  the  will  or  testamentary  writing  sought  to  be  reduced,  being 
'  No.  13  of  Process,  and  bearing  to  be  dated  the  said  30th  day  of 
'  October,  1835,  to  the  lesion  of  the  granter  P^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor: 
naiy'i  Inter.  '  Having  heard  counsel  on  the  draft  of  the  issues  as  prepared  by 
loeutor.  (  (lie  clerk,  in  respect  the  same  appears  to  be  correctly  adapted  to 

*  the  allegations  as  they  at  present  stand  on  record,  appoints  the 
'  same  to  be  engrossed.^ 

Note, — ^  It  is  doubted  whether  the  maxim,  that  holograph  deeds 

*  untested  do  not  prove  their  own   dates,  applies  to  this  case; 
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*  That  rule  is  -of  importance  in  settlements  of  heritage,  because  ^*  ^**  *®^ 

*  the  law  of  deathbed  may  strike  airainst  them,  but  it  is  immaterial       .  v^: 

,  .         ^  ^       -  -f  ,  ^  Suttie  V.  Ro«. 

'  m  testaments  of  moveables.     >  '  

«  The  date  of  80th  October  is  imd^ stood  to  be  fixed  here,  not  ^^,  ^' 

nary.*  Joter- 

'  SO  much  because  it  is  the  date  of  the  settlement,  but  as  it  is  a  locator. 

*  penod  at  which,  and  continuously  afterwards,  the  pursuer  avers 
'  that  the  deceased,  was  incapable  of  understanding  business. 

*  In  the  ailment,  the  pursuer  contended  that  an  issue  should 

'be  given  to. meet  the  case,  whether,  at  any  time  between  30th 

^October  and  7th  January,  the  deceased  was  incapable,  and  at 

Vsuch  period  executed  the  deed  under  reduction  ?     This  is  pro- 

'  posed  to  meet  the  possible  case  of  the  deceased  having  been  only 

<  occasionally  afiected  with  imbecility  during  the  period  before  spe- 

*  cified,  and  having  executed  the  deed  during  any  fit  of  .mental,  in- 
'  firmity  which  might  be  proved ;  but  the  objections  to  that  pro- 

*  poation  seem  to  be  insuperable*  (1.)  It.  is  not  an  issue  adapted 
'  to  the  record  as  it  now.  stands.  (2*)  It  would  be  unjust  to  the 
'  defender  to  compel  him  to  go  to  issue  as  to  a  fraud  said  to  have 

*  been  practised  on  a  person  (in  the  latter  view)  only  affected  with 

<  occasional  imbecility  during  a  range  of  three  months,  Mfithout 

*  specifying  as  nearly  as  possible  the  place  at,  and  the  day  on, 
'  which  the  fraud  is  said  to  have  been  committed.^ 

The  pursuer  applied  both  by  reclaiming  note  and  motion  to  the 
looer-House  to  have  his  issue  adopted. 

At  advising-— 

Lord  GiUies.'^l  have  considerable  difficulty  in  this  case.  There  Opinion  of 
IS  one  consideration,  however,  which  is  not  attended  with  doubt,  ^^'^* 
that  a  holograph  deed,  or  one  which  is  not  attested  by  witnesses, 
does  not  prove  its  own  date.  The  deed  is  not  the  worse,  but,  on 
the  contrary,  the  better  for  being  holograph.  It  does  not,  how- 
ever,  prove  its  own.date.  In  reductions  on  the  head  of  deathbed,  it 
has  been  decided,  that  the  holder  of  a  deed  which  is  not  tested  will 
not  be  allowed  to  prove  its  date,  but  that  it  is  presumed  to  have 
been  executed  in  lecto.  The  case  is  different,  however,  here.  In 
the  present  case  there  is  no  such  legal  bar  co  the  competency  of 
Dr  Ross,  the  holder  of  this  deed,  proving  that  it  was  executed  of 
the  date  it  bears.  In  this  case  the  competency  of  such  a  proof  is 
indbputable,  and  it  is  a  mistake  to  suppose  that  there  is  no  allega- 
tion as  to  the  date  of  execution.  In  the  30th  article  of  the  conde- 
scendence the  pursuer  avers,  that  the  writings  under  reduction  ^  are 
^  either  without  dates  altogether,  or  bear  dates  which  are  different 
^from  the  true  dates.^     The  answer  to  this. averment  by  the  de- 
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3.Feb.  1838.    fenders  is^  *  Denied  .that  they  bear  dales  w^ich  are  di&rent  Jrom 
g^*^^     *  the  true  dates.^    Here,  therefore,  we  have  a  diBtinct  allegation  (m 
.J —    '  the  record  with  regard  to  the  date  of  the  deed.     I  do  not  mean  to 
o^rfAioD  cf  gay  that  these  averments  throw  the  onus  of  proof  as  to  that  point 
on  dther  party.     I  think  that  is  a  question  of  extreme  diflScuIty; 
but  I  do  not  think  that  we  have  at  present  to  grapple  with  it   I 
conceive  it  must  be  left  to  be  decided  when. the  case  comes  before 
the  jury,  from  the  shape  which  the  action  has  taken  in  the  plead- 
ings and  admissions  of  the  parties.    It  might  have  been  otherwise, 
if  the  defenders  had  insisted  .that  their  opponents  should  prot^ 
that  the*  deed  waa  not  executed  at  the  date  it  bears,  or  that  they 
should  give  in  a  condescendenoe  of  facts  in  inference  to  what  tbey 
alleged  was  the  true  date.     But  those  points  have  been  given  up; 
and  it  is,  on  the  other  hand,  contended  by  the.  pursuer*8  counsel, 
that  it  hes  with  the  defenders  to  prove  that  the  date  it  bears  was 
the  true  one ;  or,  at  all  events,  that,  if  the  pureuer  should  succeed 
in  proving  fadlity  during  any  porUon  of  the  period,  that  then  it 
falls  upon  the  defenders  to  prove  that  the  deed  was  truly  executed 
before  the  facility  commenced.     Now  I.. cannot  agree  with  Hk 
view ;  for,  suppose  that  a  man  had,  twenty  years  before  bis  death, 
executed  a  holograph  wil),  which  was  found  in  his  repositories  d 
his  decease,  and  that  it  were  possiblevto  show,  that  he  had  been 
suffering  under  temporary  or  momentary  insanity,  or  tliat  he  hsd 
been  in  that  state  for>  six  months  of  that  period,  is  it  to  be  held, 
that  we  must  presume  that  the  deed  was  executed  during  the  shdt 
period  of  imbecility,  and  not  during  the  long  period  when  his  mind 
was  unimpaired  P    I  cannot  go  so  far  as  that.    I  think  it  is  just  for 
the  jury  to  say  how  the  &ct  as  to  his  weakness  and  facility  stands, 
and  whether  the  deed  was  executed  before  or  after  the  weakness 
and  facility  commenced.    But  we  need  not  go  in  this  case  on  those 
difficult  c(»siderations ;  for  I  have  no  difficulty  in  saying,  that  I 
cannot  sustain  the  issue  which  has  been  .given  by  the  Jury-Cleik 
in  this  case,  and  approved  of  by  the  Lord  Ordinary.     The  6nl 
portion,  *  whether  on  or  about  the  30th  day  of  October  1835*  is 
perfectly  correct;  but  look  to  what  follows, >•  or  whether  from  that 

*  date  until  the  7th  day  of  January  1836,  the  period  of  h^  death, 
<  the  late  Miss  Janet  Grant  Suttie  was  weak  and  facile  in  her  mind, 

*  and  easily  imposed  on.*  Now  this  evidently  requires  a  proof  d 
continued  uninterrupted  facility.  This  I  can  never  allow  of.  For 
suppose  that  I  could  prove  the  granter  on  any  one  day  of  this  pe- 
riod, of  about  sixty  days,  not  to  have  been  in  a  state  of  facility,r- 
to  have  been  seen  by  various  people,  who  all  concurred  in  saying 
they  found  her  sensible  and  acute,  the  pursuer  must  lose  hb 
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« 

case  under  this  issue;  because  he  has  not  satisfied  the  tenns  of  it,  3  Feb.  isss. 
bjr .proving  facility  during^  thej  whole  .period*     I  think  it  is  impos*    ^^  v"*-f' 
able  to  approve  of  an  issue  leading  to  this  result,  for  the  granter         ' 
Bight  be  facile  at  the  time  of  granting  the  deed,  though  p^ectly  ^B^^  ^ 
well  for  a  day*  or  two  ;  and  yet  the  verdiet  would  be  for  the  de« 
fender.    I  do  not  think  there  are  similar  objections  to  ithe  other 
iwue  proposed  by  the  pvmier,  sjod  1  think  it  accurate.     Jn  the 
hst  part  it  is  identical  with  the  other.    The  second  part  also  adopts 
the  same  period  of  about  sixty  days ;  but  it  differs  from  the  former 
isnie  inthis^  that  it  does  not  put  the  question  to  the  jury,  *  whether 
*  daring  the  whole  of  that  time  the.  granter  was  facile  P  but  who-' 
ther,  within  the  period  fiaced^.  ^  at  the  date  when  the  will,  was  grant- 
^  ed,  she  was. facile,  and.  easily  imposed,  on?^    I  think  that  is  the 
proper  way  of  putting  the  issue.-   True,  it  is  said,  that  though  she 
weiefacileataparticulas  time,at  musi  be  proved' that  the  deed 
was  then  executed*     That  is  aimatter  for  the  jnrji    iWhere  the 
onus  may  be  in  point  of  law  I  do  noC<know ;  but  the  pursuer  here 
offers  to  prove  that  the  grantei  was  facile  at  the  time  of  granting, 
and  to  do  that  he  must  prove  the  «late  ef  execution.    -Therefore,  I 
do  not  think:  that  these  is  any  question  here  as  to  the  onus..    .The 
pursuer  updertakes  to  prove  weakness. and  facility  at  the  time  his 
deed  was  executed.    But  how  can  he  do  this  without  proving  the 
tnae  period  of  execution  ?.  I  think  we  ought  torecal  the  interlocu- 
tor, and  approve  of  the  issue  for  the  pursuer  as  the  proper  one  for 
tiyiog  this  case.  «... 

Lord  PresiderU.'^L  concur- with  Lord  Gillies  in  thinking  the 
persuer^s  issue  the  proper  one;  but  dien  the  serious  question  appears 
tome  to  arise*  As  it  is  admitted  that  hol<^aph  deeds  have  no 
date,-^if  I  prove  facility  and  weakness  for  a- part  of  the  period  in- 
cluded in  the  issue,  doeanot  the  presumption  arise  that  the  deed 
was  executed  during  thi^  period  of  fadility  ?  The  pursuer  has  to 
prove,  it  is-  said,  facility  &t  the  date  of  execution ;  but  this  deed  is 
in  law  held  to  have  no  date,  therefore,  if  facility  is  proved  at  any 
time  within  the  period  pointed  out,  I  rather  think  it  raises  the  pre* 
sumption  thai  the  deed  was  executed  at  the  time  of  facility.  If  the 
other  party  says,  tnie#  the  deed  does  not  prove  its  date,  and  true  the. 
grants  was  facile  for.  a  certain  period,  >  but  I  will  prove,  that  the 
deed  was  executed  anterior,  to  that  period,  this  would,  no  doubt, 
be  sufl^cient  to  redaigue  the  presumption.  Such  is  the  view  which 
I  am  inclined,  to  take;  but  the.pmnt  is  qutle  ^new,  and  I  am  not 
aware  of  any  case  of  this  nature  in  reference  to  a  holograph  deed. 

Lord  MaokenziCk — I  am  iaolined  to* concur  in  the  opinion  oC 
Lord  Gillies*    The  objection  to  the  first  part  of  the  issue,  iqpproved 
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9  Feb.  1838.  of  ]jy  the  Lord  Ordinary,  is,  that  it  fixes  a  definite  time^  for  which 
^''^^y^^    I  think  there  is  no  good  reason.     I  do  not  think  that  the  party  was 

1        bound  to  name  and  make  out  a  time  of  execution  under  the  risk  of 

Optnion  of  josing  his  case.  If  the  deed  proved  its  own  date,  then  he  might 
not  be  allowed  to  go  past  that  date ;  but  if  no  time  is  fixed  for  the 
execution,  as  happens  in  the  case  of  a  holograph  deed,  I  would  let 
the  jury  settle  if  it  was  at  the  time  of  facility.  Indeed,  I  would  bold 
this  even  if  it  were  necessary  to  continue  the  facility  down  to  the 
time  of  death.  I  would  still  object  to  bind  the  pursuer  to  a  parti- 
cular period,  when  the  date  of  the  deed  was  not  certain.  The 
second  objection  is,  that  this  issue  implies  the  durability  of  the  weak- 
ness without  intermission  during  the  whole  period  selected.  Now 
I  am  not  satisfied  that  the  facility  must  necessarily  be  unintermitted 
in  order  to  succeed  in  a  reduction,— I  think  not.  Indeed,  my  doubt 
is,  whether  it  is  necessary  in  the  issue  to  state  any  date  at  ail,  or  to 
have  any  thing  more  specific  than  the  question,  whether,  at  the 
date  of  executing  the  deed,  the  granter  was  facile.  As  to  thepre- 
sumptio  juris,  I  would  not  lay  the  onus  more  on  either  party  than 
results  from  the  necessity  of  some  one  being  the  pursuer.  I  look 
upon  the  deed  as  having  no  date  at  all,  which,  however,  does  not 
prevent  its  being  valid.  On  the  whole,  I  am  inclined  to  approve  of 
the  issue  proposed  by  the  pursuer. 

Lord  CorehotMe. — The  difficulty  which  I  chiefly  feel  in  this  case 
regards  a  point  which  I  do  not  think  is  exactly  before  us.  It  is  the 
point  with  reference  to  the  onus,  and  it  is  one  of  great  difficulty.  If 
the  pursuer  condescended  and  offered  to  prove  that,  previous  to  the 
SOtb  of  October,  the  granter  sunk  into  a  state  of  natural  facility,  in 
which  she  continued,  and  that  the  will  was  executed  at  that  date, 
then  the  case  would  have  been  simple.  But  the  facility  which  is 
here  alleged  is  not  natural  facility,  but  a  facility  arising  from  disease, 
and  the  tendency  of  the  medicines  given  as  remedies  to  weaken  the 
mind.  Now,  in  reference  to  facility  of  this  species,  intervals  may  be 
proved  to  have  occurred,  like  those  whiph  take  plaoe  in  lunacy.  The 
party  may  be  facile  from  the  influence  of  disease  for  a  time,  and  yet 
regain  her  strength  of  mind.  It  is  well  known  that  epilepsy  weakens, 
and  ultimately  destroys  the  mental  faculties,  but  during  the  course 
of  the  disease,  the  person,  though  he  is  for  two  or  three  days  ai^er 
a  fit  totally  incapable  of  business,  may  yet  regain  the  healthy  exer- 
cise  of  his  faculties.  I,  therefore,  would  never  in  the  present  case 
lay  the  burden  on  the  pursuer,  of  proving  a  continued  train  of  im- 
becility, from  the  80th  of  October  downwards.  I  do  not  think 
that  necessary  to  the  reduction  of  the  deed.  I  would  not,  there- 
fore, limit  the  pursuer  in  the  manner  approved  of  by  the  Lord 
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Ordinary,  but  I  would  leave  it  competent  for  the  pursuer  to  prove  3  Feb.  1838. 
that,  within  any  portion  of  that  period,  the^anter  was  facile  at  the    ^^"^v^^ 
time  of  executing  the  deed.     But  then  the  important  question   "^^"  ^'  ^^"^ 
arises,  on  whom  lies  the  onus  of  proving  the  date  ?  Nothing  call  be  Opinion  of 
clearer  than  that,  in  point  of  law,  no  holograph  deed  proves  its  own     ^ 
date ;  but  then  it  does  not  naturally  follow  that,  though  the  granter 
was  facile  from  the  6th  of  December  to  the  time  of  her  death,  the 
deed  must  be  held  to  have  been  executed  within  that  time.   Whether 
the  pursuer  is  not  bound  to  prove  that  it  was  so  I  will  not  say ;  but 
as  Lord  Gillies  puts  it,  suppose  a  party  were,  out  of  five  years  of 
good  health,  proved  to  have  been  one  month  insane,  I  csA  never  pre- 
sume naturally  that  the  deed  was  executed  during  the  month  of  fa- 
cility.   I  do  not  say  the  pursuer  in  this  case  is  bound  to  condescend 
on  the  date  which  he  alleges  to  be  that  of  execution,  for  now  the 
record  has  been  closed.     I  think  the  question  must  be  left  to  be 
settled  by  the  jury  at  the  trial.     I  will  not,  therefore,  go  into  it  now. 
I  am,  therefore,  for  recalling  the  issue  proposed  by  the  Lord  Ordi- 
nary, because  it  excludes  the  competency  of  provmg  facility  except 
during  the  whole  period  stated;  and  I  am  for  approving  of  the 
issue  proposed  by  the  pursuer,  though,  as  the  pursuer  may  prove 
facility  at  any  one  period  of  the  time  stated,  it  may  perhaps  throw 
this  difficulty  on  the  jury,  of  saying,-*-whether  the  period  at  which 
facility  is  proved  was  that  at  which  the  deed  was  truly  executed. 
The  Court  accordingly  pronounced  the  following  judgment: 

*  The  Lords  having  heard  the  counsel  for  the  parties,  alter  the  in-ja  dgment. 
'  terlocutor  complained  of,  and  approve  of  the  issue  proposed  by 

*  the  pursuer,  as  the  issue  to  'try  this  cause ;  reserving  the  ques- 
'  Uon  of  the  expenses  of  this  application.'* 

Loid  Ordinary,  Cuninghame.       AcL  Deano/Fac,  (hlopeJ,.Andenon.      Alt  Sot^^Gtu: 
(RMtherftirdJ  Speirt.  A.  Smith,  W.  S.  and  Kerr  ^  Dtcktofiy  W.  S.  Agents^ 

Jwry  Clerk* 

C.  R. 
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MARQUIS  OF  QUEENSBERRY  and  Othees 

agMfut 
JOHN  WRIGHT  aud  Othbes,  (Kindly  Tenants  of 

LdCUHAESN.)      ' 

Teinds — ^Kindly  TENANTs-^Fotmif  thai  the  Kindly  ienanU  cf 
Lochmaben^  as  the  dominium  utile  of  tkeir  lands  has  passed  Jrom 
the  Cfoum^  are  liable  in  the  payment  of  TeindfortheMinktefi 
stipend. 
The  facts  and  pleas  in  tbis  case  are  i^trbngljr  and  clearly  stated  in 
the  following  Note,  added  by  the  Lord  Ordinary  to  his  interlo- 
cutor. 
Note.       Note. — ^  The  parties  having  now  joined  issue  on  the  merits,  the 
sole  question  occurring  for  decisi<Hi  is,'  whether  the  Kindly  Te- 
nants of  Locbmaben  (being  Crown  rentallers)  are  bound  to  pay 
teind  for  the  prf^)erties  held  by  them. 

*  The  cases  pve  an  elaborate  and  probably  as  dear  a  view  of  the 
history  of  this  andent  territory  as  can  be  traced.  On  the  on^hand, 
the  defenders  (the  Eindljr  Tenant^)  maintain,  that  they  are  not 
liable,  as  they  are  mere  tenants  of  th'e  Crown  'upon  lin  estate 
forming  part  of  an  ancient  demesne  of  the  Kings  of  Scotland,  and 
so  not  liable  for  teind ;  lirhile  the  |iut«uers  allege,  that  the  proper- 
ties in  dispute  formed  partof  the  possessions  of  the  aneestors'of  Bo- 
bert  the  Bruce,  for  ages,  when  they  were  leige  subjects  of  the  Eiiig 
of  Scotland,  and  that  the  lands  Were  thus  at  a  remote  period  liable 
in  all  public  burdens,  civil  and  ecclesiastical,  from  which  they  are 
not  liberated  by  the  heir  succeeding  to  the  Crown. 
'  If  the  question  turned  on  the  precise  ascertainment  of  the  oii- 
gin  of  the  Bruce^s  acquisition  of  this  territory,  the  case  would 
cerUunly  be  involved  in  great  obscurity  and  di£Sculty.  Thepn>- 
bability  is,  that  it,  as  well  perhaps  as  the  whole  surrounding  dis- 
trict, belonged  to  the  Lords  of  Annandale,  long  before  the  illus- 
trious heir  of  the  family  ascended  the  throne.  This  is  the  clear 
opinion  of  Chalmers,  upon  evidence  which  he  quotes ;  and  al- 
though the  grounds  of  that  opinion  are  attacked  in  a  very  elabo- 
rate and  able  disquisition  in  the  defenders'  revised  case,  it  is  pos- 
sible that  some  disdple  of  Chalmers  may,  on  a  fitting  oocasioD, 
be  able  to  vindicate  the  historical  accuracy  of  the  learned  anti- 
quarian. 
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*  But  it  is  thought  that  this  research  is  quite  superfluous  in  the  5  Feb.  188& 
presetat  discussion*    For  whether  the  tcWitory  around  Locbmaben    ^**'V'T[J 
was  part  of  the  royal  demesnes  horn  its  earliest  hist<Mry^  or 'i^as  Q^^lll^lbaTy  v. 
the  fief  of  a  powerful  family  who  succeeded  to  the  Crown^  .seems      ^^^f^ 
to  be  of  no  consequence,  from  the  course  of  the  latest  and  best       Nota. 
considered  decisions  on  the  law  of  tithe.     On  the  one  band,  even 

if  property  were  traced  ever  so  clearly  to  have  been  part  of  the 
royal  possessions  held  by  the  sovereigns  from  remote  4iges  jur^ 
coroDse,  yet  if  it  had  been  latterly  alienated  to  subjects  as' vassals, 
it  is  liable  for  teinds.  On  this  ground  the  decision  in  the  case  of 
Falkland  proceeded  in  1814 ;  and  in  that  of  Denny,  a  feuar  df 
the  old  gwlen  of  the  Castle  of  Dumbarton,  in  1880 ;  the  latter 
case  being  specially  repo^rted  as  fixing  that  *  lands  which  hkve 
been  dissolved  from  the  Crown,  and  beconie  the  'properjby  of  a 
subject,  are  l^ble  ih  teind.^    (Shawns  Teind  Caaes^  p.  289l) 

*  On  the  other  hand,  it  has  been  found',  that  if  the  property  of  ft 
royal  park  remains  to  any  effect  with  the  Crown,  a  party  holding 
the  office  of  keeper  or  ranger,  even  with  an-hereditary  grilnt  en- 
titling  him  to  occupy  the  surface,  and  to  enjoy  the  fruits,  it  is  not 
teinddble.  On  that  ground,  the  decision  in  the  case  of  Lord 
Haddington,  as  keeper  of  the-  King^s  Park,  proceeded.  Still,  iti 
the  latter  case.  Lord  Corehouse,  who  gave  the  opinion,  to  if^hich 
the  majority  of  the  Court  i^sented,  observed — ^  If  the  Earl  of 
Haddington  held  a  fen  of  the  lands,  then  they  most  have  b^n 
teindable,  but  the  reverse  holds,  as  the  !|^arl  is  the  mere  custodier 
ofthepark." 

*  But  the  case  of  Linlithgow  was  decided  on  the  same  day,  and 
there  the  Court  found  the  lands*  liable  inr  teind,  ^  in  respect  that 
diough  they  appear  to  have  been'  originally  Crown  lands,  yet 
having  been  granted  in  feu  to  the  Earls  of  Linlithgow,  and  others, 
and  leverted  to  the  Crown  by  the  attainder  of  the  Earl,  the 
diaracter  of  the' tenure  is  changed,  and  the  iands  have  become 
liable  in  payment  of  teind  in  Hke  manner  as  any  other  lands  held 
feu  of  the  Crown.^ 
^  All  of  these  cases  are  fully  and  accurately  reported  in  the  last 

edidon  of  Sir  John  Gonnell's  work,  Vol.  if.  p.  64«  8ec.  They 
were  pronounced  after  mnch  consideratimi,  in  the  Course  of  which 
the  opinion  of  the  first  counsel  in  England  was  taken  relative  to 
the  practice  of  subjecting  the  present^  or  ancient  royal  demesnes 
in  England,  to  tithe,  and  therefore  it  is  impossible  now  to  ques- 
tion in  this  Court  the  law  thua  deliberately  fixed*. 

*  The  effect  of  these  authoiities,  however,  in  the  present  case,  is 
conceived  to  be  insuperable*'  The'  defenders  possess  on  tenures^ 
to  all  intents  and  purposes^  as  available  to  them  and  as  indeleasi* 
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Marqaii  of 
Queenaberry  o. 
Wright. 

Jiote. 


ble  as  feus.  It  has  been  found,  in  a  series  of  dednons,  (1.)  That 
the  Crown  rentallers  of  Lochmaben  cannot  be  removed ;  Mor.  p. 
15195.  (2.)  That  they  may  alienate  their  lands,  and  convey  them 
onerously,  or  gratuitously,  if  they  choose  to  feudalize  their  rights ; 
Mor.  p.  16316.  (S.)  That  they  may  grant  valid  heritable  secari- 
ties  over,  their  properties,  whether  they  are-  previously  infeft  or 
not ;  Fac.  Coll.  30th  November  1808.  In  short,  for  aught  that 
appears,  they  may  not  only  cultivate  the  surface,  but  dispose  of 
all  pertinents  a  centro  usque  ad  coelum  as  they  please.  The  de- 
fenders .are.  thus  the  proprietors  of  the  subjects  occupied  by 
them,  according  to  every  criterion  by  which  property  can  be  ascer- 
tained. 

^  As  the  defenders  have  the  sole  right  of  property  in  the  lands 
occupied  by  them  (under  a  different  name,  but  with  all  the  sub- 
stantial rights  of  the  udal  proprietors  in  Orkney,)  they  must,  like 
udal  proprietors,  be  liable  in  all  the  burdens  legally  attaching  to 
ownership,  including  stipend  inter  alia.  Of  course  they  will  have 
right  as  proprietors  to  value  their  teinds,  by  which  this  burden 
may  be  limited  and  defined.  The  defenders,  no  doubt,'  have 
founded  on  the  case  of-  Heasilhead  against  his  tenant^  reported 
by  Durie,  in  1699,  to  show  that  a  valuation  by  rentallers  is  incom- 
petent ;  but  that  was  a  valuation  by  rentallers  under  a  subject  supe- 
rior, who  notoriously  are  removable  by  the  landlord,  and,  therefore* 
that  case  was  the  converse  of  the  present  in  the  most  essential  cir- 
cumstance. 

^  Standing  as  the  present  case  does,  on  the  titles,  the  Lord  Or- 
dinary has  not  thought  it  necessary  to  order  any  investigation  to 
be  made  into  the  disputed  matters  of  fact.  But  there  are  some 
important  allegations  made  by  the  pursuers,  which  the  defenders 
do  not  meet  with  any  very  special  explanation  in  answer.  Thas 
in  Art.  14  of  their  Condescendence,  the  pursuers  state  that  the 
defenders  pay  ^  the  ordinary  public  burdens,^  in  illustration  of 
which  averment,  the  pursuers  repeatedly  mention  in  the  case,  that 
the  defenders^  lands  stand  rated  in  the  cess-books,  and  that  they 
have  always  pud  cess.  The  defenders  do  not  advert  at  all  to  the 
cess-books ;  but  they  refer  (Statement  4,)  to  an  order  of  Parlia- 
ment in  1690,  by  which  a  certain  additional  assessment  was  order- 
ed to  be  taken  off.  Still  it  seems  rather  deducible,  from  the  am- 
biguous statement  of  the  defenders  on  this  matter,  that  they  still 
pay  at  least  the  original  imposition  of  cess.  In  like  manner,  the 
defenders^  answer  to  the  15th  article  of  the  Condescendence,  is 
somewhat  equivocal  or  obscure.  But,  independent  of  these  alle- 
gations, it  is  thought  that  the  defenders  are  legally  chargeable 
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<  with  stipend;  in  respect  of  the  proprietary  nature  of  their  rights  5  Pbb.  1838. 

<  to  the  lands  possessed  by  them.  .  ^"^V^^ 

*  Expenses  have  not  been  given  to  the  pursuers,  as  they,  by  not  QueeoXny  v. 

*  brioging  the  question  properly  under  review  in  1810,  may  have      Wright. 
^  led  the  defenders  to  suppose  their  right  to  exemption  from  teiod     Note. 

*  better' founded  than  it  is.** 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

*  Having  considered  the  revised  cases,  and  whole  process,  in  terms 
'  of  the  remit  from  the  Inner-House  of  28th  June  1886,^-In  respect 
^  the  defenders  have  not  ui^^ed  any  other  preliminary  pleas  than 
^  those  formerly  disposed  of  by  the  Court  r  Finds,  on  the  merits, 
^  that  the  defenders  possess  their  *  lands  either  on  written  titles,  or 
'  without  writing,  by- admission  off  all  concerned,  as  Crown  rental- 
^  lers,  whereby  th^  have  a  right  of  property  in  their  whole  po»- 
'  sessions,  ind^eanble  by  thd  Crown,  and  capable  of  being  feudaliz- 
'  ed,  burdened,  and  alienated  by  the  defenders  at  pleasure :  Finds, 
^  that  the  defenders^  property,  if  it  ever  belonged  to  the  Kings  of 
'  Scotland  jure  coronse,  bring  now  held  in  full  and  indisfeasible 
^  property  by  parties  entitled  to  all  the  substantial  rijghts  of  vassals 

'  without  any  limitation  or  reservation  in  favour  of  the  Crown,  is  . 

*  legally  and  validly  dissolved,  at  least  quoad  the  ^dominium  utile, 

*  from  the  Crown,  and  so  is  liable  in  a  rateable  proportion  of  teind ' 
^  duties  for  payment  of  the  minister's  stipend :  Therefore  sustains 

*  the  reasons  of  reduction,  and  reduces,  decerns,  and  declares  in 

'  terms  of  the  libel :  Finds  expenses  due  to  neither  party,  and  ^e-    . 
*cems.* 

Both  parties  reclaitn^. 

The  Court,  on  the  groupds  stajted  in  .the  note  of  the  Lord  Or- 
dinary, odft^rixL 

Uid  Otdmaiy,  Cmtiiighame.  Act.  SoL^Gm  (BuUietfivrd^)  G.  GrBhtm  BeU.  Alt. 
Deem  ofFac.  (tfespetJ  Hutder.  W.  Frater^  W.S.  and  FF.  MarUn^  W.S.  Agents- 
r.  Clerk 


SECOND  DIVISION. 

No.  LVIII.  6th  Faruary  1838. 

GEORGE  CREIGHTON 

against 

ROBERT  RANKIN. 

Caotiuksb — Stat.  4  Geo.  IV.  c.  49 — Stat.  1  and  ft  Wm.  IV.  c. 
4S.-- ITjpon  the  construction  of  the  terms  ^  a  bond  by  a  party 
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Feb.  8, 1838.     and  his  cautioners  fw  the  dueandfaithfid  eweution  ofAeoJfflee 
y^y^        of  treasurer  to  road  trustees,  and  of  Ae  reloHve  clauses  of  the 
K^n^  ^'     S^^^^  ^^  ^^  turnpike  aciSf  it  was  found  thai  the  cautionen 
were  not  relieved  from  the  payment  of  monies  coOeeted  and  ab- 
stracted by  the  treasurer. 
Title  to  pursue— -Special  Mandate.—^  committee  of  dsstriA 
road  trustees  h^vingj  by  special  minute^  instructed  theit  clerk  to 
take  the  neeessar^  measures^  judicial  or  otherwisey  for  obtaOAng 
possession  of  papers  belonging  to  the  trust  in  the  custody  of  a 
treasurer  absconding  i  to  sue  the  treasurer  and  his  cautioners  far 
any  defalcatidnj  and  to  uplift  and  discharge  all  monies  due  or  to 
become  due  to  the  trust^^Foumd  that  such  clerk  was  entitled^in 
virtue  ofsuchspedalmandatej  to  sue  Ae  treasurer  and  cautioners, 
Peogb38— -SuMMQVSf-^CoNTii7G£NCY.*TTA6  nomc  of  oho  (^  hoo 
.  defenders  Having  been  omitted  in  the  contdtssions  of  a  sammmis 
.  in  the  Hheriff  Court j  anda supplementary summqins  hdtfingbeen 
raisied  toeure  the  defect,  but  not.  canfoined  vfith  the  otiginal ;  end 
,   the  original  action  haaoing  been  insisted  tit,  and  the  dtfemder  hJav- 
ing  pleaded  on  the  merits,  without  otijectingto  the  drfeetioe  eon- 
okuim^Heldy  in  oil  advocation  by  the  defender^  after  a  find 
judgment  on  the  merits. against  him,  that  he  woe  not  entitled  to 
flhad  tie^ol^ection  to  htsname  not  beingin  the  conclusions  €fthe 
original  summons. 

Mamtive.  Bt  the  lateG-eneral  Turnpike  Boad  Actfor  Scotland,  4rth  Gea  IV. 
ch«  49f  re-enacted  by  Ist  and  2d  William  IV.  ch.  43,  the  enact- 
ments of  which  are,  by  section  second,  extended  to  all  local  turnpike 
acts,  it  is  provided  under  the  ninth  section :  *  That  the  trustees  act- 
'  ing  under  any  turnpike  act  sbiall  have  power,  at  any  general  meet- 

*  ing,  to  divide  the  roads  comprised  in  such  act  into  districts,  to  name 
<  committees  of  their  number  for  the  more  immediate  direction  aad 

*  management  of  such  roads  or  particular  parts  thereof,  and  to  give 

*  such  committees  (whereof  three  may  be  a  quorum)  such  instruc- 
^  tions,  and  such  powers  as  they  shall  from  time  to  time  think  fit 
'  and  expedient ;  and  the  regulations  herein  above  enacted,  relative 

*  to  the  meetings,  adjournments,  majorities,  orders,  determinations, 

*  powers,  and  authorities  of  trustees,  shall  in  like  manner  apply  to 

*  and  affect  all  such  committees/ 

By  the  tenth  section  it  is  enacted, '  That  it  shall  be  lawful  for  the 

*  trustees  acting  und6r  hny  liunplkeilct,  to  appoint  clerks,  collec- 

*  tors,  treasurers,  superintendeola,  surveyors,  and  other  officers, 
^  with  reasonable  salanes  o^  alIo#att<5eiS  for  their  trouble.^ 

.  By  the  eleventh  section,  provision  is  made  that  ^  the  trustees  of 

*  every  turnpike  road'  shall  take  sufficient  security  from  the  trea- 
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surer  appointed  by  them  for  the  due  and  faithftti  execution  of  his  ^J^^  I83a 
oiBoe. 

By  the  fourteenth  section  of  the  act  k  is  enacted,  *  That  aH  orders 
'and  proceedings  of  the  trustees  of  every  turnpike  road,  together 
<  with  the  names  of  the  trustees  present  at  every  meeting,  shall  be 
'  entered  in  a  book  to  be  kept  by  the  clerk  to  the  uaid  trustees  for 
^  that  purpose,  and  be  signed  by  the  preses  of  the  meeting  at  which 

*  such  orders  or  piioceedings  shall  be  froipi  time  to  time  made  or 

*  had  ;^  and  extracts  from  such  books,  signed  by  the  clerk,  are  de- 
clared to  be  good  evidence  in  all  courts  of  justice. 

And  by  the  fifteenth  section  it  is  farther  enacted,  <  That  the  trus- 

*  tees  of  every  turnpike  road  shall  direct  a  book  to  be  provided  and 
^  kept  by  their  derk  or  treasurer  for  the  time  being,  in  which  book 
'  such  derk  or  treasure  shall  enter  true  and. regular  accounts  of  all 
'  rams  of  money  received  and  expended  on  account  of  the  road  for 
'  which  be  shall  act,  and  of  the  several  articles,  matters,  and  things 

*  tat  whksb  such  slitns  of  money  shall  have  been  disbursed  C  and 
eertain  penalties  are  imposed  up^n^the  clerk  or  treasurer  refusing 
inspection  of  such  book,  or  otherwise  contravraing  the  statutory 
provisions  in  regard  thereto. 

By  section  sixteenth  it  is  enactiki^  ^  That  the  trustees  of  every 
turnpike  road  may  piffsue  and  be-  pursued  in  all  actions  or  pro- 
cesses, in  the  name  of  their  clerk  or.  treasurer  for  the  time  be- 
ing; and  that  no  action  or  process  brought  or  commenced  by 
er  against  any  trustees  of  any  turnpike  road,  by  virtue  of  this  or 
tay  other  act  of  Parliament,  in  the  name  of  their  clerk  or  treasurer, 
shall  cease  by  the  death  or  removal  of  such  clerk  or  treasurer,  or 
by  the  act  of  such  clerk  or  treasurer  without  the  consent  of  the 
said  trustees,  but  that  the  derk  or  treasurer  for  the  time  to  the 
taid  trustees  shall  always  be  deemed  to  be  the  pursuer  or  defen- 
der (as  the  case  may  be)  in  every  sucb  action  or  process  :  Pro- 
vided  always,  Uiat  all  Expenses  of  process  or  proceedings  so  incur- 
red by  sucb  derk  or  treasurer,  shall  be  reimbursed  and  paid  out 
of  the  truetrfunds  of  the  turnpike  road  for  which  he  ehall  act.^ 
By  section  17th  it  is  enacted,  <  That  all  such  officers  as  shall  be 
appobted  by  the  trustees  of  any  turnpike  road  shall,  as  often  as 
required  by  the  trustees,  render  and  give  to  them,  or  to  such  per- 
son as  diey  shall  for  that  purpose  appoint,  a  true,  exact,  and  per- 
fect'account,  in*  writing,  under  their  respective  hands,  with  the 
proper  vouebers,  of  all  monies  which  they  shall  respectively,  to 
the  timeof  rendering  such  accounts,  have  received,  paid,  and  dis- 
bursed by  virtue  of  this  or  any  turnpike  act,  or  for  or  on  account, 
or  by  reason  of  their  respective  offices;  and  in  case  any  money 
80  received  by  any  such  officer  shall  remain  in  his  hands,  the  same 


384 


DECISIONS  OF  THE 


Ko.5a 


6  Feb.  1838. 


Creighton  v. 
Rankin. 

Namti?e. 


shall  be  paid  to  the  trustees,  or  to  such  person  as  they  shal],  is 
writing  under  their  hands,  authorize  and  empower  to  receive  the 
same ;  and  if  any  such  officer  shall  refuse  or  wilfully  neglect 
to  render  and  give  such  account,  or  to  produce  and  deliver  up 
such  vouchers,  or  shall,  for  the  space  of  fourteen  days  after  being 
thereunto  required  by  the  said  trustees,  so  refuse  or  neglect  to 
render  and  give  up  to  them,  or  to  such  person  as  they  shall  direct 
or  appoint,  all  books,  papers,  writings,  tools,  matters  and  thmgs 
in  his  hands,  custody  or  power,  beloQg^ng  or  relating  to  the  road 
for  which  he  shall  act,  then  it  shall  be  lawful  for  the  Sheriff,  or 
Justices  of  the  Peace  in  quarter-sessions  asaembled,  for  the  shire 
where  the  officer  so  refusing  or  neglecting  shall  be  or  reside,  upon 
complaint  made  by  or  on  behidf  of  the  said  trustees,  to  hear  and 
determine  such  complaint  in  a  summary  way,  and  to  cause  such 
money  as  shall  appear  to  be  due  and  upaid  to  be  levied  by  poind- 
ing  and  sale  of  the.  goods  and  effects  of  such  officer,^  &c. 
Also  by  the  sub»8ting  road  act  for  the  county  of  Ayr,  passed 

n  1827,  it  is  enacted  by  section  S2d,  *  That  the  trustees  who 
shall  be  appointed  for  the  spedal  care  and  management  of  any 
district,  or  particular  roads,  shall  be  subject  to  the  control  of 
the  general  meetings  of  the  trustees  appointed  by  this  act,  for 
theit  proceedings  in  the  matters  committed  to  them,  and  shall  be 
accountable  to  the  said  general  meetings  for  their  intromis^oos 
with  the  revenues  and  management  of  the  affairs  of  such  district 
or  road ;  and  for  these  purposes  they  shall,  on  or  before  the  Slst 
day  of  July  yearly^  transmit  to  the  clerk  of  the  general  meeUngs 
a  stale  of  tke  revenues  of  such  district  or  road,  and  of  the  expoi- 
diture  thereon,  and  an  account  of  all  other  transactions  for  the 
year  ending  on  the  S6th  day  of  May  preceding ;  also  a  list  of  all 
debts  affecting  the  same,  in  order  that  the  same  may  be  laid  be- 
fore the  general  meeting  on  the  $rst  Wednesday  of  August 
yearly,  under  a  penalty  not  exceeding  L.  5  sterling.^    And  by 

tUe  23d  section  of  the  local  turnpike  act  of  1827,  it  is  enacted,^  That 
all  such  accounts  so  laid  before  the  general  meeting  shall,  under 
their  authority,  be  enamined,  audited,  and  reported  to  a  subse- 
quent general  meetiqg,  by  whom  the  same  shall  be  finally  settled; 
and  the  clerk  to  the  general  meetings  of  the  trustees  appointed 
by  this  act  shall,  on  or  before  the  first  Wednesday  of  November 
yearly,  make  up  an  abstract  from  the  committee's  report  of  the 
whole  accounts  which  shall  have  been  transmitted  to  him,  show- 
ing the  revenues  of  each  road,  and  expenditure  thereon,  the 
amount  of  the  whole  debts  affecting  the  same,  and  such  other 
particulars  as  the  said  trustees  shall  from  time  to  time  direct  i 
which  abstract  shall  be  Icud  before  the  meeting  to  be  held  on  the 
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^  said  first  Wednesday  of  November,  and  shall  be  open  for  the  in*  6  Feb.  1838. 

*  spection  and  perusal  of  the  trustees  and  creditors  on  the  tolls  au-  ^'^T/'^^ 

*  thorized  to  be  levied  by  this  act/  &c.  Sr  ""^ 

At  the  first   meeting  of  the  trustees  under  it,  held  at  Ayr, 

Ihb  July  189T,  authority  was  given  to  the  committees  appointed 

for  the  management  of  the  different  lines  of  road  under  the  present 

Act,  to  continue  their  management,  taking  along  with  them  the 

new  trustees  appointed  by  the  present  Act,  and  recommending  to 

the  former  conveners  to  call  meetings  for  the  purpose  of  appoint* 

log  clerks,  cashiers,  and  collectors.     In  virtue  of  this  authority,  a 

meeting  of  the  trustees  fot  the  district  of  Lochlibo  was  held  at  Beith 

upon  27th  July  18S7»  when  Robert  Rankin,  junior,  writer  in  Ir. 

vine,  was  appointed  treasurer  of  the  district ;  and  upon  the  Sd  of 

August  following,  a  bond  was  granted  by  Rankin  for  the  faithful 

performanoe  of  his  office,  and  by  Robert  Dunlop,  merchant  in  Ir* 

vine,  and  Patrick  Creighton,  tanner  in  Kilwinning,  as  his  caution-* 

ers.    The  obligations  in  the  bond  are  as  follow  : — 

*  Now  wit  ye  us,  the  said  Robert  Rankin,  junior,  as  principal, 

*  and  the  said  Robert  Dunlop  and  Patrick  Creighton,  as  caution* 
'  erg,  to  have  bound  and  obliged,  likeas  we  by  these  presents  bind 
'  and  oblige  ourselves,  jointly  and  severally,  and  our  heirs  and  exe* 
^  CQtors,  that  I,  the  said  Robert  Rankin,  junior,  shall  not  only  duly 
^  and  faithfully  execute  the  said  office  of  treasurer,  but  also  from 
'  time  to  time,  and  as  often  as  may  be  required,  hold  just  compt, 
'  reckoning,  and  payment  to  the  said  trustees,  or  quorum  of  them, 
^  of  my  intromissions  with  the  funds  of  the  said  road,  and  any  other 
^  road  which  may  be  put  under  the  management  of  the  said  com- 
'  mittee,  and  of  all  monies  that  shall  be  paid  over  to  me  as  treasurer 
'  foresaid,  so  long  as  I  shall  be  continued  in  office ;  and  particular. 
'  ly,  that  all  monies  to  be  received  by  me  shall  from  time  to  time 
^  be  lodged  in  a  bank,  in  an  account-current  to  be  opened  in  my 

*  name  for  behoof  of  the  said  road,  and  that  I  shall  at  no  time  keep 
^  in  my  hand  more  than  L.  SO  foi^  answering  contingencies, — all 

*  this  wider  the  penalty  of  L.  200  Sterling,  attour  performance.'* 

The  Lochlibo  road  was  the  principal  road  under  the  charge  of 
tbis district  body  of  trustees;  but  the  formation  of  two  new  lines» 
the  Monkredding  line  and  another,  departing  from  the  main  line 
and  tributary  to  it,  was  contemplated  at  the  passing  of  the  Act,  and 
these  new  lines  were  included  among  the  turnpike  roads  enumerat- 
ed m  the  Statute.  A  general  meeting  of  the  county  trustees  was 
held  at  Ayr  on  the  1st  of  August  1827,  at  which  took  place  the  per- 
manent nomination  of  trustees  for  the  special  management  of  dis- 
tricts ;  and  among  others^  the  Lochlibo  district  trustees  were  ap- 
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6  Feb.  I8S&  ^  pcnnted  to  take  charge  of  the  following  roads :  The  LocUibonNid; 
and  the  Monkredding  road,  not  formed  till  1886. 
f^San.  ^'  Rankin  continued  treasurer  till  June  1833,  when  he  absconded, 
^  "T'  having  trust  funds  in  his  hands  to  the  amount  of  L.  367,  6s.  8d^ 
and  consisting  chiefly  of  toll-rents  collected  a  few  months  previous- 
ly. At  a  meeting  of  the  district  trustees,  held  at  Beith,  i4th  June 
1883,  it  was  resolved  : — 

^  The  meeting  having  learned  that  the  treastirer^s  abscondiDg  if 

*  matter  of  notoriety,  instruct  Robert  Rankin,  writer  in  Irvine,  tk 

*  clerk,  to  take  such  measures,  judicial  or  otherwise,  as  may  beiie> 
'  cessary  for  obtaining  possession  of  the  books,  vouchers,  and'otber 

*  papers  belonging  to.  the  trust,  which  were  under-the charge  of  tke 

*  treasurer.     The  meeting  also  unanimously  agree  to  the  motionof 

*  Mr  Brown,  and  authorize  the  clerk  to  uplift  and  discharge  ttw 

*  balance  due  to  the  trust  by  the  treasurer ;  and  to  uplift  fn>m.tl» 

*  bank  any  funds  which  may  there  be  deposited  in-hianame-;  and 

*  if  necessary,  to  sue  the  treasurer  and  his  cautionprs  for  aayd»> 

*  falcation  there  may  be;  also  to  uplift  and  discharge  all  other  mo- 

*  nies  due  and  to  become  due  to  the  trust/ 
Robert  Rankin  raised  an  action  before  the  Sheriff  of  Aynhin, 

(6th  July  1833,)  setting  forth  his  title  to  pursue,  as.  clerk.  *  to  tbe 

<  committee  of  road  trustees  for  the  Lochlibodistrict,  as.repres0Dt 
( ing  the  said  committee,  and  duly  and  specially  authorized  by  a^ 

<  neral  meeting  thereof,  held  at  Beith  on  the  1 4th  day  of.  June  1889^ 

*  to  raise  and  pursue  the  acuon  after-mentioned,  conform  toooti* 

*  fled  extract  of  the  minutes  herewith  prcxluced,  upcm  and  ttgms^ 
^  Robert  Rankin,  junior,  writer  in  Irvine,  as  principal,  and  Patrick 
^  Creightoup  tanner  in  Kilwinning,  and  Mrs  Mary  Hutcbison  or 

*  Dunlop,  relict  of  the  deceased  Robert  Dunlop,  merchi^nt  in  Ir- 
'  vine,  and  Jane  Dunlop  residing  there,  his  daugbtftr,'  as  caution^ 
ers,  and  generally  the  action  was  libelled  throughout  against  Pft" 
trick  Creighton.  But  the  action  concluded  (L)  for  exhibition  aod 
production  of  a  state  of  the  treasurer's  intromissions.;  (IL)  for  pay- 
ment by  the  principal  and' cautioners  of  the  balance  due  upon  the 
intromissions;  and  (3)  for  payment  by  them  of  the  penalty  stipu- 
lated in  the  bond,  as  the  consequence  of  theaffairsof  tbe  trustbaff 
ing  been  unfaithfully  executed,  and  Patrick  CreightoQ'!8:naDie  «ai 
omitted  in  the  enumeration  of  the  diefenders,  in  ,the  first  hnanchof 
the  conclusion,  the  remaining  branches  bearing- referenoe  generally 
to  *  the  said  defenders.^ 

Creighton  alone  lodged  defences  to » the  action,  statiog  preUmif 
nary  objections  as  to  the  title,  but  none  as  to  tbe.  regularity  ^ 
the  summons,  in  respect  of  the  omission  pf  his^name  in  thexQadiif 
sion. 
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Bankih  raiSi^  a  supplementary  action'  specially  against  Creigh-  6  Feb.  1838. 
ton,  pn)ceeding  upon  the  sanie  nai1*atiVe,  and  containing  the  same  ^'"^'^/^ 
coDcIusions  with  the  original  libel.     The  Sherifif  remitted  the  sup-  r^^°  *'' 
jAementajj  aiction  to  the  original  action  prfe«ently  (fepending  in  his    — : 
Court  ob  eontingefitiaim*    No  interlocutoir'of  conjunction  was^  how- 
ever, prbhounced. 

The  Sheriff  prdnounced  an  interlocutor  in  the  original  process, 
repelling  the  objection  to  the  title,  when,  at  this  stag^of  the  cause, 
the  original  defender,  Patrick  Creightlon,  died,  and  his  br6the^  and 
repre^Qtative,  George  Cretghton,  made  appeieli^an^e,  and  sisted  him- 
self as'dJ^ftndier  in  thesis  termfe :  *  The  said  Greot-ge  Creigbton  hereby 
'  sidts  himself  as  a  defender  in  this  cause;  as  the  representative,  and 

*  in  room  of  th^'  said  Patrick  Cr^^tdn,  his  brmhe^,  and  craves  that 
^  the  case  be  foithwlth  proceeded' in.^  The  Sheriff  then  <  siKts  George 
'  Creighton  of  Ardoch  as' a  defender  in  this  pi^ocess,  in  room'  of  his 
^brother,  Patrick  Creighton,  and  transfers  the'aetibb  against  him 

*  accordingly,'  Thereafter  the  Sheriff-SiiblBtitute  pronounced  the 
fiSWing  interlodutor,  adhiered  to  by  the  Sheriff  on  app^ : 

^  Finds,  frbm  the  extract  bond  of  ciLution  produced,  thdt  the  said 
Bbbeit  Rankin,  junior,  and  Bobert'  Dunlop  and=  Patribk  CreSgh- 
tOD,  ashls'cautibnerd,  bound  anid  obliged*  thismsel^es,  jointly  and 
severally,  and  their  heirs  and  executors,  that  he,  the  staid  Robert 
Rankin,  Junior,  should  not  only  duly  and  &ithfu11y  estecute  the 
said  office  of  treasurer,  but  also  from  time  to  tim^,  and  as  oftem  as 
might  be  required,  hold  just  compt  aikd  reckoning  and  payment 
to  the  said  trustees,  or  quorum  of  them,  of  his  intromissions  with 
the  fund^  of  the  said  road,  and  any  other  t'oad  which  might  be 
put  under  the*  management  of  the  said  committee,  and  of  all  mo- 
nies that  should  be  paid  over  to  him  as  treasurer  foresaid,  so  long 
as  he  should  be  continued  in  office ;  and  particularly,  that  all  mo- 
nies to  be  received  by  him  should,  from  time  to  time,  be  lodged 
in  a  bank,  in  an  accoi!mt-cu)rrent'  to  be  opened  in  his  naiiie  for  be- 
hoof of  thti  said  road^  and  that  he  shbuld  at  no  time  keep  in  his 
hand  more;  than  L.  20  Sterling  for  answering  contingencies : 
Therefore,  repels  the  defence  on  the  title  to  ptirsue,  and  findb 
that  the  trustees,  or  thbse  appointied  by  them,  in  terms  of  said 
bond;  are  entitled  to  call  the  defenders  to  account :  Sustains  a6> 
tiott'irt  the  purser"  Robert  Rankin*s  instance,^  &c. 
The  amount  of  the  treasurer'^s  intromissions,  for  wliicH  he  and 

his  cautioners  were  found  liable,  was  afterwards  fixed  at  L.  367, 

^  8d:,  fbk*'Wbidi'6t2m,  with  interest  and  expenses,  decfit^  waspro- 

iKWnKjed, 
Creigtttdii  'advofciited ;  and  in  the  lettiers  of  advocation  thcf  two  proi 

ettsbSj  origitiftr  a!id  sappli^entkryi  were  re<ffted,  and  the  advoctftot 
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G  Feb.  1838.  craved,  that,  '  for  the  reasons  and  causes  to  be  proponed  at  discus- 
sing hereof,  the  foresaid  processes  and  action  should  be  advocated.' 


Creighcon  v. 
Rankin. 

Pursuer's 
Pleas. 


Defender*8 
Pleas. 


Puifuer*! 
Pleas. 


The  advocator  pfeoded — (L)  Rankin  had  no  title  to  sue  asderk 
to  the  district  road  trustees.  The  clerk  or  the  treasurer  to  the  ge- 
neral road  trustees  of  the  county  are  alone  authorized  to  sue  and  to 
be  sued  for  behoof  of,  or  as  representing  their  constituents :  1  and 
2  Will.  IV.,  c.  4a  Williamson  v.  Goldie,  2d  March  18S2.  The 
minute  of  the  meeting  of  the  committee  of  the  district  road  trus- 
tees was  merely  an  authority  to  bring  an  action  otherwise  compe- 
tent and  legal,  and  did  not  vest  any  right  or  title  in  the  respondeat 
himself  to  pursue  at  his  own  instance.  (2.)  The  supplementuj 
action  had  not  the  effect  of  making  the  advocator  a  party  to  the 
original  action,  or  of  validating  the  procedure  against  him,  the  ac- 
tions never  having  been  conjoined ;  and  previously  to  the  date  of 
decree  the  supplementary  action  was  asleep. 

Rankin  pleaded — (1.)  That  the  title  libelled  on  was  good,  and 
the  terms  of  the  bond,  the  minute  of  June  1888,  and  the  provisions 
of  the  road  acts :  (2.)  The  supplementary  action  having  been  re- 
mitted to  the  original  action  ob  contingentiam,  and  the  advocator's 
predecessor  having  pleaded  on  the  merits,  and  gone  to  issue  with 
the  pursuer,  and  the  advocator  himself  having  afterwards  aated 
himself  as  defender,  any  objection  otherwise  competent  on  the 
ground  of  there  having  been  no  formal  or  express  conjunction  of 
the  actions,  was  not  now  pleadable ;  but  the  two  actions  being  bodi 
advocated,  and  in  this  court,  may  yet  be  conjoined,  if  necessary ;  or, 
at  all  events,  farther  procedure  ought  to  be  sisted  till  the  objectioo 
in  form  has  been  effectually  remedied.  Boyd  o.  Lang^  SO  Janu- 
ary 1882 ;  Eerr  v.  Martin,  6th  February  1886. 

In  the  cases  ordered  by  the  Lord  Ordinary,  the  parties,  beadesdisp 
cussing  the  question  of  relief  from  the  cautionary  obligation,  plead- 
ed strongly  on  the  preliminary  objections  founded  upon  the  want 
of  title  in  Rankin,  and  the  inapplicability  of  the  original  action  to 
Creighton,  the  advocator. 

The  cause  on  the  merits  depended  on  circumstances,  and  on  the 
terms  of  the  statutes,  which  the  Court  held  not  sufficient  to  liberate 
the  cautioner,  as  on  the  ground  of  negligence  or  misconduct  on  the 
part  of  the  trustees. 

The  advocator  pleaded — That  his  brother  was  liberated  from  his 
cautionary  obligation, — in  respect,  (1.)  That  the  trustees  who  took 
the  security  violated  their  duties  towards  the  cautioners  under  the 
bond,  statutes,  resolutions,  and  flirections  of  the  general  road  trof- 
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tees:  (&)  In  respect  of  their  gross  negligence  and  connivance  with  ^  ^^  '^^ 
the  principal  debtor  in  retaining  the  trust-funds  and  otherwise,  as     \JV^^ 
appearing  from  the  record  and  productions:    (3.)  In  respect  of  Bankm. 
their  not  having  intimated  the  deviations  and  omissions  of  the  prin-  pJjIjZ,*, 
,  dpal  debtor  to  the  cautioners,  or  required  them  to  cause  the  monies  Pkas. 
retained  to  be  deposited  till  long  after  the  principal  debtor  had  be- 
come bankrupt  and  absconded,  and  cited  Duncan  v.  Porterfield, 
18th  December  1826,  and  other  cases,  where  cautioners  were  re- 
lieved through  negligence  of  the  party. 

The  respondent  pleaded — (1.)  That  the  advocator  was  justly  held  Defender*! 
liable  for  the  intromissions  with  the  road  funds  of  Robert  Rankin,  ^ "" 
Junior,  in  manner  and  to  the  extent  found  by  the  Sheriff's  inter- 
locutors, which  were  in  all  respects  just  and  well  founded :  (2.) 
That  DO  sufficient  or  relevant  defence-in-law  had  been  stated,  or, 
io  the  facts  of  the  case,  to  liberate  the  advocator  from  his  obliga- 
tion as  representing  his  brother,  the  original  defender,  on  the  ground 
either  of  violation  of  duty,  negligence,  want  of  due  intimation,  or 
mora  on  the  part  of  the  road  trustees. 

The  Lord  Ordinary  made  avizandum  to  the  Court,  with  the  fol- 
lowing note : — 

*  The  Lord  Ordinary  thinks  this  case  attended  with  some  diffi-  "^^  ^"- 
'  culty,  bod)  as  to  the  prdiminary  points  and  the  merits ;  and  as  the 

*  cases  are  already  printed  with  an  obvious  view  to  an  ultimate 
'  judgment  of  the  Court,  he  thinks  it  best  to  put  it  in  the  way  of 
'  such  a  decidon,  with  as  little  delay  and  expense  as  possible.    He 

*  has  not,  of  course,  formed  any  decided  opinion,  but  shall  state 
^  generally  the  views  which  have  occurred  to  him. 

^  As  to  the  respondent's  title  to  pursue  as  a  district  clerk  under 
'  the  general  road  act,  the  Lord  Ordinary  is  rather  inclined  to  sup- 

*  port  the  title,  on  the  grounds  stated  at  p.  10  et  seq.  of  Rankin's 
'  case.  The  case  of  Williamson,  however,  he  thinks  was  rightly 
^  dedded  in  the  circumstances  which  there  occurred  ;  and,  though 
^  the  opinions  ascribed  to  the  Judges  in  the  printed  report  appear 
'  to  go  upon  a  more  general  view,  he  has  a  strong  impression  that 
'  they  should  be  understood  as  referring  to  these  circumstances. 
^  As  it  is  very  important,  however,  that  the  point  should  be  finally 
^  setded,  the  doubt  which  he  humbly  entertains  as  to  the  larger 

*  applications  of  these  opinions  would  of  itself  liave  determined  him 

*  to  report  the  cause  without  a  decision. 

*  The  Lord  Ordinary  is  also  inclined  to  support  the  pursuers 

*  title,  on  the  special  mandate  or  authority  contained  in  the  minute 
'  of  the  trustees  of  1 4th  June  188S,  by  which  he  is  expressly  em- 
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Creigbton  v. 
Uankid. 

Lonl  OrcU- 
nay's  Note. 


powered  and  directed  to  uplift  Aod  di9eharg6  any  balimee  due  by 
the  treasurer,  and  if  necedsary,  to  me  him  and  his  cautioners  lor 
the  amount.  The  advocator  represents  this  as  a  mere  mandate 
to  a  law-agent  to  raise  an  action  for  bis  emfdoyers ;  in  which,  of 
course,  the  only  competent  pursues  would  be  the  employers,  aod  ^ 
not  the  agent.  And  from  the  want  of  any  repress  direction  Id 
sue  in  his  own  nome^  the  matter  is  no  doubt  attended  with  aone 
difficulty.  The  Lord  Ordinary,  however,  must  obaerve,  \Ay 
That  the  authority  is  plainly  given  to  ihe  reqpMKident,  not  as  a 
law-agent,  or  with  a  primary  view  to  litigation,  but  as  their  clerk 
or  attorney,  and  in  order  that  he  might  bkoself  act  on  tbeir  de- 
legated authority ;  and,  Stf,  That  thwe  is  ancordingly  an  express 
power,  not  only  to  require  payment  of  the  bahmce,  but  to  dM* 
diarge  it,  which,  of  course,  he  could  only  do  by  a  receipt  signed 
by  himself  as  commissioner  and  attorney,  or  per  procuradon  of 
the  trustees ;  and  consequently,  that  the  alternative  authority  to 
sue,  if  payment  could  not  be  obtained  extrajudicially,  must  be 
held  to  have  been  granted  in  the  same  character.  The  parties 
may  look,  upon  this  point,  to  the  cases  of  Wilson,  8th  February 
1822  (I  Shaw,  S04;)  Gemmel,  19th  November  1830  (9  Shaw, 
38  ;)  Low,  1st  June  1826  (4  Shaw,  661 ;)  and  Oswald,  17th  Fe- 
bruary  1827  (6  Shaw,  381.) 

*  As  to  the  alleged  nullity  (^  the  whole  proceeding,  in  respect  of 
the  omission  of  Creighton^s  name  in  the  conclusion  kJL  the  originil 
action,  there  is  also  very  considerable  difBcuIty ;  but  the  Loid 
Ordinary,  on  the  whole,  and  chiefly  on  the  strength  of  the  de- 
cision in  the  case  of  Boyd,  20th  January  1882  (10  Shaw,  SIS,) 
and  on  the  grounds  stated  in  Lord  Glenlee's  o{Hnion  in  that  case^ 
would  have  been  disposed  to  overrule  that  objection.  As  ^ngs 
now  stand,  be  is  of  opinion  that  the  reqxMident  can  get  no  aid 
from  the  supplementary  action,  though  it  may  still  be  competeBt 
for  him  to  waken  it,  and  advocate  ob  contingentiam. 

*  On  the  merits,  the  Lord  Ordinary  is  disposed,  though  with 
great  hesitation,  to  go  into  the  views  of  the  advocator.  The  amis- 
sion of  the  trustees  to  require  the  tFeasurer  to  lodge  the  money 
drawn  by  him  regularly  in  the  bank,  might  not  perhaps  have  beeo 
sufficient  to  liberate  the  sureties.  But  what  weighs  with  him,  is 
their  neglecting  at  the  successive  audits,  either  to  require  actual 
payment  to  themselves  of  the  growing  balances  in  his  hands,  in 
terms  of  the  17th  section  of  the  act,  or  at  least,  to  direct  and  en- 
force the  application  of  these  balanoes,  after  reserving  what  might 
be  immediately  necessary  for  outlay  on  the  road,  towards  pajrment 
of  the  heavy  accumulating  interests  on  the  large  debts  with  which 
they  were  burdened,  wd  which  they  had  been  urgently  required 


^ 
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by  tbe  general  body  to  keep  down  by  mich  an  f^pplicatioii.    The  ^  ^^^'  i^^- 


Lord  Ordinary  does  not  adfspt  the  advocator's  conBtruction  of  the  ^  .  , 
17th  section  to  the  full  extent  of  holdii^,  that  ^very  farthing  in  Rankin, 
the  bands  or  bank-account  of  the  treasurer  must  have  been  paid  j^^^q^. 
over  at  every  audit,  although  the  neceseaty  outlay  on  the  road  nary's  Note, 
might  bave  required  the  greater  part  of  it  to  be  instantly  paid 
beck  to  him.  He  thinks,  on  the  amtrary,  that  a  reasonable  sum 
for  meeting  current  expenses  might,  and  indeed  ought  always  to 
have  been  left#  But  if  the  statements  at  the  bottom  of  page  84, 
aad  top  of  page  t^  of  Craghton's  case,  are  at  all  correct,  (and 
from  any  view  the  Lord  Ordinary  has  been  able  to  take  of  the 
account  in  pfocess,  he  is  disqposed  to  think  they  are.  so,)  he  ap- 
prehends^ tbal,  under  tbe  true  meaning  of  that  section,  as  well  as 
by  the  express  direction  of  tbe  general  trustees,  the  district  com- 
mittee was  bound  to  have  taken  out  of  the  bands  of  their  treasurer 
by  fast  the  greater  part  of  what  they  imprcqperly  left  with  him ; 
9md  that  ia  so  conducting  themselves,  tbey  viokted  both  an  ex- 
press injunction  of  the  statute,  and  t  very  plain  and  obvious  duty, 
•sat  common  law ;  and  therefore,  and  without  questioning  the 
authority  of  any  thing  «^d  or  decided  in  a  higher  quarter  in  the 
recent  casq  of  M^Taggart^s  TVustee%  tbe  Lord  Ordinary  must  think 
that  they  have  given  the  cautioners  a  fair  ground  for  maintaining 
that  they  have  be»  relieved  of  their  responsibility.^ 

At  advising  on  17tb  January  1888— 

I/ird  M^duyvu* — There  are  certain  preliminary  points  discussed  Opbion  of 
in  these  caBes«  as  well  as  the  question  on  the  merits*     1.  With  re- 
gard  to  the  preliminary  defences,  I  am  of  opinion  that  there  is  a 
sufficient  title  in  the  pursuer  to  insist.     Without  going  into  the 
esse  of  Williamson  founded  on,  tbe  minute  of  183S  appears  to  me 
expressly  to  authorize  the  derk  to  sue.     Then,  S.  As  to  this  de- 
fender not  beiflg  properly  called  in  the  outset  of  the  process,  it  may 
be  true  that,  in  the  original  summons,  there  is  an  omission*-a  mere 
causal  error,  to  direct  the  conclusions  against  him  nominatim,  when 
the  narrative  shows  that  it  was  intended  to  conclude  against  him ; 
but  tbe  supplementary  summons  cures  the  defect.     It  is  said  that 
tbe  supplementary  summous  was  only  remitted  by  the  Sheriff  to 
the  original  action^.and  was  not  coojoined^  and  that  it  is  at  pre- 
sent  asleep  in  the  infmor  court     This  b  true.    And   though  in 
point  of  form  there  might  be  a  difficulty  in  decerning  against  the 
defender,  it  would  be  easy  to  waken   die  process  in  the  inferior 
court,  and  then  advocate^  or  we  mi^t  remit  with  instructions  to  the 
Sheriff  to  waken  and  proceed. 

*  RtviBed  by  his  Lordship. 
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dVeh,  1838.      Qii  the  merits.     Looking  to  the  tenns  of  the  obligation,  the 
^V^*^  money  was  to  be  lodged  in  the  bank.     Much  is  founded  on  the 
Rankin.      17th  section  of  the  Act,  which  no  doubt  makes  the  case  one  of  great 
^  .": —  ^    importance.   But  that  section  of  the  Act  is  only  applicable  to  every 
Courts         annual  adjustment  of  accounts.     It  was  not  intended  to  take  every 
farthing  out  of  the  treasurer's  hands ;  as  it  was  essential  there 
should  be  money  at  all  times  in  hand  to  meet  the  current  emer- 
gencies of  the  trust. 

I  have  no  difficulty  upon  the  general  rule  of  law.     It  is  only  in 
the  application  of  that  general  rule  that  difficulty  arises.     But  the 
doctrine  cannot  be  carried  so  far,  in  the  present  case,  as  to  relieve 
the  cautioners  entirely,  and  to  throw  the  liability  on  the  trustees, 
when  the  cautioners  are  taken  bound  to  see  this  condition  as  to  de- 
positing the  money  in  the  bank  fulfilled  as  well  as  the  trustees  were. 
The  first  duty,  no  doubt,  is  faithfully  to  discharge  the  office,  and 
some  cases  go  far  in  holding  trustees  responsible  for  their  gross 
neglect  of  the  manner  in  which  a  party  employed  by  them,  and  for 
whom  cautioners  are  bound,  has  discharged  the  duties  incumbent 
on  him.     But  none  of  the  cases  of  Duncan  and  others,  which  were 
cases  of  very  gross  neglect,  go  near  so  far  as  is  now  concluded  for. 
Down  to  1880,  there  was  no  blame  imputable  to  the  party. 
There  was  just  L.  SQ^  l^s.  remaining  in  his  hands  at  the  balance 
at  that  time;  indeed,  on  the  11th  June  he  was  L.  37  in  advance. 
In  1831,  the  books  were  balanced,  and  in  April  1838,  the  balance 
was  reduced  to  L.  77.     It  is  not  alleged*  that  the  trustees  knew 
there  was  to  be  a  cessio  fori  by  the  treasurer  in  1833;  and,  in  the 
whole  circumstances,  I  cannot  think  there  was  any  such  gross  ne* 
gleet  as  can  relieve  the  cautioners. 

Lord  62en2^e.— -The  preliminary  defences  may  be  at  once  disi* 
missed.  As  to  the  amount  of  liability,  I  do  not  think  there  is  suffi- 
cient before  us,  at  present,  to  enable  us  to  adhere  at  once  to  the  She- 
riff's interlocutor,  and  decern  for  a  certain  sum.  What  is  impeFS* 
tive  by  the  act  as  to  the  sum  to  remain  in  hand,  does  not  strike  me 
in  the  way  it  does  the  defender.  There  was  nothing  to  prevent  the 
trustees  allowing  the  treasurer  to  have  a  sum  in  hand  to-day,  that 
perhaps  was  to  be  paid  up  to-morrow. 

I  have  little  doubt  that  the  risk  arising  to  cautioners  from  the 
incident  of  the  treasurer  uplifting  money,  would  be  more  likely  to 
happen  if  the  trustees  never  left  any  money  in  hand,  than  if  they 
did.  If,  recently  after  the  last  settlement,  the  party  had  run  away 
without  collecting  more,  the  trustees  would  not  have  been  preclud- 
ed from  charging  the  cautioners.  But  here  the  questicm  is,  whe- 
ther the  total  loss  be  imputable  to  the  trustees  having  money  in 
the  treasurer's  hands,  or  to  the  tortious  act  of  the  man  in  running 
away  with  money  in  the  bank  ?    I  would  wish  some  ascertainment 
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of  what  loss  has  accrued  through  leaving  a  balance  in  the  hands  of  e  Feb.  1838. 
the  treasurer.  Let  us  see  the  balance  in  hand  at  each  settlement,  v^-y^*^ 
what  the  expenditure  was,  and  the  application  of  the  payments.      n'^l^*^  ^' 

Lord  Justice-Clerk.'^lJfon  the  propriety  of  repelling  the  preli«-    

minary  defences,  I  concur  with  your  Lordships.  It  is  unnecessary  ^JJJJ^"  ®^ 
logo  into  the  question,  how  far  district  clerks  generally  have  power 
to  sue,  because  that  given  by  the  minute  is  ample  and  sufiBcienc* 
And  even  if  there  was  a  necessity  of  approval  by  the  general  clerk, 
Murdoch  was  nsted.  As  to.Creighton  not  being  duly  called,  I 
think  the  objection  comes  too  late.  There  was  a  little  blunder  no 
doubt ;  but  it  was  right  in  all  but  the  omission  of  the  name*  How* 
ever,  the  supplementary  summons  cured  the  defect.  No  doubt,  there 
was  no  formal  conjunction  of  the  actions,  but  it  could  be  cured  yet 
by  advocation  or  remitting  to  Sheri^.  But  the  case  having  gone 
OD,  it  is  too  late,  in  my  opinion,  to  state  the  objection* 

On  the  merits,— this  action  was  brought  against  the  cautioners  in 
a  bond,  with  the  terms  of  which  the  trustees  were  familiar.  I  have 
DO  difficulty  on  the  terms  of  the  bond.  There  is  no  foundation  for 
the  plea  on  the  state  of  the  funds  of  the  Lochlibo  road  trust.  The 
trustees  were  entitled  to  make  a  road,  and  to  give  the  charge  of  it 
to  the  district  clerk.  The  purpose  of  taking  the  bond  is  to  secure 
the  trustees  in  the  honest  and  faithful  discharge  of  his  duty  by  the 
treasurer,  and  that  he  shall  hold  just  count  and  reckoning  with  the 
trustees.  Now,  have  these  trusteessoconducted  themselves,— so  vio- 
lated their  duty  as  to  liberate  the  cautioners.  The  onus  of  proving 
this  lies  upon  the  cautioners  impugning  their  management.  The 
treasurer  continued  after  the  audit,  as  treasurer  for  the  road-trustees, 
—had  to  pay  out  the  expenditure  on  the  road — and  was  general  ca- 
shier. Looking  to  the  balances  at  any  ^ven  time,  the  state  of  ao* 
counts  on  both  roads  must  be  blended.  (His  Lordship  then  ana<* 
lysed  the  state  of  balances  as  appearing  on  the  accounts  produced.) 
If  there  be  a  dispute  as  to  statements,  it  is  indispensable  to  have 
more  light.  But  if  the  state  of  accounts  before  us  be  looked  to, 
after  blending  both  accounts,  we  are  to  look  to  the  facts.  The 
clerk  intromitted  with  funds,  making  the  balance  on  the  accounts  of 
both  roads  against  him.  Having  got  money  into  his  hands,  he  ah* 
iconded,  and  is  pursued  to  London  by  one  of  the  cautioners,  P« 
CreightoD.  The  question  is,  what  is  to  be  the  effect  of  the  bond  ? 
If,  as  contended  for,  we  apply  a  rule  that,  because  there  were  more 
than  L.  20  in  hand,  there  was  a  facility  given  to  embezzlement,  we 
must  relieve  the  cautioners.  But  we  have  not  proceeded  on  such  a 
rule  in  any  case  depending  upon  such  a  deviation.  As  to  the  cases 
•^The  duty  of  commissioners  in  the  case  of  bankruptcy  was  spe- 
cially pointed  out  by  statute,  and  there  was  a  complete  violation  of 
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^^^^M^-  suurtoryduty.    Bui  bene  ibe  do^tme  is  catried  tex>  fa^,  if,  bem 
^qCr^    the  clerk  was  a  litUe  beyond  die  sum  mentioiied  in  the  act,  the 
Rankin.        trustees  are  to  be  Ikbie.  Was  the  obligation  Chat  was  imposed  <m  the 
Opinion  of     ^^^^^^^f  the  duty  of  looking  at  the  bank  Aocooms  ?  That  would  be 
Couit,  to  make  the  trustees  their  own  treasurers.    Here  the  clerk  was  en- 

trusted with  that  power.  Now,  what  was  the  exact  balance  in  the 
bank  ?  wh^n  the  balance  was  L.  77$  8s.  lU.  there  is  no  eTidence 
how  the  clerk  <^rated  on  the  account.  The  gravamen  here  is^  that, 
having  got  latge  payments,  he  fled.  I  think  the  cautioners  9tt 
liable,  Uiey  Hot  having  shown  that  die  trustees  n^lected  thev 
duty ;  for  I  can  find  no  solid  ground  f<v  applying  the  rule  contead* 
ed  for  by  the  defenders  to  this  cautionary  obligation.  Still  I  do  not 
object  to  a  state  in  writing  as  to  the  amount  of  the  loss. 
Lord  MeadombauA  afasent. 

The  dmri  then  ordered  a  minute  and  answers  to  be  lodged^-^n 
which  the  state  of  the  balances  wHs  explained. 

Upon  resuming  <MnsidenitioQ  of  the  caus^*- 

/«ofid  If€d€0jf)i.-—Thi8  case  does  not,  like  aome  previous  casei 
arising  out  of  sequestrations,  import  a  clear  violation  of  a  statute*  If 
there  be  ady  loss  from  n^lecit,  the  cautioners  are  just  as  much  to 
blame  as  the  trustees.  It  is  not  like  the  case  of  a  trust,  wbea 
money  comes  into  band,  aind  does  not  go  out  again ;  for  here  pay- 
ments were  made  from  day  to  day.  It  is  different  from  the  two 
cases  referred  to ;  the  n^ect  there  was  so  great  that  it  was  impos- 
sibie  to  get  over  it.    But  there  was  no  such  negligence  here. 

Lord  CUetUee*-^!  see  it  admitted  that  there  were  large  intronus- 
sions ;  on  the  whole  accounts,  according  to  Creighton^s  own  state* 
ment  there  was  a  balance  of  L.  165.  But  the  trustees  say  this  is 
tiot  all,  and  when  you  add  these  sums  a  balance  of  deficiency  to  the 
extent  of  L.  9S  arose ;  but  then  comes  the  balance  in  his  handb 
That  money  should  be  applied,  in  the  first  place,  to  diminish  fail 
discharge,  I  cannot  say,  unless  there  is  a  loss,  how  you  are  to  get  the 
better  of  it.  He  got  money  to  pay  the  current  charges^  No  haim 
can  accrue.  He  may  be  said  to  have  acted  erroneously,  and  the 
cautioners  are  entided  to  the  benefit  of  this  as  a  loss;  but  we  cimnot 
make  it  hirger  than  they  do  themselves. 

Lord  Jtutice^Clerk. — There  is  nothing  in  these  proceedings  to 
show  that  they  left  this  mm  in  a  utuation  to  make  the  loss  that 
occurred  inevitable.  No  greater  sum  remained  in  hand  than  was 
necessary  fer  the  expenses  of  the  trust,  and  there  was  nothing,  in  my 
opinion,  to  liberate  the  cautioiiers. 

Lord  Meadmba/nk^  having  been  absent  at  the  former  advising, 
gave  no  opinion. 
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Tbe  Lords  wpell«d  the  naum  of  «dw>CB4Mn,  and scriiittsd  to  •^'^ 
the  Sheriff,  Md  fowad  eipenw* due.  CKjgtoimT 

M  OidwMT.  J4^»«y.      Act.  SaL-Gtm,  UMkc^/Wrf,)  Ahm*  ^deroM.     Ah.  Asm  ^  RaaUo. 
/■»  (fl(we)  and  Camam.        PiMelt  jwd  Crmffiirdy  W.  &  ud  JMnrirfatoft  «a4  ,  ,  — ~ 
Gcmmett,  S.B.C  T.  Cbrk.  Judgment. 

R. 


SECOND  DIVISION. 
^hlSL  9th  Feirmry  18S8. 

JtOfiERT  CRAIG 

WILLIAM  f  LEMING  aw  OraiiBa. 

SocisTY« — PBociffflB     CiQM-ggJBWCY^-^fFitoyTg  <Af  fjumj^^ffom/  of 

^Ae  ^^BiJnv  <{f  a  cb^pd,  eweied^by  sybtaipiioth  was  vested  by  ihe 

Mtbt&ibere  in  a  commiUee^  4f  which  the  presea  ^and  ireaearer 

were  members^l.)  An  admn  braughe  agamut  the  preeee  and 

tneaewfer^  as  repreeemiit^  Ae  cantmUieey  diewiiMed  a»  inoontpe^ 

UrU ;  and  (%)  A  pfCfoeal  ia  mi  ptmeeeMM  A$  ether  memkere 

were  adled^  dieattawed^ 

LoBD  Jbfv&kt  j»{wrted  for  advice  the  fottowing  point'ttf  eompe- 

teocy :  Craig  raised  an  action,  libelling  that  a  {nece  of  gfround  in 

Aicdrie,  adjoining  a  house  belonging  to  his  ivtfe,  was  ^  acquired 

'  hj  certain  peraons  in  Airdrie,  with  tbe  view  cf  erecdng  a  place 

*  of  worship,  and  that  by  means  of  subseriptions  raised  and  ob- 
'  tained  for  that  purpose :  That  the  said  individuals  having 
^  aamad  a  oommittee  Ibr  the  purpose  of  catrying  their  object  into 
'  eftet,  such  oammittee,  sometime  ago,  erected  a  place  of  worship 
^  ea  the  ground  so  acquired  by  them  :*  That,  to  form  a  pathway 
to  the  ohape],  Ae  committee  ^  for  diemselves,  and  for  behoof  of 

*  their  suoceaaors  in  the  mam^ement  of  said  oliapel,  and  as  repre^ 
^  oenting  the  mibseribers,  having  an  interest  therein,  purchased''  a 
Inmse  iannediatdy  adjoimng  the  pvrsuer^s  property ;  and  that,  in 
Older  to  Ibrm  the  pathway,  die  oommittee  polled  down  tbe  bousfr 
so  pordiasedy  and,  in  so  ddng,  JMWwod  injury  and  damage  to  the 
punuer^a  property,  in  manner  particulariy  libelled.  The  summons 
farther  set  forth  :  '  That^  since  the  eraetion  of  tbe  said  chapel,  and 

*  in  ooosequeaoe  of  a  recent  Act  of  Assembly  of  the  Established 

*  Cbuith  of  Soodand,  a  oeitain  district  in  the  vidnity  of  said  cha^ 

*  pel  was  marked  off  and  constituted,  quoad  sacra,  in  connection 

*  with  the  said  Established  Church,  the  west  parish  of  Airdrie : 

*  That,  agreeably  to  the  constitution  of  the  churdi,  it  became  ne> 
^  oessary  that  certain  individuals  should  sign  a  bond,  rendering 
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6  Feb. .1838.   «  themselves  liable  to  a •  certain  extent  for  the  ministerV  stipend; 

^^*  *  and  that  the  business  and  property  of  the  church,  as  well  as  other 

Fleming;  ^  secular  matters  connected  therewith,  should  be  discharged  and 

*  conducted  by  a  certain  number  of  persons  acting  as  managers 

*  thereof:^  That  the  property  acquired  for  the  pathway  to  the 
chapel,  *  as  well  as  the  other  affairs  of  the  smd  west  parish  of  Air- 

*  drie,  are  accordingly  managed,  and  the  whole  secular  interests 
^  thereto  belonging  represented  by  various  persons  as  a  committee 

*  of  management  thereof:  That  of  the  said  committee,  William 

*  FJeming, 'merchant  in  Airdrie,  was  preses,  and  James 'Willde, 
<  distiller  in  Airdrie,  treasurer,  defenders,  and  who  act  for,  and 
'  represent  the  siud  committee  or  managers  of  said  chapel  or  west 

*  parish,  and  the  body  of  subscribers  thereto/  And  the  conclusion 
of  the  summons  was  directed  against  the  defenders,  Fleming  and 
Wilkie,  *  as  acting  for,  and  representing  as  aforesaid,^  for  payment 
of  L.  500  of  damages  sustained  by  the  committee^s  operaticns. 

Defenden       Pleaded,  inter. alia,  in  defence-^The  action  was  incompetent 
^^'        against  the  defenders,  who  were  convened  as  preses  and  treasurer 
of  an  unincorporated  body ;  and  that  they  were  not  liable  to  sustain 
action  for  the  parties  for  whom  they  were  alleged  to  act. 

The  Lord  Ordinary,  before  answer  on  this  dilatory  defence,  ap- 
pointed the  defenders  to  lodge  a  list  of  the  members  of  the  com- 
mittee whom  they  alleged  ought  to  be  called ;  and  a  list  being 
lodged,  the  pursuer  offered  to  call  these  members  by  a  supplement' 
tary  summons.  But  the  defenders  still  maintaining  the  total  in- 
competency of  the  existing  action,  the  Lord  Ordinary  reported  the 
point  to  the  Court* 

.  It  was  not  contended  on  the  part  of  the  pursuer,  that  the  action, 
as  brought,  was  of  itself  sufficient ;  but  it  was  maintained,  that,  as 
in  the  defences  it  was  neither  specifically  denied  that  Fleming  was 
preses  of  the  committee,  nor  alleged  that  he  was  not  a  member  of 
it,  it  must  be  presumed  that  he  was  a  member,  and  that  he  was 
one  of  the  parties  liable ;  and  the  treasurer,  holder  of  the  funds 
out  of  which  payment  was  demanded,  being  called,  the  action  was 
not  inept,  but  ought  only  to  be  sisted  until  the  other  members  of 
the  unincorporated  body  should  be  called,  according  to  the  role 
recognized  in  Scott  v.  Napier,  22d  February  1827,  (Shaw,  Vol.  ▼. 
p.  S93),  and  Greddes  v.  Hopkirk,  2d  June  1827. 
Judgment.  The  Court,  however,  held  the  action  to  be  radically  defective; 
that  it  could  not  be  cured  by  a  supplementary  summons ;  and  di- 
rected his  Lordship  to  dismiss  the  action  as  lidd. 

Lord  OidiOary,  J^rey:      Act.  Hector,      Alt;  J.  Andenotu      WliUam  MtAr^  S.  S.  C. 
and  Woihersjtoon  and  Mack,  S.  S.C.',  Agents. 

R. 

4 
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SECOND  DIVISION. 
No.  LX.  1th  February  1838.  - 

MARY  HAMILTON  and  Others 

offomst 
THOMAS  HAMILTON  AND  Others. 

Lapsed  Legacy. — Conditio  si  sine  Liberis,  &c. — A  testaiary 
whose  nearest  relatives  consisted  of  nephews  and  meces,  the  chU^ 
dren  of  three  sisters,  who  predeceased  hiniy  UJi  legacies  to  seme  of ' 
those  ck&drenj  and  not  to  the  whole  of  them :  Two  of  those  chil" 
dren  to  whom  legacies  were  left  havinff  predeceased  the  testator^ 
leaning  issuej^-foundj  that  the  legacies  to  the  predeceasing  chil- 
dren had  lapsed^  and  did  not  go  to  their  issue^  bvi  must  be  distri' 
buted  among  the  hetrs-^'Jaw  and  nearest  of  kin  of  the  testator. 

John  Keatee,  by  atrust-couveyoiice  of  his  whole  real  and  personal  NairatiTe. 
estate,  after  giving  an  annuity  and  other  provisions  to  his  wife,  in 
case  she  should  survive  him,  appointed  his  trustees,  upon  the  death 
of  his  wife,   ^  to  convey  and  make  over  the  lands  of  Auldyards  to 

*  John  Bennet,  eldest  son  of  my  sister,  Elizabeth  Keater,  in  life- 

*  rent,  and  to  his  lawful  child  or  children,  equally  among  them, 

*  share  and  share  alike,  in  fee.'  Then  he  appointed  the  interest 
of  his  heritable  bonds,  and  the  rents  of  his  other  lands,  to  be  paid, 
during  the  life  of  his  widow,  <  to  the  said  James  Hamilton,  Robert 

*  Hamilton,  and. Elizabeth  Bennet,  (who  was  married  to  Thomas 
^  Easton,)  two-seventh  shares  each,  and  to  the  said  William  Ben- 

*  net  one  seventh  share.'  And  upon  the  death  or  second  marriage 
of  his  widow,  he  appointed  his  trustees  '  to  pay  over  and  divide, 
^  or  convey,'  the  sums  contained  in  the  heritable  bonds,  in  the  same 
shares  or  proportions,  to  these  persons.  Then  he  appointed  an 
annuity  of  L.24  to  be  paid  to  James  Hamilton,  and  a  free  liferent 
of  6s.  weekly  to  John  M^LeUan,  during  their  respective  lives.  He 
Aen  appointed  an  heritable  bond  of  L.99  to  be  conveyed  equally 
to  Janet  Keater,  daughter  of  his  cousin,  Thomas  Keater,  and 
Elizabeth  Hardie,  daughter  of  James  Hardie,  <  and  their  heirs, 
'  upon  their  paying  the  expense  of  the  conveyance  necessary  for 
<  that  purpose.'  And,  lastly,  the  testator  appointed  his  trustees, 
after  providing  for  the  annuities  before  mentioned,  and  paying  all 
his  debts,  and  the  expenses  of  management,  to  divide  '  the  whole 
f  free  residue  and  remainder  of  bis  moveable  estate  to  and  among 
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Hamilton  and 
Others  v, 
Hamilton  and 
Others. 

Namtive^ 


7  Feb.  I83a  ^  the  following  persons,  whom  I  hereby  appoint  to  be  my  sole  resi- 

<  duary  legatees,  in  five  equal  shares,  viz*  the  said  Robert  Hamil- 

<  ton,   Thomas  Hamilton^  Johti>  Beanet,  ESkabeth  Bennet,  and 

<  William  Bennet,  and  that  from  time  to  time,  and  as  soon  as  my 

<  trustees  can  coBv^eniently  recover  the  same/ 
The  said  Thomas  Hamilton  and  Elizabeth  Bennet  or  Eaaton 

predeceased  the  testator^  John  Keater. 

In  a  multiplepoinding  originaOy  brought  by  the  testator's  widow, 
as  sole  trustee,  aad- afterwards  insiBted'ia  by  di^  judicial  factor,  for 
the  distribution  of  a  fund  in  medio,  consisting  of  the  shares  of  tbe 
property  lefb  to  those  predeceasing'  parties^  tiz.  two-MTenths  of 
the  heritable  bonds  and  others,  and  on&>fiflfr  of  the  residue  of  the 
moveable  estate  provided  to  each' of  tiiem',  there*  were  two  classes 
of  claimants :  1^,  Marjr  Hamilfoff  and  o&ers^,  the  lieirs-at-kv 
and  next  of  kin  of  John  Keater ;  and,  2tf,  Thomas  Hampton  and 
others^  the  ehildten*  of  the  two.  predeceasing'  legatees. 


The  Lord  Ordinary  pronDunced^hefcHbwinginterlocQl^r,  wikicb, 
with  the  explanatory  note,  contains  the  pleas  of  the  parties,  and  a 
statement  of  the  grounds  <m  'which  his  LordfaMp  preffared  the  diiK 
dren  of  the  predeceasing  legatees  t  ' 

<  The  Lord  Ot^diiiBry  having  heard  the  HC6unse]^fbr 'the  parties 

*  on  the'  closed  record^  and  whole  process^  and  made  avifitnduin^ 

*  Finds,  ImOf  That  the^  late  John  Keater,  the  truster,  having  no 

<  chUdrai,  nor  any  collateral  relations'  nearer  than  iSie  children  of 

*  three  deceased*  skters,  did  execute  a  general  ^linily  settieinentin 

<  the  form  of  a  trust,  whereby,  aH^  leaving  certain  special  legs- 

<  cies  and  annuities,  and  providing  certain  heritable  subjects  to  bid 

*  widow,  and  certain  of  the  said  children^  and  to  two  other  more 
^  distant  relationi^  he  did  destine  and  provide  the  Test  'and  residue 
^  of  his  whole^heritagej  per  aversionem,-  and  according  toa  division, 
>  intoseventh  parts,  tcfour  of  the  said  children  of  his  said  deceased 
^  sisters;  and  did  ftirther  provide  the  whole  residue  and  remainder 

<  of  his  personal  estate  to  the  said  four  children,  and  to  one  odier 

<  child  of  a  sister  not  provided  to-anypartof  the  heritage  ;  deds- 
^  ring  the  said  five  ehildrien-  of  his  said  sisters  to  foe  his  sole  resi- 
*'  duary  legatees^  and  providing  to  each  of  them  one  equal  flfttt  share 

<  of  the  £uud  general  residue  of  his  persenal  estate*:  Find^  2^0, 

*  That,  inthese  circumstances,  the  saidgeneral'previsbns  of  heri- 
^  tagcand  moveables  respectively,  being  made-to  persons  stamfing 

*  in  the  nearest' existing  relation  to*;  the  testatiyr,  and  to  whom  he 

<  was- in  beo  parentis,  and  being  made  in  such  form^as  to  embrace 
'*  his  whol6  property^  and  exhaust' his  suecessien^  are  to  be  cons^ 

<  dOTed*as'havkig''be6B'inade'in('coBSequeDee~of  sueb-rdationriiipy 


Lord  Ordi- 
nary's Inter- 
loentor. 
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and  out  ot  natural  duty  and  affection ;  and  that  the-  circnmBtances  7  Feb.  1838. 
of  two  persons,  in  the  same  degree  of  relation,  having  been  left     ^^^v^^ 
without  any  pravision  in  this  settlement^  and  the  shares  of  those  Hamilton  and 
mentioned  in  it  being  unequal,  are  not  sufficient  to  exclude  this  Hamilton  and 
construction,  or  to  reduce  the  relations  so  called  to  the  residuary  ^^^"' 
succession  to  the  condition  of  mere  stranger  legatees ;  and  there-  Lord  Ordi- 
fore  finds,  3/w,  That  the  same  presumption  of  intention  from  na^  nary'a^inter- 
taral  affection,  or  conjectura  pietatis,  which  raises  the  implied 
condition  si  sine  liberis  decesserit  in  cases  of  express  substitution, 
is  applicable  to  the  circumstances  of  this  case j  and  entitles  the 
children  of  any  of  the  five  persons  provided  to  llie  free  moveable 
and  heritable  succession  of  the  truster,  whomay  have  died  before 
him,  the  said  truster,  now  to  take  the  shares  so  provided  to  their 
respective  parents,  ia  preference  to  the  nearest  of  kin^.  or  heirs- 
at^Iaw  of  the  said  truster  ab  intestate ;  and,  for  these  reasons, 
ranks  and  prefers  the  claimant,*  Thomas  Hamilton,  only  surviving 
child  of  Thomas  Hamilton^  deceased,  to  that  part  of  the  fund  in 
medio  which  consists  of  the  two  one-seventh  shares  of  the  truster's 
heritable  property  not  specially  conveyed^  and. to  the  one-fiftti 
share  of  the  free  residue  of  the  said-  truster's  personal  or  move- 
able estate,  which  were  provided  by  the  said  settlement  to- the  de- 
ceased father  of  the  said  claimant ;  and^  in  like  manner,  ranks 
and  prefnrs  the  claimants,  James  Eaaton,  Thomas  Easton^  John 
Easton,  William  Easton  and  ElLva  Easton,  the  only-  surviving 
children  of  Elizabeth  Beunet  or  Easton,  deoeased^  jointly  and 
equally  among  them,  to  that  other  part  of  the  fiind  in  medio  which 
consists  of  the  two  one-seventh  shares  of  the  said  truster's  free 
heritage,  and  to  the  one-fifth  share  of  the  free  residue  of  his 
moveables,  provided  by  his  said  settlement  to  the  deceased  mother 
ct  the  said  claimants  of  the  name  of  Easton ;  and  deoerns  in  the 
ranking  and  preference  acoordingly ;  but  fitida  no  expense^  due.' 
NtUe. — <  There  was  a  large  citation  of  authotities  at  the  Bar,    Note, 
the  whole  of  whi<ih  it  would  not  perhaps  be  easy  to  reduce  to  on6 
strict  principle.     But  the  nearest  of  kin  did  not  dispute  that  th6 
question  truly  depended  on  what  should  be  presumed  to  have  been 
the  will  and  intention  of  the  truster ;  and,  in  this  view,  it  is  ra- 
ther awkward  for  their  argument,  that  the  admitted  result  of  it 
would  be  to  bring  in  for  a  large  share  of  his  successions  per- 
sens  whom,  they  themselves  have  eontended^  he  had  kn&wvn^ly  and 
mtentienalfy  excluded^  and  left  out  of  his  general  settlement. 
There  ean  be  no  doubt^  the  Lord  Ordinary  thinks,  that  it  vku  a 
general  ftanSLy  setHement^  embracing,  and  intended  to  embrace, 
the  universitas  of  bis  property,  and  not  a  mere  testament  or  list 
of  partiottlaBbequesle  $  and  that  the  express  provisioBof  the  gme- 
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7  Feb.  1838.  ^  ral  ma&B  of  his  whole  heritage  and  moveables  (divided  into  fiftb 
.^^V"^^  '  and  sevenths,  and  with  no  other  specification,)  after  payment  of 
Others  v.  *  debts  and  particular  legacies  to  his  nephews  and  nieces,  pat  them 
HMtiiiton  and  <  into  a  situation  in  no  way  parallel  to  that  of  mere  stranger  lega- 

1  *  tees. 

Note.  i  In  fact,  there  were  only  two  points  seriously  made  on  the  other 

*  side, — one,  that  the  presumption  of  pietas  paterna  only  applied 

*  in  favour  of  direct  descendants  of  the  testator,  and  not  oicoHak- 
^  rals  ;  the  other,  that,  at  all  events,  it  could  not  be  so  extended, 
^  unless  the  relations  whose  children  claimed  the  benefit  of  it  had 
^  themselves  been  called  as  a  doss  of  relations^  and  not  as  hMr 
'  diials  ;  but  the  Lord  Ordinary  cannot  give  his  assent  to  either  of 
^  these  propositions. 

^  The  Jirst  seemed  to  be  sufficiently  negatived  by  the  cases  of 
«  Mackenzie  and  Holt,  2d  Feb.  1781,  Morr.  6601 ;  Wallace,  28tb 

<  Jan.  1807,  Morr.  App.  No.  6.  voce  Clause;  and  Christie,  5th 
'  July  1822,  F»  C  ;  which  last  was  a  case,  in  several  points,  a  for« 
^  tiori  to  the  present ;  Lord  Balgray,  who  dissented  from  the  judf- 
'  mentj  expressly  stating  that  he  approved  of  the  case  of  Wal* 
'  lace  upon  the  ground  that  there  was  there  a  complete  Janubf  tet" 

<  tlement,  and  that  an  unde  was  rightly  considered  as  in  loco  pa- 

<  rentb  to  his  nephew  and  his  nephew's  children. 

<  To  the  second  objection,  that,  if  collateral  relations  are  called 
^  to  a  succession,  the  right  will  only  go  to  their  issue,  (in  the  event 

*  of  their  predecease,)  if  they  are  so  called  under  a  generic  appeUa- 
^  tion^  denoting  their  relationship,  and  fixing  it,  accordingly,  as  the 

<  main  cause  of  their  preference,  the  Lord  Ordinary  must  observe, 

<  that  this  seems  to  rest  the  proof  of  their  having  been  preferred 

<  on  account  of  their  relationship — ^which  he  admits  to  be  essential 
.<  to  their  case — on  far  too  narrow  a  basis ;  and  the  only  thing 

*  really  material  is,  whether  it  is  sufficiently  certain  that  the  settle- 

*  ment  is  truly  a,  family  settlement j  and  his  general  succession  ^ren 

*  to  the  testator's  nearest  relationsj^  not  because  they  happen  to  be 
'  individually  his  favourites,   but  because  of  such  relationship* 

*  When  this  is  the  case,  it  is  conceived  to  be  of  no  consequence 

*  whatever  whether  they  are  called  individually,  or  by  a  general 
'  description ;  and  whether  all  the  individuals  who  might  have  fallen 
'  under  that  description  are  called,  or  only  with  certain  excep- 

<  tions.     If  all  the  nephews  and  nieces  of  the  truster  had  been 

*  called  in  the  present  case,  not  under  that  appellation,  but  each 

*  individually,  as  the  efiect  and  object  of  the  settlement  would  not- 

*  withstanding  have  been  precisely  the  same,  it  seems  too  clear  for 
^  question,  that  the  rights  of  the  children  of  those  who  might  pre- 
t  decease  would  be  the  same  also.     Suppose^  again,  that  the  suo 
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cedsion  is  giv^n  to  all  the  nephews  and  nieces,  and  under  that  7  Feb.  1838. 
generic  appellation,  but  with  the  special  exception  of  two,  on  ac«  J^JT"!!^^^*^! 
count  of  their  undutifulness  or  separate  independence,  could  it  othera  v, 
ever  be  maintained  that  this  would  be  less  a  family  settlement,  or  q*|™)'*^°  *"^ 

less  to  be  referred  to  natural  affection  in  the  truster,  than  if  there      

had  been  no  such  exceptions  ?  But  this,  in  point  of  fact,  is  truly     ^^^^* 
what  is  done  in  the  present  case.     The  truster^s  general  success 
sion  is  given  substantially  to  seven  out  of  nine  of  his  next  of  kin, 
being  his  nephews  and  nieces ;  and  no  share  (at  least  of  the  resi- 
due)  to  any  one  who  is  not  a  niece  or  nephew,  and,  as  such,  one 
of  the  nearest  relations ;  and  this  fact  being  certain,  it  is  palpably 
immaterial,  as  already  observed,  whether  it  is  so  given  to  them 
under  the  general  description  of  nephews  and  nieces,  or  to  each 
under  his  own  individual  name  and  designation. 
^  Though  it  be  quite  natural,  therefore,  where  relations  happen 
to  be  thus  called  under  a  general  denomination,  to  found  on  that 
circumstance,  as  clearly  marking  that  the  bequest  is  made  on  ac- 
count of  the  relationship,  there  is  no  ground  whatever  for  main- 
taining  that  this  is  the  only  circumstance  by  which  that  fact  may 
be  ascertained,  or  the  consequent  rights  of  their  children  (on  their 
predecease)  established.     In  the  leading  case,  accordingly,  of 
the  Magistrates  of  Montrose,  21st  Nov.  1738,  Mtyrr.  6393,  the 
primary  institutes  were  not  called  as  a  class^  but  individually, 
and  by  name;  as  well  as  in  that  of  Walker,  7th  Dec.  1744, 
Marr.  10,328,  and  also  in  one  of  the  branches  of  that  of  Wallace,' 
ahready  referred  to,  where  the  whole  doctrine  underwent  the  most 
careful  consideration,  without  its  ever  being  suggested  that  the 
use  of  a  generic  appellation  was  a  matter  of  any  importance.* 

The  heirs-at-law  and  next  of  kin  reclamed  ;  and  the  Court,  after 
hearing  counsel,  ordered  cases. 

Pleaded  for  Mary  Hamilton  and  others,  the  heirs-at-law. — The  Pursuers* 
rule  of  law  as  to  the  lapsing  of  legacies,  by  the  predecease  of  the  ^****' 
legatee,  rests  on  the  presumption,  4hat,  in  naming  a  legatee,  there 
is  a  delectus  person^e,  and  an  intention  to  show  favour  and  regard 
to  a  particular  individual,  which  intention,  if  frustrated  by  the  pre^ 
decease  of  the  legatee,  might,  in  no  respect,  be  answered  by  giving 
the  legacy  to  his  representatives,  of  whom  the  testator  may  know 
nothing.  Indeed,  it  is  only  necessary  to  suppose,  that  the  legacy 
is  expressly  given  to  the  legatee  for  some  personal  quality,  of  which 
his  representatives  are  entirely  destitute,  to  be  satisfied  that  the 
rule  of  law  as  to  the  lapsing  of  the  legacy,  by  the  predecease  of 
the  legatee,  is  founded  in  reason  and  good  sense.     And,  accord- 

VOL.  XIII.  2  c 
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7  Feb.  1838.  iDgly,  wherever  the  testator  really  intends  that  the  legacy  should 
^^a^y^  ^  so  to  the  leffatee*s  representatives,  in  the  event  of  his  predecease, 

Hamilton  and?  ^  x-jrli!-  u'-'i.^        iT 

Others  v.        it  IS  always  easy  to  provide  for  this  case,  by  giving  it  not  ouy  to 
Hamilton  and  |.Jjq  legatee  hiiDself,  but  also  to  his  representatives.    Where  a  testa- 

tor  does  not  choose  to  do  so,  and  where  he  confines  his  bounty 

Pursuers*       to  the  individual  legatee,  he  plainly  declares,  that,  if  his  intention 
^^  should  be  frustrated  by  the  predecease  of  this  legatee^  the  legacy 

should  not  go  to  his  representatives,  but  should  beloog  to  his  ovn 
nearest  of  kin,  as  part  of  his  estate  of  which  he  has  not  disposed. 
It  is  true  there  is  a  class  of  cases  referred  to  by  the  Lord  Ordi- 
nary, where  a  testator,  having  no  particular  predilection  for  any 
individuals,  and  evincing  accordingly  no  delectus  personanun,  but 
having  in  view  merely  the  jus  sanguinis  of  certain  relations,  ja  pre> 
sumed,  when  he  distributes  hiafortuneamong.theiii,  to  intend  Aat, 
if  an  individual  of  this  class  should  die,  leaving  children,  these 
children  shall  take  the  share  to  which  their  predeceasing  parent, 
'  if  alive,  would  have  been  entitled.  Where  it  is  apparent,  from  the 
will,  that  relationship  forms  the  sole  ground  on  which  the  provision 
has  been  made,  it  may  be  reasonable  to  infer,  tiiat  the  same 
motive  which  prompted  the  provision  to  the  parent,  would,  in  the 
event  of  his  predecease,  give  it  to  his  child ;  and  it  may  be  a  iur 
rule  of  construction  that  the  child  shall  be  held  to  be  included  on- 
der  the  class.  In  the  set  of  cases  now  referred  to,  the  testator 
could  have  no  motive  for  leaving  the  provision  to  the  parent,  which 
would  not  equally  apply  to  the  child ;  and  therefore  it  is  an  ob- 
viously just  rule  of  construction  in  such  cases,  to  hold  that,  in  the 
event  of  the  parent's  predecease,  the  child  was  intended  to  be  call- 
ed in  his  room,  so  as  to  complete  the  class  among  which  the  tes- 
tator intended  to  divide  his  bounty.  But  surely  it  would  be  a  mani- 
fest perversion  of  this  rule  of  construction  to  apply  it  to  the  case 
where  the  parent,  being  an  individual  legatee,  and  selected  for  some 
personal  distinction,  predeceased  the  testator.  In  that  case,  there 
is  no  presumption  that  the  child  was  meant  to  be  called,  upon  the 
predecease  of  the  parent. 

There  is  another  class  of  cases  where  it  is  also  held,  as  a  sound 
rule  of  construction,  that  a  provision  made  for  a  parent  was  intend- 
ed, in  the  event  of  his  predecease,  to  belong  to  his  children.  The 
class  of  cases  now  referred  to  is  that  where  provisions  are  made 
by  fathers  or  grandfathers,  or  other  ascendants,  in  favour  of  their 
children  or  descendants.  There  the  pietas  patema  is  held  to  be 
so  strong,  that  not  only  will  the  issue  take,  upon  the  predecease  of 
their  parent,  but  even  an  express  substitution  in  favour  of  a  third 
party  will  be  disregarded,  and  will  be  understood  to  be  subject  to 
the  implied  condition,  that  no  issue  shall  exist. 
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'    With  the  exceptions  now  referred  to,  the  general  rule  lindoubt-  7  Feb.  iai8; 
ediyis,  that  all  other  pTOTisionB  or 'legacies  are  personal  to  the  ,^^Ty"'^^, 

,     ^  -  /  till  T^  %  T  Hamilton  and 

legatees  who  are  named ;  and  should  they  predeeease  me  testator,  others  v, 
the  prorisions  or  legacies  lapse,  and  form  part  of  the  testator's  ge-  ^«nfiton  and 

neral  estate  belonging  to  his^  heirs  or  nearest  of  kin.  L 

The  well-known  case  of  Wallace  vi  Wallace,  28th  Jan.  1807,  P"™«'** 
belongs  to  the  first  set  of  decisions  above  mentioned.    It  was  there, 
for  the  first  time,  held,  that  where  a  coUaterd  relation  bequeathed 
Us  fortune,  by  a  fiimily  settlement,  to  a  class  of  relations,  one  mem-* 
ber  of  this  class  who  predeceased  the  testator,  or  the  term  at  which 
the  prOYisions  vested,  would  be  represented,  as  to  his  share  of  the 
fortuue,  by  his  child.     In  other  words,  this  child  was  held  as  in- 
cluded in  the  class  of  relations  to  whbm  the  provision  was  given.^ 
Christie  Vi  Paterson,  5th  July  1822,  Fac;  ColL^  affords  a  strong 
illustration  of  the  same  rule.     In  that  case  the  line  is  more  clearly 
drawn  than  was  ever  done  before,  between  a  mere  legacy  given  to 
an  individual,  which  implies  necessarily  a  delectus  persona^  and  a 
provirion  or  destination  to  a  class  of  relations,  which  imports  no*' 
thing' but  a  regard  to  the  consanguinity  of  this  class.     It  seems  a 
reasonable  rule  of  construction,  where  the  testator  has  plainly  in- 
dicated that  he  had  no  motive  for  making  the  provision  but  the  re- 
lationship, to  hold  that  the  issue  of  any  individual  of  the  class  call- 
ed.by  him  was,  in  the  event  of  his  predecease,  intended  to  come 
in  bis  place,  so  as  to  complete  the  class.     But  to  apply  this  prin- 
ciple of  construction  to  a  mere  legacy,  where  there  has  been  a 
manifest  delectus  person®,  would  be  to  overturn,  as  Lord  Balgray 
says,  the  law  of  Scotland.    And  although,  in  the  present  case,  the* 
Lord  Ordinary  seems  to  say  that  he  cannot  see  the  principle  for 
inakmg  a  distinction  between  legacies  or  provisions  to  a  class  of 
relations,  and  legacies  to  individuals  who  form  parts  or  members 
of  that  dass,  it  is  humbly  thought  that  the  distinction  is  sufficiently^ 
obvious.    In  the  one  case,  there  is  not  only  no  delectus  personarum, 
but  the  testator,  looking  merely  to  the  relationship,  gives*  the  pro- 
visions to  a  class  of  relations,  of  the  individuals  composing  whom  he 
may  not  only  know  nothing,  but  some  of  whom,  at  the  date  of  his 
will,  may  not  be  in  existence ;  while,  in  the  other  case,  he  gives 
bis  bounty  from  that  personal  and  individual  regard  which  msdnly 
distinguishes  a  proper  legacy  from  those  provisions,  which  may  be 
given  to  a  class  of  relations,  without  any  regard  whatever  to  their 
number  or  personal  qualities,  or  any  other  consideration  except 
their  relationship. 

In  another  class  of  cases,  it  has  been  held  as  a  sound  rule  of 
construction,  that  a  provision  made  for  a  parent  is  intended,  in  the 
erent  of  his  predecease,  to  go  to  his  children ;  namely,  where  pro- 

2c  ? 
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7  Firb.  183&  visions  hare  been  made  by  fathers  or  grandfathers  in  favour  of 
Hfuniltoiwmd  *^®^''  children  or  other  descendants ;  Booth  v.  Booth,  8th  Feb. 
Others  V.         1831,  and  Dixons  v.  Dixons,  10th  June  1836,  Fac.  CoS, 
Others!**"  ^^      Now,  as  distinguishing  provisions  made  in  favour  of  a  class  of 

relations,  or  of  provisions  made  by  parents  in  favour  of  their  cbit 

pimuT*"'  dren,  from  proper  legacies,  where  there  is  a  plain  delectus  peraonae, 
without  the  existence  of  any  obligation  to  provide  for  the  person, 
thus  favoured,  the  case  of  Fleming  r.  Martin,  6th  June  1798, 
establishes  in  very  strong  circumstances  the  general  doctrine  as  to 
the  lapse  of  a  legacy,  when  it  does  not  fall  within  either  of  the 
rules  already  explained.  And  it  is  the  more  deserving  of  notice, 
with  reference  to  the  present  case,  because  Margaret  Martin's  will 
embraced,  as  the  Lord  Ordinary  has  observed  of  Mr  Keater^s  set- 
tlement,'  the  universitaa  of  her  property,  and  was  not  *  a  mere  list 
*  of  particular  bequests/  This  observation  of  the  Lord  Ordinary 
seems  rather  remarkable  in  the  present  case,  as  it  is  difficult  to 
bold  Mr  Heater's  settlement  to  be  any  thing  else  than  <  a  list  of 
f  particular  bequests  I'  He  does  not,  like  Margaret  Martin,  confej 
the  universitas  of  his  fortune  to  any  of  his  relations,  but  he  breaks 
down  and  dbtributes  that  fortune  into  *  particular  bequests,*  which 
be  assigns  to  the  friends  for  whom  he  had  the  most  regard.  But, 
indeed,  the  law  knows  no  distinction,  as  to  this  matter^  between  a 
settlement  embracing  the  universitas  of  a  testator's  property,  in 
favour  of  a  particular  individual,  and  a  bequest  of  part  of  that  pro- 
perty in  his  favour.  In  either  case,  the  only  question  is,  whether 
there  be  a  delectus  personse  ;  and  if  there  be,  then  the  tmiversal, 
equally  with  the  particular,  legacy,  must  lapse  by  the  predecease 
of  the  legatee.  Of  this  rule  there  are  numberless  examples  to  be 
found  in  the  books,  of  which  the  case  of  Scott  v.  Carfbie,  13th 
Dec.  1769,  affords  a  strong  example.  In  that  case,  a  legacy,  which 
was  appointed  to  be  divided,  at  the  legatee's  death,  among  her 
qhildren,  was  held  to  lapse  by  the  predecease  of  the  legatee. 

Now,  applying  the  rules  and  principles  which  have  been  shortly 
explained  to  the  present  case,  it  is  humbly  thought  that  the  deci* 
sion  ought  not  to  be  doubtful.  This  is  one  of  the  plainest  cases 
of  mere  legacies  and  of  a  delectus  personarum  which  can  ever 
occur ;  and  therefore  the  law  relative  to  legacies  must  here  be  ap- 
plied. 

The  argument  for  the  other  parties  requires  the  Court  not  to 
interpret  the  will  of  the  testator  as  actually  expressed  by  him,  bat 
to  conjecture  what  he  would  have  done  in  certain  supposed  circmn- 
stances,  and  to  raise  up  and  establish  a  will  which  the  testator  never 
made.  The  testator  has  given  certain  legacies  to  Thomas  Hamilton 
and  Elizabeth  Bennett     He  baa  not  indicated  any  intention  as  to. 
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their  children  or  heirs,  but  has  confined  his  bounty  to  the  indivi-  7  F«!b.  1838. 
duals  named  by  him.     There  is  no  part  of  the  deed  which  says  that  ^^^'^i^'^^^a 
he  intended  to  give  the  residue  of  his  fortune  to  the  children  of  his  others «. 
sisters,  or  to  certain  of  their  children.     All  that  he  does  is  to  give  qJ,""^"  *"** 

to  certain  individuals,  whom  he  expressly  calls  '  residuary  legatees,'     

this  residue  of  his  fortune*  And  when  he  says  that  two  of  these  Pj"*"*"*' 
individuals  .shall  be  Thomas  Hamilton  and  Elizabeth  Bennet,  how 
can  it  be  inferred  that,  upon  their  predeceasing  the  testator,  it  was 
his  intention  that  the  legacies  intended  for  them  should  belong  to 
their  children  ?  There  can  be  no  question  here  of  construction, 
becaase  there  can  be  no  doubt  who  were  meant  by  Thomas  Hamilton 
aad  Elizabeth  Bennet.  The  Court  cannot  hold  the  children  of 
Elizabeth  Hamilton  and  Thomas  Bennet  as  legatees  substituted 
to  their  parents.  It  is  needless  to  say  that  the  Court  might,  with 
die  same  propriety,  fill  up  the  names  of  any  other  individuals,  be- 
cause it  will  be  kept  in  view,  that  when  a  legie^ee's  heirs  or  executors 
are  called  by  the  testator,  these  heirs  or  executors  do  not  take  the 
legacy,  as  representing  the  first  named  l^atee,  but  in  their  own 
right  as  substitutes,  or  rather  as  conditional  institutes*  Erskine 
says,  that  ^  a  legacy  devised  to  a  legatee  and  his  executors  is  not 

*  evacuated  by  the  predecease  of  the  legatee,  but  passes,  after  the 
legatee's  decease,  to  the  legatee's  executors,  not  by  any  right 
'  which  these  executors  derive  from  the  legatee,  to  whom  that  le- 

*  gacy  never  belonged,  he  having  died  before  it  could  have  efibct 

*  by  the  testator's  death,  but  in  their  own  right,  as  conditional  in- 
^  stitutes  in  the  legacy/ 

Pleaded  for  Thomas  Hamilton,  and  other  children  of  Thomas  Defeoders' 
Hamilton  and  Elizabeth  Easton. — The  provisions  in  question  are  ^^ 
not  to  be  dealt  with  on  the  footing  of  special  legacies  to  strangers, 
but  are  provisions  of  part  of  the  general  succession  of  the  decea- 
sed in  favour  of  his  near  relatives,  which  are,  in  the  event  of  their 
predecease,  to  go  to  the  children  of  these  parents,  in  their  place, 
even  though  not  expressly  named,  in  preference  to  being  otherwise 
disposed  of,  ex  pr^sumpta  voluntate  testatoris* 

The  law  has  regarded  such  a  question  as  one  of  intention,  being 
guided  to  its  general  rules  by  what  it  fairly  presumes  to  be  the 
ordinary  dictate  of  affection,  and  general  leaning  of  human  feeling. 
Even  amid  all  the  subtleties  which  have  been  introduced  into  a 
doctrine  which  has  been  largely  handled  in  the  present  case,  viz. 
the  doctrine  of  law  in  regard  to  the  condition  si  sine  liberis  deces- 
eerit,  yet  the  principle  which  lies  at  the  root  of  that  doctrine  it- 
-self,  and  of  all  its  various  ramifications,  is  the  principle  of  inquiry 
into  what  is  the  justly  presumable  intention  of  the  deceased.    This 
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7  Feb.  183d.  was  well  expressed  in  the  case  of  Dixons  v.  Dixons,  lOA  Jane 
-^^^y^^^^  1836,  F.  C.  Where  the  suocession  of  an  individual  is  apport&oned 
Otiien  V.  by  him  amongst  persons  who  are  his  own  nekr  rielatires,  and  anjr 
Hamilton  and  ^f  ^]^  perisotis  who  are  thus  &TOured  predecease  the  testator,  in 

1         that  case  the  chUdren  of  these  individuals,  although  not  called  in 

Befendcra*  ^^  settlement,  are  held  to  come  in  place  of  their  parents,  and  to 
have  right  to  the  parent'-s  provision*,  in  preference  to  all  other  per- 
sons whatsoever.  It  is  held,  that  although  he  may  no^have  named 
•any  one  but  the  parent  in  the  settlement,  in  most  instances  from  a 
fallacious  belief  that  the  parent  was  sure  to  survive  hiiii,  yet  tbat 
if  the  question  had  been  put  to  him,  whether,  in  the  evmt  of  his 
predecease,  the  children  should  be  put  in  place  of  the  parent,  his 
answer  would  be  in  the  affirmative*  It  is  presumed,  that  precisely 
the  same  affection  wliich  made  Imn  n<miinate  the  parent  woaU 
•make  him  place  his  children  in  his  room,  these  being,  not  less  than 
the  other,  of  his  own  kindred  and  blood,  and  oidyreinovedbya 
single  degree.  The  obligation  to  provide  for  the  parent  as  one  of 
the  family,  under  the  pressure  ^f  which  the  oi^inal  bequest  may 
be  supposed  to  have  been  made,  holds  as  strongly  in  regard  to  the 
children,  and  often  only  the  stronger  in  consequence  of  tiieir  de- 
privation ;  and,  therefore,  the  law,  not  less  wisely  than  humandy, 
presumes  the  will  of  the  testator,  unless  otherwise  expressed,  to 
have  been  to  put  the  children  exactly  in  the  place  of  their  pre- 
deceasing parent,  in  preference  to  every  one  else.  In  all  this  the 
law  proceeds  on  exactly  an  opposite  {winciple  from  wliat  holds  in 
the  case  of  special  legacies  to  strangers,  b  such  a  case  the  law 
presumes  that  it  was  the  individual  whom  the  testator  intended  to 
favour,  and  from  motives  of  preference  connected  wilii  him  indi- 
vidually, and  not  extending  beyond  him.  The  dootrine  now  hid 
down  takes  its  rise  in  an  extension  of  that  principle^  on  whidi  is 
founded  the  well-known  condition  as  applied  to  settlements,-  si  sine 
liberis  decesserit.  It  is  the  same  cohjectura  pietatis  which  operattt 
in  both  oases.  The  law  holds  the  presumption  of  natural  affection 
to  be,  that  the  children  should  come  in  place  of  the  parent^  rath^ 
than  that  the  provision  should  fall  to  any  body  else,  and  roles  its 
transmission  accordingly.  See  Lord  Glenlee,  in  Colquhoun  t. 
Cami^bell,  5th  June  1 629,  F.  C.  But  this  conjectura  pietatis  has 
been  applied,  not  merely  to  the  case  of  the  testator's  own  children, 
ostensibly  excluded  by  a  settlement  in  &vour  of  others,  but  9im  to 
the  case  in  which  a  testator  has  made  settlements  on  particular 
members  of  his  family,  and  these  have  died,  leaving  children,  with- 
out these  children  being  expressly  favoured  by  the  settlement,  or 
even  with  an  express  substitution,  in  the  settlement,  of  other  per- 
sons, as  successors  to  the  parents  in  the  provision.    This  has  been 
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held  in  a  great  variety  of  cases,  and  in  cases,  as  will  immediately  7  Feb.  id38. 
be  seen,  embracing  not  merely  provisions  to  direct  descendants,  ^^^O^j^ 
as  duldren  or  grandchildren,  bat  to  persons  standing  in  precisely  otben  v. 
the  same  relation  of  uncle  and  nephew,  which  now  occurs.     The  qI™***®"  *"^ 

doctrine  has  also  been  laid  down,  as  is  humbly  thought,  in  cases     

&r  more  unfavourable  for  the  application  of  the  principle  than  the  ^^^«"^^i^^' 
present ;  and  which  therefore  afford,  in  the  present  case,  an  argu- 
ment a  fortiori ;  Magistrates  of  Montrose  v.  Robertson,  21st  Nov. 
1738,  M.  6398;  Walker  r«  Walker,  7th  Dec.  1744,  M.  10,328; 
IScbies,  V*  Implied  fVillj  No.  5;  Binning  v.  Binning,  2l8t  June 
1767,  M.  13,047;  Wood  v.  Aitchison,  26th  June  1789,  M.  13,043 ; 
Rongheadsv.  Rantne,  14th  Feb.  1794,  M.6403;  Nelson  v.  Bail- 
lie,  4th  June  1822,  Fac.  Coll.;  Dixons v.  Dixons,  10th  June  1836, 
Fac.  Coll.;  Walker  v.  Jackson,  9th  July  1836,  Shaw^  xiv.  1151. 
These  cases  occurring  with  reference  to  provisions  on  descend- 
ants, being  cases  in  which  children  and  grandchildren  were  con- 
cerned :  Bat  the  principle  has  been  equally  applied  in  regard  to 
collateral  relations,  and  not  merely  such  as  stand  in  the  position 
occupied  by  the  parties  here,  but  even  in  a  degree  still  farther  re- 
moved.    And  it  will  be  at  once  apparent,  that  even  in  the  case  of 
collaterals,  at  all  events  where  the  relatiorahip  is  near,  the  same 
reason  holds  for  the  application  of  the  rule,  although  holding,  it 
may  be,  in  a  somewhat  mitigated  degree ;  Mackenzie  v.  Holt's  Le- 
gatees, 2d  Feb.  1781,  Jlf.  6602;  which  brings  out,  very  promi- 
nently, the  principle  for  which  the  claimants  contend ;  because  it  is 
quite  plain,  that  in  this  case,  which  was  not  the  case  of  descendants, 
the  provision  was  held  to  have  passed  to  the  children  of  the  deceased 
parents,  not  because  it  had  vested  in  the  parents,  and  therefore 
passed  as  a  matter  of  course  to  their  legal  representatives,  but  be- 
cause, ex  conjectura  pietatis,  the  children  of  die  deceased  were  held 
to  stand  in  their  parents'  room.    In  that  case  it  was  expressly  held, 
that  the  provision  had  not  vested  in  the  parent,  and,  on  that  very 
account,  it  was  found,  that  it  did  not  pass  to  general  representatives, 
fiat  at  the  same  time  it  was  decided,  with  reference  to  the  children 
of  these  same  parties,  that  the  presumed  will  of  the  deceased  made 
diem  institutes  in  the  parents'  provision,  even  though  not  specially 
mentioned;    Wallace  v*  Wallaces,  28th  Jan.  1807,  M.  App.  v. 
Clmuej  No.  6*     The  Court  very  deliberately,  and  by  an  unani- 
taons  judgment,  decided,  that  the  very  same  principle  which  had 
previously  ruled  the  case  of  parent  and  child  was  equally  applicable 
where  the  rdationslnp  was  that  of  uncle  and  nephew.     And  so  in 
Christie  o.  Patersons,  5tb  July  1822,  F.  C,  where  the  relationship 
was  a  step  further  removed,  the  party  in  whose  favour  the  provi- 
sion was  originally  conceived  not  being  the  nephew  of  the  testator. 
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7  Feb.  1838.  but  his  cousms-german,  viz.  the  children  of  his  mother's  brothers 
^)^y^^^  and  sisters.     In  deciding  this  case,  there  was  some  difference  <rf 

Hamilton  and        .,  t       n        t  ii»i  »      •   t  11% 

Others  v.        opmion  upon  the  Bench,  as  to  how  far  the  pnnciple  could  be  ex- 

Hamiiion  and  tended  to  collateral  relationship  so  far  removed  as  that  of  cousin* 

— ^  german ;  and  the  minority  of  their  Lordships  thought  it  could  not 

Defendera*      j,g  g^  extended.     The  majority  of  the  Court,  however,  ooncdived 

the  principle  to  be  applicable  to  such  a  case,  and  so  decided.    But 

it  is  very  important  to  observe,  that  the  whole  of  the  Judges,  with 

one  voice,  expressed  their  approbation  of  the  decision  in  the  case 

of  Wallace,  and  their  concurrence  in  the  application  of  the  prindr 

pie  to  such  a  case.    The  decbion  in  that  case  was  farther  expressly 

stated  to  be  one  which  must  be  held  to  have  settled  the  law,  as  to 

the  particular  relationship  there  involved* 

If  this  question,  then,  be  regarded  as  a  mere  question  of  intention, 
and  nothing  more,  and  the  preference  between  the  present  daim- 
ants,  on  the  one  hand,  seeking  to  be  preferred  to  their  paroits' 
shares  of  Mr  Kdater's  succession,  and  their  opponents,  on  tlie  other, 
proposing  to  carry  these  off  as  heirs-atJaw,  were  to  be  determined 
by  a  mere  inquiry  into  the  intentions  of  Mr  Keater,  the  dainmats 
conceive  that  the  question  would  be  attended  witibi  no  difficulty,  and 
would  be*  at  once  determinable  in  their  own  favour.  But  it  is  al^ 
ways  to  be  remembered  that  the  case  does  not  merdy  mvdv?  a 
question  regarding  the  intentions  of  Mr  Keater,  without  the  bene- 
fit of  a  legal  presumption  lying  on  the  one  side,  or  pn  the  other. 
The  legal  presumption,  as  settled  by  the  authorities,  is  all  infsvoar 
of  the  present  claimants,  and  to  the  effect  of  its  being  hdd  conjeo* 
tura  pietatis,  that  Mr  Keater  intended  the  childrenof  his  deceased 
nephew  and  niece  to  succeed  to  their  parents'  provisions,  in  pr^ 
ference  to  his  having  been  held  to  die  intestate  as  to  these,  and  their 
being  regarded  as  falling  to  his  legal  representatives.  The  whole 
onus  lies  on  the  competing  claimants  to  overcome,  this  legal  pre- 
sumption, by  showing,  distinctly  and  unequivocally,  that  Mr  Keater's 
intention  was  to  exdude  the  children,  and,  failkig  his  nephew  and 
niece  themsdves,  to  raise  a  case  of  intestacy,  and  introduce  his  ge- 
neral legal  representatives.  Of  such  an  intention  there  is  not  the 
remotest  vestige  of  evidence,  but  altogether  the  reverse.  It  is  suf* 
ficient,  however,  for  the  case  of  the  daimants,  if  the  legal  presomp- 
tion  is  not  overcome.  They  only  confirm  and  corroborate  a  esse 
already  established,  if  they  show,  (as  th^  think  they  do,)  that  what 
under  the  authorities  must  be  held  the  presumption  of  law  as  to 
Mr  Keater's  intentions,  fully  accords  with  all  that  is  to  be  fiurly 
and  justly  held  concerning  his  intentions  in  point  of  fact. 

At  the  advising,  counsel  having  declined  farther  argument. 
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I/rri  Medwjffi  *. — Id  this  important  cause,  in  which  we  ordered  7  Feb.  1838. 
cases,  we  have  certainly  had  all  the  information  laid  before  us  which    ^^^v^*^ 
a  careful  consideration  of  the  authorities  and  decisions  can  afford,  q^^^"  *° 
The  question  at  issue  arises  out  of  a  trust-settlement,  executed  in  HamiHoo  and 
188] .  by  a  party  who,  baviog  no  children,  bat  sereral  nephews  and  ^^ 
nieces,  the  children  of  his  three  sisters  who  predeceased  him,  he  Opinion  of 
leaves  legacies  to  some  of  those  near  relatires,  while  others  are  not  ^"'^* 
so  much  as  named  in  his  settlement. 

This  testamentary  deed  is  certainly  as  peculiar  aa  can  be  con* 
ceived,  and  shows  individual  affection  and  regard  towards  certain 
parties*  It  is  a  general  settlement  of  his  whole  property,  which  has 
heen  distributed  in  the  manner  fully  explained  in  the  papers.  Two 
of  those  legatees  having  predeceased  the  testator,  a  question  arises, 
whether  their  children  are  to  take  the  shares  which  were  provided 
to  their  parents. 

Now,  if  the  findings  in  the  Lord  Ordinary's  interlocutor  be  sup* 
ported,  I  think  we  may  strike  out  of  our  law  the  whole  doctrine  as 
to  hpsed  legacies.  The  whole  settlement  is  founded  upon  a  deleo- 
tiis  personm^ — a  preference  of  some  to  the  exclusion  of  others.  It  is 
not  a  provision  of  legacies  which  can  be  effectual  to  the  children  of 
those  l^teea  who  have  predeceased  the  testator.  The  law  as  to 
lapsed  legacies  is  well  laid  down  by  Erskine,  and  it  is  derived  from 
the  civil  law,  in  all  questions  of  this  kind  a  most  equitable  code* 
We  have  departed  from  it  in  two  cksses  of  cases ;  1.  If  a  bequest 
be  made  to  a  whole  family,  and  not  to  certain  specified  relations, 
and  one  of  the  legatees  die  leaving  children,  ouch  children  will  take 
the  share,  of  the  predeceasing- parent  2.  If  a  legacy  is  left  by  a 
fether  to  bis  child,  and  the  child  predecease,  leaving  children,  these 
will  take,  as  conditional  institutes,  the  portion  of  the  parent  The 
decisions  are  quite  consistent  in  support  of  these  exceptions.  Holt  v. 
Mackenzie  recognises  it  as  settled  law,  that  if  the  provision  be  to  a 
whole  family,  in  the  event  of  one  dying  his  child  gets  his  share.  The 
same  rule  was  laid  down  in  that  branch  of  the  case  of  Wallace,  where 
the  judgment  applied  to  the  legacies  to  <  nephews,'  some  of  whom 
predeceased  the  liferenter.  It  was  applied  also  in  the  case  of  Christie, 
when  there  was  a  division  of  property  among  theehildren  of  a  brother* 

Agiun,.  the  case  of  Dixons  was  that  of  a  son  predeceasing  his  pa« 
rent,  and  the  children  of  that  son  taking  their  fether's  share.  There 
we  held  that  the  pietas  paterna  required  that  the  share  of  the  son 
predeceasing  should  go  to  grandchildren ;  and  so  in  Fleming's  case ; 
and  there  is  a  remaijkable  series  of  decisions  all  resting  .on  the  same 
ground,  and  which  are .  quoted  in  the  case  for  Thomas  Hamilton^ 
and  all  quite  consistent 


*  lliese  spcecbn  were  revised  by  the  Judges. 


410  DECISIONS  OF  THE  No.  60. 

7  Feb.  1838L       Thus,  there  are  two  exceptions  to  the  role  of  lapsed  legacies. 

'^'^v^^    The  present  case  falls  under  neither  of  these.     The  provision  ii 

Others^?  *°    not  by  the  testator  to  classes  of  relations  or  families,  nor  by  a  father 

Hamilton  and  to  his  children.     It  is  a  settlement  to  certain  specified  relatioiis,  ia- 

Ot^era^  dicating  the  clearest  delectus  personse,  plainly  showing  a  parti<<iilar 

Opinion  of      fevour  for  each  of  the  parties  expressly  provided  for.     Some  are 

*  excluded  altogether,  some  get  a  legacy  erf  a  certain  amount,  and 

some  are  differently  provided  for.     And,  on  the  whole,  I  am  fcr 

applying  the  rule  of  lapsed  legacy. 

Lord  Meadowbank, — On  agaia  goibg  over<the  decisions  referred 
.  to  in  this  case,  I  cannot  concur  in  the  opinion  which  has  just  been 
delivered.  At  the  same  time,  it  does  not  necessarily  follow  that  I 
should  recognise  the  principles  upon  which  those  decisioiis  have  pro^ 
oeeded.  I  may  think  that  in  some  of  those  cases  the  Court  has  gone 
too  far,  and  laid  down  rules  for  which  there  was  no  sancUon  in  those 
principles  of  the  civil  law  which  have  been  held  to  be  the  fbundar 
tion  of  our  practice.  But,  as  was  observed  by  Lord  Gillies  in  the 
case  of  Christie,  I  cannot  agree  to  go  back  upon  a  course  of  ded^ 
sions  deliberately  pronounced,  particularly  in  cases  of  settlementB; 
and  I  caAnot  see  how  we  can  alter  the  present  judgment  w^tboot 
in  effect  overturning  the  grounds  upon  which  the  judgments  I  have 
referred  to  were  pronounced.  Indeed,  1  had  thought  that  the  rak 
of  law  as  to  the  lapse  of  legacies  was  thoroughly  settled ;  but  if  the 
Lord  Ordinary's  interlocutor  is  ill  founded,  I  think  we  have  just  to 
begin  where  our  predecessors  did  above  a  hundred  years  ago,  lea- 
ving the  whole  matter  again  in  uncertainty,  and  widioutany  definite 
and  fixed  principle  of  interpretation  to  which  we  can  refer.  The 
facts  of  the  case  are  extremely  short :  The  testator  had^  no  family 
of  his  own,  but  by  his  eldest  sister,  Margaret  Keater  or  Hamilton, 
he  had  four  nephews.  By  his  sister,  Isobel  Keater  or  M^Lellan,  he 
had  one^  and  by  his  sister,  Elizabeth  Keater  or  Bennet,  he  had  two 
nieces  and  two  nephews.  For  all  these  relations,  to  whom,  their 
mothers  being  dead,  he  was  in  loco  parentis,  he  made  provisions,  with 
the  exception  of  John  Hamilton  and  Robert  Bennet.  And  the  form 
he  adopted  for  carrying  his  object  into  effect  was  the  execution  of  a 
trust-deed  for  uses  and  purposes,  leaving  not  the  least  doubt  upon 
my  mind  that  he  thereby  executed  a  complete,  settlement  of  his 
whole  estate,  heritable  and  moveable,  leaving  no  part  of  it  undispo- 
sed of,  and  proving  as  I  think  from  the  constant  repetition,  through- 
out the  whole  settlement,  of  the  degree  of  relationship  that  existed 
between  his.nephews  and  nieces  and  himself,  that  his  calling  them  to 
the  succession  was  the  result  of  those  feelings  of  affection  and  do^ 
which  in  consequence  he  experienced  towards  them.  (His  Lord* 
ship  here  read  the  clauses  of  the  deed.)     The  terms  of  the  deed 
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can,  I  thinki  leare  no  doubt,  that  while  the  testator  meant  to  make  7  Feb.  1839. ; 
a  coaipiete  settlement  of  the  whole  of  his  estate,  his  object  was  to    ^"^y^' 
leave  nothing  undisposed  of,  or  to  be  conveyed  by  the  mere  opera-  otben*v°  ^^ 
tion  of  the  law*     On  the  contrary,  his  purpose  wtis  to  exclude  his  Hamilton  and 
legal  representatives,  and  to  bestow  his  property  in  particular  por-       ^"^ 
tions  upon  the  oUldren  of  three  sisters,  who  were  then  deceased,  Opinion  of 
with  the  exception  of  two,  whom  be  specially  excluded,  and  which     ^^^ 
only  the  uore  confirms  the  view  of  his  determination  to  exclude  in 
all  events  his  legal  representatives.     Thomas  Hamilton  and  Eliza- 
beth Bennet  died  before  the  testator,  but  botli  leftt^hildren,  the  one 
a  son,  named  Tbomais  Hamilton,  the  other  Elizabeth  Bennet,  who 
married  a  person  of  the  name  of  Easton.   Hence  there  has  arben  the 
present  qoestiott,  whether  these  parties  and  their  descendants  have 
a  right  to  ceme  in  the  ro<Hn  of  their  predeceasing  parents ;  and  the 
Lord  Ordinary  has  held,  that  the  provisions  left  to  the  father  i^nd 
mother  of  these  parties  respectively  cannot  be  dealt  with  on  the 
flame  footing  as  if  they  had  been  special  legacies  to  strangers ;  but 
bemg  provisions  of  part  of  the  general  succession  of  the  deceased  in 
iavonr  of  his  nephews  and  nieces,  his  nearest  relatives,  must  be  held 
lo  h$ve  been  destined  to  the  children  of  those  parents  ex  prsesumpta 
volantate  testatoris*     It  is  said  there  has  been  in  the  present  case 
a  selection,  or  delectus  persons^ ;   but  if  these  parties  had  been  de» 
seended  from^the  testator  himself,  the  mere  fiiet  of  the  settlement  be^ 
ing  in  snob  a  situation  would  not  have  made  a  different  rule  of  con- 
struction be  applied.   I  can  find  no  authority  for  the  circumstance  of  a 
provision  beinglefito  a  whole  class  of  descendants  having  such  weight 
attached  to  it.     The  question  then  is.  Has  it  been  established  in  the 
case  of  collaterals  that  a  different  principle  should  apply  ?  In  regard 
to  settlements  by  uncles  on  nephews  and  nieces,  I  think  the  Court 
have  held  that  the  same  rule  should  be  applied  as  in  the  ca^e  of 
descendants.     In  Mackenzie  v.  Holt's  Legatees,  the  Court  seemed 
to  go  upon  the  special  nature  of  the  deed.     The  parties  were  not 
called  as  a  class,  but  as  the  children  of  certain  individuals.     Attend* 
ing  to  the  terms  of  the  deed  in  Wallace's  case,  the  children  of 
Alexander  Wallace,  *  that  may  be  in  life  at  the  decease  of  the 

*  longest  liver '  of  the  testator  and  his  spouse,  are  provided  to  the 
residue  of  the  estate.  It  is  said  they  are  called  as  a  class ;  but  it 
is  as  a  limited  class.  On  what  principle  is  the  decision  in  this  case 
founded,  if  not  on  that  I  have  mentioned  ?  As  I  read  the  decision, 
it  only  admits  the  interpretation,  that  the  legatees  were  called  as 
collaterals,  and  as  a  limited  class ;  and  that  the  Court  then  found 
that  the  legacy  of  the  predeceasing  legatee  had  not  lapsed.  In  the 
case  of  Christie,  the  provision  was  to  the  chiUren  of  the  brothers 
and  sisters  of  the  testator's  mother*  ^  who  shall  be  in  life  at  the 

*  time  of  my  death.    If  there  was  no  application  of  the  maxim,  si 
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7  Feb.  183a  sine  Kberis,  I  cannot  think  how  the  Court  got  over  these  terms  of 
^^"^V^  limitation.  In  the  face  of  the  voluntas  of  the  testator,  they  found 
ot'bertv?  ^^^  children  of  the  predeceasing  party  entitled  to  his  succession  on 
^•miiton  and  this  principle.  (His  Lordship  referred  to  the  opinions  of  the  Jad^es 
in  Christie's  case,  and  particularly  to  that  of  Lord  Balgray,  who 
was  against  the  judgment)  Nothing  is  said  by  the  Court  as  to 
the  parties  being  called  as  a  class ;  and  all  the  Judges  concur  in  hold- 
ing it  to  be  now  settled  law,  that  where  a  provision  is  made  to  ne- 
phews and  nieces,  the  same  rule  should  be  applied  as  in  a  settle- 
ment by  a  father  on  his  children.  Then,  as  it  would  be  introdu- 
cing a  new  principle  to  hold  that  children  should  be  cut  out,  be- 
cause called  individually,  and  not  as  a  class,  the  same  doctrine  most 
be  applied  to  the  case  of  nephews  and  nieces,  tp  whom  an  node  ii 
in  loco  parentis.  I  cannot  therefore  consent  to  shake  what  I  con- 
sider to  be  a  principle  so  well  established  in  the  law  of  succesnon, 
and  am  for  adhering  to  the  interlocutor. 

Lords  Glenlee  and  Jitatice^Ckrk  agreed  with  Lord  Medwyn. 
Their  Lordships  then  *  find,  that  the  provisions  to  Thomas  Bar 
^  milton  and  Elizabeth  Bennet  or  Easton,  contained  in  the  settle- 
^  ment  of  the  deceased  John  Keater,  lapsed  by  their  predeceasing 
( the  testator :  Therefore  recall  the  interlocutor  submitted  to  review, 
*  prefer  the  reclaimers  to  the  fund  in  medio,  and  remit  to  the  Lord 
'  Ordinary  to  proceed  accordingly :  Find  no  expenses  due  to  either 
<  party,  and  decern.' 


Judgment. 


Lord  Ordinary,  Jeffrey,         For  Mary  Hamilton  and  OtberSy  J%  S»  More,  Bo,  HBt** 
For  Thomas  Hamilton  and  Others,  Sol- Gen,  (Rulherfitrd^)  Peitx^.  A.  i 

Jl  PaUrson,  W.  S.  and  Gvbwfi'Craige,  Wardlaw  j-  Daldel;  W.  S.  Agents. 

R. 


SECOND  DIVISION. 


No.  LXL 


9ih  February  18Sa 


EARL  OF  DUNDONALD  and  Trustee 

Offaifist 
WILLIAM  HENDERSON. 


Process. —  Advocation.) — (Contingency.) — Wltert  a  sumwm 

was  raised  and  catted  in  Courts  founding  upon  the  same  narrative  tf 

factSf  and  on  the  same  documents  as  in  a  process  depending  before  a* 

inferior  court  $  and  an  advocation  of  the  latter  proof  6b  contingeKr 

tiam,  having  been  brought^  and  the  bills  erpede  and  reported  after  tk 
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summons  in  this  Court  had  been  called^  and  returned  with  defences  9  Feb.  Idaa 
for  one  of  the  defenders^  and  before  any  protestation  had  been  put  up    '^^v'^^ 
for  not  enrolling,— found.  That  although  the  action  raised  in  this  f^^^"*^ 
Court  was  not  further  insisted  in,  the  inferior  court  process  had  been  Trustee  v, 
competently  advocated  by  the  expeding  and  sighting  of  the  letters,  Hendersoiu 
and  might  be  followed  out  to  a  final  issue  on  the  merits  in  this  Court. 

The  Earl  of  DondoiiAld  and  his  trustee,  Mr  Thomson  Paul,  ap*  NarratiTew 
plied  to  the  Sheriff  of  Lanarlc,  in  April  1836|  for  an  interdict  against 
William  Henderson,  acting  for  the  Carlisle  and  Glasgow  Road 
Trustees,  with  whom  they  had  had  a  transaction  as  to  an  orchard, 
the  peaceable  possession  of  the  greater  part  of  which  by  the  Earl 
and  his  trustee  was  now  threatened  to  be  interrupted.  Answers 
were  lodged  to  that  application  by  Henderson  for  the  road  trustees, 
and  certain  procedure  took  place ;  and,  in  particular,  an  interlocutor 
was  pronounced  by  the  Sheriff,  on  11th  November  1836,  supposed 
to  be  in  favour  of  the  respondent*  During  these  proceedings  in 
the  inferior  court,  an  action  was  raised  in  this  Court,  the  sumftion» 
in  which  is  dated  and  signeted  Slst  July  1836,  in  the  name  of 
the  elerk  to  the  said  road  trustees,  founding  on  the  same  narrative^ 
of  fi&cts,  and  the  same  documents  as  in  the  above  process  in  the 
inferior  court ;  and  concluding  that  it  should  be  declared  that  the 
£arl  and  his  trustee,  and  two  others,  are  bound  to  implement  the 
bargain  about  the  orchard,  &c.  The  summons  -was  executed  on 
4^1  St  July  and  15th  August  1836,  and  was  called  on  24th  Novem- 
ber 1836. 

The  Earl  and  trustee  then  presented  a  bill  of  advocation,  ob  con- 
tbgentiam  of  the  action  which  had  been  called  in  Court,  and  the 
bill  was  passed  on  29th  November,  and  the  letters  expede  and  sig- 
neted on  17th  December  1836.  One  of  the  defenders  in  the  ac- 
tion, Major  Cochrane,  lodged  defences :  the  action,  however,  was  not 
proceeded  in.  Major  Cochrane  put  up  protestation  for  not  enrol- 
ling and  insisting,  which  protestation  was  not  extracted,  although, 
as  alleged  by  Henderson,  warrant  for  extract  was  obtained  from  the 
minute-book,  on  20th  December  1836,  previous  to  the  letters  of 
advocation  being  called,  and  the  action  was  abandoned. 

A  record  was  made  up  as  to  the  competency  of  this  advocation ; 
and,  on  12th  May  1837,  *  The  Lord  Ordinary  appointed  the  cause 
*  to  be  enrolled,  in  order  that  the  record  may  be  closed.  F» 
^  Jeffrey.  Lajia  caprina  I*  And  thereafter  bis  I^ordship  ordered 
parties  to  debate. 

The  advocators  pleaded — That  there  was  an  obvious  contingen-'  Advocator** 
cy ;  and  that  the  action  called  in  this  Court  had  not  been  taken  out 
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9  Feb.  IBsa  of  Court  quoad  tbe  advocators,  either  by  protestation  or  abandon- 
ment, or  otherwise :  there  was  no  legal  bar  to  the  progress  of  the  ^ 
yocation. 


Earl  of  Dun- 
donald  and 
Trustee  v. 
Henderson. 

Respondent's 
Pleas. 


Lord  Ordi- 
nary's In- 
terlocutor. 


Note. 


The  Tesponient  pleaded — That  there  was  no  contingency,  tbe  ac- 
tion having  been  taken  out  of  Court  before  the  letters  of  advocation 
were  enrolled  or  even  called  in  Court ;  and  therefore  there  were 
no  termini  babiles  for  insisting  in  this  process  of  advocation. 


The  Lord  Ordinary  pronounced  this  interlocutor  and  note: 

<  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  on 
the  closed  record,  process  and  productions,  in  respect  that  the  let- 
ters of  advocation,  ob  contingentlam,  were  expede  anrd'signeted 
after  the  summons  of  declarator  had  been  called  in  Court,  and  re- 
tofned  with  defences  for  one  of  the  defenders,  and  before  any  pro* 
testation  had  been  put  up  for  not  enrolling,  finds  that  tbe  process 
was  competently  advocated,  ad  interim,  by  the  expeding  and  sig- 
neting  of  the  said  letters,  and  may  now  be  followed  out  to  a  final 
issue  on  the  merits  in  this  Court ;  and  appoints  parties  to  be  ready 
to  debate  on  the  merits  of  the  original  action  accordingly/ 

Noie. — <  The  objection  to  the  competency  here  is,  that  there 
was  no  depending  process  in  this  Court  when  the  letters  of  advo- 
cation were  expede,'  but  only  an  inchoate  proceeding,  which  had 
not  sisted  partied  before  a  judge,  or  given  either  to  any  such  judge, 
or  to  the  defenders  in  the  declarator,  any  control  over  the  action, 
or  taken  it  in  any  degree  more  out  of  the  absolute  disposal  of  the 
purstiers  than  if  the  summons  had  been  merely  raised  or  execated, 
— in  either  of  which  cases  it  was  assumed  that  no  advocation,  ob 
contingentlam,  would  have  been  incompetent — and  that,  as  the 
case,  in  point  of  fact,  has  never  gone  fiarther,  cannot  now  be 
forced  on  by  the  defenders,  and  is  said,  in  point  of  fact,  to  have 
been  abandoned  by  the  pursuer,  this  advocation,  which  could  only 
be  supported  on  the  ground  of  its  contingency  with  some  other 
process,  must  now  be  dismissed. 

*  There  is  some  plausibility,  no  doubt,  in  these  views ;  but  the 
Lord  Ordinary  thinks  they  are  fallacious,  and  that  the  fallacy  lies 
partly  in  a  misconception  as  to  what  is  to  be  held  as  a  depending 
aetioni  to  the  effect  of  raising  a  contingency,  and  partiy  in  an 
erroneous  notion  as  to  the  stage  of  the  proceeding  at  which  the 
competency  of  an  advocation  brought  on  such  a  ground  must  be 
legally  and  permanentiy  fixed. 

<  Now,  it  may  be  conceded,  that  the  mere  raising  or  execution  of 
a  summons  will  not  make  such  a  dependency,  though  they  may 
warrant  arrestment  as  on  a  dependence,  or  an  order  for  peipe- 
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toatiog  testimonies.     But  the  calling  of  tlie  cause  in  Court,  at  the  9  Feb.  183B. 
proper  diet  of  the  defender's  compearancei  is  humbly  thought  to    ^^"^V^^ 
be  a  judicial  procedure,  by  which,  especially  when  the  defender  jonaWand"" 
does  compear  and  gires  in  defences,  both  parties  arer  egularly  Trustee  v. 
oonrened  as  in  a  depending  process.     They  have  actually  met,     *°  ^"°"' 
in  sbort,  within  the  predncts  of  the  proper  tribunal,  and  joined       Note, 
issue  on  the  merits  of  the  suit.     By  the  forms  of  our  courts  the 
defender  may  indeed  have  no  right  as  yet  to  force  on  the  cause 
to  an  issue,  or  to  make  any  motion  towards  a  discussion  of  the 
merits.  But  it  is  not  true  that  he  is  altogether  without  the  power 
of  affecting  the  procedure,  nor  has  the  pursuer  any  longer  an 
arbitrary  discretion  as  to  the  course  which  it  shall  pursue.     By 
patting  up  protestation,  the  defender  can  now  compel  the  pursner 
either  to  go  on  with  the  action  or  to  abandon  it,  very  nearly  to 
tl^e  same  effe<^t  as  when,  in  a  more  advanced  stage  of  the  pro- 
ceeding, he  insists  upon  any  thing  which  reduces  his  opponent  to 
the  same  dilemma.     There  are  here,  therefore,  all  the  essentials 
of  a  depending  process — both  parties  regularly  convened  in  a 
competent  court,  the  grounds  of  action  and  defence  judicially  and 
responsibly  produced,  the  pursuer  entitled  to  take  decree  against 
the  defender  if  in  defoult,  and  the  defender,  in  hn  turn,  entitled 
top^ut  the  pursuer  out  of  Court,  with  a  certain  sum  of  expenses  if 
hi  makes  defiauU  by  not  enrolling  on  his  requisition. 
^  It  is  humbly  conceived,  that,  generally  speaking,  and  to  almost 
ail  effects,  this  should  be  enough  to  constitute  a  depending  pro- 
cess.   But  it  is  quite  true  that  processes  may  be  held  to  be  de- 
pending for  certain  purposes,  and  only  inchoate,  or  in  preparation, 
for  others.     And  the  true  practical  question  here  is.  Whether, 
when  things  have  come  to  this  stage,  there  is  not  dependency 
enough  to  warrant  an  advocation,  ob  contingentiam,  of  a  connect- 
ed process  ?   Now,  in  considering  this  question,  it  is  not  only  al- 
lowable, but  necessary,  to  look  to  the  principles  of  expediency 
and  equity  which  are  at  the  bottom  of  the  subsisting  regulations 
as  to  such  advocations.     Till  lately,  advocations  were  generally 
competent  from  interlocutory  judgments,  and  they  are  still  allow- 
ed when  there  is  a  contingency  with  any  process  already  depend- 
ing in  the  Supreme  Court,  on  the  plain  ground,  that  it  is  unrea- 
sonable to  expose  the  party  to  the  expense  of  a  double  litigation 
and  course  of  proceeding  pn  the  same  matters.    When  it  is  asked, 
therefore,  at  what  stage  of  the  process  in  this  Court  the  litigant 
should  be  entitled  to  bring  up  a  relative  process  from  the  Court 
below,  the  natural  and  obvious  answer  would  seem  to  be,  when- 
ever he  is  actually  convened  or  put  to  any  expense  as  a  compear- 
ing party  in  the  Court  above,  which  is  undoubtedly  the  case  from 
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tbe  moment  that  he  enters  appearance,  ot  lodges  defences  in  that 
Court,  in  obedience  ,to  the  call  of  the  pursuer,  and  its  staDfmg 
regulations.  From  that  moment  he  is  actually  snfferiog  the  op- 
pression of  a  double  course  of  procedure,  and  should  tbere(ore  be 
entitled  to  reHere  himself  by  reducing  it  to  a  single  one. 

'  But  if  this  be  so,  the  only  remaining  inquiry  is.  At  whst  stage 
of  the  adrocation  does  he  finally  attain  the  benefit  of  die  coQsoli- 
dation,  and  fix  the  inferior  court  process  for  ultimate  adjudicatioa 
here?  Tbe  respondent  seemed  to  maintain,  that  because  ^^tt&- 
mate  judgment,  in  all  advocations,  either  advocated  the  cause  or 
remitted  to  the  inferior  judge,  any  substantive  objection  to  the 
competency  of  an  advocation  which  might  ^er^e  before  such  ulti- 
mate judgment  might  be  properly  stated  as  a  ground  for  ditoissing 
the  action ;  and,  consequently,  that  if,  at  any  time  after  presenting 
the  bill,  the  original  'suit^  on  account  of  which  another  had  been 
advocated  ob  contlngehtiam,  had  been  put  out  of  Court,  and 
ceased  to  be  in  dependence,  the  advocation  must  necessarily  Mt 
because  it  was  thenceforward  impossible  to  advocate  the  cause  ob 
condngentiam,  which  ihey  assume  to  bo  a  necessary  prelude  to 
any  finding  on  the  merits  in  favour  of  the  advocator. 

*  Tbe  Lord  Ordinary,  however,  humbly  conceives  this  to  be  a 
wone  fiillacy  than  the  preceding;  and  takes  ft  td  be  quite  dear, 
that,  after  an  advocation  ob  contingentiam  is  once  fairly  in  this 
Court,  it  is  of  no  consequence  whatever  that  the  original  process, 
on  account  of  which  it  had  been  brought  here,  should  continue  in 
dependence  for  a  single  day  along  with  it  The  contingency  may 
often  be  such  as  not  to  require  or  to  justify  the  conjunction  of  the 
processes :  and  even  if  conjoined,  they  must  always  be  separately 
disposed  of  by  appropriate  judgments,  and  one  niay  be,  and  fre- 
quently is,  finally  adjudicated,  long  before  the  other  is  ripe  for 
decision.  All  this  is  familiar  in  practice;  and  the  &ct  not  only 
disposes  at  once  of  the  respondent's  main  ground  of  argument, 
but  leads  directly  to  the  true  criterion  whic^  that  argument  so 
strongly  misrepresents.  If  it  should  be  asked,  then,  when  an  ti- 
vocation  should  be  considered  as  fairly  fixed  as  a  process  in  this 
Court,  the  Lord  Ordinary  would  have  no  difficulty  in  answerisgi 
by  the  ezpeding  and  signeting  of  the  letters  of  advocation.  Tbe 
proceedings  in  tbe  Bill-Chamber  are  but  tentative,  and  the  risi 
there  granted  is  of  course  ad  interim :  But  when  the  letters  pass 
the  Signet,  the  cause  ts,  by  the  uniform  style  of  these  letters^  ex* 
pressly  advocated^  by  authority  of  the  *  Lords  of  Council  as(t 
<  Session ;'  and  the  inferior  judge  is  interdicted  from  proceetfing 
till  the  merits  are  finally  adjudicated.  From  that  moment,  there- 
fore, the  litigant  ceases  to  be  a  suitor  in  the  inferior  court,  aii<f 
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*  is  fully  sisted  as  a  party  to  a  process  in  this  Court.     Tlie  meritSi  9  Feb.  1838. 

<  DO  doubt,  remain  to  be  discussed ;  and  if  the  advocation  be  ob     ^^*^V^^ 

*  cootingentiani,  the  question,  whether  there  was  any  proper  con-  ^[^J^^'*' 

*  tingency,  may  form  a  point  in  the  discussion.    But  this,  and  all  Trustee  v. 

*  other  points,  are  to  be  discussed  in  a  Court  of  Session  process;  and  ^^*^^"°°' 

<  nothing  that  occurs  subsequent  to  the  constitution  of  that  process     Note. 

<  by  the  signeting  of  the  letters,  can  possibly  exclude  the  discussion 

<  on  the  merits,  or  afford  a  ground  for  dismissing  the  advocation  as 
'  incompetent 

*  That  the  ultimate  decree,  if  in  favour  of  the  advocator,  must 
^  be  prefaced  by  A  final  or  second  advocation  of  the  cause,  is  truly 

*  of  DO  importance,  and  is  indeed  the  necessary  consequence  of  the 

*  whole  process  being  a  process  of  review.     If  the  final  judgment 

*  is  against  the  advocator,  the  process  is  necessarily  remitted  to  the 
'  inferior  judge,  from  which  it  thus  appears  that  it  ought  never  to 

<  have  been  removed ;  but  the  very  necessity  of  a  remit  shows  that 

*  it  was  de  facto  removed  ad  interim,  the  decree  not.  being  the 

*  refusal  of  an  application  for  advocation,  but  the  remit  of  a  process 

*  already  advocated ;  and,  when  the  judgment  is  in  favour  of  the 

*  advocator,  the  form  of  advocation  is  merely  a  redintegration,  and 

*  solemn  aflSrmance,  causa  cognita,  of  that  original  advocation,  for 

*  the  purpose  of  inquiry,  which  was  expressly  and  effectually  made 

*  by  the  ezpede  letters,  and  under  which  the  inquiry  became  an 

*  inquiry  into  the  merits,  to  be  conducted  in  this  Court,  and  its 

*  issue  entered  on  its  records. 

'  If  there  was  a  depending  process,  therefore,  in  this  Court, 
^  when  the  letters  of  advocation  were  signeted,  that  advocation  was 

*  competently  brought;  and  the  advocator  is  now  entitled  to  follow 

*  it  out  to  an  issue,  and  to  take  judgment  on  the  merits,  whatever 
'  may  have  since  happened  to  that  depending  process.  But  the 
'  action  of  declarator,  in  this  instance,  was  called  in  Court  in  No- 

*  vember  last,  and  taken  out  to  see,  and  defences  regularly,  lodged 

*  by  one  at  least  of  the  defenders;  and  it  was  not  till  the  17th  of 

*  Ueoember  that  the  letters  of  advocation  were  signeted,  while  it 
'  was  not  till  the  20th  that  protestation  was  put  up  by  the  com* 
'  pearing  defender.     The  other  defenders  had  obtained  a  proroga- 

*  tion  of  the  time  for  lodging  their  defences,  which  have  since  been 
^  prepared  and  printed,  and  they  have  not  proceeded  by  protesta- 
^  tion ;  so  that,  as  to  them,  and  especially  as  the  protestation  by 
^  the  other  defender  has  never  been  extracted,  it  is  apprehended 

*  that  the  action  may  still  be  enrolled.     But  however  that  may  be, 

*  and  even  holding  that  it  was  finally  put  out  of  Court  by  the  pro- 

*  testation  put  up  on  the  20th  of  December,  it  appears  to  the  Lord 
'  Ordinary,  that,  if  it  was  a  depending  process  when  the  letters 
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were  signeted  on  the  17th,  the  advocator  had  thereby  obtained  a 
persona  standi,  as  in  a  competent  advocation,  of  which  he  could 
no  more  be  deprived  by  the  subsequent  ousting  of  the  leading 
action  in  consequence  of  a  protestation,  than  he  could  have  been 
by  the  pursuer  choosing  to  abandon  it,  in  terms  of  the  statute, 
after  it  had  been  for  months  in  a  course  of  litigation.  In  sub- 
stance and  effect,  indeed,  the  cases  are  exactly  parallel,  since  In 
both  the  pursuer  goes  out  of  Court  without  the  oonseni  of  the 
defender,  and  with  a  right  to  come  back  again  when  he  thinks 
proper ;  the  only  difference,  in  fact,  being,  that  the  defender  gets 
his  full  expenses  in  one  case,  while  he  must  be  contented  with 
the  protestation  money  in  the  other.  But,  if  the  abandonment  of 
an  action,  after  litigation,  will  not  extinguish  an  advocation  regn-* 
larly  brought  ob  contingentiam  while  the  litigation  was  current, 
so  neither,  it  is  humbly  conceived,  will  this  effect  follow  from 
submitting  to  protestation  after  the  cause  has  been  called  and  de« 
fences  lodged  by  the  defenders/ 
Henderson  reclaimed. 


Ivory^  in  support  of  the  reclaiming  note. — The  snmmons  was 
called,  and  defences  were  in  the  clerk's  hands ;  but  there  was  no 
enrolling.  It  was  never  beyond  that  stage  when  the  action  may 
drop :  it  was  not  a  process  out  of  the  control  of  the  pursuer.  The 
defender  would  not  have  been  entitled  to  the  expenses  of  his  de- 
fences; Laidlaw  V.  Smith,  8th  March  1834.  Unless  there  be  a 
possibility  of  raising  the  question  of  conjunction,  there  it  nothnig 
on  the  merits  to  advocate.  But  the  process  was  not  in  Court,  and 
was  not  followed  up.  How  can  this  Court  deal  with  the  contin^ 
gency  unless  there  be  two  processes  before  them,  or  which  both 
parties  can  bring  before  them  ? 

The  Court  had  no  difficulty,  and  did  not  call  on  the  respondentiP 
counsel. 


Opinion  of 
Court. 


Lord  Medwyn. — After  the  process  in  the  inferior  court  had  pro* 
ceeded  a  certain  stage,  Henderson  raised  and  called  a  summons  of 
declarator  in  this  Court,  founding  on  the  same  narrative  of  facts 
and  the  same  documents.  It  was  proper  to  advocate  the  moment 
the  declarator  was  called  in  Court,  which  thus  made  it  a  depending 
action.  On  the  24th  November  1836,  the  summons  was  called; 
and  on  29th  November,  the  bill  of  advocation  ob  contingentiam  was 
passed.  It  has  been  said  this  was  never  a  depending  process,  and 
the  case  of  Laidlaw  t>.  Smith,  8th  March  1834,  is  referred  to.  If 
the  present  was  like  that  case,  it  would  have  applied ;  bat  tliere, 
a  defender  having  stated  a  preliminary  defence,  the  pursuer  abaa- 
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doned  his  action  before  enrolment,  intimating  that  he  had  done  so,  9  Feb.  183a 
and  brought  a  new  one.     Here  one  of  the  defenders  put  in  defences,     ^^^v**' 
and  put  up  protestation  for  not  enrolling.     The  action  was  not  fur-  dooald  and"' 
ther  insisted  in ;  but  the  action  was  not  put  out  of  Court.     There  Trustee  t;. 
are  two  other  defenders  who  may  yet  put  in  defences.     The  action     ^^_^^^"' 
having  been  called,  it  was  competent  to  advocate ;   and  after  a  Opinioa  of 
party  had  advocated,  he  could  not  be  turned  out  of  Court  by  the 
other  party  choosing  to  abandon  his  action.     It  would  be  for  the 
Court  to  say  whether  it  would  be  more  expedient  to  keep  it  in  this 
Court,  into  which  it  has  been  competently  brought,  or  to  send  it 
back  to  the  inferior  court*     In  the  present  case  I  concur  in  the  in- 
terlocutor ;  but  as  to  the  form,  1  may  observe,  it  was  not  advocated 

*  ad  interim.:'  we  have  no  such  form.  The  bill  has  been  passed  to 
see  if  it  should  be  advocated,  which  it  has  not  yet  been.  That  part 
of  the  interlocutor  should  be  altered. 

The  «ther  Judges  ooncurred. 

The  Lordi  pronounced  this  interlocutor :  <  In  respect  that  the  Judgment 
^  bill  of  advocation  was  presented  and  passed,  and  the  letters  of  ad- 
^  vocation,  ob  contingentiam,  were  expede  and  signeted  after  the 

*  summons  of  declarator  had  been  called  in  Court,  and  returned 
'  with  defences  for  one  of  the  defenders,  and  before  any  protesta- 
^tion  had  been  pot  up  for  not  enrolling,  repel  the  objection  to 
'  the  competency  of  the  proceeding  for  obtaining  an  advocation  of 

*  the  inferior  court  process ;  and  appoint  parties  to  be  ready  to  de- 

*  bate  on  the  merits  of  the  original  action  accordingly  ;  varying  in 
^  terms  the  findings  in  the  interlocutor  under  review ;  find  the  re- 
^spondents  entitled  to  the  expenses  of  opposing  this  note,  modify 

*  the  same  to  the  sum  of  L.6,  6s.,  and  decern  for  payment  of  the 

*  same,  with  the  dues  of  extract*' 

Lord  Ordinary,  Jeffrey,        Act.  Ivoryf  Ja,  Andenon.         Alt.  Dean  ofFac*  fllope^) 
W.  BelL  Wother^fioon  ^  Mack,  W.  S.  and  T.  Paul,  W.  S.  Agents.  T. 

Clerk. 

R. 
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SECOND  DIVISION, 

No.  LXII.  I4th  Ftbnutry  1838. 

SCOTT 
agaitut 

DUN. 

Jury  Triai. — (Notice  of  Trial.) — NaUae  (^  triai  kariikg  bm 
■    given  by  an  intimation,  tMg  tignediy  tfie  agent,  ie<lgedi»tlu>hrg 
Office,  the  Court  refiued  to  ditoharge  the  notitt  «f  trial,  w  re^td 
that  the  copy  intinudian  »«nt  to  (he  oj^poeitt  agent  tooB  not  rigned. 

The  Court,  in  refusing  a  raotioD  for  discharge  of  trials  mled  the 
point  above  stated ;  obsenring,  that  the  want  of  signature  to  the  iath 
mation  sent  to  the  agent  was  a  mere  slip ;  and  that  the  lAtimatioB 
lodged  in  the  Jury  Office  being  signed^  there  was  no  deciaion  fir- 
ing that  more  was  requisite. 

Act.  Dadi  f^Fw,  (Bap^J         Alt,  StL^Qm.  fMuAiujwd.)  Ormg  4  Mortm, 

W.  S.  Agents. 

R. 


■M^— *Mi*— »*— •■ 


SECOND  DIVISION. 

> 

No.  LXIII.  Uth  February  183& 

GEMMELUS  EXECUTORS 

DUNCAN  MOON  and  Others. 

Bankrupt. — Composition. — Agent  and  Client. — Htpothec 
— Cautioner. — The  agent  for  a  banhrvpt^  who  held  his  UU^-^Mi 
under  a  right  of  hypothec^  and  woe  also  agent  in  the  eeqttesiratioih 
having  lodged  no  specific  daim  in  the  sequestration  for  the  aeenat 
for  which  he  held  his  lien,  but  having  merely^  in  a  state  of  the  ioaft- 
rupfs  affairsj  stated  his  account  for  <  say  £.40,'  as  a  droiobackfrom 
the  value  of  the  heritable  property  ;  and  a  composition-contract  end 
discharge  having  been  setded^-^fiundy  that  the  debt  not  having  been 
specifcally  claimed  in  the  seqftestrationf  it  was  competent  fir  the 
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bankrupt  or  his  cautioners  afierwards  to  object  to  it^  on  the  ground  14  Feb.  1838. 
that  tlie  agent  had  no  attorney  certificate  ;  and  that  though  the  bank'    ^"^V^^ 
Tupt  and  his  cautioners  were  bound  by  their  bond  to  pay  the  expenses  e^^^^ 
of  the  sequestration.  Moon  sod 

Others 

Attorney  Certificate. — An  attorney  certificate  has  effect  for  a 
year  from  its  daJte  forward^  but  not  retrospectively. 

The  trastees  of  the  late  James  Gemmell,  S.  8.  C.  saed  for  payment  Namti?e. 
of  accounts  of  business  done  on  the  employment  of  the  defender, 
Dancan  Moon,  including,  among  others,  the  expenses  of  his  se- 
qoestradoii  in  Jaly  18S4 ;  and  the  other  defenders  were  cited  as 
the  cautioners  in  his  oompo6ition*eontract*  The  third  account  sued 
for  commenced  on  the  dd  October  1823^  and  terminated  in  Novem- 
ber 1824,  find  amoanted  to  L.48 :  10 :  8*  The  fourth  account  em- 
braced the  expenses  alleged  to  have  been  incurred  in  conducting 
the  process  of  sequestration,  and  icbmmeneed  in  July  1824  and  ter- 
nriimted  in  May  1826,  smountii^  to  L.87 :  Id :  9.  The  last  ac- 
eoant  amounted  to  L.22 :  0 : 7,  and  was  alleged  to  have  been  in- 
eorred  in  conducting  the  process  Moon  v.  Tumbull  and  Gray,  and 
commenced  in  November  1825  and  terminating  in  October  1827. 

Pleaded  in  defence — During  the  greater  portion  of  time  included  De^enden* 
in  the  items  of  the  accounts  Gemmell  had  no  attorney  licence,  and  ^"^ 
was  therefore  not  entitled  to  sue  for  and  recover  payment.  Gem- 
mell held  the  tide-deeds  of  Moon's  property  under  a  right  of  hy- 
pothec ;  and  in  a  state  of  the  bankrupt's  affiurs,  engrossed  in  the 
sedernnt-book  in  the  sequestration  in  reference  to  his  heritable  pro- 
perty, this  claim  was  stated  as  a  drawback  from  its  value :  <  To 
'  account  due  to  Mr  Gemmell,  W.  S.  for  which  the  title-deeds  of 
^  the  property  are  hypothecated,  say  L.40.' 

After  certain  proceedings  in  the  sequestration,  Moon  made  offer, 
at  a  meeting  of  his  creditors,  of  a  composition  of  2s.  6d.  per  pound 
on  the  debts  contracted  prior  to  the  date  of  the  sequestration,  and 
proposed  the  other  defenders,  Charles,  John,  and  James  Moon,  as 
cautioners  for  it,  and  the  expenses  of  the  sequestration.  This  offer 
was  duly  accepted  of  by  the  creditors ;  and  the  defender,  Duncan 
Moon,  as  priocipal»  and  Charles,  John  and  James  Moon,  as  cau- 
tionera,  granted  a  bond  of  caution^  in  February  1625,  binding 
themselves,  jointiy  and  severally,  to  make  payment  of  the  compo- 
sition of  28*  6d.  in  the  pound  on  the  debts  due  to  the  defenders, 
Dancao  Moon's  creditors,  prior  to  the  sequestration ;  and  also  not 
only  to  relieve  the  said  creditors  of,  but  themselves  to  pay  and  dis- 
charge the  whole  expenses  incurred  and  to  be  incurred  in  the  said 
sequestration,  and  in  obtaining  the  discharge  of  the  bankrupt,  and 
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n  Feb.  1838.  exoneration  of  the  trustee,  and  delivery  of  his  bond  of  caution. 
The  defender,  Duncan  Moon,  was  discharged,  in  terms  of 
bond,  on  24th  August  1825* 


Gemmeli*s 
Executors  v. 
Moon  and 
Others. 


Pursuers* 
Pleas. 


I>cfenden* 
Pleas. 


Lord  Ordi- 
nary's Inler« 
locutor. 


The  pursuers  pleaded— Thn%  the  defenders  having  specially  no* 
dertaken,  and  bound  and  obliged  themselves,  by  the  bond  of  cau- 
tion, to  make  payment  not  only  of  a  composition  on  the  accounts 
due  previous  to  the  sequestration,  but  also  of  the  expenses  of  the 
sequestration  itself,  were  not  entitled  to  found  on  the  alleged  want 
of  an  attorney  certificate. 

As  to  the  Stamp  Act,  it  was  averred,  that  Gemmell  had  been, 
during  the  currency  of  the  accounts  sued  for,  in  advance  to  the 
Stamp-Office  for  payments  to  account  of  his  attorney  certificate!. 
He  had,  during  the  early  part  of  his  being  in  business,  made  seve- 
ral over-payments  to  account  of  his  attorney  certificates.  In  parti- 
cular, he,  inter  alia,  had  paid  L.12  yearly  instead  of  L.6,  during 
each  of  the  three  first  years  after  he  commenced  business ;  and  in 
order  to  equalise  the  state  of  accounts  with  the  Stamp-Office,  these 
auperadvances  were  allowed  to  be  applied  in  payment  or  satisfae- 
tion  of  certificates  for  succeeding  years.  In  April  1829,  it  wai 
disputed  between  Gemmell  and  the  Stamp-Office  whether  there 
was  any  balance  diie  on  the  certificates ;  the  former  maintaibiof 
than  he  was  in  superadvance,  and  the  latter,  that  there  was  one 
year's  certificate  of  L.12  then  owing.  On  the  28ih  of  that  month, 
the  secretary  for  the  stamps  wrote  to  Mr  Gemmell,  with  a  slate 
bringing  out  a  balance  of  L.12,  and  requiring  him  to  take  oat  an 
additional  certificate,  which  Mr  Gemmell  thereafter  acoordioglj 
did ;  and  this  payment  was  in  full  of  all  claims  against  Mr  Oemmeli 
on  account  of  his  attorney  certificate. 

The  defenders  answered — That  they  know  nothing  of  the  state 
of  accounts  between  Mr  Gemmell  and  the  Stamp-Office ;  bat  thef 
deny  that  he  made  auperadvances,  which  were  held  by  the  Stavp- 
Office  to  be  applied  in  payment  or  satisfaction  of  his  certificatee, 
from  1822  to  1825,  or  from  1826  downwards,  during  the  correacj 
of  the  accounts  libelled  on ;  so  that  whatever  might  be  the  state  of 
accounts  at  a  final  settlement  between  the  Board  of  Stamps  and 
Qemmell,  the  latter  in  &ct  had  not  a  certificate  at  the  period  in 
question. 

<  14ih  November  1837.— The  Lord  Ordinary'  <  finds  it  proved, 
*•  that  during  the  period  from  the  dd  October  1823  to  23d  November 
<  1824,  in  which  the  account  of  L.42  :  10  :  8  for  business,  third 
*  libelled  on,  is  said  to  have  been  incurred,  the  said  James  GeffloieU 
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held  na  attorney  licence :  Finds,  that  daring  the  period  from  the  14  Feb.  183a 
dOth  July  1824  to  10th  May  1825,  being  the  first  part  of  the  ^"'•"V^ 
time  comprehended  in  the  account  of  L.87  :  13  :  9,  being  for  the  £x™?tonv. 
expenses  of  the  sequestration  of  the  estate  of  Duncan  Moon,  and  Moon  and 
which  is  the  account  fourth  libelled  on,  and  also  between  the  Ist  ^"' 
November  1825  and  the  29th  May  1826,  being  the  expiry  of  Lord  Ordi. 
that  account  the  said  James  Gemmell  had  no  attorney  licence :  H^tor.**  ^'* 
finds,  that  from  the  time  when  the  force  of  the  licence  obtained 
on  die  said  10th  May  1825  expired,  which,  by  the  37  Geo.  III. 
e.  90,  §  28,  was  on  the  Ist  November  1825,  till  the  27th  March 
1827,  which  period  comprehends  the  whole  time  of  the  currency 
of  the  accDiint  of  L.22,  7s.  which  is  fifth  libelled  on,  the  said 
James  Gemmell  had  no  attorney  licence :  Finds,  that  in  so  far  as 
the  defenders  may  not,  on  special  grounds,  be  barred  from  insist- 
ing, to  any  extent,  on  the  objection  to  the  competency  of  the  ac- 
tion for  judicial  business  by  any  party  in  the  right  of  the  said 
James  Gemmell,  in  respect  of  his  having  held  no  attorney  licence 
daring  the  periods  above  specified,  any  such  action  is  incompe- 
tent in  terms  of  the  statute  25  Geo.  III.  c.  80,  and  37  Geo.  III. 
Ci  90,  $  30  :  Finds,  that  such  objection  of  incompetency  was  not 
removed  by  any  thing  that  is  shown  to  have  passed  between  the 
said  James  Gemmell  and  the  Solicitor  of  Stamps  in  April  1829 : 
Finds,  that  the  said  Duncan  Moon's  estate  having  been  under  se- 
questration in  the  year  1824,  and  it  being  admitted  that  he  ob«> 
tained  bis  discharge  on  a  composition-contract,  he  and  his  cau- 
tioners woold^  according  to  the  principles  adopted  by  the  Court 
in  the  cases  of  Ewing  v.  Wallace,  Feb.  3.  1831,  and  Atkin- 
son^ &C.  V.  Walls*  Feb.  22.  1833,  be  barred  from  objecting  to 
any  debte  on  which  specific  claims  had  been  made  by  third  par- 
ties, and  admitted  or  not  objected  to  in  the  process  of  seques^ 
tration ;  bot  finds,  tlmt  there  is  no  evidence  produced,  that  any 
specific  claim  was  made  in  the  sequestration  for  the  debts  alleged 
to  be  due  to  the  said  James  Gemmell  for  the  three  first  accounts 
libelled  on  ;  and  that  the  random  statement  of  a  supposed  debt  of 
L.40,  for  which  the  title-deeds  were  said  to  be  hypothecated, 
without  any  particular  account  thereof  having  been  exhibited, 
cannot  have  the  same  effect  to  bar  an  inquiry  into  the  truth  and 
legality  of  such  alleged  claim,  more  especially  in  a  question  with 
JAx  Gemmell,  the  agent  in  the  sequestration,  and  the  private 
agent  of  the  bankrupt  or  his  representatives :  Finds,  that  the  in- 
capacity to  sue  under  the  statutes  in  force,  at  the  date  of  the  said 
proceas  of  sequestration,  in  respect  of  the  party  having  held  no 
attorney  licence,  would,  if  the  objection  were  not  barred  by  the 
proceedings,  apply  to  all  charges  for  business  in  Court|  or  directly 
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H  Feb.  1837. 


Gemmell's 
Executors  v. 
Moon  and 
Others. 

Lord  Ordi* 
ntay^s  Inter- 
locutor. 


Note. 


connected  therewith  in  the  process  of  seqaestrattoo,  bot  not  to 
extrajudielal  busineesi  by  conveyancing  or  the  lilce,  though  bear-* 
ing  relation  to  that  process ;  but  finds  that  the  defender,  Duncan 
Moon,  having  obtained  his  discharge  by  a*  oooipositien-contract, 
and  he  and  his  cautioners  having  become  expressly  bound  by  their 
bond,  as  an  essential  condition  of  such  discharge,  to  pay  the  ex- 
penses of  the  sequestmtion,  they  are  barred  from  objectiag  gene- 
rally to  the  claim  founded  on  the  account,  which  is  fourth  libelled 
on,  on  the  ground  of  the  said  James  Gemmell  not  having  held  an 
attorney  licence ;  but  finds  that  they  can  only  be  liabie  for  the 
fair  expenses  of  the  process,  as  they  may  i4>pear  from  the  aceouot 
rendered,  no  liqoidation  thereof  having  taken  place,  and  no  de- 
cree for  a  precise  sum  having  been  pronounced :  And,  witk  these 
findings,  appoints  the  cause  to  be  earolied,  in  order  idiat  they  may 
be  accurately  applied  to  the  state  of  the  cause ;  and,  in  the  mean* 
time,  reserves  the  question  of  expenses/ 

His  Lordship  added  this  note :  <  On  the  question  regarding  the 
attorney  lic^ices,  the  Lord  Ordinary  has  to  observe^  I.  That  it  is 
the  imperative  duty  of  the  Court  to  give  effect,  to  the  statutes,* 
wherever  they  do  truly  apply,  unless  the  form  of  the:  case  be  such 
that  the  objection  comes  too  late.  2.  That  he  can  entet tain  bo 
doubt  that  Mr  Cremmeli  placed  himself  within  the  opeiatioaof  the 
existing  statutes  in  the  period  specified  in  the  interiocutor ;  at 
least,  after  minute  attention  to  the  partieulara,  be  tbiaks  that  this 
is  the  result,  though,  if  there  were  any  mistake,  it  might  be  oot^ 
rected.  3.  That  he  can  find  no  ground  io  the  stattttes,  even  with 
the  aid  of  the  7  Greo.  IV.  for  holding  tba^  by  complying  with 
the  demand  of  the  Solicitor  of  Stamps  in  1831^,  that  he  should 
pay  L.  12  for  a  licence  at  that  time,  he  could  bar. the  objection  of 
a  third  party,  if  otherwise  well  founded.  Wbfttever  money  he 
had  paid  in  the  beginning  of  his  practice,  he  had  not  complied 
with  the  statutes  in  taking  oat  the  licences  at  4he  times  required; 
But,  in  truth,  the  Solicitor  of  Stamps  merely  proceeded  upon  Mr 
GemmeU's  own  statement,  not  admittiog  the  correctness  of  it,  but, 
on  the  contrary,  reserving  his  right  to  insist  for  penalties  if  the 
demand  were  not  complied  with,  and  merely  consented  to  forego 
prosecution  if  the  payment  were  made.  4.  That  judiciai  pro- 
ceedings in  a  sequestration  were  within  the  meaning  of  the  sta- 
tutes, but  that  before  the  act  9  Oeo.  IV.  the  penal  consequences 
did  not  apply  to  extrajudicial  business.  5.  That  whatever  might 
be  the  Lord  Ordinary's  opinion  with  regard  to  the  principles  of 
the  case  of  Robertson  v.  Strachan,  12th  Feb.  1825,  and  29th 
June  1826,  he  could  not  withstand  the  authority  of  Wails  v. 
Atkinson,  Feb.  22.  1838 ;  and  Ewing  v.  Wallace,  Feb.  8.  1831 ; 
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and  the  jadgmeDt  of  the  House  of  Lords  in  the  latter,  Angust  H  Feb.  1838. 
13.  1832.  These  two  cases  combined  seem  to  make  out  the  ^-^v^^^ 
point,  that  if  a  debt  has  been  specifically  claimed  in  a  sequestra-  p^^utoreV 
tion,  and  if,  on  the  faith  of  tlmt,  as  a  just  debt,  not  objected  to,  Moon  and 
a  cofloposition-contraet  and  discharge  have  been  settled,  it  is  in-  ^^^^^ 
competent  for  the  bankrupt  or  his  cautioners  afterwards  to  object  Kote. 
to  the  debt,  on  the  ground  that  the  alleged  creditor  bad  no  at- 
torney licence.  But,  in  the  present  case,  the  material  question  is 
npon  the  fiiet.  It  does  not  at  all  appear,  at  least  from  the  se- 
deront-book,  that  Mr  Oemmell  lodged  any  specific  claim  on  the 
aceoants  libelled  on  in  this  actios.  The  vague  allusion  in  the 
stale  of  the  affairs,  (made  up  evidently  by  Mr  Gemmell  himself,) 
to  some  claim  or  other,  '  say  L.40,'  for  which  the  titles  were  said 
to  be  hypothecated,  oonid  never  be  considered  as  a  proper  claim 
of  debt,  OB  which  a  decree,  either  express  or  implied,  could  fol- 
low. At  any  rate,  it  is  not  the  -  claim  which  is  made  by  any  of 
the  accooats  in  this  action.  '  In  the  case  of  Ewing,  there  was  a 
precise  decree  for  a  definite  sum. »  But  it  is  very  different  here, 
where  there  is  nothing  of  the  kind ;  and  the  objection  being  sta- 
tutory, the  Lord  Ordinary  does  not  see  how  the  Coui't  can  refuse 
effeet  to  it.  6.  That  the  expenses  of  the  sequestration  stand  in  a 
different  sitaation.  Mr  Gemmell  was  the  agent  in  the  sequestra- 
tion, and  known  by  the  defenders  to  be  so.  But  it  was  an  indis- 
pensable condition  of  the  contract  and  dischaige  that  these  ex-^ 
penses  should  be  paid ;  and  although  the  account  appears  not  to 
hare  been  liquidated,  or  a  decree  pronounced  for  it,  it  seems  im- 
possible, consistently  with  the  principle  of  the  case  of  Atkinson, 
to  allow  any  objection  of  personal  disability  or  general  exception 
to  be  afterwards  mised  against  the  claim  by  the  bankrupt  or  his 
oaotioners..  >  Bnt^  supposing  the  aeeount  not  to  have  been  produ- 
ced and  audited,  the  Lord  Ordinary  sees  no  gproond  upon  which 
Mr  GemmciPs  representatives  can  justly  daim  whatever  account 
they  may  make  itp  against  the  bankrupt  7.  That  the  last  account 
Ubelled  on  is  said  to  have  been  contracted  posterior  to  the  dis- 
cbarge, and  consequently  that  the  defenders  are  not  exposed  to 
the  same  difficulty  in  regard  to  it' 
The  pursuers  reclaimecL 


SoUeitar^QeHeral  pleaded — That  what  took  place  in  the  seques-  Pursuers* 
tration  excluded  the  plea  founded  on  the  want  of  certificate ;  for  ^'^^ 
the  creditors,  looking  at  the  account  as  an  available  security  to 
Gemmell  on  the  property,  accepted  the  composition  of  2s.  6d.  per 
pound  on  that  understanding ;  and  it  was  now  too  late  to  go  back 
on  claims  admitted  in  the  sequestration,  on  the  faith  of  which  being 
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14  Feb.  183a  jast  the  creditors  took  the  composition ;  and  reference  was  made 
to  the  cases  Walls  v,  Atkinson  and  Graham,  22d  Feb.  1883; 
Ewing  V.  Wallace,  3d  Feb.  1831. 


Oemmeirfl 
Executors  v. 
Mood  and 
Others. 


Defenders* 
Pleas. 


Opinion  of 
Court 


Judgment. 


M^NeiUi  for  defenders. — The  account  here  was  not  made.a  claim 
in  a  competent  form :  it  was  not  put  in,  but  a  vague  reference  to 
it  made.     This  was  different  from  the  cases  of  Wails  and  Ewiog. 

SolicitoT'Generah'^lt  was  stated  as  an  account  covered  by  a  right 
of  hypothec,  and  so  particularised  sufficiently. 

Lard  Jitstice'ClerL — The  objection  is,  the  vagueness  of  the  state- 
ment. It  is  quite  different  from  a  regular  claim  on  a  sequestrated 
estate ;  and  this  just  makes  the  difference  between  the  present  and 
the  cases  of  Walls  and  Ewing.  It  would  be  dangerous  to  distarb 
the  rule  laid  down  in  these  cases ;  but,  from  its  vagueness,  the  pre- 
sent case  does  not  £eill  under  the  rule. 

The  other  Jixdges  concurred  on  this  point. 

SoIicttar^General  further  pleaded — That  a  certificate  taken  out  at 
any  time  in  the  year  was  valid  and  complete  for  a  full  year  before 
or  from  the  period  of  its  date,  and  did  not  expire  at  the  1st  of  No- 
vember of  each  year,  or  that  a  year's  certificate  applied  to  a  year's 
practice ;  that  as  the  licence  itself  bore  nothing  but  its  own  date, 
the  year's  practice  might  be  reckoned  backwards  or  forwards. 

Lord  Medwyn. — The  certificate  covers  a  year  from  its  date  for- 
wards.    That  is  the  known  rule. 

Lord  Justiee^ClerL — The  certificate  runs  from  its  date  forwards. 
It  has  nothing  to  do  witli  the  1st  of  November  as  its  termions. 

Their  Lordships  then  *  find,  that  the  certificates  founded  on  ba?e 

<  effect  for  one  year  from  their  several  dates  respectively ;  varying 

<  so  fieur  the  findings  in  the  interlocutor  complained  of:  Find,  also^ 

<  that  the  defenders  are  not  barred  from  objecting  to  the  claim  for 

<  the  expenses  of  the  sequestration ;  varpng  likewise  in  so  fax  the 

<  findings  of  the  interlocutor :  Quoad  ultra,  adhere  to  that  interlo- 
*  cutor,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly.' 

Lord  Ordinary,  Moncre^.  Act.  Sol-Gen.  fRuikafttrdJ  J.  Andenom,         Alt 

M'Nelll,  A(L  Anderson.     Maddniosh  ^  Gemm^  S.  &  C.  andi?.  Graham,  W.  S. 
Agents.  7.  Clerk. 

R. 
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SECOND  DIVISION. 

No.  LXIV.  14<A  February  183a 

Mrs  MARY  ROSS  or  URE,  (Urb's  Executrix,) 

against 

GEORGE  EASTON. 

Bill  of  Exchange. — (Onerosity.) — Circumstances  where  founds 
that  a  bill  had  been  accepted  by  a  pariy^  without  value^  for  the  ao 
comnodatian  of  his  law  agents  the  drawer^  at  whose  place  of  busi- 
ness it  was  made  payable^  and  by  whom  it  was  retired. 

Observed. — It  is  not  an  absolute  rule  that  the  place  of  payment  ^es 
the  charader  of  a  billi  and  does  not  hold  as  betwixt  agent  and  client^ 
even  though  the  parties  be  living  in  the  same  town,  and  the  agenfs 
office  be  made  the  place  of  payment. 

This  was  a  circumstantial  case,  in  which  a  question  was  raised  upon  Narraiire. 
a  bill  for  L.6),  accepted  by  the  defender,  Easton,  to  his  law  agent, 
the  late  Alexander  Ure,.  writer  in  Glasgow,  (to  whom  the  pursuer 
was  executrix,)  and  afterwards  retired  by  Ure,  having  been  made 
payable  at  his  place  of  business.  The  circumstances  are  explained 
in  the  following  portion  of  a  note  by  the  Lord  Ordinary,  attached 
to  his  interlocutor  of  20th  June  1835,  and  more  fully  in  a  note  by 
his  Lordship  to  his  interlocutor  of  11th  July  1837 : 
*  The  only  other  point  at  all  touched  on  at  the  debate  was  with  Lord  Ordi- 

*  regard  to  a  bill  for  L.61,  which  appears  to  have  been  accepted  by  "^ "    °^* 

*  the  defender  to  Ure,  but  afterwards  retired  by  the  latter  on  the 

*  9th  of  June  1829.  The  pursuer  maintains  that  the  defender,  being 
'  the  acceptor  of  this  bill,  must  be  presumed  to  have  been  the  true 
^  debtor  for  its  contents ;  and  that  Ure  having  been  compelled  to 
'  retire  it  by  the  party  with  whom  it  was  discounted,  she  is  now 

*  entitled  to  make  the  advance  by  which  it  was  so  retired  an  article 

*  of  charge  against  the  defender ;  and  that  his  allegation,  that  it  was 

*  accepted  without  value^  and  for  Ure's  accommodation,  can  only  be 

*  proved  by  the  writ  or  oath  of  that  person.     On  the  other  hand, 

*  the  defender  has  specified  a  number  of  circumstances,  from  which 
<  he  says  it  must  be  inferred,  that  this  acceptance  was  truly  granted 

*  as  an  accommodation  to  Ure,  and  that  he  merely  paid  his  own 
^  debt  when  he  took  it  up  from  the  discounter.  The  Lord  Ordi- 
f  nary  inclines  to  think  that  the  law  of  the  case  is  with  the  pursuer ; 
^  but  as  reference  is  made  by  the  defender  to  the  state  of  his  ac* 
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14  Feb.  1838.  «  count  With  Ure  at  the  time,  and  to  Ure's  books  as  writings  pro- 
^^V**^    *  bative  against  him,  the  Lord  Ordinary  is  inclined  to  think  that  it 

o.  Easton.  '  would  be  desirable  to  have  the  report  of  an  accountant  on  this 
^  branch  of  the  case,  as  well  as  the  state  of  Ure'is  accounts  gene- 

<  rally*     Except  upon  this  point,  however,  be  rather  understands 

*  that  little  more  will  be  required  than  the  usual  taxation  by  the 

*  Auditor ;  and  if  that  officer  would  undertake  to  report  upon  this 

<  matter  of  the  L.61  bill  also,  it  would  probably  save  much  expense 

*  and  delay  to  the  parties.* 

*  llth  March  1837. — Allows  tbe  foregoing  report  to  be  seen, 

*  and,  if  thought  necessary  by  either  party,  to  b6>4>bjeoted  to  against 

<  the  first  box-day  in  the  vacation.' 

<  20th  June  1837 The  Lord  Ordinary  having  heard  parties' 

<  procurators  on  the  foregoing  report,  and  objections  thereto,  makes 

<  avisandum  with  the  process  atid  debate.' 

<  Edinburgh^  1  Uh  July  1887.— The  Lord  Ordintvry  having  beard 

<  the  counsel  for  the  parties  on  the  report  of  the  Auditor  cf  Court, 

<  as  an  accountant,  objections  thereto  for  the  pursocv,  Md  whole 

*  process,  and  made  avisandum,  repels  the  said  objections,  ap- 

*  proves  of  the  said  report,  and  decerns  in  terms  thereof  against 

<  the  defender  for  the  stim  of  L.dl :  14 1 11,  with  lawful  iaterest 

<  thereon  from  and  after  the  27th  November  1888;  Finds  no  ex* 

<  penses  due  to  either  party.' 

Note. — <  The  only  subject  of  argument  since  the  date  of  the  for- 

<  mer  final  interlocutor,  was  as  to  the  pursuer's  right  ti>  make  tbe 

<  bill  for  L.61 :  d :  7,  accepted  by  the  defender  to  her  lute  faosbaud, 

*  and  confessedly  retired  by  the  latter^  an  article  ef  charge  in  the 

<  account  pursued  for,  and  the  point  is  not  without  difficulty. 

<  The  pursuer's  view  has,  no  doubt,  the  recommendation  of  great 

<  clearness  and  simplicity,  being  rested  entirely  on  the  maxin,  that 

<  an  acceptor  must  always  be  held  to  be  the  true  debtor  in  a  bill, 

*  and  that  this  legal  presumption  can  only  be  overcome  by  tke  writ 

<  or  oath  of  the  drawer  or  other  holder.     One  answer  to  this  on  tbe 

<  defender's  part  is,  that  when  a  bill  is  simply  discharged  and  re- 

<  ceipted  by  the  holder,  it  must  be  presumed  that  it  was  retired 

<  with  the  acceptor's  money,  although  advanced  by  another  band ; 

<  but  the  reply  seems  pretty  effectually  to  exclude  this  groimd  of 

<  pleading  in  the  present  case,  viz«  that  it  is  admUted  by  the  de- 

*  fender  on  the  record,  that  the  bill  here  was  truly  retired  with  tbe 
'  proper  funds  of  the  drawer,  and  that  he  (the  defender)  has  rested 

<  his  case  on  the  precise  averment,  that  it  was  truly  granted  and 

<  discounted  entirely^r  the  accommodation  of  tbe  drawer,  and  there- 
(  fore  properly  retired  by  him  as  his  own  proper  debt;  and  then  it 
« is  maintained,  that  tbe  fact  of  its  having  been  granted  for  his  ac- 
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commodiUion  can  be  proved  only  scripto  vel  juramento^  and  that  14  Feb.  issa 
there  i$  no  siicb  proof.  ^^^V^^ 

'  li  is  ibis  which  makes  the  difficulty  of  the  case,  and  it  is  no  ^  £0.100/ 

flight  difficulty ;  but  looking  to  the  whole  circumstances^  the  Lord     

Ordbary  is  satisfied  that  the  demand  is  unjust,  and  tliinks,  that 
wilhottt  tettehingiOii  the  true  rule  of  law,  effect  may  be  given  to 
that  conviction*     The  circumstances  are  these : 

<  li4  The  pofsaer  was  the  defender's  law  agent.  2d^  At  the 
date  of  the  bill  he  had  an  account  against  him)  amounting,  with 
interest  and  stamp,  as  the  accountant  has  reported,  (p*  IS,  &c.) 
<  to  almost  precisely  tbe  sum  then  drawn  for.'  Sd,  There  is  no 
charge  or  entry  in  the  pursuer's  books  relating  to  this  bill,  either 
at  its  date  or  rettfement,  indicating  that,  by  the  latter  act,  a  debt 
to  that  araooBt  was  constituted  against  tbe  defender,  though  there 
are  various  entries  both  to  his  debit  and  liis  credit  at  or  near  both 
these  dates.  4thr  The  bill  itself  is  holograph  of  the  drawer,  and 
i$  made  paptMef  at  Ais^  the  draioer^s  katm^  thus  indicating  that  it 
was  from  him  that  payment  was  to  be  ultimately  demanded.  It 
seems  settled  in  England,  that  this  durcumstanoe  alone  is  proof 
that  tbe  aoeeptanee  was  entirely  for  the  drawl's  accommodation ; 
see  case  of  Bailiie,  &c.  23d  Jan.  1899,  (1  Bamwdl  mid  Cresswettj 
44.)  5/ft,  There  are  no  traces  of  a  sum  at  all  corresponding  to 
the  amount  being  drawn  from  the  pursuei^s  cash-account,  or  other- 
wise advanced  from  his  funds  to  the  defender,  either  at  the  grant- 
ing or  discounting  of  this  bilL  6t/iy  Though  he  survived  for  a 
eonsiderable  time,  and  had  vattous  oommuaicatiens  with  the  de- 
fender m  to  the  state  of  his  accounts,  there  is  not  the  slightest 
reference  to  chia  bill  as  an  ivticle  of  charge  against  him. 

*  In  these  oircnmstances,  the  Lord  Ordinary  must  say  that  he 
cannot  resist  the  impression  that  this  bill  was  truly  accepted,  not^ 
as  is  now  pretended,  for  any  actual  or  separate  advance  of  money 
by  the  drawer  at  the  time,  but  in  reference  to  the  state  of  his  ac- 
count with  tbe  defender,  and  solely  in  consideration  of  the  accep- 
tor being  then  truly  indebted  to  him  in  that  very  amount.  Nor 
is  this  really  inconsistent  with  the  averment  on  the  record,  that 
the  bill  was  truly  accepted  for  tbe  drawer's  accommodation ;  for 
though  the  sole  mptive  for  asking  or  granting  it  was  the  fact  that 
so  much  was  actually  due  by  the  defender,  it  may  very  well  have 
happened  that  he  told  the  drawer  at  the  time  that  he,  most  pro- 
bably, would  not  be  able  to  retire  it  when  due;  and  though  he 
could  not  refuse  to  enable  him  to  get  the  interim  use  of  the  money 
on  the  credit  of  his  name,  he  must  yet  lay  his  account  with  re- 
Uring  it  himself  when  the  time  was  expired.  It  probably  was  ac- 
cepted with  some  such  intimation,  or  at  least  with  the  expectation 
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14.  Feb.  1838. 


Rose  or  Ure 
V,  Ettston. 

Note. 


of  a  contingent  failure  of  payment  on  the  part  of  the  aceeptor; 
but  it  is  enough  for  the  defender  if  there  be  evidence  that  it  wtt 
accepted  with  reference  to  the  account  owing  to  the  drawer,  and  for 
no  other  value  than  what  was  in  that  account. 

<  Suppose  the  acceptor  bad  himself  retired  the  bill  when  doe, 
could  the  drawer,  in  the  circumstances  now  stated,  have  afterwsnb 
refused  to  allow  credit  for  the  amount,  as  payment  pro  tanto  of 
the  account  ?  In  short,  when  a  bill  is  drawn  for  a  certain  sum  by 
one  who  is  at  the  time  a  creditor  of  the  acceptor  in  a  cunent 
account  for  that  precise  sum,  and  is  unable  to  specify  oiiy  other 
value  granted  for  the  acceptance,  will  not  the  law  presume,  thoogh 
it  bears  only  for  value  received  generally,  that  it  was  granted  for 
value  on  that  account  f  and  that  after  it  is  paid,  the  drawer  mut 
allow  the  amount  to  be  put  to  the  credit  side  of  that  carreot  »> 
count  But  the  pursuer  here  is  claiming  both  the  full  amount  of 
the  account,  as  at  the  date  of  the  bill,  and  the  amount  of  the  ac- 
ceptance, as  for  a  separate  loan  or  advance.  The  Lord  Ordinary 
cannot  bring  himself  to  sanction  this  doable  demand. 

<  As  to  the  rule  of  law»  that  a  bill,  being  granted  for  aceon- 
modation  of  the  drawer,  can  only  be  proved  by  his  writ  or  oatb, 
it  is  no  doubt  a  very  important  and  a  very  salutary  role.  Bat, 
Istf  The  allegation  here,  when  fairly  considered,  is  not  strictly 
that  this  bill  was  accepted  for  accommodation  merely,  but  rather 
that  it  was  granted,  not  for  any  separate  advance  of  money  made 
at  the  time  by  the  drawer,  but  with  reference  to,  and  in  conside- 
ration of,  the  particular  value  contained  in  the  current  account 
then  due  to  him ;  and  tliat,  though  it  might  have  been  anderstool 
that  it  probably  would  not  be  paid  when  due  by  the  acceptor,  hot 
must  then  be  provided  for  by  the  drawer,  and  so  was  likely  to  tora 
out  only  a  temporary  accommodation,  and  in  the  end  be  correctly 
described  as  such,  yet  the  real  question  is,  whether  the  general 

value  received,'  which  is  set  forth  on  its  face,  is  not  to  be  under* 
stood  and  interpreted  as  if  it  had  been  written.  <  value  in  account,' 
so  as  to  bar  any  claim  both  for  the  undiminished  amount  in  thata^* 
count  and  for  the  whole  sum  in  the  acceptance? — a  qnestioa 
which,  it  is  humbly  apprehended,  may  be  legally  determined  apoa 
the  whole  facts  and  circumstances  of  the  case,  and  does  not  require 
a  reference  to  the  writ  or  oath  of  the  pursuer.  The  Lord  Ordinary 
relies  chiefly  on  this  view.     But  he  would  observe  fiirther, 

*  2d,  There  are  authorities  which  seem  to  warrant  the  conclusion, 
that,  even  in  a  proper  question  of  accommodation  or  not  accom- 
modation, foots  and  circumstances  may  be  admitted  to  prove  that 
the  claim  of  the  holder  of  the  document  is  fraudulent  and  agalast 
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<  conscience,  though  the  Lord  Ordinary  is  aware  that  the  Court  is  14  Feb.  1838. 

*  laudably  scrupulous  about  admitting  such  evidence.  .  r^^^^^u 

'  Sdj  It  would  appear  that  the  evidence  relied  on  by  the  defender  o.  Easton. 

<  18,  to  so  great  an  extent,  evidence  under  the  hand  of  the  drawer     "^ 

<  himself  as  to  warrant  him  in  maintaining  that  his  case  is  truly 

<  made  out  by  the  writ  of  the  party.     The  account  due  at  the  date 

<  of  the  bill,  and  the  coincidence  of  Uie  amount  so  due  with  the 

<  8om  in  the  bill,  is  proved  by  the  drawer's  own  books,  and  by  en- 

<  tries  in  hia  own  handwriting ;  and  the  whole  of  the  inferences  on 
^  which  the  accountant  relies  for  the  conclusions,  in  which  the  Lord 
'  Ordinary  concurs,  are  deduced  from  the  state  of  his  accounts,  cor* 
'  respondence,  and  other  writings.  Though  there  is  no  express 
'  admission,  therefore,  that  the  acceptance  was  truly  for  his  accom- 

<  modation,  yet»  if  this  be  the  necessary  inference  from  the  docu- 
'  ments  recovered  under  his  hand,  the  rule  of  law  may  well  be  held 

*  to  be  satisfied. 

<  No  expenses  are  given,  because  the  defender,  who  has  been 
^  found  liable  in  a  certain  balance,  continued  to  the  very  last  to 

<  deny  that  he  owed  any  thing,  and  because  the  pursuer  has  failed 

*  as  to  five^sizths  of  her  demand,  and  upon  most  of  the  disputed 
'  points  in  the  litigation.' 

Mrs  Ure  reclaimed. 

Dean  ofFacuUyj  for  reclaimer,  pleaded — The  bill  bears  acceptance  Pursuer's 
for  value.  It  is  not  an  accommodation  bill,  nor  is  it  so  stated  on  ^*^ 
the  record ;  for  there  it  is  said  to  have  been  retired  by  him  as  a  bill 
granted  for  value  in  account.  The  pursuers  and  Lord  Ordinary 
cannot  get  over  the  recorded  statement,  that  this  was  Ure's  proper 
debt  The  case  in  9  B.  and  C.  44$  does  not  settle  that  the  cir^ 
camstance  alone  of  the  bill  being  payable  at  the  drawer's  house  is 
presumption  of  its  being  for  accommodation :  that  was  merely  one 
of  other  circumstances  left  by  Littledale,  J.  to  the  jury ;  and  no 
each  absolute  rule  is  implied  in  Lord  Tenterden,  C.  J.  thinking 
the  matter  properly  left  to  the  jury.  There  is  no  such  rule  in 
Scotland,  where  many  bills  for  value  are  made  payable  at  the 
drawer's  house.  Besides,  the  plea  in  this  case  in  9  B.  and  C.  44, 
was  stated  by  a  third  party,  and  not  as  here,  by  the  acceptor  found- 
ing on  the  fact  that  it  was  for  value  received. 

M^NeilL — The  action  is  brought  as  for  account,  including  this 
bill  for  L.61^  as  being  for  value,  because  found  in  lire's  reposito- 
ries. The  case  in  9  B.  and  C.  44»  is  directly  in  point*  Being 
payable  at  the  house  of  the  .drawer,  and  not  at  the  house  of  the 
alleged  debtor,  was  held  evidence  per  se,  (there  being  no  other  cir-^ 
cumstancesy)  of  its  being  for  the  drawer's  accommodation. 
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H  Feb.  183d.      Dean. — There  is  no  eridence  that  the  bill  bad  reference  to  the 
^^"^V^^    accounts. 

Rose  or  Ure 
V.  Easton. 


Opinioti  of 
Court. 


Lord  Medwyn* — While  it  is  unquestionably  the  general  role  of 
law,  that  the  party  accepting  a  bill  must  be  presumed  to  be  the 
debtor,  this,  like  every  other  presumption,  may  be  overcome,  and 
it  will  always  be  a  question  of  circumstances  whether  he  is  the 
debtor  or  not  But,  on  the  whole  circumstance,  as  admitted  and 
established  in  the  present  case,  I  am  for  adhering  to  the  interlocu- 
tor. ' 

Without  entering  upon  the  state  of  the  accounts,  which  I  do  not 
distinctly  understand,  yet,  as  parties  are  satisfied,  I  shall  assume 
that  the  balance  was,  as  stated,  in  favour  of  Ure.  He  required  pay- 
ment ;  and  wanting  accommodation,  the  bill  was  drawn  payable  at 
four  months  at  his  own  office ;  and  in  these  circumstances  he  pro* 
perly  represents  himself  as  creditor  on  the  face  of  the  bill,  which  he 
retired  on  the  lOtb  June. 

Now,  in  the  course  of  eighteen  months  no  claim  is  made  on  the 
bill,  for  the  accounts  are  brought  down  to  that  period,  showings 
balance  of  L.7d.  If  the  defender  had  been  further  indebted  in  the 
amount  of  this  bill,  this  also  would  have  been  claimed.  If  it  bad 
been  retired  by  the  acceptor,  it  would  have  been  a  partial  payment 
of  this  account.  I  cannot  hold  the  place  of  payment  to  be  an  ab- 
solute rule  of  law,  fixing  the  character  of  the  bill.  At  all  events, 
the  rule  contended  for,  on  the  authority  of  the  case  in  9  B.  and  C 
44,  never  could  apply  as  betwixt  agent  and  client.  There,  in  ge- 
neral, as  there  is  a  current  account  between  them,  and  money  be- 
ing paid  in  or  drawn  out  by  the  client,  any  bill  between  them  would 
probably  be  made  payable  at  the  agent's  office,  whether  for  value 
or  not ;  so  that  it  is  of  little  consequence,  even  although  the  pardes 
be  living  in  the  same  town,  that  the  agent's  office  be  made  the  place 
of  payment. 

Upon  the  whole,  I  think  there  is  sufficient  in  the  present  case 
to  show  that  the  bill,  though  preserved  by  Ure,  is  not  a  voucher  of 
debt  against  the  acceptor,  in  addition  to  the  account  due  by  hin  to 
Ure. 

Lord  Meadowbahk, — I  agree.  The  circumstances  are  quite  suf- 
ficient, without  going  into  the  speculation  in  the  Lord  Ordinary's 
note. 

Lord  Juitice^Ckrh, — I  was  glad  to  hear  Lord  Medwyn,  because 
I  fairly  confess  I  approach  questions  of  accounting  with  some  de- 
gree of  diffidence ;  and,  on  the  whole,  I  agree  with  what  has  been 
stated  by  his  Lordship.  It  would  be  dangerous  to  hold  the  rule  in 
9  B.  and  C.  44,  to  be  applicable  in  all  cases  of  a  mercantile  nature, 
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and  still  more  dangerous  to  bold  the  circamstance  of  the  place  of  H  Feb.  1838. 
payment  as  conclusive  in  cases  betwixt  agent  and  client.     It  is     ^"^^^ 
material  that  the  bill  was  retired  by  Ure ;  and  the  report  is  poai*  ^  £a^n.'^ 
tive  that  there  is  nothing  in  the  books  to  show  that  the  bill  was      ;-;— 
kept  up  as  a  document  against  the  client     The  accounts  were  e^uru"  ^ 
rendered  to  Easton  posterior  to  the  date  of  the  bill,  and  there  is  no 
mention  of  it  there.     And  in  the  Course  of  eighteen  months  there 
is  no  demand  made  on  the  bill  as  for  a  separate  debt     The  gene- 
ral rule  is  to  hold  the  acceptor  as  the  debtor ;  still  there  may  be 
circamstances  to  do  away  with  that  presumption.     And  I  desire 
that  my  opinion  shall  be  held  as  proceeding  here  entirely  on  the 
circumstancesy  which  do  not,  I  think,  warrant  this  party  in  having 
the  benefit  of  the  bill  and  of  the  account  too. 

Lord  Glenlee  absent. 

The  Lards  adhered^  but  refused  (on  motion  made)  expenses.         Judgment. 

Lord  Ordinary,  Jeffirty.  Act  Dtan  o/Fae.  (Hop0,)  and  MnihauL  Alu 

MNaUBud  J(u.  Andermm^  J^hn  CMat^  W.  &  and  John  Limt^iUm,  W.  S. 

Agents.         F,  Clerk. 

R. 


FIRST  DIVISION. 

No.  LXV.  \Mi  F^nuay  188& 

Miss  JANE  JOHNSTONE 
against 

JOHN  MUIB  LOWDEN  and  Others, 

Executor. — Factor. — In  this  case  the  following  point  arose  : 
A  minor  obtained  henelf  decerned  execoU'iz-dative  to  her  deceased 
brother,  who  was  in  right  of  a  legacy.  She  then  bad  her  mother, 
as  her  fiactrtz,  confirmed,  on  finding  caution,  &e.  as  usnaK  The 
Court  found,  that  a  discharge  of  the  legacy  granted  by  the  minor, 
with  consent  of  her  feetrix,  would  be  a  valid  discharge ;  observing, 
that  it  was  immaterial  whether  the  minor  was  decerned  ezeeotor- 
dative,  and  then  {i  factrix  appointed,  or  a  factrix  appointed  and  de- 
cerned executor-dative  qua  factor. 

Lord  Ordinary,  Cockbum,  Act.  Dtan  o/Fae,  {Hope,)  and  G.  Grahmm  BdL 

Alt.  Thomaon.         D.  MUehO,  S.  S.  C.  and  R.  WeUh,  S.  S.  a  Agente.        N. 
Clerk. 

C    li. 
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FIRST  DIVISION. 
No.  LXVI.  Ibth  Febrmry  183a 

EDWARD  COLLINS 
againU 

JAMES  HAMILTON,  ARCHIBALD  ARTHUR  and 

MCDONALD  AND  M'KAY. 

Proce^.-^Jury  TaiAL.«-^PROOF.— /n  an  action  of  damagu  refa* 
Hnff  to  the  pollution  of  a  Uream  by  a  dye^worh^  the  pursmfr^  a  paper 
manufacturer  lower  down  the  stream^  broughit  in  support  of  his  o^ 
proof  scientific  witnesses,  who  deponed  that  spots  found  on  the  par 
per  were  made  by  madder :  the  defender,  on  the  otlier  hand,  kd  sdeR' 
tijic  evidence  to  the  effect  these  were  not  made  by  madder  ;  butwhiU 
it  appeared  that  there  was  an  accurate  test  by  which  the  presence  tf 
madder  might  be  detected,  he  did  not  bring  out,  by  crose-ezaminoA^ 
of  the  pursuer's  witnesses,  that  they  had  not  used  this  teet,  but  tome 
other,  nor  did  he  prove  that  his  own  had  used  it  and  no  other. 
The  Jury  found  for  the  defender.  The  Court  granted  a  new  trials  <« 
the  ground  that  the  case  had  not  been  thoroughly  tried,  in  respect  it 
did  not  appear  that  tlie  decisive  test  to  discover  the  presence  of  mad- 
der on  the  paper^  a  most  important  point  in  the  case,  had  beemaed; 
and  it  was  essential  to  t/ie  justice  of  the  case,  where  the  scientifiejtvi' 
dence  was  so  contradictory,  to  aseertain  if  the  witnesses,  or  whiA  of 
them,  had  used  the  test,  so  that,  if  it  had  been,  overlooked,  it  might 
still  be  applied,  or  if  not,  that  due  weiglU  might  be  given  to  the  tes- 
timony formed  ou  its  applioation. 

Narratire.  •  Thib  WAS  an  actioii  of  damag;es  against  Mr  Hamilton  of  Bani8»  pn- 
prietor  of  a  dye*work  on  the  burn  of  Cochno  in  Dumtwrtonaliiref 
and  liis  tenant  and  subtenanta^  for  an  alleged  pollution  of  that  stresm 
•  by  discharging  a  quantity  of  madder  or  other  dye«>8tuflF  into  il»  bf 
which  it  was  averred  that  material  injury  was  done  to  the  pormeri 
snanufacturer  of  paper  at  Dalmuir,  from  two  to  three  miles  lower 
down  the  stream^  where,  after  its  junction  with  the  Eaat  CocboSi 
and  passing  several  other  manufactories,  and  ai  considerable  viiiagt, 
it  bore  the  name  of  the  Duntocher  burn. 

The  pursuer  had  two  paper  mills.  At  the  upper  he  manufic- 
tured  coarse  paper,  and  at  the  lower  that  of  fine  quality.  Between 
these  two,  it  likewise  appeared  that  he  had  two  otlier  mills,  for  cbip- 
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ping,  rasping  or  griDdiug  camwood,  barwodd  and  otber  woods  used  15  Feb.  1838. 
for  the  purposes  of  dying.  >«i^v-^/ 

The  following  issues  went  to  trikl  before  Lord  Coekburn  and  a  Ham?Uon  and 
special  jury  at  Glasgow,  at  the  sittings  in  April  1837,  and  the  trial  Others. 
lasted  five  days.  ^—^^ 

<  It  being  admitted  that  the  pursuer  is  a  paper-maker  on  the 

*  Dalmuir  or  Duntocher  burn,  and  that  one  of  the  streams  which 

*  unite  to  form  the  said  burn  posses  from  the  Cochno  loch  through 
^  the  property  of  the  defender,  James  Hamilton  : 

*  It  being  also  admitted,  that  on  the  said  property  there  are  cer>> 
<  tain  premises  and  buildings  erected  thereon,  let  by  the  predeces<» 
'  sors  of  the  defender,  James  Hamilton,  of  which  the  defender, 

*  Arthur,  is  or  was  tenant,  and  the  defenders,  M'Donald  and  M^Kay, 

*  are  sub-tenants : 

*  l«f,  Whether,  during  the  year  1826,  and  subsequently,  or  du*- 
^  ring  any  part  of  the  said  period,  the  defenders,  McDonald  and 

*  M^Kay,  did,  by  certain  operations  carried  on  in  the  said  premises 

*  and  buildings,  wrongfully  pollute  and  spoil  the  water  of  the  said 
■*  burn,  so  as  to  injure  the  quality  of  the  water  of  the  same,  to  the 

*  nuisance  of  the  pursuer  as  a  paper*maker  aforesaid,  and  to  the 

*  loss,  injury  and  damage  of  the  pursuer  ? 

*  HJ,  Whether  the  said  operations  so  carried  on  by  the  defenders, 

*  McDonald  and  M*Kay,  to  the  loss,  injury  and  damage  of  the 
^  pursuer,  were,  in  whole  or  in  part,  wrongfully  authorised  by  the 

*  defenders,  James  Hamilton,  or  his  predecessors,  and  Archibald 

*  Arthur,  or  either  of  them  ?  Damages  laid  at  L.  10,000.' 

The  jury  returned  a  verdict  for  the  defenders  on  both  issues. 

The  pursuer  moved  and  obtained  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  and  the  defenders  appeared  to  maintain 
that  a  new  trial  should  not  be  granted. 

From  the  notes  of  the  evidence  taken  by  the  presiding  Judge,  it 
appeared  that  scientific  witnesses  had  been  brought  by  the  pursuer, 
in  support  of  his  other  proof  that  the  water  continued  polluted  at 
his  works,  who  deponed  as  follows : 

Professor  Thomson^  who  deponed,  *  I  know  the  process  of  paper-*  Evideace. 
^  making.  Pure  water  is  essential  for  fine.  About  July  1834,  I 
*'  saw  the  paper  in  pursuer's  mill.  It  had  red  spots.  I  got  some 
*•  specimens  of  the  paper.  I  examined  them,  and  found  they  were 
'  produced  by  the  madder.  I  took  some  specimens  of  the  water 
'  from  the  bum,  and  I  went  up  to  the  defenders'  works.     In  going 

*  up  I  saw  large  quantities  of  the  madder  on  the  sides  of  the  burn. 

*  I  saw  these  below  the  junction  of  the  bums.    The  bum  is  affected 
*'  between  this  atid  Dalmuir,  but  not  so  much  as  before  the  junction ; 

*  there,  t.  e.  before,  it  wiis  extremely  red.    I  took  some  samples  from 
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15  Feb.  1838. 


Collins  V. 
Hamilton  and 
Oihers. 

Evidence. 


between  the  defenders'  works  and  Mr  Dunn's,     The  water  there 
was  very  brown :  it  was  full  of  a  dye-stuff  in  suspension.    Next 
sample  was  taken  from  just  below  the  junction  of  the  West  and 
Cochno  burn.    The  colour  was  still  brown,  but  less  deep.    I  found 
that  in  the  sample  of  the  deepest  colour  there  were  1 1  grains  of 
madder  in  the  gallon;  in  the  other  there  were  3^  grains  in  a  gallon. 
Many  substances  dye  red  besides  the  madder,  but  none  has  the 
same  colouring  principle.     I  have  written  on  dye-colouring.    In 
turkey-red  colouring,  the  madder  is  boiled.     Oil  is  used  during 
the  process  of  turkey-red  dyeing.    Nothing  but  the  madder  would 
have  produced  these  spots.     I  marked  the  specimens  from  which 
I  cut  the  spots,  and  which  I  examined. .  (He  identifies  No.  122. 
of  process  as  one,  and  recognises  the  spots.)     It  is  the  red  spots 
that  are  madder.    The  yellow  may  be  so,  but  I  can't  say  they  are. 
An  imperfect  soap  is  used  in  the  process.     The  first  time  I  saw 
the  defenders'  works,  in  1834,  there  was  no  dirision  across  the 
pond.     Smith's  work  is  a  work  which  does  no  work.      I  exa- 
mined Mr  Dunn's  various  works.     I  certainly  saw  nothing  along 
the  whole  stream  that  could  produce  these  spots  except  the  de- 
fenders' works.    The  gas-work  has  no  connexion  with  the  stream. 
There  are  many  iron  springs,  but  not  such  as  to  affect  the  paper. 
I  tried  experimentally,  and  found  no  iron  in  the  paper.     There 
is  no  possibility  of  any  escape  from  pursuer's  grinding-mill.    I 
tried  to  discharge  the  yellow  spot,  but  did  not  succeed ;  but  I  di- 
minished the  colour  by  alcohol.     I  got  a  sealed  box  from  Mr 
M'Kain,  containing  some  faded  leaves,  &c. ;  half  of  its  contents 
was  madder.     I  also  got  last  autumn  a  phial  from  him.    I  took  a 
note  at  the  same  time  of  these  words  on  the  phial,  viz.  <  22d  Aug. 
<  No.  4.'     My  note  adds,  '  Identified  by  Mr  M'Kain.'     It  looked 
clear,  with  flakes.     I  examined  it,  and  found  that  it  showed  4^ 
grains  per  gallon.    The  phial  was  very  small.    The  madder  con- 
tains six  colours,  of  which  three  are  useless  to  dyers.    I  can't  say 
whether  the  whole  of  the  red  is  exhausted ;  but  there  is  a  brownish 
red  that  is  not.     The  colouring  matter  is  not  exhausted.     Some 
yellow  colours  are  very  fast,  some  are  not.     Yellow  cloth  is  less 
affected  by  impurity  than  any  other  colour ;  all  the  red  spots  are 
madder.     (He  shows  them  on  a  sheet  of  paper.) 
<  Cross^xaminedfor  tenants* — The  quantities  I  found  were  solid 
madder  in  suspension,  in  the  samples  taken  by  myself.    I  examin- 
ed the  phial  the  day  after  I  got  it  from  Mr  M^Kain.    I  had  seen 
it  before,  and  it  looked  pretty  clear ;  but  this  was  only  in  the  bad 
light  I  had  when  I  first  saw  it,  which,  I  think,  was  in  Court. 
Next  day,  in  a  better  light,  I  saw  that  some  of  the  floating  mad- 
der had  subsided.    The  unused  madder  colours  are  the  orange,  the 
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*  brown,  and  the  purple,  and  possibly  the  yellow.    I  don't  know  the  15  Feb.  1838. 

*  effect  of  the  chemical  agents  in  detecting  the  yellow. 

*  Reexamined. — The   turkey-red  process  first  was   introduced  Hamilton  and 
'about  1796  or  7.  ^^^^"^ 

*  By  Juryman. — The  madder  I  found  was  all  held  in  mechanical  Evidence, 
'suspension.     I  am  not* aware  that  any  filter  will  entirely  keep 

^  back  all  the  particles  suspended.  1  am  not  aware  that  any  at- 
'  tempt  has  been  made  at  large  public  works  completely  to  free 
'  water  impregnated  with  madder  from  its  efi^ects.     I  think  it  im- 

*  possible.     The  madder  in  a  bum  from  a  dye-work  will  corrupt 

*  all  the  lower  works,  if  they  require  pure  water.  There  are  other 
'  dyeing  materials  besides  the  madder,  that  will  injure  the  purity  of 
'  the  stream :  also  many  of  those  are  used  at  printfields.     Yet  it  is 

*  not  usual  to  try  to  purify  the  water  from  the  printing  impurities. 

*  I  know  no  other  place,  except  at  defenders',  where  there  is  any 
'  attempt  to  purify  the  dye-works  of  their  refuse.  The  madder 
'  subsides  by  degrees,  as  in  Cochno,  where  tons  of  it  are  seen  lying 
'  on  the  sides.  It  does  not  subside  by  the  time  it  gets  to  Collins'. 
'  In  a  settling-pond  it  will  putrefy,  and  then  rise  again. 

'  By  Court. — It  is  possible,  by  filtration,  to  free  the  water  en- 
'  tirely  of  the  madder  held  in  suspension ;  but  this  would  be  expen- 
'  sive,  and  it  would  require  to  be  often  renewed. 

^  For  pttrsuer. — The  defenders'  pond,  when  I  first  saw  it,  was 

*  not  a  filtering-pond  at  all. 

'  By  Juryman. — By  M^Kain's  measurement,  the  madder  is  the 
^  fifth  part  of  the  whole  stream  aboye  the  junction ;  but  it  is  less 
^  after  the  junction.' 

7. Graham^  Professor  of  Chemistry  in  the  Andersonian 

Institution  of  Glasgow,  who  deponed :  <  Chemistry  is  my  profes- 
sion. I  examined  Cochno  burn  about  three  years  ago.  I  saw 
much  paper  at  the  pursuer's  mill.  I  saw  sheets  in  nearly  every 
quire  with  red  and  yellow  spots.  I  found  chemically  the  red  to 
be  madder.  I  concluded  this  as  much  so  as  any  chemical  fact 
could  be  ascertained.  I  detected  some  greasy  matter  also,  pro- 
ving an  imperfect  soap  to  have  been  there.  I  found  depositions  of 
madder-roots  along  the  stream,  wherever  there  was  an  eddy :  there 
was  a  visible  tinge  of  the  colour  after  the  junction  of  the  two  bums. 
At  Dalmair,  it  was  not  fit  for  any  manufacturing  process  without 
filtration.  The  colouring  matter  of  madder  is  not  exhausted.  A 
premium  has  been  offered  for  exhausting  it  by  a  foreign  society. 
Sand-filters  will  in  general  separate  the  madder  in  suspension, 
but  it  won't  do  so  always.  I  found  a  work  in  Lancashire,  where 
good  filters  send  out  the  water  coloured,  and  with  suspended  fibres 
quite  visible.     To  be  absolutely  certain  in  all  circumstances,  the 
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15  Fib.  183a  <  filtration  must  be  very  fine.     I  know  the  woods  used  at  pursuer^i 
^^^V^^    *  grinding-nMll*     Particles  of  the  dye-wood  won't  account  for  these 
Hamilton  and  ^  ^^  spots.     (He  is  shown  No.  128.  of  proccss,  with  some  spots 
Others.  <  cut  out.)     They  were  cut  out  by  me  for  an  ei^periment,  aod  the 

Evidence.       *  result  was  found  as  above.'  • 

8.  and  9.  The  Sony  and  the  Amsta^t  ofDr  Thomson,  who,  it  vaa 
admitted,  would  corroborate  him. 

On  the  other  hand  the  defenders  adduced  the  following  scieotifie 
gentlemen,  whose  testimony  on  the  important  question,  whether  the 
spots  on  the  paper  were  caused  by  madder  or  not,  directly  contn> 
dieted  that  of  the  pursuer's  witnesses. 

Dr  Chrutisonj  professor  in  the  University  of  Edinburgh,  depo- 
ned as  follows  :  <  I  visited  the  defendi^rs'  works  on  the  27th  of  Feb- 

<  ruary  and  the  24th  of  September  1 836^  and  all  the  stream  dowa 
^  to  Dalmuir.     My  object  was  to  ascertain  the  purity  of  the  boro. 

*  On  both  the  occasions  the  niatter  was  discharging  from  the  de- 

*  fenders'  works,  but  far  less  at  the  first  than  at  th^  second  tinier 
^  On  the  second  time,  when  the  discharge  waa  great,  there  was  a 

*  great  discolour  in  the  vicinity  of  the  works.  It  became  iaiuter  as 
.'  we  went  dowQ,  till  it  totally  ceased,  even  in  appearaace,  at  the 
^  upper  Faifley  dapi ;  and  though  there  was  an  apparent  disooloor 

>  till  then,  it  was  only  apparent,  and  from  the  natural  colour  of  the 

*  bed.     It  was  not  even  apparent  below  this.     I  took  samples  fron 

>  various  parts  on  my  first  visit.  I  took  one  above  the  defenders' 
^  works,  then  a  second,  eighty  yard3  below  where  the  oess-pooljoios 
^  the  burn,  then  a  third  from  Uie  upper  Faifley  dam.     The  ressk 

<  of  analysing  these  was, 

M*.  A  gradual  increase  of  saline  matter,  as  we  descend  fiie 

<  stream,  from  fourteen  thousandth  part,  as  above  the  defeDder»' 
*■  works,  to  900  at  Faifley. 

^  2.  A  slight  iacrease  of  insoluble  coarse  matters. 

^  3.  When  these  last  are  allowed  to  subside^  there  is  no  vieikle 

*  difference  in  the  colour  between  the  three  samples. 

^  4.  The  slightest  possible  iui^rease  of  the  dissolved  ooleunp; 

*  matter. 

^  5.  No  difference  in  the  taste :  I  know  the  madder  well.  At  my 
^  second  visit  I  looked  at  the  watier,  and  sa*w  certain  experiments 

<  made  up  with  the  paper  pulp.     I  could  see  no  appearance  eves 

*  of  colouring  matter  below  Faifley.     Mr  Brown  of  Cockmill  hai 

<  some  pulp ;  it  was  in  the  highest  conceivable  state  of  whitened 

*  and  very  absorbent  of  the  colour  consequently.  The  water  above 
'  the  works  gave  it  a  very  slight,  but  still  a  perceptible  tint.  B^ 
.<  low  the  works  the  weiber  waa  so  full  of  coarse  madder,  that  it  re- 
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*  quired  to  be  filtered,  winch  was  done  very  coarsely.     It  then  die-  15^^^^. 
'coloured  the  pulp  very  slightly^  and  it  was  quite  identical  in  in-  coiiinsi;. 

*  teDflity  with  that  produced  by  the  watei*  taken  from  above.    I  have  Hamilton  and 

,  .  .  Others. 

*  exaraiDed  the  proce^  of  paper-nfa&ing  carefiiUy :   there  is  no     1 

*  bum  water  whatever  can  be  used  throughout  the  year  for  making  Etideoce. 
'  it,  and  I  doubt  if  it  can  be  used  well  at  any  time.     Ol*dinary  fil- 

'  tration  won't  deprive  the  mossy  water  of  its  properties.  Even 
^  when  filtered,  the  mossy  watef  won't  make  the  finest  paper ;  and 
'  I  know  one  maker  who  h«»  it!  at  his  door,  but  he  prefers  bringing 

*  other  water,  in  a  pipe,  a  mile.     The  spring  water  is  alwajrs  pre- 

*  ferred  to  the  stream,  even  when  filtered.  In  making  the  turkey- 
•red,  the  madder  is  boiled,  and  its  red  colour  is  very  effectually 

*  exhausted  at  the  defender^  woi'ks.    It  certainly  will  yield  no  more 

*  colour  by  the  cold  water ;  and  even  by  the  strongest  possible  che-' 

*  mical  agent  I  could  only  produce  a  very  slight  pale  yellow  colour.' 
I  could  produce  no  madder  colour  by  the  cold  water  from  any  of 
the  madder  got  below  the  defenders'  works,  I  saw  other  impurities 
coming  into  the  bum  besides  from  the  defenders'  works.  Ifound  the 
madder-reftise  in  the  Faifley  dam  entirely  exhausted  of  its  colour. 
I  found  several  iron-springs.  At  my  second  visit  it  rained  heavily 
at  Mar's  Forge,  upon  which  I  saw  impurities  of  every  possible  deno- 
mination swept  into  the  stream  in  large  quantities.  At  my  first  visit 
I  saw  the  pursuer's  grinding  operatiouB.  I  saw  the  red  powder 
from  them,  lying  about  to  a  great  extent,  in  reference  to  the-  in- 
jury likely  to  be  done  to  the  water.  I  saw  it  lying  all  about,  and 
on  the  surface  of  the  lower  dam,  and  on  the  sluice  of  that  dam, 
and  floating  down  tbe  mill-course  which  leads  from  that  dam  to 
the  mill,  and  a  little  on*  the  trough  which  lets  the  water  down  on 
the  wheel,  there  was  a  very  little ;  but  I  am  certain  I  also  saw 
the  marks  of  a  recent  cleaning.  The  trough  is  only  about  six 
feet  long.  I  saw  very  little,  almost  none,  on  the  roof-tiles.  I 
took  some  of  this  red  stuff  home  and  analysed  it,  and  found  it  was 
not  madder.  It  was  certainly  not ;  but  it  was  bar  or  cam  wood.  I 
was  refused  admission  to  the  grinding-mill  and  the  paper-mill, 
both  of  which  were  going,  at  least  I'  think  so ;  but  I  am  sure  that 
the  paper-mill  was,  while  the  dust  was  floating.  ( He  is  shown 
No  1 14,  122,  128,  and  118.  of  process.  They  are  all  specimens 
of  the  paper.)  I  examined  the  red  spots  upon  them  chemically  : 
they  are  not  madder.  I  cut  none  of  them  out.  Thejr  were  sub- 
jected to  chemical  tests,  both  alkaline  and  acid ;  and  I  am  satis- 
fied they  are  not  madder.  They  answer  the  characters  of  cam  or 
bar  wood ;  but  there  are  so  many  red  woods  that  I  can't  say  posi- 
tively that  they  are  so ;  but  they  certainly  are  not  madder.  (He 
is  shown  No;  120.  of  process.)     On  the  8th  and  9th  leaf  of  it  I 
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see  a  blue  stam.  I  think  it  is  owing  to  the  smalt  employed  to  give 
it  a  blue  tint.  On  the  leaves  14,  15,  16  and  19,  there  are  yellow 
stains.  (He  is  shown  No.  121.  of  process.)  Throughout  there 
are  yellow  spots,  not  from  the  madder.  I  can't  conceive  how  the 
madder  could  produce  such  spots  according  to  the  ordinary  pro- 
cesses of  paper-making.  Dr  Gregory  and  I  examined  the  spots 
together.  (He  is  shown  Nos.  113.  and  1 16.  of  process,  and  33, 
34  and  35,  being  parts  of  the  ream,  No.  15.)  They  have  all  spots 
of  the  same  kind  as  above.  I  can  ascribe  these  spots  to  nothing 
that  comes  from  the  defenders' works ;  and  even  though  they  had 
been  produced  by  the  madder,  I  can't  conceive  how  they  could 
come  from  those  works  as  they  are  conducted.  Whatever  pro- 
duced these  stains,  it  must  have  been  a  substance  retaining  almost 
all  its  original  intensity.  I  think  the  state  of  the  water  and  the 
other  impurities  are  sufficient  to  explain  the  low  colour,  though 
the  defenders'  works  did  not  exist. 

*  CroM-examined. — My  examination  was  made  by  the  desire  $1 
the  defenders'  agent. 

*  Re-examined, — At  my  second  visit,  which  was  the  day  before 
the  late  trial  here,  I  found  every  thing  at  the  grindiug-mill  swept 
clean. 

*  By  Court — The  pursuer  required  the  authority  from  the  Sheriff 
.  before  he  would  let  me  in,  or  to  see  his  agent.' 

3.  Dr  Gregory^  who  deponed,  *  I  am  a  lecturer  on  chemistry. 
I  was  once  in  Edinburgh,  and  am  now  in  Dublin.  I  visited  the 
Cochno  twice,  and  examined  the  water  thrice.  My  first  visit  was 
on  15th  February  1836;  my  second  was  on  3d  Jiine  1836.  I 
examined  the  water  to  try  its  purity  very  particularly.  The  de- 
fenders' works  were  going,  and  the  discharge  was  running  into 
the  burn.  It  discoloured  the  burn  for  a  very  short  distance  down- 
wards. At  twenty  yards  down  I  could  see  no  colour.  Be- 
tween the  works  and  the  stream  I  saw  a  large  quantity  of  used 
madder.  It  had  a  dirty  darkish  purple  colour.  It  was  exhausted 
madder.  We  found  some  madder  under  the  surface  of  the  soil  at 
Faifley,  where  it  must  have  lain  long.  I  took  some  samples  of 
the  water  from  various  points  below  the  defenders'  works,  going 
upwards.  (1.)  The  first  sample  was  taken  just  where  the  Dum- 
barton road  crosses  the  bridge  below  the  pursuer's  dam ;  (2.)  the 
second  from  the  pursuer's  reservoir  of  filtered  water ;  (3.)  the 
third  was  taken  from  a  stream  coming  into  the  burn  below  the 
Duntocher  mill ;  (4.)  the  fourth  was  taken  below  Hardgate  mill 
after  the  junction  with  the  West  burn ;  (5.)  the  fifth  was  taken 
from  Faifley  dam;  (6.)  the  sixth  was  taken  from  the  small 
Cochno ;  (7.)  the  seventh  was  taken  from  the  East  burn,  about 
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<.200  yards  below  the  defenders'  works ;  (8.)  and  the  eighth  was  15  Feb.  1838. 

*  taken  twenty  yards  below  these  works.    I  analysed  all  these ;  the    ^*"^v**' 

*  result  was  as  follows,  viz.    ^  Hal^rtoiand 

<  1.  The  water  was  not  quite  transparent,  but  soft*    It  contained  Others. 

<  dissolved  vegetable  matter :  this,  with  the  saline,  was  a  fifth  or  a  £^j^ce. 

*  six  thousandth  part  of  its  weight. 

'  2.  It  was  in  every  respect  the  same,  except,  that  having  been 

<  filtered,  it  was  transparent.     It  had  the  organic  matter  dissolved. 

<  3.  Contained  a  small  quantity  of  iron,  and  no  organic  matter 
'  whatever* 

<  4.  It  was  just  the  same  as  the  two  first :  it  was  burn  water. 

*  5.  The  same  as  to  organic,  but  it  had  rather  less  saline. 

^  6.  A  little  harder,  and  more  organic  matter  than  any  of  the  for- 

<  mer,  but  scarcely  perceptible. 

*  7.  Softer  than  any  of  the  rest,  but  less  of  organic  matter. 

'  8.  The  softest  water  I  ever  met  with,  and  a  smaller  quantity  of 
'  dissolved  vegetable  matter.  There  was  no  very  decidedly  less 
'  dissolved  matter  above  Faifley  dam  than  below  it.     Any  thing 

*  that  can^e  from  the  defenders'  works  would  have  been  detected 
^dearly  at  twenty  yards  below  the  works.     All  ordinary  water 

*  contains  vegetable  matter.    The  spring  sometimes  does  not.    This 

*  dissolved  vegetable  matter  was  precisely  the  same  as  is  in  the 

*  Edinburgh  and  Glasgow  waters.    Hence  I  conclude,  that  there  wai^  ' 

*  no  vegetable  matter  in  those  specimens  which  could  hurt  the  pur- 

*  suer's  mill.  On  my  second  visit  I  took  some  samples  from  the  same 
'  places,  with  the  addition  of  the  water  from  the  West  Barn.  The 
'  West  Burn  water,  on  standing  a  while,  deposited  a  sediment,  and 

*  contained  more  dissolved  vegetable  matter  than  any  of  the  othiers. 
^  I  analysed  all  these  carefully,  and  this  completely  confirms  my 

*  opinion  that  no  matter  came  from  the  defenders'  works  which 

*  could  hurt  the  pursuer.     1  got  eight  samples  last  week  from  Mr 

*  Anderson.  I  analysed  them  very  carefully  :  the  last  sample  was 
^  numbered.     Their  general  character  was  this,  viz.  the  softest  wa- 

*  ter  was,  from  what  I  understood  to  be  nearest  the  pursuer's  works*' 
^  And  in  each  of  the  three  examinations  there  was  less  vegetable 

*  matter  between  the  defenders'  works  and  Faifley,  than  below  or 

*  in  the  West  Burn  above  the  junction.    The  water  marked  No.  2,^ 

*  which  was  taken  from  below  the  defenders'  works,  had  very  much 

*  less  vegetable  matter  than  No.  1,  which  was  taken  from  above 

*  there.  No.  4.  is  the  hardest  I  ever  saw,  and  there  is  no  vegetable 
^  matter.     I  could  detect  no  iron  in  the  water,  though  there  were 

*  signs  of  it  on  the  sides  of  the  burn,  and  at  the  dams.-  I  saw  the 
Vgrinding-roill  at  the  pursuer's  at  my  first  visit.     I  saw  a  large 

*  quantity  of  the  powder  and  dust  lying  about.     It  was  in  every 
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1»  P&b.  1838.  *  part  of  tbe  mill,  aod  the  tiles  sloping  towards  the  tipper  das^ 

^"•^V^^    *  which  I  could  see  best,  were  covered  with  it.     I  saw  it  at  die 

«  11* 

HamUtonand  *  c^fiduit  above  an  inch  thick,  just  below  these  tiles*    It  was  every 
Others.  <  whcre  on  tbe  ground  between  the  grindiDg-nitl  and  the  tow 

^  paper-miU,  and  on  the  sides  of  the  lewer  dam.  Tbe  pursoer'tf 
^  foreman  showed  us  the  filters :  his  bat,  shoes  and  clothes  were 
^  covered  with  the  red  powder.     I  saw  bar,  cam  and  logwood. 

*  This  was  at  my  first  visit.  At  my  second  visit  I  saw  none  of  it 
^  on  the  roof,  or  on  the  sides  of  the  conduit;  btil  tb^re  was  a cod- 
^  siderable  quantity  between  the  upper  dam  and  the  fikre,  and  I 

*  could  still  trace  it  on  the  sides  of  the  lower  dam  and  lead.    It 

<  seemed  to  Imve  been  caref»Uy  cleaned  away  from  the  other  places. 
^  The  roof  was  as  clean  as>  if  it  had  been  pot  op  that  day.    (He  is 

*  shown  the  same  specimens  as  were  shown  to  Dr  Chriatison.)    I 

<  tested  them  to  detect  the  madder,  and  I  am  satisfied  they  are  ooL 

*  1  have  no  doubt  whatever  that  these  spots  are  produced  bj  tbe 

*  dye-woods, — probably  it  is  bar  or  cam.     (It  was  agreed  that  he 

*  should,  quoad  ultra,  on  this  point,  be  held  to  agpree  with  Dr 

*  Christison.)     I  think  it  was  impossible  to  exclude  the  red  powder 

*  from  the  paper-mills.' 

Lord  Corehouse. — My  Lord,  I  have  given  this  case  all  tbe  atten- 
tion in  my  power,  for  I  conceive  that  there  is  no  part  of  the  du€y 
of  this  Court  more  delicate  than  determining  whether  we  should 
grant  new  trials,  and  none  in  the  exercise  of  which  we  ought  to 
Qse  more  caution.  Looking  to  the  principle  of  jury  trial,  we  find 
its  very  constitution  to  be  rested  on  this,  that  the  Judge  answers  as 
to  the  law,  and  the  jury  as  to  the  fact.  It  is  very  true,  also,  that  tbe 
jury  have  afforded  to  them,  at  the  trial,  better  means  of  aseertainisg 
idle  fact  than  tbe  Judges  of  this  Court  have  before*  them  in  review- 
ing  the  verdict.  Indeed,  the  evidence  before  ns  i^  not  even  so 
perfect  as  that  which  was  formerly  obtained  by  proofs  in  commis- 
sion. There  the  testimony  was  taken  down  word  for  word  from 
the  mouth  of  the  witness.  It  was  read  over  in  his  presence,  and  be 
might  correct  any  thing  that  was  erroneous.  But  we  have  only  tbe 
notes  taken  by  the  Judge  at  the  trial.  An  additional  circumstance, 
which  forms  the  great  recommendation  of  jury  trials,  and  in  whieb 
its  chief  excellency  eonsists,  is  the  examination  of  the  witness  in 
the  presence  of  the  jury ;  so  that  not  only  do  they  hear  the  evidence 
delivered,  but  the  observation  of  the  voice,  the  countenance,  and 
the  manner  of  the  witness  when  giving  his  evidence,  affords  to  them 
a  means  of  judging  as  to  the  weight  which  may  properly  be  attach- 
ed to  it,  of  which  we  are  deprived.  We  see  only  the  wrong  side 
of  the  tapestry — they  the  right.  In  ordinary  drcomstances,  if  a 
new  trial  were  to  be  granted,  after  the  case  has  been  prepared  at 
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great  expense}  and  a  yeidick  retttrned,  wherever  our  opihion  on  the  15  Feb.  1839. 
evideDce  differed  from  the  view  taken  by  the  jury,  I  think  it  would     ^^■^v^^ 
lead  to  great  hardship  ;  and  I  am  of  opinion,  that  our  conviction,  H^j^°itoQ  g„^ 
that  if  we  had  been  on  the  jury  we  should  not  have  returned  the  others. 
verdict,  is  not  of  itself  a  ground  for  granting  a  new  trial.     I  think  qJJ^„  ^f 
that  if  new  trials  were  granted  on  such  a  ground,  after  a  verdict  Court, 
had  been  obtained  with  great  trouble  and  expense,  it  would  be 
^ite  intolerable. 

Keeping  these  considerations  in  view,  and  also  the  danger  and 
inenpediency  of  rashly  doing  away  with  the  verdict  of  a  respectable 
jury,  I  have  at  li^  nade  up  ny  mind,  that  notwithstanding  alT 
these  considerations  we  should  grant  a  new  trial  in  this  case.  1  am 
•f  this  opinion,  not  on  the  ground  that  if  I  bad  been  a  juryman  I 
would  have  been  of  a  diffevenl  way  of  thinking  from  the  jury,  but 
on  the  ground  tbat  this  case  waa  not  completely  tried,  nor  in  the 
aaooer  in  which  it  might  have  been  tried,  by  which  the  proof 
might  hav«  been  brought  almost  to  certainty.  I  will  not  go  into 
Ijbe  details  of  the  case ;  but,  taking  the  pursuer^s  evidence  by  itself, 
if  we  lay  out  of  view  thal^  acUueed  by  the  defender,  it  appears  com- 
plete and  satis&elory.  The  pursuer  proved  thai  quantities  of  mad-* 
der  were  used  at  the  dye-work ;  and,  by  the  admission  of  the  de- 
fenders, the  colouring  matter  was  not  altogether  exiiausted  in  the 
operation,  as  it  was  admitted  that  the  stream  was  discoloured  for 
many  yasda  below  the  dye^work.  The  pursuer  also  proves  that 
madder  was  not  only  found  lying  on  the  banks  of  the  stream  for  a 
oonsiderable  way  down,  even  below  the  paper-work,  but  in  their 
filters;  nay,  it  was  proved  by  witnesses  of  credibility,  that  not  only^ 
was  it  found  there,  but  even  below  the  works,  at  the  junction  of 
the  burn.  Then  the  pursuer,  by  the  evidence  of  three  scientifie 
witnessea  who  examined  the  spots  in  the  paper  chemically,  and  by 
analysis,  tbat  the  colouring  matter  of  these  spots  was  madder. 
Therefore  there  could  be  no  doubt  tbat  the  pursuer's  ease  was  fully- 
made  out  if  it  was  uncontradicted.  Now,  on  turning  to  the  de- 
fender'K  proof,  we  will  find  three  points  which  are  most  material  in 
die  case.  First,  in  regard  to  the  testimony  of  Thomson  and 
Graham^  that  they  fbnnd,  chemically,  the  red  ia  the  paper  to  be 
])Midder.  The  defenders  have  brought  forward  other  gentlemen,. 
Drs  Cbristison  and  Gregory,  men  of  acknowledged  skill,  and  oil 
the  best  character,  who  swear  that  the  spots  they  found  on  speci- 
mens of  paper  manofaotured  at  the  same  time  were  certainly  not 
madder,  but  cam  or  bar  wood.  Here,  then,  there  is  a  direct  con-^ 
tradiction  in  the  scientific  evidence ;  and  as,  on  the  one  side,  it  is 
sworn  to  be  one  thing,  and  on  the  other  to  be  something  totally 
different,  the  scientific  evidence  neuitralises  itself.     Now^  this  state 
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Id  Feb.  1838.  of  matters  should  not  be  allowed,  because  all  these  persons  of  skill 
^""^v^^^    agree,  that  by  means  of  chemical  analysis  it  might  be  decisively 

HamUton  and  Ascertained  what  the  colouring  matter  in  these  spots  was,  and  that 
there  was  a  certain  test  by  which  the  case  might  be  decided.  The 
pursuer  does  not  examine  his  scientific  witnesses  in  regard  to  the 
process  by  which  they  ascertain  that  it  was  madder ;  yet  I  do  not 
think  that  he  was  to  blame,  as  he  could  not  expect  to  be  contra- 
dicted on  that  part  of  his  evidence;  but  the  defender  had  the 
advantage  of  hearing  his  proof,  and  afterwards  of  bringing  witnesses 
to  contradict  it ;  and  I  think,  that,  knowing  the  nature  of  that 
proof,  and  that  he  was  to  produce  Dr  Gregory  to  contradict  it,  the 
onus  was  shifted  upon  the  defender,  and  that  he  ought  to  have 
cross-examined  the  pursuer's  witnesses  to  see  bow  they  knew  that 
it  was  madder ;  and  if  he  neglected  to  do  this,  then  he  should  have 
examined  his  own  witnesses  to  bring  out  the  method  they  had 
taken,  and  thus  to  ascertain  clearly  the  grounds  on  which  tliey  had 
arrived  at  an  opposite  decision  from  that  which  had  been  come  to 
by  the  pursuer's  witnesses,  so  that  it  might  be  discovered  which 
process  was  the  correct  one.  Now»  I  conceiye  that  this  feet  in 
regard  to  the  colouring  matter  of  the  paper  should  be  ascertained, 
since  it  is  possible  it  can  be  done ;  so  that»  if  the  mode  adopted  by 
either  of  the  parties  is  faulty,  as  it  must  needs  be  in  one  case  or 
other,  the  error  may  be  found  out  by  remitting  to  another  person 
of  skill,  to  ascertain  accurately  whether  it  is  madder  or  not,  by  a 
test  which  may  be  decisive.  The  jury  had  no  such  opinion  to  guide 
them,  as  the  evidence  of  the  men  of  skill  was  contradictory,  and  thus 
fell  to  be  set  aside.  I  am  aware  it  is  said  that  the  pursuer,  in  the 
ordinary  course  of  cases,  is  bound  to  prove  his  case ;  but  here  the 
onus  is  shifted,  and  laid  upon  the  defender.  The  evidence  is  not 
conclusive  of  the  point  at  issue ;  for  as  there  is  a  mode  in  which  the 
fact,  whether  the  colouring  matter  is  madder  or  not,  may  be  cer- 
tainly made  out,  that  should  be  ascertained.  Madder  is  a  substance 
of  a  very  extraordinary  nature,  and  produces  four  or  five  different 
colours,  some  less,  and  some  more  difficult  of  exhaustion ;  but  all 
agree  that  there  is  a  certain  test  by  which  it  may  be  ascertained 
whether  the  colouring  substance  is  madder  or  not.  Now,  this  has 
not  been  done.  The  evidence,  therefore,  is  not  conclusive  on  a 
fact  which  is  decisive  of  the  case ;  and  the  mode  in  which  the  opi- 
nions given  have  been  arrived  at  is  not  stated.  The  seeond  point 
ih  the  defenders'  case  is,  that  there  are  two  paper-mills,  the  upper 
of  which  is  for  the  manufacture  not  only  of  coarse  cartridge  paper, 
but  also  of  post  paper,  which  I  consider  is  somewhat  similar  to  our 
scroll  paper;  and  it  is  affirmed,  that  though  the  same  water,  run- 
ning from  the  same  dam,  is  used  at  this  upper  mill,  as  at  the 
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lower,  the  paper  at  the  under  mill  is  spotted,  whilst  that  at  the  15  Feb.  1838. 
upper  is  free  from  spots.     This  point  is  of  the  utmost  importance    ^^^v^^ 
in  the  case,  for,  if  ascertained,  it  would  of  itself  be  decisive ;  because  |]^,^"|'J|^  und 
it  could  never  be  said  that  the  same  water  which  did  not  stain  the  Others, 
paper  at  the  upper  mill  could  stain  the  paper  at  the  lower.     But  Qpj^j^  ^f 
the  evidence  on  this  branch  of  the  defenders'  case  is  not  conclusive.  Court. 
The  issue  is  from  1826  downwards.     AH  the  paper  was  made  in 
1832.    There  are  only  two  witnesses  brought,  and  they  only  speak 
to  the  year  1 833. 

Now,  I  think  evidence,  during  two  or  three  years  before  that, 
should  have  been  brought,  showing  that  the  paper  of  the  upper 
mill  was  pure  whilst  that  of  the  under  was  at  the  same  time  spot- 
ted; and  the  evidence  is  not  so  conclusive  as  it  should  be,  because 
there  might  be  some  particular  preparation  or  menstruum  at  the 
lower  mill  which  might  have  the  power  of  extracting  colour  even 
after  it  had  been  exhausted,  so  as  to  commit  no  injury  at  the 
upper. 

The  third  point  in  the  defenders'  case  is,  the  proof  that  the  spots 
arose  from  the  dust  said  to  escape  from  the  grinding  or  rasping  mill. 
That  dust  was  produced,  and  floated  in  the  water  to  a  great  ex- 
tent, is  admitted ;  for  when  the  roof  of  the  mill  was  off,  it  escaped 
and  lay  about  in  quantities ;  but  laying  out  of  view  the  period  when 
the  roof  was  off,  we  find  that  the  evidence  is  contradictory  upon 
this  head  also.  Dr  Thomson  says  that  it  is  impossible  the  dust 
could  escape  so  as  to  reach  the  pursuer's  dam :  then  we  have  the 
positive  evidence  of  Gregory  on  the  other  side,  that  it  was  quite 
impossible  to  prevent  its  escape.  Thus,  one  witness  says  one  thing, 
and  another  the  direct  contrary.  I  think  that  this  should  be  accu- 
rately ascertained  by  further  investigation.  If  1  have  it  determined 
that  the  dust  could  only  escape  when  the  roof  was  off,  then  that 
will  be  strongly  in  favour  of  the  pursuer ;  but  if  Gregory  is  right, 
that  there  is  no  means  by  which  the  dust  can  be  excluded  from  the 
water,  then  that  is  strongly  in  favour  of  the  defender.  But  at  pre- 
sent the  evidence  is  contradictory,  and  the  one  witness  neutralises 
the  other.  I  think  it  should  be  made  clearly  to  appear,  by  expe- 
riments made  when  the  works  are  in  full  operation,  whether  the 
dust  can  or  cannot  escape.  I  have  doubts  myself  that  Thompson 
may  have  overlooked  some  orifice  or  aperture  through  which  it 
might  escape ;  and  that  witness  has  not  stated  his  reasons  for  saying 
it  was  not  possible.  It  is  not  enough  to  say,  merely,  that  it  cannot 
escape,  because  the  materials  were  moistened ;  for  it  b  admitted 
that  at  one  time  it  did  escape,  I  presume,  from  the  rasping,  not  the 
grinding  mill. .  There  are  two  witnesses  who  say,  that  on  their 
visits  the  dust  was  found  alt  about,  and  floating  in  tlie  burn :  that 
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15  Feb.  1838.  would  be  decisiTe ;  bttt  then  it  is  said  that  was  only  for  a  time, 
^""^V**^    when  the  roof  was  off;  aad  then  Gregory  saw  the  premises  after- 

Hant^kon  and  ^"^"^^s  ^^^  ^7^  there  was  dust  escaping,  bat  a  verj  small  quantity; 
but  the  proper  way  of  proceeding  in  a  case  of  this  sort  is,  to  make 
the  experiment  when  the  mills  are  at  their  full  force,  and  to  have  it 
then  accurately  determined  whether  it  does  or  does  not  escape. 
This  is  certainly  the  mode  which  would  be  followed  in  similar 
cases.  For  example,  if  the  question  were  about  the  soundness  of  a 
horse,  and  the  party  had  sold  him  as  sound,  and  the  purchaser  de- 
clared he  was  unsound,  and  offered  him  back,  and  the  seller  refused 
to  take  him,  and  brought  veterinary  surgeons  who  declared  he 
was  perfectly  sound,  who  were  flatly  contradicted  by  other  wit- 
nesses of  the  same  profession,  who  declared  be  was  unsound,  and 
if  the  testimony  of  these  parties  was  thus  lost,  an  examination  of 
both  would  immediately  be  resorted  to,  as  to  the  grounds  upon 
which  their  opinions  were  founded ;  for  if  one  party  stated  that  be 
was  not  sound,  would  it  not  be  asked  what  makes  the  unsoundnen? 
Has  he  a  running  thrush,  or  a  bone-spavin,  or  is  he  a  crib*biter,  or 
has  he  the  glanders,  or  any  thing  else  which  constitutes  unsound- 
ness ?  and  thus  his  reasons  for  saying  the  horse  was  unsound  woald 
be  stated.  Then  the  other  party  should  be  examined  as  to  his  rea- 
sons for  saying  he  is  sound  in  contradiction  to  the  testimony  of  the 
other,  and  then  we  are  enabled  to  make  up  an  opinion  on  the  evi- 
dence thus  given.  But  here,  although  the  same  mode  of  examina- 
tion was  competent,  it  has  not  been  gone  into.  It  is  true,  that  is 
ordinary  cases  it  is  the  pursuer^s  fault  that  the  case  is  not  satisfiio- 
torily  made  out ;  but  it  is  not  so  here.  In  this  case,  the  defender, 
hearing  th,e  pursuer's  evidence,  and  intending  to  rebut  it,  should 
have  made  his  witnesses  state  the  grounds  on  which  they  had  made 
up  their  opinions,  in  order  to  show  that  these  witnesses  were  right 
and  the  pursuer  wrong.  I  am  of  opinion,  therefore,  that  a  new 
trial  should  be  granted,  by  no  means  on  the  ground,  that  if  I  bad 
been  one  of  the  jury  I  should  have  come  to  a  different  verdict,  for 
that  is  no  ground  whatever;  but  because  I  think  that  the  case  baa 
not  yet  been  tried  in  such  a  manner  as  to  do  justice  to  the  parties; 
and  that  it  should  be  tried  in  a  better  manner,  to  enable  the  jury  to 
make  up  their  minds  on  sounder  grounds  than  they  could  do  at  the 
former  trial.  It  is  unnecessary  to  go  through  the  evidence.  I 
think  the  grounds  I  have  stated  are  sufficient  to  authorise  a  new 
trial,  notwithstanding  the  great  hesitation  and  difficulty  I  have  in 
allowing  a  new  trial  after  a  respectable  jury  has  pronounced  a  ver- 
dict in  the  case. 

Lord  Gillies. — I  concur  completely  in  the  view  of  the  case  whicb 
has  been  so  fully  explained  by  Lord  Corehouse.     I  will  not  repose 
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the  grounds  of  thaiopinioo,  bttt  I  will  add  two  observations  to  wbat  15  Feb.  18991 
Jus  been  so  ably  stated  by  his  Lordsbip.     The  first  is,   that  it    Wy-«>^ 
dearly  appears  that  this  ease,  according  to  the  English  way  of  ex*  ^..^"i^c^g  ^^ 
pressing  it,  has  not  been  thoroughly  tried.     If  it  had  been  so,  it  Others, 
would  have  been  most  dangerous  to  grant  a  new  trial ;  for  if,  in  Qpj~  ^( 
tbe  new  trial,  an  opposite  conclusion  is  arrived  at  by  the  jury  from  Court. 
tLatin  the  first,  the  one  verdict  counterbalances  the  other,  and  this, 
of  necessity,  leads  to  a  tbird  trial;  but  where,  as  here,  the  case  has 
not  been  thoroughly  tried,  then  the  second  trial  will,  in  all  proba^ 
bility,  be  conclusive. 

In  the  second  place,  this  case  differs  from  ttiose  ordinarily  tried 
before  a  jury,  in  so  fiur  as  it  does  not  relate  to  past  events.  Where 
the  point  is,  whether  A.  assaulted  B.,  or  B.  struck  A.  first,  tliough 
tlie  witnesses  may  be  contradictory,  the  case  will  not  be  made  bet- 
ter by  granting  a  new  trial ;  for,  if  they  were  originally  contradic- 
tory, their  evidence  will  onl^  be  less  distinct  from  the  lapse  of  time ; 
but,  here,  the  investigation  regards  existing  circumstances.  The 
question  at  issae  is,  whether  these  spots  on  the  paper  are  occasioned 
by  madder  or  not;  and  this,  it  appears,  may  yet  be  determined 
with  almost  certainty.  Suppose  the  point  to  be  ascertained  was, 
vbetiier  a  piece  of  metal  was  zinc  or  tin,  and  two  chemists  say 
that  it  is  zinc,  and  two  others  that  it  is  tin,  and  neither,  in  the 
examination  in  chief  nor  on  cross,  was  it  brought  out  why  they  came 
to  their  respective  opinions, — sboidd  a  point  of  this  kind,  which 
was  clearly  capable  of  being  ascertained  with  absolute  certainty,  be 
decided  on  this  contradictory  evidence?  1  think  not;  and  as  the 
question  at  issue  here  may  be  ascertained  as  well  now  as  twelve 
months  before,  I  am  inclined  to  concur  in  tbe  opinion  of  Lord 
Corehouse,  that  a  new  trial  should  be  given. 

Lord  Mackenzie, — I  also  entirely  concur  with  your  Lordships.. 
The  only  observation  I  particularly  wish  to  make  is,  that  I  think  tbe 
matter  relative  to  the  efiect  of  the  dust  from  the  pursuer's  mills  is 
of  great  importance ;  because  it  seems,  from  tlie  evidence  before  us, 
to  be  certain,  that  the  red  spots  on  the  paper  must  have  been  owing 
to  the  madder  from  tbe  mill  of  the  defenders,  unless  they  could  be 
imputed  to  the  dust  from  the  mill  of  the  pursuer.  Then  the  pur- 
suer states,  that  if  due  notice  liad  been  given  to  him,  he  could  have 
proved  with  certainty  that  it  was  chemically  impossible  this  dust 
could  have  caused  such  spots.  Now,  I  think  there  does  appear  to 
have  been  a  want  of  sufficient  notice  on  this  point;  and  I  also  think 
it  very  probable  that  there  are  means  in  chemistry  by  which  the 
fact  could  be  ascertained,  beyond  doubt,  whether  such  dust  could 
cause  such  spots  or  not ;  and  on  the  whole,  I  think  there  are  grounds 
for  allowing  a  new  trial. 
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15  Feb.  1838.      The  Lord  President. — I  am  entirely  of  the  same  opinion  with 
^^"^V^^    your  Lordships.     Since  this  case  was  pleaded  I  have  gone  twice 
HamiUon  and  ^^^'  ^^  evidence,  and  the  second  time  in  a  different  order,  taking 
Others.  the  defenders'  evidence  first,  in  order  that  it  might  make  a  greater 

impression  on  my  mind  ;  and  I  have  come  to  be  decidedly  of  opi- 
nion, that  this  case,  as  Lord  Corehouse  said,  had  not  been  thoroughly 
investigated.  Several  observations  occurred  to  me  on  the  evidence; 
but  I  think  it  unnecessary  now  to  state  them.  One  thing,  bow- 
ever,  that  strikes  me  as  a  strong  fact,  is  the  shape  of  these  spots  on 
the  paper.  It  appears  to  me,  from  the  shape  of  these  spots,  to  be 
a  matter  of  demonstration  that  they  must  have  been  caused  by 
something  in  a  liquid  state — by  matter  in  solution.  By  dust,  how- 
ever impalpable,  they  could  not  be  caused  ;  for  you  cannot  make  a 
perfectly  regular  spot  in  that  way.  Spots  by  dust  would  be  ragged 
in  the  edges,  and  would  not  assume  that  perfectly  circular  form. 
They  must  have  been  caused  by  matter  in  solution  and  in  the  pulp. 
Again,  I  hardly  think  it  possible  that  they  could  be  owing  to  dost 
from  the  pursuer's  mill ;  for,  \st^  The  matter  in  the  grinding-miil 
is  ground  wet,  and  therefore  it  was  not  likely  that  there  would  be 
any  dust  In  the  second  place,  it  is  hardly  possible  that  they  could 
be  caused  by  dust  from  the  rasping-mill.  If  your  Lordships  under- 
stand what  a  rasping  mill  is,  you  will  see  at  once  tiiat  it  does 
not  produce  impalpable  dust,  but  a  matter  more  like  saw-dost 
It  is  not  of'  such  a  fine  nature  as  to  float  easily  on  the  air,  and 
would  not  assume  that  small,  minute,  circular  shape,  but  a  ragged 
shape  on  paper.  The  spots  go  through  and  through,  and  most 
be  caused  by  matter  in  a  liquid  shape,  which  would  form  a  fine 
spot,  just  as  a  spot  formed  by  a  drop  of  ink.  Try  it  as  you 
may,  you  will  find  that  dust  cannot  form  in  any  way  a  spot  of 
.80  perfectly  circular  a  shape.  It  was  said  that  it  could  be  scraped 
off  from  the  paper ;  but  we  tried  it,  and  could  not  do  it.  There- 
fore, on  the  whole,  I  am  perfectly  satisfied  that  there  ought  to 
be  a  new  trial.  The  expenses  must  be  paid,  of  course,  of  the  former 
trial  before  a  new  one  can  be  got. 

The  Court,  accordingly,  unanimously  allowed  a  new  trial,  on  the 
pursuer  paying  the  defenders  the  expenses  of  the  former  trial,  in  so 
far  as  not  available  at  the  pew  trial. 


Judgment. 


Judge  at  trial,  Lord  Cockbum,        Act.  Dean  ofFae,  (Hope,)  RoUrtaon,  A,  M'NtSL 
Alt.  M^NeiU,  Maitland,  Dunlop.  W,  B.  Campbell,  W.  &  Campbettt 

M'DowaO,  W.  S.  Patrick  {f  Crawford^  W.  S.  and  J.  Burmeu,  S.  S.  C  Agents. 
Jury  Clerk. 

C.  R. 
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SECOND  DIVISION. 

No.  LXVII.  IbtJi  February  1838. 

REID,  IRVING  AND  Company  and  Mandatary, 

against 

JAMES  BUCHANAN. 

Bankbupt. — Discharge. — Res  Judicata. — Competent  and 
OMiTTEBw^-'^  discharge  having  been  obtained  by  a  sequestrated 
bankrupt^  with  the  requisite  concurrence^  and  upon  a  report  by  the 
trustee^  and  after  the  statutory  intimations^— found  incompetent  for 
a  creditor  who  had  consented  to  the  application^  and  had,  before  the 
discharge^  intimated  to  the  trustee  his  withdrawal^  but  without  taking 
any  steps  judicially  to  oppose  the  discharge^  to  challenge  by  reduction^ 
on  grounds  then  in  his  knowledge^  tlie  claim  discliarging  the  bank'' 
rttpt. 

The  estates  of  James  Buchanan  janiori  the  defender,  wereseques^  Narrative, 
trated  in  1826,  when  Mr  Henry  Paul,  accountant  in  Glasgow,  vras 
appointed  trustee.  After  the  sequestration  had  depended  for  some 
time,  the  defender  presented  to  the  Court  a  petition  for  his  dis- 
pharge,  ^  with  the  requisite  concurrence  of  the  trustee,  and  of  upr 
'  wards  of  four-fifths  of  his  creditors  in  number  and  value.'  Along; 
with  the  petition  for  discharge,  there  was  produced  a  report  by  the 
trustee,  bearing,  <  that  the  said  James  Buchanan  junior  has  made 
*  a  fiur  surrender  of  his  estate,  and  has  complied  with  the  whole 
'^  requisites  of  the  statutes,'  with  certification  of  the  requisite  con- 
sents having  been  obtained.  The  petition  was  intimated  on  the 
walls,  and  in  the  Edinburgh  and  London  Gazettes,  in  terms  of  the 
statute.  The  petition  was  again  taken  up  on  29th  January  1830, 
when  appearance  was  made  in  opposition  to  it  by  Messrs  Finlay, 
Bannaty  ne  and  Company,  alleged  creditors  of  the  defender,  to  the  ex- 
tent of  more  than  L.  105,000,  but  who  had  not  been  ranked  in  the 
sequestration.  Answers  were  lodged  by  these  parties,  and  the  case 
was  remitted  to  the  Lord  Ordinary  for  discussion.  On  20th  Novem- 
ber 1832,  the  parties  acting  for  Finlay,  Bannatyne  and  Company 
lodged  in  process  a  formal  concurrence  in  the  defender's  application 
for  a  discharge ;  when  the  Court,  on  29th  November,  granted  the 
discharge,  <  in  respect  the  opposition  is  now  withdrawn,  and  the 
^  concurrence  of  the  respondents  lodged  in  process,  upon  the  peti- 
^  tion^r^s  making  oatli,  in  terms  of  the  statute.'  The  defender  ha* 
VOL.  ziii.  2  F 
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15  Feb.  1838.  viiig  accordingly  made  oath,  tbe  Court,  on  6th  December  1832, 

<  find  him  finally  discharged  of  all  debts  contracted  prior  to  the  27th 
^  Apri)  1826,  and  decern  and  declare  accordingly.' 

Three  years  afterwards  the  present  action  of  reduction  was 
brought  at  the  instance  of  Reid,  Irving  and  Company,  as  now  io 
right  of  McQueen,  Mackay  and  Company,  and  also  of  McQueen, 
McDonnell  and  Company,  under  some  arrangement  consequent 
upon  the  insolvency  of  these  last-mentioned  houses.  This  rested 
on  tbe  assumption,  that  the  defender  did  not  nltimately  possess  tbe 
statutory  concurrence  to  his  discharge ;  the  consent  of  M*Queen, 
Mackay  and  Company,  the  pnrsuers'  authors,  which  was  necessarjt, 
and  had  been  granted  to  the  application  for  a  discharge,  having, 
nevertheless,  been  recalled  before  tbe  discharge  was  granted.  The 
allegation  was,  that  while  the  application  was  in  dependence,  the 
concern  of  M'Qneen,  Mackay  and  Company  was  meiiged  in  that 
of  McQueen,  McDonnell  and  Company ;  and  McQueen,  McDon- 
nell and  Company,  on  120th  December  1831,  wrote  a  letter  to  Mr 
Paul,  the  trustee,  in  the  following  terms :  <  As  trustee  on  the  se* 
c  questrated  estate  of  James  Buchanan  junior,  Esq.  of  Ardenconael, 

*  we  hereby  intimate  unto  you,  that  for  ourselves  and  for  McQueen, 

*  Mackay  and  Company,  we  withdraw  our  assent  to  Mr  Buchanan's 

<  discharge,  until  we  are  satisfied.     Of  this  yoa  will  please  take 

*  notice,  and  act  accordingly.     We  remain/  &c. 
It  was  further  stated,  that  intimation  had  been  made  to  tbe  same 

effect,  by  letter,  to  the  defender,  which  was  denied.  Confessedly^ 
no  step  was  taken  judicially  in  the  process  of  sequestration,  in  or* 
der  to  effect  being  given  to  tbe  recalment  of  the  above  concur* 
tence. 


PurBuerft* 
rieas. 


Defender*! 
Pleas. 


Cases  having  been  ordered,  the  pursuers  pleadedj  inter  alia-* 
That  the  consent  originally  given  by  their  authors  to  tbe  defendei^t 
discharge  was  obtained  by  misrepresentation  and  concealment,  or 
suppression  of  material  facts,  and  that  they  were  thus  entitled  to 
recall  that  consent ;  and  they  farther  maintained,  that  it  was  duly 
recalled  by  the  letter  to  the  trustee ;  Baillie  v.  Young,  23d  Marck 
1837 ;  Megget  v.  Spence,  10th  July  1830  ;  Bankrvpi  StaMi^ 
§  59  and  6\ ;  "2  SiarkU  on  Evidence^  17. 

The  defender  pleaded — 1.  The  decreet  of  discharge  haviog  been 
formally  obtained,  under  an  application  regularly  presented  and  re* 
gularly  conducted  in  terms  of  the  statute,  is  res  judicata  against  all 
the  creditors  ranked  in  the  sequestration,  and  in  particular  against 
the  pursuers,  whose  authors  gave  their  concurrence  to  the  applies* 
Uon,  and  is  not  subject  to  reduction ;  Buchanan  t;.  Dunlop  and 
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King,  eth  Dec.  1829,  F.  C. ;    see  Lord  GilHet*  opinion,   recog-  15  Feb.  I8d$. 
nising  tke  principles  of  competent  and  omitted.     2  Bell,  476.     2.  ^^^TX^^^ 
Tbe  application  for  discharge  having  been  undeniably  presented  and  Co.  o. 
with  the  statutory  concurrence  of  four-fifths  of  his  creditors,  it  was  Buchanm. 
incompetent  afterwards  for  a  concurring  creditor  to  object,  or  to  Defi^nder's 
withdraw  his  concurrence,  except  judicially,  and  on  sufficient  cause  ^^^^ 
shown  to  the  Court     8.  The  attetopt  by  McQueen,  McDonnell 
and  Company  to  withdraw,  by  an  extrajudicial  communication,  tlie 
recorded  concurrence  of  McQueen,  Mackay  and  Company^  already 
given  and  acted  upon,  was,  in  all  the  circumstances,  irregular  and 
inept;  Dunlop,  5th  July  1803,  N.  R. ;  but  see  Belts  Com.  445 ; 
SherilTv.  Steel,  2dd  Hw.  1809,  F.  C,  Lord  J.  C.  Hope's  opinion. 
4.  That  proposed  withdrawal  having  never  been  acted  on,  the  de- 
fender's discharge  is  unehallengeable.     5.  It  is  irrelevant  for  the 
pursuers  here  to  allege,  that  the  consent  given  by  their  authors  U> 
the  discharge  was  improperly  obtained ;  and  at  any  rate,  such  alle- 
gations being  groundless  in  point  <>f  fact,  no  effect  can  be  given  to 
them.    Besides  these  pleas,  it  was  stated  on  record,  that  on  the 
fiith  of  the  disdiarge  being  valid,  it  had  been  acted  on  by  others,  in 
family  arrangements,  and  otherwise. 

Lord  Jvstice'Clerk. — TJm^o  parties  are  not  now  entitled  capri-  Opinion  of 
doody  to  recall  tbe  consent  given  by  them  to  the  respondent's  ^^"^ 
discliarge ;  and,  in  this  respect,  I  quite  agree  with  Lord  Gillies  in 
the  case  referred  to,  of  Buchanan  v.  Dunlop  and  King ;  for  every 
dty's  experience  shows  that  parties  may  be  worked  upon  to  att^npt 
thk.  There  must  be  solid  and  substantial  grounds  stated.  On 
Ae  practice  «it  is  dear  every  thing  must  be  done  judicially ;  see 
Megget'a  case :  There  some  parties  came  forward  openly,  and  the 
Court  assented  to  the  right  of  a  creditor  to  do  so,  if  there  has  been  a 
change  of  circumstaiioes  since  the  consent  was  given.  But  it  must 
be  by  a  judicial  step  in  the  process,  if  depending,  and  on  good  cause 
shown.  Here  there  was  «  mere  transmission  of  intimation  of  non- 
consent  to  the  trustee,  bnt  nothing  to  show  the  parties  were  serious. 
Now,  I  apprehend,  that  unless  it  be  proposed  to  depart  from  the 
cases  of  Steel  r.  Sheriff,  and  Buchanan  v.  Dunlop,  we  ought  not, 
and  cannot  allow  this  sort  of  objection  to  be  stated.  There,  though 
fomddable  objections  were  stated,  the  Court,  on  the  principle  that 
all  parties  were  in  the  field  in  the  process  of  sequestration,  and 
cognisant  of  the  proceedings,  and  did  not  choose  to  come  into 
Court  to  state  their  objections  at  the  proper  time,  they  must  be 
held  as  competent  and  omitted.  Lords  President,  Balgray  and 
GiOies  were  of  that  opinion,  and  would  not  sanction  those  grounds 
of  reduction  even  after  a  short  time  had  elapsed ;  and  fiEur  less  would 
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15  Fob.  1S38.  they  have  done  so  in  the  present  case,  after  the  lapse  of  three 
years. 

But  it  is  said  that  there  is  a  distinction  betwixt  a  discharge  ob- 
tained, as  in  the  present  case,  under  a  composition  contract,  and  a 
discharge  under  the  bankrupt  statute.  If  there  be  a  difference,  it 
is  one  operating  against  the  present  pursuers ;  for  they  sanctioned 
the  agreement,  leaving  the  estate  in  the  bankrupt.  A  party  under 
the  61st  section  of  the  act,  is  in  as  favourable  a  situation  as  if 
under  a  composition  contract.  If  they  were  serious  they  should 
have  come  into  Court ;  but  they  did  not  choose  to  do  so.  No  in- 
timation was  given  to  the  Court  of  the  objection ;  and  it  ther^ore 
appears  to  me,  on  the  principle  of  the  decisions  referred  to,  and  of 
law  and  of  common  fairness,  that  they  are  not  entitled,  post  tantum 
temporis,  to  come  forward.  Reid,  Irving  and  Company  aremerelj 
the  assignees  of  McQueen,  who  was  aware  of  the  proceedings. 

Lard  Glerdee  absent. 

Lord  Meadawbank. — I  concur.  A  bankrupt  is  entitled,  with  con- 
currence of  a  certain  number  of  creditors,  and  his  trustee,  to  ap- 
ply to  this  Court  for  a  discharge.  Subsequent  rankings  cannot 
affect  the  validity  of  the  application,  the  competency  of  the  ori^ 
nal  petition  depending  on  the  ranking  at  the  date  of  its  present- 
ment. The  principle,  that  a  party  who  has  consented  to  the  ap- 
plication is  not  barred  from  opposing  the  petition  he  has  consented 
to,  does  not  affect  the  competency  of  the  application,  which  is  not 
affected  by  any  change  of  mind  of  the  party  not  acted  on.  He 
may  state,  judicially,  his  reasons  why  the  discharge  should  be  re- 
fused ;  but  he  is  not  allowed,  when  the  proceeding  is  taken,  to  ren- 
der invalid  a  petition  he  agreed  to  bring  into  Court.<  Mr  Bell,  in 
his  Commentaries,  hints  at  the  case  of  a  bankrupt  who  has  not  com- 
plied with  the  requisites  of  the  statute*  If  a  creditor  has  been  led 
into  the  belief  that  he  has  so  complied,  he  is  entitled  to  say  he  baft 
been  misled.  You  might  then  say  he  was  entitled  to  withdraw  his 
consent ;  but  that  is  not  the  shape  of  the  case  here. 

The  first  point  is,  are  Reid,  Irving  and  Company  entitled  to  re- 
duce the  discharge,  because,  in  consequence  of  light  subsequently 
obtained,  they  think  they  would  have  been  so  entitled  if  they  bad 
applied  in  time  ?  But  there  I  cannot  agree  with  theuL  I  think 
they  would  not  have  been  so  entitled.  Another  ground  is,  that  it 
has  come  to  their  knowledge  that  assets  were  given  up  which  £d 
Tiot  truly  exist.  Then  comes  the  point  of  res  judicata.  Here^ 
then,  all  parties  were  called.  They  did  not  choose  to  attend  to 
their  interest.  The  parties  might,  but  did  not  choose  to  come  for- 
ward :  therefore  this  falls  under  competent  and  omittedL 

Zford  Medwyn, — I  entirely  concur.     Looking  to  the  facts,  re 


rving 
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find  that  the  petition  for  a  discharge  was  presented  with  the  requi*  1^  Feb.  183^ 
site  concurrence  and  certificate  by  the  trustee :  intimation  was  ^^^T\ 
made,  and  the  discharge  granted.     It  is  now  objected  that  a  letter  and  Co.  v, 
was  written  to  the  trustee,  recalling  the  party's  consent ;  and  that  ^"^banan. 
a  copy  of  that  letter  was  sent  to  the  bankrupt ;  which  last  state-  Opinion  of 
ment,  however,  is  not  admitted.     I  do  not  enter  into  the  plea,  about  ^°"'^*- 
the  family  arrangements,  &c.  having  been  made  on  the  faith  of  the 
discharge ;  because,  if  there  be  a  good  objection,  nothing  done  by 
the  bankrupt  will  obviate  it,  and  there  was  no  homologation  by 
the  creditor  to  bar  the  plea.    But  have  the  pursuers  shown  grounds 
for  instituting  this  reduction  ? 

There  are  two  modes  of  settlement  by  a  bankrupt  with  his  cre- 
ditors ;  either  by  composition-contract,  or  by  discharge  in  terms  of 
the  statute.     In  the  first  of  these  the  trustee  is  the  petitioner ;  in 
the  other  it  is  the  bankrupt.     In  the  present  case,  before  the  peti- 
tion for  discharge  was  given  in,  the  petitioner  must  have  had  the 
requisite  concurrence.     But  a  creditor  may  withdraw  his  concur- 
rence ;  at  the  same  time — and  I  entirely  agree  with  Lord  Gillies  in 
the  case  referred  to, — he  cannot,  without  cause,  withdraw  his  con- 
currence after  it  has  been  judicially  founded  on.     I  shall  assume 
here,  that  the  creditor  had  sufficient  cause  for  his  withdrawal : 
Was  it  sufficient  to  give  in  that  withdrawal  to  the  trustee  ?    Now, 
the  trustee  is  no  party  in  this  proceeding ;  and  if  a  creditor  notifies 
to  him  that  he  withdraws  his  concurrence,  he  is  not  bound  to 
notice  this,  and  the  creditor  must  take  some  other  steps.     I  shall 
not  say  what ; — whether  by  notice  to  the  bankrupt,  or  not.   But  cer- 
tainly intimation  merely  to  the  trustee  is  not  enough.     All  parties 
were  warned,  as  the  statute  requires,  for  three  months  ;  so  the 
creditor  was  not  entitled  to  plead  ignorance.     The  petition  was 
presented  in  July ;  the  alleged  withdrawal  was  in  December.    It  is 
ssdd  McQueen,  the  creditor,  went  to  the  West  Indies,  and  was 
ignorant  of  the  proceedings  ;  but  he  is  not  entitled  to  say  that  he 
merely  left  a  clerk  to  pay  bills,  and  attend  to  the  routine  of  busi* 
ness :  the  presumption  is,  that  his  interest  was  attended  to.     If 
this  were  a  case  of  noviter  veniens,  it  might  be  different.     But  he 
was  quite  aware,  in  December  1831,  of  the  objections  to  the  dis- 
charge  now  urged  ;  so  there  is  no  room*  for  the  plea  of  ignorance. 

The  pursuers  are  liable  to  every  exception  pleadable  against' 
their  cedent,  McQueen.  Every  thing  was  done  judicially — the 
discharge  was  not  hurried  through — a  party  appeared,  and  oppo'- 
sed  the  discharge ;  but  the  opposition  was  afterwards  withdrawn ; 
and  the  discharge  was  at  last  granted  in  December  1832,  so  that 
M' Queen  had  ample  time  to  come  forward.  It  would  be  against 
the  policy  of  the  bankrupt  statute  to  allow  the  purposes  of  it  to  be 
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IS  r*h.  183a  defeated  in  the  manner  proposed  here.  The  object  is,  when  tin 
requisite  concurrence  of  creditors  is  obtained  either  to  a  oompoii' 

and  Co.'^v.''^   ^^^^  contract  or  discharge,  and  aD  the  judicial  steps  orderly  gone 

Bucbaoiin.  through,  to  restore  the  bankrupt  to  the  free  exercise  of  his  mercan* 
tile  or  commercial  enterprise,  for  the  immediate  advantage  of  him- 
self and  his  family,  and  the  benefit  of  the  community  at  large. 

judgmeDt.  ^^^  Lords  dismissed  the  action  of  reduction,  with  ezpenses. 


Lord  Ordinary,  Ctmrnghama,  Act.  Mare  and  Brodia.         Alt.  Ivory  and  Nhwl 

W,  A.  G.  i  R.  EUu,  W.  S.  and  Gibsan-Crmgi,  Wardlaw  i  Dalzitl,  W.  S. 
Agenu.         T,  Clerk. 

R. 


SECOND  DIVISION. 


No.  LXVIIL 


Ibth  February  1838. 


JAMES  HUNTER  ROBERTSON 

against 

GEORGE  ROBERTSON'S  TRUSTEES. 


Testament.  —  Legacy.  —  Presumed  Payment.  —  Case  where 
it  wasfiundj  in  construing  the  terms  of  a  deed  of  settlement^  asi 
relative  holograph  memorandum  signed  by  the  testator y  that  a  trams' 
fer  of  stocky  in  a  prosperous  trading  company y  infaxtour  efhissmt 
to  whom  a  legacy  of  nearly  equal  amount  liad  been  promded  m  <i^ 
deed  of  settlement^  was  to  be  held  as  an  anticipated  paymest  tf 
the  said  legacy. 

Narrative.  Gborgb  Robbrtson,  merchant  in  Greenock,  had  giren  a  sum  of 
L.2000  to  each  of  his  children,  (with  the  exception  of  the  pursueri 
his  youngest  son,  and  his  daughter,  Janet,)  to  the  daughters  oo 
their  marriage,  and  to  the  sons  on  their  majority,  meaning  to 
settle  the  rest  of  his  estate  by  testamentary  deeds.  He  executed 
a  general  trust-settlement  of  his  estate,  on  6th  June  1817.  The 
pursuer  was  then  under  age,  and  Janet  unmarried.  He  directei 
his  trustees  to  pay  to  the  pursuer,  and  secure  for  Janet,  the  mus 
of  L.2000  each,  ^  to  put  them  upon  a  footing  with  my  other  aou 
^  and  married  daughters,  to  each  of  whom  I  have  already  adTSDced 
*  a  like  sum  of  L.2000  sterling."  The  deed  contained  no  special 
provisions  for  any  of  the  other  children,  except  a  conyeyance  of 
the  chief  part  of  his  heritable  property  to  his  eldest  son.    It  «p 
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pointed  the  residue  of  the  estate  to  be  divided  among  all  bis  chil-  1^  Ftb.  i^is; 
iren  and  their  families,  in  certain  proportions.     The  testator  after*    ^^V^^ 
wards  executed  seven  codicils  to  his  settlement,  but  none  of  them  Robertson's* 
bore  any  relation  to  the  special  provision  of  L.2000.  Trustees. 

Janet  Robertson  was  married  in  1822,  when  the  testator  bound  Narrative, 
himself,  in  the  marriage-contract,  to  pay  L.2000  to  Janet's  hu&- 
band,  and  afterwards  granted  bond  for  that  amount,  declaring  it  to 
be  in  satisfaction  of  all  that  his  daughter  could  claim,  except  what 
might  be  bestowed  through  good  wiU.  The  pursuer  came  of  age 
in  1823 ;  and,  in  1825,  the  testator  advanced  to  the  pursuer,  by  a 
transfer  of  stock  of  the  Greenock  Bank,  L.2I80  :  17  :  1*  The 
excess  of  this  sum  beyond  L.2000  was  given  for  the  purpose  of 
placing  the  pursuer  on  a  footing  with  another  junior  partner  of  the 
company.  Mr  Robertson  made  up  a  statement  of  his  property  on 
16th  May  1825.  This  he  kept  by  him ;  and  about  a  year  i^er, 
having  resumed  consideration  of  it,  he  had  added  a  declaration  in 
these  terms :  ^  The  half  of  the  Royal  Close,  and  the  whole  of 

*  James  Robertson's  cdlar,  on  both  which  I  hold  an  heritable 
'  bond,  and  the  amount  of  Claud  Girdwood  and  Company's  debt, 

*  for  which  I  hold  a  conveyance  to  their  heritable  property,  I  de* 
'  clare  to  be  part  of  my  moveable  property,  and  to  be  divided  ac* 

*  cording^y  amongst  my  children,  agreeable  to  their  respective  pro- 
'  portions,  as  per  my  settlement.  My  son  James  has  been  paid 
■*  hb  provision  of  L.2000,  and  my  daughter  Janet's  provision  of 
^  L.2000  I  have  also  settled,  by  granting  a  bond  or  obligation  for 

*  it,  for  which  I  pay  5  per  cent,  interest ;  and  consequently  it  falls 
'  to  be  a  debt  against  my  estate,  and  to  be  paid  for  accordingly. 

*  My  bill  to  Mr  Thomson  is  now  only  L.5000.  Geo.  Robbrt- 
'  SON.     Greenock,  21th  May  1826.' 

This  document  was  holograph  of  Mr  Robertson,  and  was  signed 
on  both  of  its  two  pages.  The  word  *  Janet '  was  interlined,  the 
initials  G.  R.  being  added  at  the  place. 

Before  the  testator's  death,  a  tin  box  containing  valuable  papers, 
and  among  others  his  deed  of  settlement  and  codicils,  had  been  de- 
posited, for  safety,  in  the  office  of  the  Greenock  Bank,  and  was 
there  at  hie  death  ;  but  the  holograph  declaration  was  not  so  put 
up,  and  was  found  in  a  drawer  of  a  bookcase,  where  the  testator 
was  known  to  preserve  private  papers,  and  which  had  been  sealed 
up,  as  a  private  repository,  at  his  death. 

Mr  Robertson  bad  made  advances  from  his  funds  for  several  of 
his  sons  and  sons-in-law,  aft;er  they  had  received  their  L.2000,  in 
consequence  of  their  misfortunes  in  trade. 

The  pnrsuer  brought  the  present  action  against  his  father's  trus- 
tees, concluding  for  the  sum  of  L.2000  as  a  legacy. 
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15  Feb.  1838*       The  pursuer  pleaded  (on  record) — 1.  That  the  legacy  being  in 
express  terms,  and  by  a  regular  and  formal  deed,  bequeathed  to 
the  pursuer,  and  which  is  in  law  regarded  as  the  last  act  of  the  tes- 
tator's  life,  he  was  entitled  to  payment  of  it,  unless  the  defenders 
could  show,  by  legal  and  competent  evidence,  that  it  was  revoked 
by  the  testator,  or  discharged  by  the  pursuer ;  Maxwell  or  Watsost 
&c.  V.  Blair,  16th  Nov.  1831 ;  Gillespie,  &c.t7«  Donaldson's  Trus- 
tees, 22d  Dec.  1831*     2.  The  transfer  of  the  stock  in  a  commer- 
cial  company,  (which  might  or  might  not  have  been  insolvent,) 
cannot  import  a  discharge  of  a  special  legacy  of  a  sum  in  actual 
money.     If  both  these  had  been  bequeathed,  both  in  law  would 
have  been  due;  Stuart  r.  Fleming,  July  24.  1623,  M.  11,439; 
Stirling  v.  Deans,  June  20. 1704,  M.  1 1,442 ;  M^Intyre,  March  1. 
1821,  F.  a  ;  Elliot,  Feb.  27.  1823,  S.  Sf  D.  250 ;  Lindsay,  Feb. 
6.  1827,  5  S.  Sf  D.  297.    3.  The  paper  or  declaration  founded  on 
in  defence  is  neither  in  form  nor  in  substance  a  codicil,  and  is 
not  probative.     4.  Neither  is  it  an  exercise  of  the  reserved  powers 
in  the  trust-deed ;  Nasmith  v.  Hare,  July  27. 1821,  House  of  Lords. 
5.  Even  if  it  were  supposed  to  express  an  intention  to  execute  a 
codicil,  or  other  testamentary  paper,  it  would  be  of  no  avail,  unless 
6uch  intention  was  actually  and  duly  executed ;  Munro  t?.  Coutts, 
in  House  of  Lords,  July  3.  1813,  1  Dawy  437^  and  cases  there 
quoted  by  appellants;  Walker  v.  Steele,  Dec.  16.  1825,  4  S.SfD* 
323;  Stainton  v.  Stainton,  Jan.  17.  1828,  6  /S.  ^  Z).  363;  Do- 
naldson's Trustees,  ut  sup.     6.  On  the  supposition  that  the  paper 
was  a  codicil,  still  it  contains  no  revocation  of  the  bequest.    7.  No 
discharge  by  the  pursuer  is  alleged  to  exist ;  and  the  mere  statement 
in  the  paper  founded  on  is  not  equivalent  either  to  a  discharge  or 
revocation. 


Di'fi'nders' 
Pleus. 


In  defence  it  was  pleaded — 1.  This  being  purely  a  question  of 
intention,  the  transfer  of  money  by  the  testator  from  his  stock  ac- 
count, in  favour  of  the  pursuer,  must  be  held  to  have  been  made 
in  satisfaction  of  the  special  provision,  the  express  object  of  which 
was  to  place  the  pursuer  on  an  equality  with  the  testator's  other 
children  ;  and  the  holograph  writing  of  27th  May  1826  is  an  effec- 
tual declaration,  on  the  part  of  the  testator,  that  the  special  provi- 
sion had  been  satisfied  and  extinguished.  2.  That  holograph  writ- 
ing imports  a  revocation  of  the  provision  claimed,  as  originally  di- 
rected to  be  a  burden  on  the  testator's  succession  after  his  decease. 
3.  Independently  of  that  holograph  writing,  the  period^  the  amount, 
and  the  other  circumstances  of  the  advance  to  the  pursuer,  taken 
•in  connection  with  the  general  objects  of  the  testator's  settlement, 
and  the  principle  of  the  division  of  his  succession  therein  provided 
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for,  imply  that  the  advance  was  made  in  satisfaction  of  the  special  16  F«b*  183& 
prorigioD ;  Ersk.  B.  iii.  t.  9)  §  24*  -    ^^^y^m/ 

Robertson  o. 
Robertson's 

The  Lord  Ordinary  (14th  November  1837)  sustained  the  de-^  Trustees, 
fences,  and  found  the  pursuer  liable  in  expenses^  adding  the  foU  xxjrTordU 

lowing  '  nary*s  Inter- 

Note.—*  The  Lord  Ordinary  will  not  take  it  upon  him  to  say,  ^^^^^  ^""^ 
that  this  case  may  not  admit  of  reasonable  doubt  and  difference  of 
opinion.    But  he  has  not  been  able  to  take  any  other  than  a  very 
simple  view  of  it,  as  a  case  depending  on  its  own  facts. 

'  Mr  Robertson,  the  testator,  having  a  numerous  family,  and  ex-* 
tensive  property,  had  laid  down  a  rule  to  himself  of  giving  a  sum 
of  L.2000  to  each  of  his  children ;  to  the  daughters  on  their  mar-* 
riage^  and  to  the  sons  on  their  majority  ;  meaning  to  settle  the  rest 
of  his  estate  by  testamentary  deeds.  At  the  date  of  his  principal 
trust-settlement,  on  the  6th  June  1817,  he  had  already  made  this 
advance  of  L.2000  to  each  of  his  children,  excepting  only  the 
pursuer^  James  Hunter  Robertson,  and  his  daughter,  Janet  Ro* 
bertson,  the  former  of  whom  was  then  under  age,  and  the  latter 
unmarried.  Taking  this  into  consideration,  and  evidently  assu« 
ming  that  he  might  possibly  die  before  the  time  came  for  making 
the  same  payment  to  each  of  them  respectively,  he  directs  his 
trustees  to  pay  to  the  pursuer,  and  secure  for  Janet,  the  sum  of 
L.2000  each,  *  to  put  them  upon  a  footing  with  my  other  sons 
and  married  daughters,  to  each  of  whom  I  have  already  advanced 

a  like  sum  of  L.2000  sterling.'  The  deed  contained  no  special 
provisions  for  any  of  the  other  children,  except  a  conveyance  of 
the  chief  part  of  his  heritable  property  to  his  eldest  son.  It  ap^ 
pointed  the  residue  of  the  estate  to  be  divided  among  all  his  chil*- 
dren  and  their  families,  in  the  proportions,  and  in  the  special  man- 
ner laid  down. 

*  It  is  very  manifest,  that  if  Mr  Robertson  had  died  before  the 
pursuer  came  of  age,  or  Janet  Robertson  was  married,  or  before 
the  contemplated  advance  had  been  made  to  them  respectively, 
they  would  just  have  been  entitled  to  the  sum  of  L.2000  each, 
in  the  manner  directed ;  and  their  claims  could  not  in  any  way 
have  been  enlarged  by  any  thing  which  the  testator  found  it  ne*- 
cessary  to  do  for  others  of  his  family  in  his  lifetime,  or  by  any 
thing  contained  in  the  codicils  which  he  executed  from  time  to 
time,  except  as  those  codicils  might  directly  affect  their  interest* 
The  very  case  of  the  pursuer  is,  that  none  of  the  seven  codicils 
afterwards  executed  bears  any  relation  to  the  special  provision  of 
L.2000. 

^  Now,  the  simple  state  of  the  fact  is,  that  Janet  Robertson  was 
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15  Feb.  I83a  <  married  in  1822,  and  the  pursuer  came  of  age  in  1823;  that,  on 

^^"^V^^    *  tlie  first  of  these  events,  he  bound  himself  in  the  marriage-contract 

Robertoon't'    ^  ^^  P^Y  L.2000  to  Janet's  husband,  and  afterwards  granted  bond 

Trustees.        <  for  that  amount,  declaring  it  to  be  in  satisfaction  of  all  that  hii 

^^^         « daughter  could  claim,  except  what  might  be  bestowed  throogh 

'  good  will ;  and  that  soon  after  the  second  of  these  events  tooii 

*  place,  he  advanced  to  the  pursuer,  by  a  transfer  of  stock  of  the 

*  Greenock  Bank,  L.2I30  :  17  :  1 ;  and  it  is  explained  that  the  ex- 

*  cess  of  this  sum  beyond  L.2000  was  given  for  the  purpose  of 

*  placing  the  pursuer  precisely  on  a  footing  with  another  junior 

*  partner  of  the  company. 

*  If  there  were  nothing  more  in  the  case,  the  Lord  Ordinary 

<  thinks,  that,  as  a  matter  of  plain  intention,  it  could  scarcely  be 

*  doubtful,  that  the  advance  thus  made  to  the  pursuer,  as  it  did 

<  fully  place  him  on  a  footing  with  the  other  members  of  the  fiimily, 

*  in  respect  of  the  advance  of  L.2000  to  each  upon  marriagt  or  ma- 
^jority^  must  have  been  meant  to  satisfy  and  supersede  the  testa- 
^  mentary  provision  made  for  that  single  and  declared  purpose,  and 

*  it  surely  was  as  clearly  so  intended,  as  the  obligation  and  bond  td 

*  Janet  and  her  husband,  on  her  marriage,  were  granted  with  that 

*  distinct  purpose.     But  yet,  if  there  were  nothing  else  to  guide 

*  tlie  judgment  of  the  Court,  the  Lord  Ordinary  could  understand 

<  that  a  question  of  legal  presumption  might  be  raised,  which  it 

<  might  be  di£Bcult  to  get  the  better  of*  however  clear  it  might  be 

*  thought,  that,  from  the  connection  of  the  circumstances,  such  must 
«  have  been  Mr  Robertson's  intention  when  he  himself  made  tbat 

*  advance  to  the  pursuer,  precisely  in  the  same  manner  in  which  he 

*  had  made  a  similar  advance  to  another  son,  by  a  transfer  of  stock 

*  previous  to  the  date  of  the  settlement 

*  But  it  appears  to  the  Lord  Ordinary,  that  all  presumptions  are 

*  here  completely  excluded,  because  the  testator  has,  by  a  probatire 

<  writing  under  his  hand,  declared,  in  clear  and  unambiguous  wordi, 

<  what  bis  real  intention  was.     It  appears,  that  soon  after  that  ad- 

*  vance  of  stock  to  the  pursuer,  Mr  Robertson  had  made  upastate- 

<  ment  of  his  property  on  the  16th  May  1825;  that  he  had  kept 
« that  statement  by  him,  and  about  a  year  after,  having  resumed 

<  consideration  of  it,  had  added  the  declaration  in  these  terms : 
^  The  half  of  the  Royal  Close,  and  the  whole  of  James  Robertson's 
*<  cellar,  on  both  which  I  hold  an  heritable  bond,  and  the  amount 
<*  of  Claud  Girdwood  and  Company's  debt,  for  which  I  hold  a  oon- 
*^  veyance  to  their  heritable  property,  I  declare  to  be  part  of  my 
**  moveable  property,  and  to  be  divided  accordingly  amongst  my 
**  children,  agreeable  to  their  respective  proportions,  as  per  my  set- 
^*  tlement.     My  son  James  has  been  paid  his  provision  of  L.2000, 
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^  and  my  daughter  Janet's  provision  of  L.2000  I  have  also  settled,  15  Feb.  1838. 
•*  by  gniQting  a  bond  or  obligation  for  it,  for  which  I  pay  five  per    V^^J^^ 
<^  cent  interest ;  and  consequently  it  falls  to  be  a  debt  against  my  Robertson*! 
<<  estate,  and  to  be  paid  for  accordingly.    My  bill  to  Mr  Thomson  ''^'""**^ 
^  is  now  only  L*5000.     Geo.  Robertson.     Greenock^  27th  May     Note. 
^  1826J    This  document  is  entirely  holograph  of  Mr  Robertson; 

*  It  n  begun  on  one  side  of  the  sheet,  and  continued  on  the  other. 

<  But  it  is  not  only  carefully  signed  on  both  pages,  but  the  name 
*of  Jaae^  having  been  interlined,  the  initials  O.  R*  are  both  pre** 

*  fixed  and  subjoined  to  the  word. 

'  There  can  be  no  doubt  whatever  that  this  writing  was  made  by 
'  the  testator  with  great  deliberation.  The  statement  of  his  pro- 
^  perty  prefixed  to  it  had  been  carefully  preserved  during  twelve 

*  months,  and  every  one  of  the  points  embraced  by  the  writing  had 

<  reladon  to  the  estimate  so  m^le,  as  tending  to  affect  the  amount 

*  of  the  divisible  funds  to  be  committed  to  the  trustees*  Subjects 
'  legally  heritable  were  appointed  to  be  treated  as  moveable  in  the 

*  distribution  of  his  estate.     It  was  declared,  that  Janef  s  provision 

<  was  satisfied  by  the  bond  granted  on  the  marriage,  though  it  re> 
'  nained  a  debt  to  be  paid.     A  debt,  whicli  stood  in  the  statement 

<  at  L.6456  ;  5  :  7,  was  mentioned  as  being  now  reduced  to  L.5000; 
^  and  the  parsner's  provision  of  L  2000  is  expressly  stated  to  have 

*  been  paid.     The  pains  with  which   Mr  Robertson  had  written 

*  and  signed  the  instrument  demonstrate  that  it  was  no  loose  or 

*  casual  operation,  but  was  deliberately  executed  as  declaratory  of 

*  his  intentions,  and  the  Lord  Ordinary  «an  see  no  ground  on  which 

*  it  can  be  treated  otherwise. 

*  It  has  been  discussed,  whether  this  instrument  imports  a  revo- 
^  cation  of  the  provision.     If  revocation  were  necessary,  the  Lord 

*  Ordinary  does  not  see  why  it  should  not  have  that  effect,  there 

*  being  an  express  reference  to  the  settlement  in  the  body  of  it,  and 

*  a  clear  reference  to  it  in  the  whole  substance.     But  this  is  not 

*  the  view  which  he  takes  of  it.  He  thinks  that  the  provision  was 
^from  the  beginning  of  a  special  nature,  to  secure  to  the  pursuer 
^  the  advance  of  L.2000  at  his  majority,  in  order  to  put  him,  in 

<  that  point,  on  a  footing  with  the  other  children.  The  advance 
^  had  been  made,  but  being  made  without  any  declaratory  deed 

*  executed,  questions  might  have  been  raised  as  to  the  intention  to 
'  be  presumed.     But  equally  with  regard  to  the  pursuer,  and  with 

*  regard  to  Janet,  Mr  Robertson  himself  declares  what  his  real 
^  meaning  was.  It  is  a  probative  writing  under  his  hand,  explana- 
'  tory,^rs^,  of  the  nature  of  the  provisions  themselves;  and,  second^ 

*  /jf,  of  this  positive  intention,  in  the  advance  made  to  the  one,  and 

*  the  obligation  granted  to  the  other,  that  they  were  both  alike  in* 
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15  Feb.  1838. 


Robertson  v. 

Hobertson*! 

TriMiees. 

Note. 


tended  to  be  in  satisfietction  of  those  provisions.  The  Lord  Ordi- 
nary simply  takes  it  as  evidence  of  that  intention,  and  he  cannot 
see  how  it  can  be  rejected  as  evidence  to  that  effect  It  seems  to 
him  to  afford  no  argument  against  this,  that  while  he  made  other 
codicils,  he  made  no  formal  codicil  as  to  this  point.  In  his  view 
it  required  no  codicil.  All  that  was  wanted  was  conclusive  evi- 
dence of  the  intention  in  the  two  acts ;  and  this  the  paper  was 
sufficient  to  afford.  It  is  true  that  he  made  a  codicil,  by  which, 
with  more  formality,  he  appointed  the  heritable  subjects  to  be 
treated  as  moveable.  It  may  have  been  thought  that  this  was  ne- 
cessary, in  such  a  matter,  to  remove  doubt.  The  dedarauon  in 
this  paper  might  probably  have  been  sufficient,  even  for  that  pur- 
pose ;  but  if  it  would  not,  it  could  only  have  been  because  of  the 
heritable  nature  of  the  subjects.  There  is  no  similarity  between 
that  and  such  a  simple  declaration  of  intention  as  that  regarding 
the  provisions,  which  existed  without  any  legal  deed,  and  only 
required  to  be  satisfactorily  shown. 

^  The  pursuer  raises  a  great  deal  of  discussion  about  the  sitos- 
tion  in  which  this  writing  was  found,  and  the  way  in  which  the 
deed  and  codicils  had  been  deposited  in  a  box,  and  lodged  in  the 
Greenock  Bank.  If  this  were  regarded  as  a  deed  revoking  or 
altering  the  deed  of  settlement,  that  point  might  deserve  more 
consideration,  though  the  Lord  Ordinary  is  not  convinced  that  the 
effect  of  the  instrument  could  be  excluded  by  such  an  accidental 
circumstance.  But,  in  the  light  in  which  he  regards  it,  he  thinks 
that  it  is  quite  enough  that  this  holograph  writing  was  deliberately 
executed,  and  had  been  carefully  preserved  by  the  testator  in  any 
one  of  his  own  private  repositories.  The  changes  taking  place 
immediately  before  his  death  cannot  affect  this;  and,  indeed,  Mr 
Robertson,  knowing  thoroughly  his  own  intention,  and  what  must 
have  been  the  understanding  of  the  pursuer,  as  it  certainly  was  of 
Janet  and  her  husband,  might  never  think,  at  such  a  moment,  of 
desiring  any  one  to  look  for  the  paper. 

<  Finally,  the  Lord  Ordinary  thinks  it  quite  extraneous  and  irre- 
levant to  the  question,  that  in  consequence  of  the  misfortunes  in 
trade  of  some  of  his  sons  and  sons-in-law,  Mr  Robertson  had  been 
obliged,  after  all  of  them  had  received  their  L.2000,  to  make  lar;ge 
advances  on  their  account.  The  point  in  which  they  were  all  to 
be  put  on  a  footing,  and  to  which  the  provision  in  the  settlement 
expressly  refers,  was  the  advance  of  L.2000  at  marriage  or  majo- 
rity;  and  it  surely  has  no  tendency  to  illustrate  the  present  ques- 
tion, that,  under  the  pressure  of  calamities,  after  that  sum  bad 
been  paid  to  all  of  them,  Mr  Robertson  may  have  made  advances 
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*  to  others,  and  taken  securities  or  obligations  in  relation  to  such  15  Feb.  1838. 

*  admnces.  '^'^V^^ 

*  The  Lord  Ordinary  thinks  it  right  to  say,  that  he  has  hesitated  nobertson*** 

<  on  the  question  of  expenses ;  but  in  the  end  be  has  come  to  Trustees. 
'  think,  that  as,  in  his  opinion,  the  actual  intention  of  the  testator      ^^ 

*  is  perfectly  dear,  however  the  pursuer  might  be  entitled,  if  so  ■  ■  -\ 
.*  advised,  to  try  the  question  of  legal  presumption,  he  ought  to  do 

<  so,  if  unsuccessful,  at  his  own  expense,  and  that  it  would  be 

*  unjust  to  throw  a  heavy  expense  on  the  other  parties,  who  are 

*  supporting  the  settlement  according  to  what  he  thinks  the  clear 

*  design  of  the  maker  of  it.    But  if  the  case  goes  to  the  Court,  this 
'  will,  of  course,  be  open  for  consideration.' 

The  pursuer  reclaimed^ 

Shaw^  for  the  reclaimer,  pleaded — Supposing  the  case  be  not  Pursuer'* 
viewed  as  one  of  anticipated  payment,  it  may  be  viewed  as  a  revo- 
cation of  a  legacy ;  but  the  Lord  Ordinary  has  not  put  his  opinion 
upon  the  plea  of  revocation*  The  principles  applicable  to  cases  of 
anticipated  payment  show  that  this  is  not  a  case  of  the  sort.  Herp 
there  was  a  formal  deed  binding  the  party  to  pay.  In  all  cases  of 
anticipated  payment  there  has  been  a  document  under  the  hand  of 
the  party,  and  so  it  was  held  in  Mollison  v.  Buchanan,  22d  Feb. 
1822.  Janet's  is  a  case  of  anticipated  payment,  for  she  granted  a 
discharge. 

The  next  part  of  the  case  is  more  difficult,  viz.  whether  it  was 
the  intention  of  the  testator  thus  to  discharge  the  legacy  to  the 
pursuer.  No  doubt  a  legacy  may  be  adeemed  by  circumstances. 
The  presumption  in  law,  however,  is  against  iL  Suppose^  for  in- 
stance, the  case  of  double  legacy,  or  a  legacy  of  L.2000,  and  al^o 
the  making  over  of  stock  in  a  joint  stock  company,  which  last 
might  happen  to  be  worthless.  Suppose  the  transfer  of  such  stock 
made  during  the  life  of  the  testator,  would  this  be  held  ademption  ? 
Watson's  case  is  strong  against  such  a  view.  Then,  as  to  the 
.Jiolograpb  memorandum ;  was  it  a  deliberative  act  ?  See  Hare  o. 
l^Iasmyth. 

Lord  MeadowbanL  —  What  is  the  character  of  the  holograph 
writing  ? 

Shaw. — We  say  it  is  merely  initiatory.  The  testator  had  not 
reduced  it  to  a  regular  deed.  If  he  had  intended  it  to  be  a  final 
deed,  he  would  have  given  it  to  his  agent  Is  it  not  the  presump- 
tion of  law  that  a  testamentary  deed  was  executed  by  the  testator 
on  the  day  of  his  death  ?  and  quomodo  constat,  that  it  was  not  his 
intention,  notwithstanding  this  document,  not  to  revoke  the  legacy? 
Farther,  the  settlements  were  sealed  up :  this  document  Mas  not 
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•15  Feb.  1838.  In  Reay  v.  Buchan,  2.  Haff.  Eccles.  Rep.  254,  Sir  John  Nickol 
*^*V^^    put  weight  on  the  fact,  that  a  deed  was  put  up  while  a  certain  do- 

Robertson ».     _.  ^  i   a  ■ 

Robertson-i     cument  was  left  loose. 

Truftees.  The  respondents'  counsel  was  not  called  on. 


Opinion  of 
Court. 


Lord  Jtistice-Clerk, — I  agree  with  Lord  Balgray  in  the  case  of 
Watson  V,  Blair,  that  every  case  of  this  sort  is  to  be  determined  on 
its  circumstances.  And  the  question  being  always  one  of  inten- 
tion,  I  think  we  have  here  a  suflScient  manifestation  of  the  testa- 
tor's will, — which  was  as  &r  as  possible  to  place  the  different  mem- 
bers of  his  family  in  the  same  situation.  Accordingly,  be  provides 
L.2000  for  his  son  the  pursuer,  and  his  daughter  Janet,  with  the 
express  declaration  that  these  provisions  were  made  in  order  to  put 
them  on  a  footing  with  the  other  children  already  provided  for. 
When  the  son  came  of  age,  the  father  resolved,  as  the  best  way  of 
settling  with  him,  to  give  him  a  share  in  a  prosperous  concern,  die 
Greenock  Bank,  by  transferring  stock  to  the  value  of  L.2I50, — tho 
slight  addition  to  the  original  amount  of  the  provision  beinp;  io 
order  to  place  him  on  the  same  footing  with  another  partner. 
Suppose  there  had  been  nothing  more  in  the  case  than  that,  it  is 
by  no  means  clear,  that  if  the  case  had  stood  there,  there  would  not 
have  been  enough  to  support  the  construction  of  the  Lord  Ordi- 
nary. But  the  Lord  Ordinary  says,  and  I  agree  with  his  Lord- 
ship, that  it  is  impossible  to  arrive  at  any  other  conclusion  than  this, 
when  we  look  to  the  holograph  memorandum,  containing  an  ex- 
press declaration  of  the  testator  as  to  his  son  James'  provision,  and 
the  care  and  attention  of  the  testator,  which  was  indicated  by  his 
initialing  the  word  (Janet)  on  the  margin  of  the  document  No 
matter  that  a  day  intervened  betwixt  the  signing  of  the  codicil  and 
this  memorandum.  I  think  it  equally  immaterial  that  he  did  not 
call  in  his  agent  to  give  it  additional  formality,  and  that  it  was  not 
found  put  up  in  the  tin  box  with  the  other  documents. 

Lord  Glenlee  absent 

Lord  Meadowbank, — The  first  deed  proves  the  testator's  inten- 
tion. The  other  is  a  piece  of  evidence  of  what  had  been  done. 
Can  you  deny  authority  and  belief  to  a  document  under  his  own 
band? 

Lord  Medwyn. — We  must  endeavour  to  discover  the  .intention 
of  the  testator  only  from  the  writings  of  a  testamentary  nature  left 
by  him.  Now,  the  construction  which  I  put  upon  these  docu- 
ments is,  that  he  intended  to  leave  all  the  children  in  the  same 
situation.  Certainly  the  circumstance  that  the  holograph  memo- 
randum was  not  put  up  with  the  other  writings  might,  if  it  had 
been  of  an  antecedent  date,  have  been  of  some  importance.    Bst 
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when  we  see  that  that  memorandum  was  dated  the  day  after  the  15  Feb.  1838. 
execution  of  the  codicil,  there  arises  the  strongest  indication  that  it  p'f"^^*^ 
was  only  following  out  his  intention,  as  well  as  of  his  knowledge  of  Rubeitson'i* 
what  he  had  actually  done.     What  was  the  intention  of  the  testa-  Trustees 
tor  must  be  gathered  from  his  settlements  and  the  whole  circum- 
stances of  the  case,  as  no  general  principle  can  be  laid  down  that 
can  resolve  the  difficulty  in  every  case. 

Their  Lordships  adhered  to  the  Lord  Ordinary's  interlocutor,  Judgment, 
with  additional  expenses. 

Lord  Ordinary,  Mcmcreiff.        Act.  Deeano/Fttc,  (Hope^)  Shaw,  Alt  Sol.-Geiu 

(Ruihafiird,)  Pyper.  J.  B.  Cfrade,  W.  S.  and  MaamWm  ^  Grant,  W.  S. 


Agents.  T.  Clerk. 


R. 
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No.  LXIX*  I6ih  February  1838. 

TRUSTEES  OF  GEORGE  BELL,  Esq. 

affainst 

HIS  EXECUTORS  and  ALEXANDER  CRAIG  and 

Others. 

Foreign. — Competition. — Testament. — Arrestment*  — In  a 
competition  on  certain  funds^  in  Scotland^  belonging  to  a  foreigner^ 
who  died  in  Guernsey  after  having  executed  a  will^  appoitUing 
certain  parties^  foreigners^  and  resident  in  Guernsey ^  to  be  his  sole 
executors^  between  those  executors  and  the  creditors  of  a  party  to 
whom  by  the  unit  a  prospective  share  of  the  residue  was  given^ 
— the  Court  preferred  the  executors. 

The  point  which  arose  in  this  case  will  be  found  fully  stated  in  the 
following  note  added  by  the  Lord  Ordinary  to  his  interlocutor  of 
20th  December  1837: 

Note. — <  The  late  George  Bell  was  a  foreigner,  and  died  domi-  Lord  Ordi. 
*  ciled  in  Guernsey.  He  settled  his  affairs  by  a  will  executed  "*^'*  ^^^ 
^  there.  The  preferred  claimants  are  the  sole  executors  under  that 
^  wilL  They  also  are  foreigners  resident  and  domiciled  in  Guem- 
'  sey,  and  it  is  there  that  the  will  must  be  administered.  Accord- 
'iogl]r9  proceedings  necessary  for  its  administration  have  been 
'  adopted,  and  some  of  them  are  still  in  dependence  in  the  courts 
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16  Feb.  1838.  ^  of  that  iflland.     There  is  no  charge  of  delay,  or  of  any  impro- 
^^^■V"^^    *  per  management  on  the  part  of  the  executors ;  nor  has  it  been 
teesv.  His      *  Said  that  the  funds  are  in  any  danger  from  being  under  their 
Executors^       t  charge. 

'  *  At  the  period  of  the  deceased's  death,  part  of  his  estate,  amooot- 

Note.         ( Jug  iQ  about  L.4000,  was  in  the  hands  of  three  Scotch  trustees, 

*  who  held  it  under  a  trust  from  him,  which  had  empowered  them 
^  to  collect  his  debts  here,  and  to  bring  the  produce  under  tke 

*  operation  of  any  will  he  might  have.  Mr  Alexander  Craig,  one 
^  of  the  postponed  claimants,  is  one  of  these  trustees.     The  exe- 

*  cutors  demanded  the  money.     On  which  the  trustees  first  endea* 

*  voured  to  retain  it  in  payment  or  security  of  legacies  said  to  be 

*  due  to  some  of  themselves,  or  to  relations  in  whom  they  were  in* 

*  terested  ;  and  then  raised  this  multiplepoinding,  in.  which,  on  tie 

*  averment  of  double  distress,  they  call  on.  all  parties  to  dispute 

*  their  preferences.  ^ 

*  The  only  parties  who  have  claimed  are  the  executors,  who 

*  merely  claim  to  have  the  whole  fund  brought  under  the  operation 

*  of  the  will ;  and  Messrs  Craig  and  Ramage,  who  make  separate 

*  claims,  but  whose  cases  are  precisely  the  same.     They  are  credi- 

*  tors'  of  William  Anthony  Bell,  who,  as  a  residuary  legatee,  is  en- 

<  titled  to  a  certain  portion  of  the  residue  of  the  succession ;  but  eren 

*  this  only  after  the  death  of  his  father^  who  has  the  liferent  of  it; 

*  and  on  the  statement  that  they  have  validly  attached  the  L.4000, 
'  which  is  the  sum  in  medio,  their  claim  is,  that  each  of  them  shall 

<  be  ranked  on  the  fund  *  to  the  effect  of  realising  the  &ir  amount 
^*  of  William  Anthony  Bell's  interest  in  the  succession,  or  so  mack 
**  thereof  as  will  pay  the  sums  due  to  him.' 

*  IV^essrs  Craig  and  Ramage  maintain  that  the  case  is  virtualiy 

*  decided  already  in  their  favour,  by  an  interlocutor  pronounced  by 

*  Lord  Corehouse,  on  the  25th  of  November  1836.     The  parties 

*  differ  as  to  what  was  understood  to  have  been  decided  at  the  time 

*  by  that  judgment ;  but  considering  its  terms  and  object,  the  Lord 

<  Ordinary  thinks  that  this  competition  between  the  claimants  them- 

*  selves  stands  expressly  reserved.    . 

<  In  this  situation,  the  Lord  Ordinary  prefers  the  executors,  on 

*  two  grounds : 

<  1«^  He  does  not  think  that  the  diligences  of  Craig  and  Ramsge 

*  have  attached  the  fund.  Some  of  their  proceedings  are  pbioif 
.'  inept ;  such  as  their  arresting  in  the  hands  of  the  trustees,  who 
^  were  not  debtors  to  William  Anthony  Bell,  their  debtor,  and  then 

<  attempting  to  arrest  in  the  hands  of  the  executors  in  Guerosef 

*  edictally.     They  further  say,  that  they  arrested  to  found  jurisdic- 

<  tion ;  that  bafing  done  this,  they  executed  an  action  of  fo^^ 
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*  coming  against  the  executors ;  and  that,  on  the  dependence  of  this  ^^  ^^*  '^^33- 

*  action,  they  also  arrested :  and  it  is  on  these*  steps  that  they  J^^^T^C^ 

*  chiefly  rely.     But  independently  of  other  objections,  the  whole  tees  v.  HU 

<  of  their  proceedings  are  made  inoperative  by  the  single  fact,  that  Executor*, 
'  the  executors  are  not,  and  never  were,  the  debtors  of  William      ' 

*  Anthony  Bell,  and  that  there  is  nothing  in  the  conduct  of  the      ^^^ 
'executors,  or  in  the  condition  of  the  fund,  which  requires  the 

<  claimants  to  have  their  ultimate  claim  secured  so  far  as  appears  in 
'  this  action. 

*  1d^  Even  though  the  fund  had  been  effectually  attached,  the 
'  claim  of  Messrs  Ramage  and  Craig  in  this  multiplepoinding  could 

*  not  be  sustained,  without  compelling  the  executors,  who  are  fo- 
'  reign  administrators,   not  said  to  be  managing  improperly,  and 

<  subject  to  a  foreign  court,  to  enter  into  a  general  accounting 

*  here ;  and  without  adopting  the  principle,  that  such  administrators 

*  can  be  compelled  to  account  in  any  country  where  any  creditor  of 
'  any  legatee  may  attach  part  of  the  estate. 

*  William  Anthony  Bell's  right  is  to  a  prospective  sliare  of  the 

*  residue  ;  and  residue  can  never  be  ascertained  till  the  whole  pro- 
'  perty  is  collected  and  the  trust  ready  to  be  closed ;  and  this  in- 
'  volves  the  consideration  of  all  the  claims,  and  all  the  debts,  and 
'all  the  duties  of  the  executors,  under  a  foreign  law  interpre- 
'  ting  and  controlling  the  management  of  a  foreign  trustee.  And 
'  even  if  the  amount  of  his  share  were  iixed,  it  is  not  yet  due ; 
'  and  the  executors  are  bound  to  lay  it  out  in  the  best  way  for  the 
'  liferenteTy  which  certainly  is  not  by  having  it  locked  up  in  a  Scotch 
'  bank.  These  two  claimants  say  that  they  are  entitled  to  have  the 
'  preference  they  have  obtained  secured^  and  that  it  will  be  lost  if 
'  the  money  be  allowed  to  go  out  of  the  country ;  but  they  are  not 
'  entitled  to  have  it  secured  in  the  way  they  daim.     What  if  Wil- 

<  liam  Anthony  Bell  had  made  the  same  claim  directly  in  his  own 
^  person  ?  Could  he,  a  postponed  claimant  on  the  residue,  and  only 
'  entitled  to  claim  under  the  will,  that  is,  through  the  executors^  have 

*  compelled  them  to  account  to  him  in  Scotland,  and  at  present  ? 

*  The  law  of  Guernsey  has  said  the  reverse,  and  authoritatively, 
'  in  this  very  case. 

*  The  Lord  Ordinary  would  have  taken  this  view  in  principle, 
'even  though  the  two  precedents  of  Brown,  1 7th  Dec.  1630,  and 
'  of  M'Master,  7th  June  1883,  had  not  been  before  him.' 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

*  The  Lord  Ordinary  having  heard  Messrs  Ramage  and  Craig,  X^ord  On\u 

*  separate  claimants,  on  the  one  side,  and  the  executors  of  the  late  f^'^j*/"**^'" 
'  George  Bell,  on  the  other, — these  three  parties  being  the  only 

'  claimants  in  this  multiplepoinding, — «nd  considered  the  process, 

VOL.  XIII.  2  6  ^ ' 
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16  Feb.  18^  »  prefers  the  said  executors  in  terms  of  their  claims,  and  decerm: 
^  finds  them  entitled  to  expenses,  appoints  an  account  thereof  to  be 
<  given  in,  and,  when  lodged,  remits  the  same  to  the  Auditor  to  Ux 
'  and  to  report ;  and  quoad  the  ordinary  action,  appoints  the  cause 
*  to  be  enrolled.' 

Craig  and  others  reclaimed. 


Bell's  True- 
tees  V,  His 
Executors, 
&c. 


Judgment,  The  Court  unanimously  adiiered. 


Lord  Ordinary,  Cockbunu 
H.  J.  Eobertstm, 
N.  Clerk. 


Act.  Dean  ofFac  (Hope,)  Ntava.        Alt  if  iVnl, 
W.  MiBer,  8.  S.  C.  and  H.  Oraham,  W.  S.  Agents 

C.R. 


FIRST  DIVISION. 


No.  LXX. 


16/A  Febrmry  1838. 


JOHN  THOMSON 
against 

COLIN  CAMPBELL  and  Others,  (Thomson's  Trustees.) 

Trust — (Liability  of  Trustees.) — Reparation. — An  adm 
of  count  and  reckoning  was  brought  by  the  representatives  of  the  re* 
siduarg  legatee  against  parties  who,  by  a  trust-^eed^  without  axj 
provision  for  their  protection  or  remuneration^  were  appointed  tnit- 
tees  and  executors  to  realise  and  divide  a  very  large  estate^  part  of 
which  consisted  of  company  stock  in  a  firm  of  which  the  tnutir 
was  a  partner^  and  his  interest  in  which^  by  the  contract  of  oh 
partnery^  was  to  be  ascertained  by  the  last  balance  sheet  previm 
to  his  decease,  and  to  be  paid  in  annual  instalments  by  the  cosh 
pany :  In  this  action  it  was  maintained  that  the  trustees  were  mot 
entitled  to  take  credit  for  the  payment  of  a  bond  of  cash'CredU  f<ff 
the  company  J  which  the  truster,  along  with  all  the  other  partnerSy 
had  signed,  and  which,  on  the  failure  of  the  company ,  seven  yean 
afier  the  truster's  death,  the  tmistees  had  paid  up  ;  in  respect  thai 
they  ought  to  have  known  of  its  existence,  and  to  have  taken  stepi 
to  prevent  the  liability  continuing  against  the  trustees^  representor 
tives,  the  balance  being  in  favour  of  the  company  at  the  trusters 
death :  The  trustees  pleaded  in  defence — that  they  were  ignortad 
of  the  existence  of  the  bond  till  called  on  to  pay  it,  and  were  not 
bound  to  know  of  it  ;  but  even  if  they  were  aware  of  it,  considerinj 
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that  the  company  toas  in  high  credit,— that  a  great  part  of  the  16Feb^^8. 
tnat-firnds  consisted  of  company  stoch,  which  might  be  all  lost  (/"Thomson  ». 
any  step  tending  to  shake  the  credit  of  the  firm,  such  as  withdraw-  Campbell  and 
ing  the  truster's  name  from  their  cash-credit,  was  taken, — and  that 
they  were  doubtftd  whether  the  liability  existed  after  the  truster* s 
death,  that  there  was  no  such  dole,  or  culpa  lata,  as  could  render 
them,  as  gratuitous  trustees,  liable  for  such  a  loss.     The  Court, 
in  the  circumstances,  by  a  majority ,  found  the  trustees  not  liable. 
Trust.  —  (Liability  of  Trustees.)  —  Factor. —  fVhere  gra- 
tuitous trustees  in  the  management  of  a  large  trust-estate  appoint- 
ed a  factor  habit  and  repute  solvent,  without  any  express  clause  in 
the  deed  empowering  them  to  do  so, — found  they  were  not  liable 
for  a  balance  in  the  fojctor's  hands  lost  by  his  sudden  insolvency. 

The  late  Colin  Thomson  executed,  in  1816,  a  family  trust-settle-  Narraiive. 
ment,  by  which  he  conveyed  his  whole  estate  to  Colin  Campbell,' 
Archibald  Wallace  and  others,  as  his  trustees  and  sole  executors,' 
directing  them  to  realise  his  estate  and  apply  it  in  the  payment  of 
certain  legacies,  and  to  hold  the  residue  for  behoof  of  Henry 
Thomson,  the  truster's  brother,  to  the  effect  of  paying  over  oiie- 
half  of  the  residue,  when  realised,  to  the  said  Henry  Thomson, 
and  to  secure  the  other  half  in  liferent  to  him,  and  to  his  children 
in  fee. 

Messrs  Campbell  and  Wallace  alone  accepted  the  trust,  which 
wa<  gratuitous,  contained  no  clause  of  immunity,  and  did  not  em* 
power  the  trustees  to  name  a  factor. 

Having  to  distribute  a  fund  of  upwards  of  L.30,000,  the  debts 
and  legacies  amounting  to  upwards  of  L.  10,000,  they,  with  the 
approbation  of  Henry  Thomson,  appointed  Archibald  Maclauchlan, 
who  had  been  curator  bonis  to  the  truster  when  in  a  state  of  mental 
imbecility  previous  to  his  death,  to  be  their  factor. 

The  greater  part  of  the  truster's  fortune  was  in  the  house  of 
Robert  Dennistoun  and  Company  of  Glasgow,  of  which  firm  he 
was  a  partner,  under  a  contract  of  copartnery,  which  stipulated, 

<  that  in  case  of  the  decease,  bankruptcy  or  insolvency  of  any  of 

*  the  partners  during  subsistence  of  this  contract,  the  trade,  stock, 

*  and  estate  of  the  company  shall  devolve  upon,  and  are  hereby  aH« 
'  signed  and  made  over  to  the  surviving  and  solvent  partners,  ex- 

*  elusive  of  the  successors  of  the  deceasing,  or  creditors  of  the  in- 

*  solvent  or  bankrupt,  partner ;  and  it  shall  be  in  the  option  of  the 
'  said  aarviving  and  solvent  partners,  either  to  make  payment  of 

*  the  value  of  such  deceased  or  bankrupt  partner  or  partners'  share 

<  and  interest  in  the  concern  to  those  having  right  thereto,  as  the 
^  same  shall  be  ascertained  by  the  doqueted  balance,  entered  in 

'2  G  2 
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16  Feb.  1838.  <  the  sederont-book,  immediately  preceding  such  death  or  bank- 
^"^y^^    *  ruptcy,  and  that  by  eight  equal  annual  instalments,  from  the  date 
CampbeU  and  *  ^^  ^^^^^  death,  bankruptcy  or  insolvency,  with  interest  from  the  date 
Others.  <  of  such  cosh-balancc  till  payment  of  each  instalment ;  or  to  wind 

Karrfttive.       ^  "P  ^^^  affairs  of  the  company,  upon  giving  information  to  the  said 
^  successors  of  the  deceased,  or  creditors  of  the  insolvent  or  bank- 

*  rupt  partner,  of  their  intention  so  to  do,  within  three  months  after 

<  the  date  of  such  death  or  insolvency.' 

Colin  Thomson,  the  truster,  died  on  the  12th  February  1819. 
In  April  of  that  year,  in  consequence  of  a  communication  from 
Dennistoun  and  Company,  a  meeting  of  trustees  was  held ;  and  their 
minute  bore,  that  *  they  desire  Mr  Maclauchlan,  their  factor,  toob- 
'  tain  a  copy  of  the  doqueted  balance  referred  to,  and  a  copy  of  Mr 

<  Thomson's  account-current  with  the  company,  in  order  that  the 

*  trustees  may  see  the  exact  state  of  Mr  Colin  Thomson's  interest 

*  in  the  said  concern.     It  will  be  necessary  also  that  he  see  the 

<  contract  of  copartnery,  by  which  Mr  Thomson's  interest  in  it  as  a 

*  partner  is  regulated.' 

The  company,  accordingly,  furnished  an  acconnt-current,  as  be- 
tween themselves  and  the  truster,  to  the  date  of  his  death,  and  an- 
other as  between  themselves  and  his  trustees,  the  latter  consisting, 
principally,  of  a  balance  of  profit  arising  to  the  deceased  out  of  his 
share  of  stock,  amounting  to  L.  14,700,  according  to  the  balance 
sheet,  and  certain  payments  made  to  Henry  Thomson. 

These  accounts  were  examined  and  approved  of  by  Henry 
Thomson,  as  residuary  legatee,  and  of  the  bills  for  the  balance, 
Qne«half  were  indorsed  over  to  him ;  and  the  trustees  had  no  further 
communication  with  Dennistoun  and  Company,  excepting  in  so  &r 
as  their  factor,  Mr  Maclauchlan,  received  payment,  from  time  to 
time,  of  the  different  bills  held  by  the  trustees  on  account  of  Mr 
Colin  Thomson's  stock. 

In  1822,  Henry  Thomson  signed,  as  cautioner,  a  bond  for  a  cash- 
credit  for  L.5000,  in  favour  of  Dennistoun  and  Company.  Den- 
nistoun and  Company  became  bankrupt  on  8th  February  1826.  In 
1831,  Maclauchlan,  the  factor  for  the  trust,  who  had  been,  till  then, 
habit  and  repute  solvent,  failed  and  resigned  his  situation,  having 
a  balance  of  trust-funds  iu  his  hands  of  L.596,  which  was  lost. 

In  May  1826,  an  action  was  raised  against  the  trustees  by  Mr 
Ralston,  in  the  following  circumstances :  It  appeared,  that  in  1817, 
a  bond  had  been  granted  for  a  cash-account  of  L.2000,  to  be  kept 
in  the  name  of  Dennistoun  and  Company,  which  was  signed  by  Den- 
nistoun and  Company  as  principals,  all  the  partners,  however,  being 
specially  enumerated  in  the  bond,  and  Colin  Thomson,  the  truster, 
amongst  others ;  and  to  this  cash-credit  it  appeared  that  Colin  Camp- 
bell, the  defender,  and  Mr  Ralston,  had  affixed  their  names  as  cau- 
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tioners.     At  the  truster's  death  there  was  a  balance  of  L.90  in  fa-  16  Feb.  \S2S. 
your  of  Dennistoun  and  Company  in  their  account  with  the  bank,     ^<^v*^ 
and  in  1825  it  increased  to  L.360;  but  on  their  failure  there  was  t:ampbeii  and 
a  balance  of  L.2I28  against  the  company.  Others. 

Of  this  bond  no  intimation  had  been  given  to  the  trustees,  either  ^JJ^e. 
by  the  company  or  the  residuary  legatee ;  and  no  mention  of  it 
was  made  in  the  accounts- current  rendered  by  the  company,  or  in 
the  trust-deed.  It  did  not  appear  that  the  trustees  had  made  any 
inquiries  at  Dennistoun  and  Company  in  order  to  ascertain  the  ob- 
ligations undertaken  by  the  truster,  nor  did  it  appear  that  they  had 
seen  the  actual  balance  sheet  of  the  company,  although  it  is  be- 
lieved that  that  would  have  given  no  information. 

Accordingly,  the  trustees  had  taken  no  steps  to  free  the  repre- 
sentatives from  any  liability  they  might  incur  by  the  name  of  the 
truster  being  allowed  to  remain  at  the  bond. 

Against  this  action,  at  the  instance  of  Mr  Ralston,  the  trustees 
at  first  pleaded,  that  as  the  truster  had  died  when  there  was  no  ba- 
lance against  the  company,  his  representatives  could  not  be  liable 
for  any  subsequent  balance;  but  afterwards,  the  trustees,  in  1827, 
made  payment  of  the  above  sum  to  the  bank. 

In  the  present  action  of  count  and  reckoning,  which  was  raised 
in  1834  by  the  son  of  the  then  deceased  Henry  Thomson,  the 
trustees  credited  themselves  with  the  payment  of  this  L.2128,  as 
well  as  with  the  sum  of  L.665,  being  the  balance  of  L.596  which 
had  been  lost  by  the  bankruptcy  of  the  factor,  with  the  interest 
thereon. 

The  pursuer,  however,  objected  to  both  these  sums,  pleading 
that  the  trustees  were  not  entitled,  under  the  trust,  to  name  a  fac- 
tor; and  as  they  chose  to  appoint  one  without  finding  caution  fop 
his  intromissions,  they  must  be  liable  for  any  loss  occasioned  by  him 
to  the  trnst-estate. 

Secondly,  He  objected  to  the  payment  of  the  balance  in  the  bond 
at  first,  that  the  trustees  were  in  the  perfect  knowledge  of  the  bond 
at  the  period  of  the  death  of  the  truster,  and  had  a  valid  legal  defence 
against  the  claim  of  the  bank,  in  consequence  of  <  the  balance  ha- 

*  ving  arisen  on  transactions  posterior  to  Mr  Thomson's  death ; 

*  but  that  the  trustees  coUusively,  and  for  the  private  benefit  of  one 

*  of  them,  wilfully  omitted  to  plead  that  defence  against  the  bank.' 

The  Lord  Ordinary,  in  1886,  granted  a  diligence  to  the  pursuer 

*  for  recovering  all  documents  tending  to  show  knowledge,  by  the 

*  kite  Colin  Thomson's  trustees,  of  the  existence  of  the  bond  to 

*  the  Commercial  Bank  on  or  about  the  period  of  the  death  of  Colin 
'  Thomson,  or  before  the  failure  of  Dennistoun  and  Company ;' 
but  no  evidence  was  recovered. 
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16  F«b.  1838.  Minutes  of  debate  were  afterwards  ordered,  id  which  the  pur* 
T^omsoii^^  ^^^^*  withdrawing  his  original  plea,  that  the  trustees  bad  a  f^ood 
Campbell  aod  defence  against  the  bank,  and  had  departed  from  it,  pleaded — Tbtt 
Oibcrk  ^  ^1^^  trust-deed  contained  uo  clause  of  protection  even  against 

Pur^iiicf's  oinissions,  and  left  the  trustees  liable  as  a  body,  on  the  ordinary 
Piciis.  principles  of  law,  for  each  other,  and  for  negligence  or  omiasion 

just  as  much  as  for  direct  mismanagement  or  misapplication  of 
the  trust-funds,  they  were  bound  to  have  made  inquiries  as  to  tlie 
obligations  incurred  by  the  truster  as  a  partner  of  Dennistoun  and 
Company,  they  being  well  aware  that  no  such  company  could  go 
.on  without  cash-credit,  for  which  they  might  be  certain  that  every 
partner  would  be  bound.  This  was,  of  itself,  an  act  of  gross  ne- 
gligence ;  but  the  trustees,  it  is  maintained,  must  have  been  aware  of 
the  existence  of  this  bond  some  time  soon  after  the  truster's  death; 
for,  in  the  first  place,  Mr  Colin  Campbell,  one  of  the  trustees,  was 
himself  a  cautioner  in  that  bond  for  the  house  of  Dennistoun  and 
Company,  of  which  he  could  not  be  ignorant  that  the  trusiter  was 
a  partner ;  and  the  natural  presumption  is,  that  he  would  tell  hn 
co-trustee.  In  the  next  place,  the  trustees,  if  they  accurately  exa- 
mined the  accounts-current,  must  have  received  a  knowledge  of  the 
bond ;  or  if  they  examined  the  balance  sheet,  which  they  were  in 
duty  bound  to  do,  in  order  to  ascertain  the  share  due  to  the  truster, 
the  amount  due  by  the  company  on  this  bond  must  have  been  en* 
tered  to  their  debit,  and  so  appeared  on  tlie  face  of  it;  and  there* 
fore,  it  must  be  assumed  that  they  were  perfectly  aware,  and  this, 
in  fact,  is  assumed  in  their  own  plea,  that  it  was  a  proper  act  of 
discretion  in  the  trustees  not  to  ri^k  affecting  the  credit  of  Dennistoun 
and  Company,  by  withdrawing  the  name  of  the  truster ;  and,  se- 
condly, that  the  question  of  the  liability  of  his  representatives  is  in 
apicibus  juris.  But  if  they  were  cognisant  of  the  existence  of  the 
bond,  they  have  totally  failed  in  showing  any  ground  why  the  re- 
sponsibility was  allowed  to  continue  against  the  estate,  seeing  they 
Imd  the  means  of  immediately  putting  an  end  toit,  and  that  with- 
out in  any  way  taking  away  from  the  credit  of  Dennistoun  and  Com- 
pany, either  by  making  Dennistoun  and  Company  pay  up  the  ba- 
lance due  upon  the  old  bond,  and  getting  it  discharged,  or  by  inti- 
mating to  the  bank  that  the  truster's  representatives  were  no  longer 
partners  of  Dennistoun  and  Company,  and  therefore  not  liable  to  fu- 
ture operations  on  the  bond.  It  is  manifest  that  the  bank  could 
not  suppose  from  this,  that  the  stability  of  Dennistoun  and  Company 
was  doubtful  by  so  natural  a  step ;  and  it  appears,  that  shortly  after 
Mr  Thomson's  death,  the  balance  in  favour  of  the  company  heiog 
L.795,  they  might  have  called  up  the  bond  without  drawing  a  shil- 
ling. 
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It  is  further  to  be  observed,  that  the  trustees  admit  that  Dennis-  16  Feb.  1838. 
toan  and  Company  were  in  the  highest  credit  up  to  within  a  short  ^^^^"^^^^^ 
time  of  their  bankruptcy.     There  is  no  ground  for  the  complaint  Campbell  and 
of  the  trustees,  that  the  obligation  was  noticed  in  the  trust*deedy  Others. 
as  that  is  .never  done  by  a  mercantile  man,  who  cannot  imagine  Pursuer's 
bow  his  obligations  may  have  changed  by  the  time  of  bis  death*  ^^®^' 
These  trustees  are  therefore  liable  conjunctly  and  severally ;  and 
even  if  the  knowledge  of  the  bond  were  held  to  be  brought  home 
to  one  of  them,  Mr  Campbell,  there  being  no  exemption  of  the  trus* 
tees  from  liability  for  each  other,  the  act  of  omission  by  one  trustee 
mast  be  held  to  be  the  act  of  all,  for  which  all  are  liable  conjunctly 
and  severally. 

But,  at  all  events,  without  ascribing  any  fraudulent  concealment 
to  Mr  Campbell  from  the  other  trustees,  yet,  as  he  could  not  but 
know  of  the  bond,  and  by  a  piece  of  gross  negligence  did  not  put 
an  end  to  it,  he  must,  in  the  first  place,  be  liable  to  the  pursuer, 
leaving  him  bis  legal  relief  against  the  other  trustees. 

The  Trustees  pleaded — That  this  penal  claim  of  liability  being  Trustees' 
preferred  against  the  trustees  holding  an  o£Bce  entirely  gratuitous,  by  ^^^'"' 
one  of  the  beneficiaries  only,  after  a  long  lapse  of  time,  there  being 
no  means  of  relief  left  to  the  trustees,  could  not  be  sustained,  espe* 
eially  as  the  alleged  loss  could  not,  in  any  view,  be  ascribed  entirely 
to  the  act  or  omission  of  the  trustees,  but,  on  the  contrary,  arose, 
iadirectly,  at  least,  out  of  the  contract  of  the  testator,  and  the  un- 
fortunate situation  in  which  he  left  his  affairs,  no  intimation  of  any 
such  liability  having  been  given  in  his  trust-deed.  It  is  quite  clear 
that  none  of  the  trustees  were  acquainted  with  the  existence  of  this 
bond.  No  intimation  was  given  to  the  trustees  regarding  it,  and 
no  information  could  be  obtained  from  the  documents  produced  to 
them;  and  although  the  pursuer  got  a  diligence  to  recover  writs 
tending  to  prove  this  knowledge,  he  did  not  recover  a  single  one, 
and  therefore  must  be  held  foreclosed  on  that  point.  As  to  any  in- 
quiries by  the  trustees  to  ascertain  the  correctness  of  the  balance 
sheet,  that  was  cut  off  by  the  direction  of  the  truster  himself,  that 
die  share  of  the  stock  due  to  him  should  be  ascertained  by  the  do- 
queted  balance  entered  in  the  sederunt-book  of  the  company;  but, 
even  assuming  that  the  trustees  were  aware  of  the  bond,  the  trus- 
tees cannot  be  held  liable,  in  as  much  as  they  have  not  been  guilty 
of  that  dole  or  culpa  lata,  which  alone,  according  to  Lord  Stair,  iii.  8. 
64,  would,  have  inferred  liability.  Dennistoun  and  Company  lyere 
in  undoubted  credit,  as  was  proved  by  the  cautionary  obligation 
undertaken  for  them  by  Henry  Thomson.  A  very  large  portion  of 
the  trust-funds  remained  invested  in  the  company's  stock,  under  the      « 
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16  Feik  I83a  testator's  own  express  contract ;  and  it  was  a  fair  exercise  of  discre- 
Jjj^^^  tion  in  the  trustees  to  abstain  from  any  step  which,  by  stoppage  of 
Cmmpbeiland  its  credit,  might  have  led  to  a  bankruptcy,  and  to  a  loss  of  a  great 
Others.  portion  of  the  trust-funds ;  but  it  might  also  be  supposed  by  the 

Tru»(ce»  trustces,  according  to  the  statement  at  first  maintained,  though  nov 
Fleas.  withdrawn  by  the  pursuer,  that  the  truster's  representatives  did  not 

remain  liable  after  his  death.  The  point  has  only  been  discussed 
in  the  case  of  Paterson,  5th  July  1808;  and  in  regard  to  the  sug- 
gestion by  the  pursuer,  it  does  not  seem  altogether  clear,  that  viev- 
ing  it  as  a  partnership  debt,  the  trustees  could  have  insisted  upon 
Dennistoan  and  Company ;  see  the  cases  of  Murray  v.  Hogarth  and 
Co.  I2th  Feb.  1835;  and,  at  all  events,  the  bond  being  merely  a 
personal  obligation  of  the  company,  did  not  call  upon  the  trustees  so 
imperatively  to  get  rid  of  it,  as  if  it  had  been  a  personal  cautionary 
obligation.  In  regard  to  Mr  Campbell,  who  was  stated  to  have  been 
individually  aware  of  the  bond,  the  plea  cannot  be  stated  in  this  ordi- 
nary action  of  count  and  reckoning  against  the  whole  body  of  the 
trustees  or  their  representatives,  for  the  summons  will  not  contain, 
by  any  legitimate  expansion,  the  ground  of  individual  liability 
against  Mr  Campbell ;  but  it  is  enough  for  him  to  stand  to  his  aver- 
menCy  that  be  knew  nothing  of  the  tyond  at  all,  until  that  is  dis- 
proved. As  to  the  argument,  that  his  indivMual  negligence  would, 
if  proved,  render  all  the  trustees  liable ;  this  is  denied,  as  trustees 
or  executors  are  not  liable  in  solidum,  but  pro  virtii  parte,  unless 
they  have  intromitted  with  as  much  as  will  satisfy  the  debt  in  ques- 
tion; StaiTf  ill.  8.  78;  Ersk.  iii.  3.  3«3;  cases  of  Halliday,  Peacock 
and  M'Mitchell,  Mor,  14,687. 


Bjf  j*»  Note. 


The  Lord  Ordinary  pronounced  an  interlocutor,  repelling  the 
objections,  adding  the  following  note  : 

Note, — *  The  first  objection  mentioned  in  the  interlocutor  was 

*  originally  maintained  on  two  grounds ;  Jirst^  That  the  trustees 

*  had  a  good  defence  against  the  bank,  and  that  they  collusively  de- 

*  parted  from  it ;  and,  secondly^  That  they  ought  to  have  had  a  good 

*  defence  against  it,  if  they  had  done  their  duty,  by  intimating  to 

*  the  bank  at  the  date  (of  the  death  of  tlie  truster)  that  the  liability 
'  of  the  trust-estate  for  the  subsequent  operations  on  the  cash-credit 

*  was  withdrawn.  The  first  ground  of  objection  was  given  op,  and 
'  with  good  reason ;  for  it  was  neither  supported  by  proof,  nor  the 
<  slightest  show  of  probability.     On  the  second,  the  objector  took  a 

*  diligence  to  recover  evidence  to  show  that  the  bond  of  credit  to 

*  the  Commercial  Bank  was  known  to  the  trustees  at  or  about  the 

*  time  of  the  truster's  death,  or  before  the  failure  of  Dennistoun  and 
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<  Company.     No  evidence  to  that  effeet  was  obtained,  and  the  term  16  Feb.  I8da 
^  was  circumduoed  for  not  reporting  the  diligence.  ^"^V^^ 

<  But  even  if  the  knowledge  of  the  trustees  had  been  prored,  the  ^^™beil  and 

*  Lord  Ordinary,  considering  the  nature  of  the  case,  particularly  Otben. 
'  the  general  belief  of  the  responsibility  of  the  house  of  Dennistoun     ^^ 

*  and  Company,  and  the  intimate  connection  existing  between  that 
'  house  and  the  trust-estate  during  the  period  within  which  the  in- 
^  stalments  of  the  share  of  the  deceasing  partner  were  made  payable, 

<  does  not  think  that  their  failure  or  omission  to  withdraw  the  lia- 

*  bility  of  the  estate  for  the  cash- credit  can  justly  be  held  such  a 
'  breach  of  duty  as  to  render  gratuitous  trustees  under  a  family  set- 
^  tiement  personally  liable  in  the  consequences.' 

The  note,  after  adverting  to  an  objection  which  was  not  discuss- 
ed in  the  Inner- House,  proceeded,  as  to  the  objection  respecting 
the  factor's  balance,  in  these  terms :  *  This  objection  truly  resolves 
^  into  the  proposition,  that  the  trustees  are  personally  liable  for  the 

*  balance  in  the  hands  of  Mr  Maclauchlan,  amounting  to  L.665. 
'  Keeping  in  view  the  nature  of  the  duties  of  the  trustees,  which 
'  rendered  the  appointment  of  the  factor  unavoidable,  the  known 
'  respectability  of  the  person  appointed,  and  the  amount  of  the  ba* 
^  lance,  in  reference  to  the  exigencies  of  the  administration  of  the 
'  trust-estate,  the  Lord  Ordinary  does  not  think  that  there  are  any 

*  grounds  for  holding  the  trustees  personally  liable.  They  might, 
'  indeed,  have  required  the  factor  to  find  caution ;  but  there  is,  to  say 

*  the  least,  no  such  general  practice  in  that  particular,  as  to  support 
'  a  charge  of  breach  of  duty  against  &mily  trustees  for  omitting  to 

*  take  that  precaution.' 

The  pursuer  reclaimed. 

Lord  GUlies  *• — I  am  of  opinion,  looking  to  the  extent  of  the  trust,  Opinion  of 
to  the  fact,  that  the  factor  was  habit  and  repute  solvent,  and  to  the  "'^ 
practice  in  Scotland,  in  almost  every  trust,  of  leaving  a  balance  in 
the  hands  of  the  factor,  that  the  trustees  are  not  liable  for  the  loss 
occasioned  by  the  failure  of  Maclauchlan.  But  in  regard  to  the  se- 
cond question,  which  is  by  no  ineans  so  clear,  I  think  this  a  most  im- 
portant case,  and  that  it  is  necessary  to  ascertain  the  general  point  of 
lav  before  applying  it  to  the  circumstances  which  have  been  stated. 
The  question  just  comes  to  be  this.  Are  gratuitous  trustees,  in  the 
situation  of  these  gentlemen,  to  be  held  liable  in  .ordinary  diligence, 
or  merely  for  gross  neglect  or  culpa  lata  ?  If  we  are  to  find  by  our 
decision  that  they  are  to  be  liable  for  ordinary  diligence,  I  would 
certainly  propose  that  a  hearing  in  presence  should  be  ordered,  as 

*  Revised  by  bis  Lordsbip. 
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16  Feb.  183a  this  is  a  far  more  weighty  point  than  any  which  ba»  arisen  since  I 

^^^V^^     have  had  the  hoaour  of  sitting  on  the  Bench.     For  my  own  part,  I 

Campbell  and  "^^^^  Understood,  that  trustees  acting  gratuitously  were  to  be  held 

otiKTs.  liable  for  any  thing  but  culpa  lata ;  and  in  support  of  that  position 

Opinion  of      ^  ^^M  quote  the  opinion  of  Lord  Stair,  who,  in  talking  of  the  dili* 

Court.  gence  exigible  from  executors,— and  these  trustees  are  just  ezeco'* 

tors, — says,  (iii.  8.  64,)  *  But  if  there  be  an  universal  legator,  where* 

<  by  the  executor  has  no  benefit,  the  executor  is  only  liable  quoad 

>  dolum  et  latam  culpam,  and  for  supine  negligence.' 

If  that  is  not  the  law,  it  is  high  time  that  the  law  on  this  impor- 
tant point  should  be  ascertained,  and  that  we  should  be  prevented 
from  proceeding  to  judge  this  case  on  principles  which  have  not 
been  recognised.  In  looking  into  the  circumstances  of  the  case,  we 
find  that  the  liability  attempted  to  be  reared  up  against  these  trustees 
is  not  founded  on  any  obligation  undertaken  by  them,  but  springs 
from  the  signature  of  the  truster  to  a  bond  of  caution  for  a  cash-cre- 
dit in  favour  of  the  copartnery  of  Dennistoun  and  Company.  This 
company  contracted  debts,  from  which  they  afterwards  became  bank* 
rupt  subsequent  to  the  death  of  the  truster ;  but  it  is  to  be  remarked, 
that  the  bond  was  a  bond  in  favour  of  Dennistoun  and  Company, 
who  drew  the  money  from  the  bank  after  the  death  of  the  truster. 
By  his  death  the  company,  quoad  his  interest  in  it,  ceased  to  exist; 
and  as  a  partner  in  it,  prior  to  his  death,  the  bank  could  have  bad 
no  claim  against  him  or  his  heirs.  But  he  had  adhibited  bis  indi- 
vidual signature ;  and  thus,  truly  as  a  cautioner,  he,  and  now  his 
trustees,  are  liable  to  the  bank,  to  which  the  trustees  have  ac- 
cordingly paid  this  money.  Now,  even  though  it  were  to  be  held 
that  the  trustees  were  bound  to  ascertain  the  extent  of  the  company's 
liability,  yet  this  could  have  raised  no  apprehensions  in  their  minds, 
unless  they  had  also  known  that  the  truster  had  become  liable,  as 
an  individual,  for  payment  of  the  bond.  This  the  trustees  had  no 
reason  to  suspect ;  nor  could  it  be  reasonably  required  from  them, 
in  such  circumstances,  to  investigate  the  particulars  of  this  bond, 
on  which  nothing  was  due  at  the  death  of  their  constituent,  and 
for  which,  as  a  partner  of  the  company,  their  constituent  had  ceased 
to  be  liable.  But  it  is  said  that  they  were  bound  to  know  all  the 
cautionary  obligations  of  the  truster ;  but  where  is  this  to  end?  If 
such  a  duty  is  incumbent  on  trustees,  no  man  of  sense  vriil  erer 
venture  to  undertake  that  office.  Suppose  A.  B.  a  man  of  immense 
property,  vests  it  in  trustees,  to  distribute  it  in  the  ways  appointed  by 
the  trust ;  and  this  party  has  signed  some  fifty  cautionary  obligations; 
are  the  trustees  bound  to  go  to  all  the  different  banks  in  Scotiaod, 
and  ascertain  whether  the  name  of  the  truster  appears  to  any  bood 
in  their  possession  ?  If  such  a  principle  were  adopted,  the  trouble  of 
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trustees  would  be  boundless,  and  in  general  could  not  be  undertaken.  16  Feb.  1838. 
I  have  always  understood  that  a  trustee  was  entitled  to  take  the  ease  v^v''^^ 
as  he  found  it ;  and  I  never  understood  that  he  was  under  any  obli-  q,^™^"i  ^^^i 
gatioQ  to  make  inquiries  as  to  the  cautionary  obligations  of  the  Others, 
truster ;  and  that  a  failure  to  make  such  inquiry  rendered  him  liable.  Qpiiiion  of 
I  cannot  presume  that  these  trustees  had  any  knowledge  of  this  Couru 
cautionary  obligation,  and  I  do  not  think  they  were  bound  to  take 
measures  to  ascertain  it.  If  they  were  bound  to  know  of  this  ob- 
ligation, then  they  would  have  been  bound  to  know  every  other  of 
any  kind;  but  as  I  presume  they  had  no  knowledge,  and  as  I  do  not 
think  there  was  any  negligence  in  their  not  knowing  of  it,  I  do  not 
think  they  are  liable.  But  even  in  another  view  of  the  case,  and 
supposing  that  they  were  aware  of  this  obligation,  I  think  they 
had  a  discretionary  power  in  regard  to  it,  which  they  exercised 
rightly.  In  terms  of  the  express  will  of  the  truster,  and  under  an 
agreement  entered  into  by  him  with  the  company  of  Dennistoun 
and  Company,  of  which  he  was  a  partner,  his  interest  in  that  com- 
pany was  to  be  ascertained  according  to  the  doqoeted  balance  en* 
tered  in  the  sederunt-book  immediately  preceding  his  death.  Now, 
the  share  which  was  found  to  belong  to  the  truster,  according  to 
the  balance  sheet  immediately  preceding  his  death,  was  L.  14,000, 
which  was  to  be  paid  by  eight  equal  annual  payments.  In  these 
circumstances,  then,  I  cannot  blame  the  trustees  for  not  investiga- 
ting further  into  the  affairs  of  the  company.  Indeed,  I  do  not  think 
they  were  entitled  to  inquire  into  these  matters,  or  to  examine  the 
books  of  the  company ;  for  they  were  bound,  by  the  act  of  the  truster 
himself,  to  hold  his  interest  in  that  firm  to  be  what  was  shown  by 
tlie  last  balance  sheet.  Now,  was  it  the  duty  of  these  gentlemen, 
when  they  were  drawing  an  annuity  for  the  trust-estate  of  L.2000 
a-year,  to  go  and  proclaim  to  the  bank  that  they  were  to  withdraw 
one  of  the  parties  from  this  cash-credit ;  thus  exhibiting  a  want  of 
confidence  in  the  company,  and  weakening  what  was  perhaps  one 
of  their  seciiriues  for  the  payment  of  this  annuity  ?  For  my  part, 
honestly  speaking,  if  I  had  been  one  of  these  trustees,  I  would  have 
used  this  discretion,  which  I  think  they  had  in  this  point,  in  the 
same  manner  as  they  have  done.  It  is  said  that  there  could  be  no 
harm  in  withdrawing  a  name  from  a  cash-credit  for  so  great  a  con- 
cern as  Dennistoun  and  Company ;  but  there  is  not  a  more  delicate 
thing  than  interfering  in  any  way  which  can  in  the  remotest  degree 
affect  mercantile  credit.  No  one  is  fully  aware  of  the  dangerous 
consequences  of  the  most  trifling  act  to  a  company  in  such  high  and 
extensive  credit  as  that  of  Dennistoun  and  Company.  If  such  are 
my  views  in  regard  to  the  conduct  of  the  trustees,  supposing  they 
knew  of  the  obligation,  can  I  make  any  distinction  as  regards  the 
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16  Feb.  1838.  case  of  Mr  Campbell  of  Jura,  so  as  to  make  him  liable  ?  I  do  not 
^""^V^^     think  so.     I  think  his  case  is  the  same  as  the  others,  even  in  the 

CampteU  and  ^^^  ^^^^  ^^  ^^^  ^^*^^>  unlcss  indeed  we  are  to  hold  that  the  fact  of 

Others.  his  signature  appearing  to  the  bond  is  a  presumption  juris  et  de  jure 

Opiiiioii  of      ^^*^  ^^  knew  the  truster  was  also  a  party  to  it     I  do  not  think  it 

Court.  can  be  held  to  be  so.     I  think  it  may  very  fairly  be  supposed,  that 

having  signed  the  bond  to  serve  his  friends,  he  did  not  recollect 

either  the  bond  or  its  terms,  or  the  other  parties  bound  along  with 

him.     Indeed,  it  may  very  possibly  have  happened  that  he  attached 

his  signature  without  ever  looking  to  see  who  signed  along  with 

him.     I  think  therefore  his  not  recollecting  that  the  truster  was  a 

party  to  the  bond  is  very  probable.     On  the  whole,  I  do  not  think 

there  was  that  culpa  lata  or  supine  negligence  which  could  render 

liable  parties  in  the  situation  of  those  trustees. 

Lord  Mackenzie, — Though  I  have  found  great  difficulty  in  this 
case,  I  am  inclined  to  be  of  the  same  opinion  as  Lord  Gillies.  I 
clearly  concur  with  him  on  the  first  point ;  and  I  adopt  the  prin- 
ciple, that  gratuitous  trustees  are  only  liable  in  culpa  lata,  and  that 
they  are  not  bound  in  the  full  diligence  which  is  required  from 
those  who  received  payment  In  the  present  case  I  do  not  think 
that  acts  of  gross  negligence  or  culpa  lata  have  been  made  out  I 
do  not  think,  in  the  first  place,  that  it  has  been  established,  on  safe 
evidence,  that  the  trustees  knew  the  fact  of  the  continuation  of  the 
cash-credit  against  the  truster's  heirs ;  and  I  am  not  satisfied  that 
a  proof  of  the  knowledge  of  the  existence  of  the  bond  makes  them 
guilty  of  culpa  lata.  Parties  are  presumed  to  know  the  law  when 
it  is  settled ;  and  even  then  not  adverting  to  the  law  is  not  in  ail 
cases  to  infer  liability.  But  this  was  a  very  nice  point,  as  to  the 
liability  of  the  truster  after  his  Interest  in  the  company  bad  ceased. 
I  am  not,  however,  inclined  to  diiFer  from  Lord  Gillies  in  regard 
to  that  view  of  the  case.  The  great  doubt  which  I  have  is  as  to 
Campbell  of  Jura.  As  to  any  neglect,  he  is  in  the  same  situatios 
as  the  other  defenders ;  but  as  to  holding  that  he  must  know  that 
the  truster's  signature  was  attached  to  that  bond,  I  cannot  agree 
to  that 

I  do  not  go  into  the  view,  that  the  action  is  incompetent  against 
him  from  any  want  of  form  ;  because,  as  the  action  was  against  them 
all,  jointly  and  severally,  I  think  any  one  of  them  might  have  been 
made  liable.  I  do  not  think  that  there  was  culpa  lata  on  the  part  of  the 
trustees  at  all,  such  as  must  render  them  liable ;  but  it  would  be  too 
much  to  make  gratuitous  trustees,  distributing  the  funds  of  the  de- 
ceased according  to  his  wishes,  and  for  the  interest  of  his  successors, 
at  great  risk  and  responsibility  to  themselves,  and  with  no  incon* 
siderable  trouble,  liable  for  more  than  ordinary  diligence.     It  would 
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be  bringing  things  to  an  extraordinary  pass  if  we  were  to  say,  that  16  Feb.  1838. 
parties  in  that  situation  were,  without  remuneration  of  any  hind,  to     ^'^'V^^^ 
incur  so  great  a  liability.     The  result  would  be,  that  some  other  Campbell  and 
mode  of  agency  must  be  found  out,  as  it  would  be  impossible  that  Others, 
persons  in  general  could  accept  of  an  office  of  such  responsibility,     opinion  of 

Ldurd  Corehouse. — I  concur  with  your  Lordships  as  to  the  first  Court, 
point;  but  I  regret  sincerely  that  I  cannot  concur  in  the  view  of 
the  second  question  which  has  been  taken  by  your  Lordships.  I 
regret  this,  more  particularly  where  the  result  of  my  opinion  is  to 
make  these  trustees  responsible.  I  think  it  is  a  great  hardship  that 
tmstees,  acting  gratuitously  for  the  benefit  of  the  deceased  in  dis- 
tributing his  funds,  should  incur  severe  liabilities  from  the  bona 
fide  discharge  of  this  office  which  they  have  accepted  ;  but  in  com- 
ing to  the  opinion  which  I  have  adopted,  I  consider  myself  bound 
by  the  general  rules  of  law  on  the  subject  of  trusts.  In  regard  to 
the  point  which  has  been  urged  for  the  first  time  in  the  recent  ar- 
gument, namely,  that  it  was  a  fault  of  the  testator  that  he  left  no 
specific  state  of  his  funds  and  liabilities,  I  can  pay  no  regard  to 
that  circumstance.  I  have  seen  trust-deeds,  where  there  was  a 
particular  account  given  of  the  truster's  liabilities;  but  only  when  the 
truster  was  a  party  not  in  trade,  and  where  an  alteration  was  not  in- 
tended, and  where  there  were  no  obligations  at  the  time  of  making 
which  were  not  to  continue  until  death  ;  but  I  never  saw  one  trust 
made  by  a  party  in  business,  which  went  into  these  liabilities  at 
the  time  of  making  the  deed,  for  the  plain  reason,  that  all  his  fortune 
might  at  any  time  be  totally  lost,  and  that  no  mercantile  man  can 
reckon  on  the  state  of  his  fortune  at  his  death  in  this  country  of  ex- 
tensive trade.  But  the  obligation  in  this  case  did  not  exist  at  the 
date  of  the  deed,  and  was  not  incurred  till  long  after  the  date  of 
the  trust;  and  even  if  it  were  proper  that  it  should  afterwards  have 
been  mentioned,  it  must  be  remembered  that  the  party  here  was 
insane  for  the  two  years  previous  to  his  death.  But  I  think  there 
was  nothing  in  the  plea,  that  no  notice  of  the  bond  was  made  in 
the  trust-deed,  or  in  any  subsequent  writing ;  therefore  I  take  the 
case  as  it  stood  originally.  I  do  not  mean  to  enter  into  the  ques- 
tion, whether  trustees  in  this  situation  are  liable  for  ordinary  dili- 
gence, or  merely  for  culpa  lata.  I  am  nqt  prepared  to  decide  that 
point,  or  rather  I  may  say,  that  I  find  in  this  case  acts  which  amount 
to  culpa  lata  sufficient  to  render  trustees  subject  to  liability.  Cases 
may  be  supposed,  where,  from  the  form  of  the  obligation,  such  a 
liability  could  not  be  imposed.  But  this  obligation  is  particular. 
The  bond  here  binds  the  parties'  heirs  and  successors;  and  it  is 
clear,  in  that  state  of  matters,  that  the  heirs  were  liable.  Now, 
what  was  the  duty  of  the.  trustees  of  a  partner  of  a  company  after 
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16  Feb.  183a  bis  decease?  I  do  not  say  that  they  were  to  go  &rther  than  tbe 
'T^^^^^  balance  sheet  for  the  profits ;  but  I  hold  them  guilty  of  culpa  lata 
Campbell  and  in  tbis,  that  tlie  trustees  never  appear  to  have  put  a  question  as  to 
Others^  what  Were  the  liabilities  of  the  deceased.     Now,  they  should  have 

Opinion  of  done  this,  as  they  must  have  presumed  that,  as  a  mercantile  man, 
Court.  ^Q  must  be  under  various  obligations ;  and  they  did  not  do  their 

duty  unless  they  ascertained  the  extent  to  which  they  continued  after 
his  death.  I  do  not  go  on  tbe  point  of  their  being  personally  ac- 
quainted with  the  bond.  I  assume  that  they  ought  to  have  knows 
it.  In  regard  to  tbe  case  of  Mr  Campbell  of  Jura,  all  intention  of 
any  sinister  motive,  as  the  reason  of  his  apparent  forgetfuloess  about 
the  signature  of  the  bond,  is  disclaimed.  It  is  surprising,  however, 
that  he  should  have  signed  a  cautionary  obligation  for  L.2000,  and 
so  soon  have  forgotten  it.  I  have  seen  instances  of  parties  in  a 
respectable  situation  who,  being  engaged  in  accommodation  bills 
to  a  great  extent,  have  forgotten  the  documents  which  they  have 
signed;  but  I  do  think  it  surprising,  that  a  gentleman  in  hit 
rank  of  life  should  have  failed  to  remember  his  becoming  a  party  to 
a  deed  of  this  kind.  However,  he  says  he  did  not  recollect  it;  and 
I  take  it  on  his  averment.  I  lay  no  stress  on  the  circumstance  that 
the  trustees  were  in  the  knowledge  of  the  bond.  I  assume  that 
they  did  not  know  of  it;  and  I  think  their  negligence  lies  exactly 
in  their  not  knowing  of  it ;  for  they  were  bound  to  have  ascertained 
what  obligations  continued  after  the  truster^s  decease.  If  they  had 
asked  the  copartners,  and  they  had  said  that  there  was  no  such 
obligation ;  that  was  enough,  without  their  having  looked  into  the 
books  of  the  company.  Perhaps  they  were  not  entitled  to  go  over 
the  books,  and  I  do  not  think  they  were  bound  to  do  so ;  but  the 
ground  on  which  I  rest  my  opinion  is,  that  it  was  the  primary  duty 
of  these  trustees,  and  of  all  trustees  under  similar  circumstances,  to 
ascertain  the  liability  of  the  trusters  when  they  belong  to  trading 
companies,  and  to  inquire  what  obligations  continue  after  their  de« 
cease.  It  is  on  the  failure  to  make  these  inquiries  that  I  am  in- 
clined to  make  the  trustees  liable.  It  is  said  that  there  might  hate 
been  danger  to  the  credit  of  the  company  if  they  had  relieved  the 
heirs  of  this  liability ;  and  it  was  asked,  if  creditors  to  so  large  an 
amount  should  have  risly^d  such  a  step,  implying  a  doubt  of  the 
solvency  of  the  company ;  but  I  think  that  they  were  bound  to  bsTO 
relieved  the  heirs.  If  the  cautioner  for  the  company  had  been  alire, 
and  his  name  was  withdrawn,  that  might  have  been  attributed  to 
fears  as  to  the  solvency  of  the  company ;  but  after  the  cautioner 
was  dead,  and  had  no  longer  an  interest  in  the  company,  it  was  the 
duty  of  the  trustees  to  relieve  his  heirs  of  such  a  liability.  Every 
body  would  conclude  that,  as  the  party  was  dead,  the  heirs  ought 
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to  be  relieired,  and  not  be  allowed  to  continue  subject  to  the  losses  16  Feb.  18.38. 
of  a  company  in  whose  gains  they  could  no  longer  participate ;  and  Jlr^^^*^ 
thus  there  could  be  no  apprehension  of  danger  from  their  taking  Campbell  and 
such  a  step.     The  company  was  in  full  solvency  for  many  years ;  Others^ 
and  it  was  not  a  fair  exercise  of  discretion  on  the  part  of  the  trus-  Opinion  of 
tees  to  leave  the  heirs  bound,  even  although  they  were  creditors  Co"^^' 
receiving  large  payments  annually  from  the  company.     The  lea- 
ving  of  the  names  to  the  bond,  in  the  circumstances,  rather  inferred 
some  suspicion  of  the  company's  solvency.     Therefore,  I  am  of 
opinion  that  the  conduct  of  the  trustees  in  this  particular  amounts 
to  culpa  lata ;  and  as  there  is  no  clause  of  relief  in  the  trust-deed, 
I  think  the  interlocutor  is  wrong. 

Lord  President — I  concur  on  the  first  point.  As  to  the  other, 
when  this  case  Mras  formerly  before  the  Court,  I  inclined  to  the 
opinion  expressed  by  Lord  Corehouse ;  but  on  reconsideration,  and 
on  listening  to  the  speech  of  Lord  Gillies,  but  indeed  without  it,  I 
think  that  the  general  rule  of  gratuitous  trustees  being  liable  only 
for  ordinary  diligence,  must  free  these  defenders  from  responsibility. 
It  is,  no  doubt,  possible  that  the  trustees,  by  inquiry,  might  have 
discovered  this  bond ;  but  the  question  always  comes  back  to  this. 
Is  it  culpable  negligence  on  the  part  of  the  trustees  not  to  have 
made  this  inquiry?  To  me  it  does  not  appear  to  be  either  culpa 
lata,  or  supine  negligence  which  would  infer  liability.  I  am  there- 
fore, on  this  general  ground,  of  opinion  that  the  trustees  are  not 
responsible.  As  to  the  particular  case  of  Mr  Campbell  of  Jura, 
who  said  that  he  did  not  recollect  of  the  signatures  to  the  bond,  I 
would  not  have  taken  that  statement  off  his  hands,  however  re- 
spectable he  may  be,  if  the  bond  had  been  for  money  received  for 
his  own  behoof.  But  as  this  was  not  a  bond  for  his  own  profit, 
but  a  bond  of  caution  for  a  cash-credit  to  this  great  company,  I 
think  it  is  perfectly  possible  that  he  may  have  put  his  name  to  it,  judgmenu 
without  thinking  much  about  it  at  the  time,  or  remembering  it  after- 
wards.    I  am  therefore  for  adhering. 

The  Courts  accordingly,  by  a  majority,  adhered. 

Lord  Ordinary,  FvOtrtoiu  Act.  MNeiU,  Mwr.  Alt.  Dtan  of  Foe.  (Hope,) 

G.  Graham  BdL  C.  F.  Davidmm,  W.  S.  and  J.  RanUn,  S.  &  C.  Agents. 

B.  Clerk. 

C.  R. 
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SECOND  DIVISION. 

No.  LXXI.  16/A  February  1838. 

ELIOTT'S  TRUSTEES 
agaianst 

JOSEPH  BROOKS  YATES  and  Mandatary,  JAMES 
MACALLAN,  W.  S.  and  F.  and  R.  BRODIE. 

Competition. — Trust. — Adjudication. — Where  creditcrs^  m 
consideration  of  a  trust  for  their  behoof  and  of  a  relative  pemmal 
bond  for  £.30,000,  granted  by  their  debtor^  on  which  inhiUtion  was 
used  fir  the  purpose  of  securing  the  debtor's  estate  against  the  «m- 
tractian  of  future  debts  and  the  diligence  ofnonrocceding  creditarty 
agreed  to  waive  their  individual  rights  to  use  diligence  during  three 
years^— founds  that  the  trustees  could  not^  after  the  expiry  of  that 
period^  adjudge  upon  the  personal  bond  the  debtors  estate^  to  the 
prejudice  of  the  individual  rights  of  acceding  creditors* 

NarratiTe.  SiR  WiLLiAM  Eliott  being  embaiTassed,  he  conveyed  the  estate 
of  Stobs  to  trustees,  for  behoof  of  his  creditors,  in  1828.  At  that 
time,  though  infeft  as  heir  of  entail  in  the  estates  of  Wells,  he  had 
not  obtained  possession.  With  this  trust  the  creditors  were  dis- 
satisfied ;  btlt  they  appointed  a  committee  to  examine  into  the  state 
of  Sir  William's  affairs,  who,  after  inquiry  and  communing,  report- 
ed, <  3</,  That,  on  Sir  William's  accession  to  Wells,  the  a^ve 

<  money  allowance  shall  cease,  he  retaining  the  Castle  of  Stobs, 

<  and  lands  connected  therewith,  and  the  furniture  and  stocking; 

<  and  shall  farther  appropriate,  for  the  purposes  of  the  trust,  a  clear 

<  yearly  sum  of  L.700  from  the  rents  of  Wells,  and  for  which  an 

<  heritable  bond  of  annuity  shall  immediately  be  granted  in  favour 
^  of  the  trustees,  upon  which  they  shall  be  infeft  \  4thj  That  for 

<  the  security  of  the  creditors,  that  Wells  shall  not  be  burdened  to 

*  their  prejudice,  prior  to  the  expiry  of  the  three  years  during  wbicb 

*  their  real  diligence  is  restrained  under  the  proposed  arrangements, 

<  Sir  William  shall  execute  a  bond  for  the  sum  of  L.30,000,  on 
^  which  inhibition  shall  be  used  in  name  of  the  trustees.'  This 
report  was  approved  of,  and  a  cbmmittee  was  appointed  to  ^  super- 

<  intend  the  alteration  of  the  trust-deed  and  deed  of  accession.' 

On  the  22d  of  January  1829,  at  a  meeting  of  Sir  William  Eliott's 
trustees,  and  of  the  committee  of  creditors,  certain  drafts  of  deeds 
were  considered,  along  with  a  relative  skeleton  of  a  supplementary 
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trust-disposition,  in  which  certain  *  claims  would  he  expressly  con-  16  Feb.  1838. 

*  veyed,  and,  along  with  the  heritable  bond  of  annuity,  would  be  em-  j.|j^^^^ 
'  bodied  a  personal  bond  by  Sir  William  Eliott  for  L.30,000,  with  tees  v.  Yatet 

*  a  view  to  found  diligence,  and  in  lieu. of  which  it  had  at  one  time  *°^  O^^^n. 

*  been  thought  that  a  bill  might  suffice.'     The  arrangement  thus  NarraUve. 
concluded  betwixt  Sir  William  Eliott,  his  former  trustees,  and  his 
creditors,  was  carried  into  effect  by  the  execution,  ^r^^,  of  a  supple- 
mentary trust-disposition  by  Sir  William,  with  concurrence  of  Sir 

James  Boswell,  Sir  George  Sinclair,  and  Mr  James  Brown,  ac- 
countant, the  trustees  who  had  been  appointed  under  the  prior  trust, 
narrating  these  facts  and  proceedings, — the  declaration  and  condi- 
tion contained  in  the  fourth  head  of  the  former  report  of  the  com- 
mittee, being,  *  that  for  the  security  of  the  creditors,  that  the  estate 

*  of  Wells  shall  not  be  burdened  to  their  prejudice,  prior  to  the 
'  expiry  of  the  three  years  during  which  their  real  diligence  is  re- 
'  strained  under  the  proposed  arrangements.   Sir  William  shall  im- 

*  mediately  execute  a  bond  for  the  sum  of  L.30,000,  on  which  in- 

*  hibition  shall  be  used  in  the  name  of  the  trustees/  The  deed 
contained  direct  reference  generally  to  the  report  of  the  committee. 
2d?y,  Of  a  bond  to  the  trustees  for  L.30,000,  and  of  an  annuity  of 
L.700,  out  of  the  rents  of  Wells.  This  deed  likewise  bore  ex- 
press reference  to  the  committee's  report :  And,  3(f/y,  A  deed  of  ac- 
cession by  the  creditors,  proceeding  on,  and  referring  to  the  narra-  , 
tive  of  the  other  two.     By  this  the  creditors  agree  ^  to  supersede 

'  and  refrain  from  using  any  diligence,  either  real  or  personal,  for 
<  recovery  of  our  said  debts,  until  the  said  trust  shall  be  brought  to 
'  a  termination,  except  as  against  the  estate  of  Wells,  or  any  other 

*  lands  or  estates  to  which  I,  the  said  Sir  William  Francis  Eliott, 
'  may  hereafter  succeed ;  as  to  which  we  reserve  our  right  to  proceed 

*  with  real  diligence,  upon  the  expiration  of  three  years  after  the 

*  period  when  the  said  Sir  William  Francis  Eliott  shall  become 
'  legally  entitled  to  enter  into  possession  of  the  lands  and  estate  of 

*  Wells,  in  the  event  of  our  debts  not  being  fully  paid  during  the 
'  intermediate  period ;  declaring,  that  immediately  after  the  lapse 
^  of  the  said  period,  it  shall  be  competent  and  lawful  to  us  and  our 

*  foresaids  (and  we  hereby  accordingly  expressly  reserve  the  power) 

*  to  proceed  with  our  diligence  against  such  lands  and  estates,  and 

*  to  follow  out  the  same  to  a  conclusion,'  &c.  The  trustees  after-r 
wards  granted  to  Sir  William  a  declaration,  (referring  to  the  other 
deeds,)  <  U/,  That  we  shall  use  such  diligence  as  may  be  necessary 

*  on  the  said  bond,  only  in  security  and  for  behoof  of  the  said  cre-» 
'  ditors,  and  that  no  ultimate  diligence  by  caption  shall  follow  th^re^ 

*  on  at  the  instance  of  us  or  our  successors  against  him/ 

In  March  1833,  the  claimant,  Mr  Yates,  a  consenting  creditor 
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16  Feb.  1838.  to  the  trust,  raised  a  process  of  adjudication  against  Sir  WiiliaDi 
Jj!^"'^'^^   Eliott,  libelling  on  a  decree  of  constitution.     On  the  process  being 
tees  V,  Tates    intimated  as  a  first  adjudication,  the  other  claimant,  Mr  Macallan, 
and  othere.     ^jg^  ^  consenting  creditor  to  the  trust,  produced  a  summons  of  ad- 
Narrative.      judication  at  his  instance.     The  two  summonses  were  eoDJoined; 
and  there  was  afterwards  conjoined  with  them  a  summons  of  adju- 
dication, raised  at  the  instance  of  the  trustees,  on  the  personal  bond 
for  L.30,000. 

After  obtaining  decree  of  adjudication,  the  claimants,  Yates  and 
Macallan,  raised  an  action  of  maiUs  and  duties  against  Sir  WiUiam 
Eliott  and  the  raisers,  the  tenants  on  the  estate  of  Wells,  and  ob- 
tained decree  in  the  usual  terms.  Sir  William  Eliott's  trustees 
likewise  raised  a  process  of  .maills  and  duties  against  Sir  William's 
tenants,  in  which  they  obtained  decree.  They  also  raised  lettos 
of  arrestment  on  the  personal  bond,  which  were  also  executed 
against  the  tenants.  In  rirtue  of  the  personal  bond  and  diligence 
upon  it,  the  trustees  claimed  to  be  preferred  ^  to  the  whole  fund  in 

*  medio,  preferably  to  all  the  claimants,  (other  than  one  admitted,) 

*  to  the  extent  of  L.36,160,  and  expenses.    The  claimants,  Yates 

*  and  Macallan,  on  the  other  hand,  in  respect  of  their  decree  of  adjo- 

<  dication  and  diligence,  claimed  to  be  ranked  to  the  extent  of  their 

<  claims  respectively.  The  trustees  likewise  claimed  a  preference 
^  over  the  fund,  in  respect  of  their  infeftment  upon  the  bond  of  an- 

*  nuity/ 

*  With  reference  to  the  claim  under  the  personal  bond,  the  state- 
ment of  the  trustees  was,  that  *  it  was  in  every  respect  unqualified, 

*  and  was  intended  by  the  committee  of  creditors  to  give  fiill  power 

<  to  the  trustees  to  use  all  manner  of  diligence  short  of  personal 

*  diligence  against  Sir  William  Eliott.'  On  the  other  hand,  the 
claimants  maintained  that  it  was  granted  merely  for  a  special  tem- 
porary purpose,  which  it  served,  and  that  it  could  not  thereafter  be 
legally  made  the  foundation  of  any  diligence  by  the  trustees  for 
any  purpose  whatever. 

The  Trustees  pleaded — 1.  Their  infeftment  in  the  lands,  upon 
the  bond  of  annuity,  being  long  prior  in  date  to  any  of  the  decreets 
of  adjudication,  they  were  entitled  to  be  preferred  to  the  fund  in 
medio,  in  manner  set  forth  in  their  claim.  2.  The  arrestments 
used  by  them,  and  the  decreets  of  adjudication  and  of  maiUs  and 
duties  at  their  instance,  following  on  the  personal  bond  in  tfaar 
favour,  entitled  them  to  be  ranked  preferably  to  the  other  claimants 
on  the  fund. 

-  Messrs  Yates  and  Macallan  pleaded — That  they  were  .entitled 
to  preference,  in  respect  of  having  legally  adjudged  from  the  pro- 
prietor the  lands,  of  certain  parts  whereof  the  funds  in  medio  were 
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the  r^ts,  and  having  thereupon  obtamed  decree  of  maills  and  duties  16  Feb.  1838. 
for  payment  of  said  rents  by  the  raisers  of  this  process.    The  adju-  ^jj^,^^ 
dication  and  other  proceedings  under  the  personal  bond,  founded  tees  v.  Yates 
on  by  Sir  William  Eliott's  trustees,  did  not  confer  any  preference,  *"d  Others, 
or  right,  or  claim  whatever  upon  them  over  the  fund  in  medio,  in  Narr«ti?e, 
respect,  Istj  The  bond  on  which  the  adjudication,  &c.  proceeded, 
haying  been  granted  for  a  special,  and  different,  and  a  temporary 
purpose,  conld  not  be  made  the  foundation  of  diligence  after  that 
purpose  was  served.     2dj  No  valid  adjudication  could  proceed  for 
the  individual  creditors,  upon  the  indefinite  bond  for  L.30,000,  none 
of  the  debts  being  specified  in  the  adjudication — ^none  of  the  docu- 
ments being  produced  or  libelled  on — ^no  opportunity  afforded  of 
investigating  the  chums  of  the  creditors,  or  their  right  of  competi- 
tion, and  many  of  said  claims  not  being  legally  constituted  as 
agamst  Sir  William  Eliott,  nor  ranked  upon  the  estate.    3^,  The 
distribution  under  the  adjudication  was  inextricable  and  impossible, 
and  the  adjudication  itself  bad,  on  the  ground  of  pluris  petitio.    As 
the  trustees  were  culpably  negligent  in  recovering  the  arrears  of  an- 
nuity alleged  to  be  due  under  the  heritable  bond  of  annuity  found- 
ed on  by  them,  they  were  not,  to  the  extent  of  those  arrears,  en- 
titled to  a  preference  over  any  part  of  the  fund  in  medio,  in  com- 
petition with  the  other  claimants. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 

note  : 
(I4th  November  1837.) — The  Lord  Ordinary  *  finds  that  no  rele-  Lo^a  Ordi- 
vant  or  sufficient  objection  has  been  condescended  on  to  the  claim  ^•rj's  inter- 
of  preference  advanced  by  Eliott's  trustees  for  the  sums  of  an-  ^" 
nuity  due  to  them  under  the  bond  of  annuity  for  L.700,  referred 
to  in  the  proceedings,  their  infefhnent  thereon,  and  the  arrest- 
ments used  by  them  ;  and  to  this  extent  prefers  them  accordingly 
primo  loco  :  Finds,  that  the  claimants,  Joseph  Brooks  Yates  and 
James  Macallan,   are,  by  their  adjudications,  preferable  to  the 
claimants,  the  trustees  of  Sir  William  Francis  Eliott,  Baronet,  in 
so  far  as  the  claim  of  the  latter  is  founded  on  their  adjudication 
led  on  the  bond  for  L.30,000  granted  in  their  favour  by  the  said 
Sir  William  F.  Eliott ;  and  prefers  the  said  claimants,  Joseph 
Brooks  Yates  and  James  Macallan,  pari  passu,  accordingly ;  and 
with  these  finings  appoints  the  case  to  be  enrolled  :  Finds  the 
claimants,   Yates  and  Macallan,  entitled  to  the  expenses  of  the 
principal  discussion,  subject  to  modification,  in  respect  of  the 
point  raised  regarding  the  annuities  hereby  decided  against  them.' 
Note, — *  On  reconsidering  this  case,  with  the  aid  of  the  able    noi«. 

*  argument  in  the  revised  cases,  the  Lord  Ordinary  is  satisfied 

2h2 
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16  Feb.  1838.  <  that  the  adjudication  of  the  trustees  cannot  be  sustained,  in  com- 

'^'^^y^^    *  petition  with  the  adjudications  of  the  other  claimants  legally  de- 

tee«r.  *¥•!:"•*'  *  duced  in  terms  of  the  express  right  reserved  to  them.     He  is  of 

and  Others.     «  opinion,  that  from  the  terms  of  the  bond,  proceeding  expressly  od 

^^^^         *  the  previous  arrangements,  and  specially  from  the  terms  of  the 

*  supplementary  trust-deed  and  deed  of  accession,  with  which  it 

*  must  be  held  to  stand  inseparably  connected,  it  affords  no  warraot, 

*  according  to  its  true  meaning  and  purpose,  for  adjudging  the  es- 

*  tate  of  Wells,  after  the  expiry  of  the  three  years,  to  the  prejudice 

*  of  the  individual  creditors,  who,  in  consideration  of  the  trust,  aod 

<  of  that  very  bond,  consented  to  waive  their  own  right  to  use  diU- 

<  gence  during  that  period.     He  thinks  that  the  limited  purpose  of 

<  it,  to  protect  the  creditors  against  the  contraction  of  future  debts, 

*  or  the  diligence  of  any  creditors  not  parties  to  the  trust,  during 

*  the  period  for  which  they  engaged  to  supersede  diligence  at  their 

*  own  instance,  is  very  plainly  expressed  in  the  bond  itself,  consider* 

*  ed  in  connection  with  the  supplementary  trust-deed,  and  the  re- 

*  port  of  the  committee  expressly  referred  to,  on  which  the  whole 

<  transaction  proceeded.    There  can  be  no  room  for  the  suppoutios 
^  of  any  change  of  intention  in  the  parties ;  because  the  report  is 

*  in  express  terms  adopted  as  the  basis  of  every  one  of  the  deeds  at 
« the  dates  of  them.     With  regard  to  the  declaration  of  trust,  the 

<  claimants,  Yates,  &c.  seem  to  be  in  a  mistake  in  stating  that  it 

<  was  not  under  the  notice  of  the  committee.    But  this  is  of  no  real 

*  consequence  ;  for  though  that  deed,  the  particular  purpose  of 

*  which  was  to  prevent  the  use  of  personal  diligence  against  Sir 

*  William  Eliott  even  within  the  three  years,  is  expressed  more  loos^ 

<  ly  in  other  respects  than  the  other  deeds,  the  effect  of  it  is  wholly 

<  dependent  on  the  true  character  of  the  supplementary  trust,  and 

*  the  bond  in  connection  with  it ;  and  the  Lord  Ordinary  is  of  opiDioa 

*  that  the  words  relied  on  by  the  trustees,  in  relation  to  the  object 

*  of  the  bond,  as  being  to  enable  them  *  to  raise  all  manner  of  legal 
**  diligence  thereon,  for  behoof  the  creditors  of  Sir  William  Eliott,' 

*  cannot  be  separated  from  the  words  which  follow ;  '  and  for  Aeir 
*<  security  against  any  debts  hereafter  to  be  contracted  by  him ;'  or 

*  from  the  express  declaration  that  it  is  only  *  in  fulfilment  of 
*^  the  agreement  under  which  the   said  bonds  were   executed,' 

<  that  this  deed  is  granted  at  all.     The  true  meaning  seems  to  be, 

<  that  the  trustees  were  to  be  enabled  to  use  diligence  for  behoof  of 

<  the  creditors,  and  for  their  behoof  in  securing  them  agaunst  future 

<  debts,  the  latter  clause,  with  reference  to  the  agreement,  merefy 

<  explaining  in  what  respect  and  to  what  end  it  was  to  be  used  for 

<  their  behoof.     At  any  rate,  it  seems  to  be  impossible  to  hold  a 

*  deed  of  this  kind  was  meant,  or  can  be  construed  to  control  or 
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<  alter  tie  purpose  and  limited  object  expressly  declared  by  the  16  Feb.  isaa 

*  other  substantive  deeds  which  constitute  the  agreement  of  the    ^'•••v*'*^ 

panics.  tee%v.  Yates 

^  The  manner  in  which  the  trustees  proceeded,  by  using  inhibi-  and  others. 

*  tion  immediately,  and  abstaining  from  any  other  measure,  strongly      ^^ 

*  confirms  this  as  the  truth  and  justice  of  the  case.     The  proceed- 

*  ings  quoted  by  them,  as  tending  to  show  the  contrary,  appear  to 

*  ha?e  taken  place  after  the  idea  was  suggested,  probably  from  im* 
^  perfect  acquaintance  with  the  real  transaction,  of  turning  the  bond 

*  to  a  different  purpose. 

*  The  Lord  Ordinary  is  far  from  being  satisfied  with  the  answer 
^  made  to  the  separate  objection  to  the  validity  of  the  adjudication 

*  from  the  indefinite  nature  of  the  bond.     He  doubts  whether  it  is 
^  a«y  good  answer  to  say,  that  the  adjudication  is  only  used  for  se- 

*  curity,  and  that  the  amount  of  the  debts  may  be  ascertained  in 

*  the  ranking.     The  diflficulty  is,  that  however  legally  effectual  the 

*  4)eBd  might  be  in  itself,  it  may  have  required  constitution  of  a 
^  specific  debt  before  adjudication  of  real  estate,  whether  for  secu- 

*  rity  or  payment,  could  proceed.  But  he  only  expresses  this  as  a 
^-serious  doubt;  and  means  to  put  his  judgment  on  the  other  ground, 

*  the  true  meaning  and  legal  import  of  the  deeds. 

*  With  regard  to  the  question  concerning  the  arrears  of  annuity, 

*  the  Lord  Ordinary  thinks,  that,  in  the  circumstances,  no  relevant 

*  objection  has  been  condescended  on.     The  claimants  merely  say 

*  that  no  diligence  was  used  for  their  annuities.     In  this  they  ap* 

*  pear  not  to  be  correct,  as  arrestments  were  used.     But  indepen- 

*  dent  of  this,  these  annuities  were  secured  by  infeftment ;  and  it 
^  would  be  a  great  deal  too  sharp  to  say,  that  the  trustees  had  lost 
*soch  a  security  because  lliey  did  not  use  and  proceed  with  dili- 

*  gence  upon  every  failure  of  the  debtor  to  pay.     There  might  be 

*  a  case  in  which  negligence  would  infer  such  a  forfeiture.      But 

*  there  must  be  much  stronger  facts  than  any  thing  stated  in  this 
^  ease  to  warrant  such  a  result.' 

Both  parties  reclaimed. 

Sir  William  Eliott's  trustees  prayed  for  an  alteration  of  the  Punuen* 
foregoing  interlocutor,  so  far  as  it  *  finds  that  the  claimants,  Joseph  ^'^*'* 

*  Brookes  Yates  and  James  Macallan,  are,  by  their  adjudications, 

*  preferable  to  the  reclaimers,  the  trustees  of  Sir  W.  F.  Eliott, 

*  Bart.,  in  so  far  as  the  claim  of  the  latter  is  founded  on  their  ad- 

*  judication  led  on  the  bond  for  L.30,000,'  and  *  prefers  the  said 
'  Joseph  Brookes  Yates  and  James  Macallan,  pari  passu,  accord- 

*  ^"gly/  ftnd  in  so  far  as  it  finds  them  entitled  to  expenses ;  and  to 
find  that  the  reclaimers  are  preferable  on  the  fund  in  medio,  in 
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16  Feb.  183a  terms  of  their  claim ;  and  also  to  find  the  said  Joseph  Brookes 
Yates  and  James  Macallan  liable  to  the  reclaimers  in  the  whole 
expenses. 

Yates  and  mandatary  prayed  for  an  alteration  of  the  prefixed 
interlocutor,  in  so  far  as  it  finds  '  that  no  relevant  or  suflicient  ob- 
<  jection  has  been  condescended  on  to  the  claim  of  preference  ad- 
'  Yanced  by  Eliott's  trustees  for  the  sums  of  money  due  to  them  im- 

*  der  the  bond  of  annuity  for  L.TOO,  referred  to  in  the  proceedings, 

*  their  infeftment  thereon,  and  the  arrestments  used  by  them,  and 
« to  that  extent  prefers  them  accordingly,  primo  loco ;'  and  in  so 
far  also  as  the  reclaimers  are  found  entitled  to  expenses,  only  sub- 
ject to  modification,  in  the  principal  discussion ;  aad  to  sustain  the 
objections  to  the  preference  claimed  by  Sir  William  F.  Eliott's  trus- 
tees, in  virtue  of  their  bond  of  annuity,  and  reject  the  siud  claim 
accordingly ;  and  to  prefer  the  reclaimers  upon  the  fond  in  medio 
primo  loco,  in  terms  of  their  claim,  and  to  find  them  entitled  to  th^ 
full  expenses. 

Lord  Justice^Cierk, — As  to  the  first  point,  it  is  our  duty  to  con- 
sider the  whole  of  the  deeds  together ;  and  it  is  necessary  also  to 
take  into  view  the  proceedings  of  the  creditors,  to  which  reference 
is  made  throughout  the  whole  of  the  deeds.  Taking  all  these  into 
consideration,  the  nature  of  the  transaction  was  manifest.  The 
meaning  and  purpose  of  the  bond  for  L.30,000  clearly  was  to  pre- 
vent separate  diligence  being  done  by  the  creditors  during  the  three 
years,  and  the  other  claimants  were  quite  entitled,  at  the  expiry  of 
that  time,  to  use  their  rights. 

Lard  Meadowbank. — I  cannot  doubt  that  this  was  the  meaniog 
of  the  transaction  after  reading  the  deed. 

Lord  Medun/n  concurred. 

Lord  Glenlee  absent. 

Upon  the  point  raised  by  the  other  reclaimer,  the  Lord  Ju^ 
tice^  Clerk  also  agreed  with  the  Lord  Ordinary,  who  had  in  one 
word  explained  it  in  his  note. 

Lord  Medwyn  was  clear  that  infeftment  was  sufiScient  intimation, 
and  so  thought  Lord  MeadowboTik^ 

Their  Lordships  then  refused  both  the  reclaiming  notes,  and 
mitted  to  the  Lord  Ordinary. 


opinion  of 
Court. 


Judgment. 


Lord  Ordinary,  Monereiff.  For  Eliott's  Trustees,  D.  M'NmM.  For  M( 

Yates  and  Macallan,  Wkigham^  O.  G.  BelL     Hotm  ^  Rote,  W.  &   and  AindiM, 
Macallan  {•  Graham^  W.  S.  Agents.        F,  Clerk. 

R. 
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FIRST  DIVISION. 

No.  LXXII.  nth  February  1838. 

ROSE  M*NAUGHTON 
against 

WILLIAM  GLASS. 

Proof. — Oath  in  Supplement. — Faundy  that  where  a  semiplena 
probatio  has  been  established^  emd  the  oath  of  the  pursuer  in  sup^ 
fiUment  is  taken^  it  is  competent  fir  the  defender,  in  cros&^xamina^ 
tionj  to  put  special  interrogatories,  altlwugh  the  pursuer^ s  counsel 
had,  in  the  examination  in  chief,  put  the  general  question,  to  which 
the  pursuer  had  deponed  in  the  affirmative. 

Here  the  Court,  holding  a  semiplena  probatio  to  have  been  esta-  Narrative, 
blished,  made  a  remit  to  have  the  pursuer's  oath  in  supplement ; 
when  the  Commissioner  intimated,  that  not  being  himself  aware 
of  the  particulars,  and  looking  on  the  oath  as  truly  a  part  of  the 
pursuer's  proof,  he  thought  that  the  counsel  for  the  pursuer  should 
commence  the  examination,  and  the  counsel  for  the  defender  should 
then  cross-examine. 

The  pursuer's  counsel  then  put  the  general  question  at  once  to 
her,  to  which  she  deponed,  that  the  defender  was  the  father  of  the 
child. 

The  defender's  counsel  having  proposed  to  put  some  special  in- 
terrogatories on  cross-examination,  the  pursuer  objected,  on  the 
general  rule  of  examination  laid  down  by  Erskine,  particularly  in 
regard  to  reference  to  the  oath  of  parties,  that  the  general  question 
havbg  been  put,  no  matter  by  whom,  no  special  questions  could 
be  afterwards  competently  asked. 

The  Commissioner  repelled  the  objection. 

The  pursuer  appealed  to  the  Lord  Ordinary,  who  pronounced 
the  following  interlocutor  and  note  : 
*  The  Lord  Ordinary  having  considered  the  two  reports  by  the  Lord  Ordi- 

*  Commissioner,  and  heard  parties  on  the  appeal  taken  by  the  pur-  "o^^^^y^"**'" 
^fitter  against  the  judgment  of  the  Commissioner,  allowing  the  de- 

*  fender  to  put  special  interrogatories  to  the  pursuer,  while  under 

*  examination  on  her  oath  in  supplement,  dismissed  the  said  ap- 

'  peal,  and  allowed  the  sealed  part  of  the  deposition  to  be  opened 
up. 


488 


DECISIONS  OF  THE 


No.  72. 


M'Naugbton 
V,  Glass. 

Note. 


17  Feb.  1838.      Note. — <  In  the  case  of  Jameson  v.  Barclay,  14th  Jan.  1820, 

*  the  Court  refused  to  allow  a  woman,  who  had  been  examined  on 
^  her  oath  of  supplement,  in  an  action  by  her  for  the  aliment  of  a 

*  natural  child,  to  be  questioned  at  large,  after  answering  the  g^ 

*  neral  question  affirmative   of  the  paternity.     But  the  session 

*  papers  show  that  the  defender  allowed  the  general  question  to  be 

*  put,  and  that  then,  and  not  till  then,  he  proposed,  before  the 

*  justices,  to  examine  her  in  detail.     This  the  justices  refused  to 

*  allow.     There  was  then  an  adyocation,  which  Lord  Cringletie 

*  passed,  expressly  because  he  thought  the  justices  wrong  in  this. 

*  The  passed  bill  came  before  another  Lord  Ordinary,  before  whom, 
'  as  before  the  Court,  on  advising  the  first  petition,  this  point 

*  seems  to  have  been  abandoned,  for  there  was  no  argument,  and 

*  no  interlocutor  upon  it.     But  after  losing  the  case  on  its  merits, 

*  the  defender  lodged  a  second  reclaiming  petition,  in  which  he  pro- 

*  posed  to  be  allowed  then  to  renew  the  examination.     This  the 

*  Court  refused,  on  the  ground,  that,  *  where  the  general  question 
**  is  put  first,  the  Court  will  not  compel  a  party  to  answer  ques- 
**  tions  which  are  put  with  a  view  to  make  her  perjure  herself.' 

*  But,  in  the  present  case,  the  Commissioner  attests  that  the  de- 

*  fender  proposed  that  he  should  begin  by  putting  special  questions. 

*  The  Commissioner  was  against  this,  and  stated,  that  he  thought 

*  that  counsel  for  the  pursuer  should  begin,  this  being  a  part  of 

*  her  proof ;  '  it  being  understood,  that  if  he  put  the  general  ques- 
^'  tion  before  the  cross-examination,  that  question  was  nevertheless 
"  to  be  held  as  not  having  been  put  till  the  end  of  the  whole  de- 
*^  position.'     There  was  no  recorded  objection  by  the  pursuer  to 

<  this  arrangement.  She  then  began  at  once  by  putting  the  gene- 
'  ral  question,  and  having  got  a  favourable  answer,  refuses  to  let 

<  any  counter-interrogatories  be  put  by  the  defender.' 
The  pursuer  reclaimed. 


Opinion  of 
Court. 


At  advising. 

Lord  Gillies. — There  are  many  regulations  in  regard  to  evi- 
dence made  oh  metam  perjurii.  It  may  be  very  proper ;  but  they 
do  not  appear  to  me  to  be  at  all  judicious.  If  the  witness  is  pro- 
fligate enough  to  perjure  himself,  why  should  he  be  protected  from 
the  consequences  of  his  perjury  ?  I  agree  with  the  Lord  Ordinary 
in  thinking  the  cross-examination  competent. 

Lord  President. — I  do  not  think  that  this  is  a  matter  of  eyidence 
at  all.  The  pursuer  is  not  a  witness.  She  gives  her  oath  in  sup- 
plement of  the  truth.  Now,  if  she  chooses  to  give  this  oath  in 
supplement,  I  must  be  allowed  to  ask  her  reasons  for  stating  so 
and  so.     There  are  other  cases  in  which  an  oath  in  supplement  is 
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admitted,  where  the  refusing  a  special  after  the  general  interroga^  17  Feb.  1838L 
tory  would  lead  to  strange  results.     Suppose  that  a  trunk  is  lost    ^^^v^^ 
on  board  of  ship,  and,  in  an  action  for  the  value,  the  pursuer  de-  ^^  *q|^  ^" 
poned  that  it  contained  goods  to  the  amount  of  L.2000,  can  I  not      77- 
ask  what  these  goods  were  ?   I  think  we  must  adhere.  Couru"  ^ 

Lord  Mackenzie. — As  to  the  general  rule,  it  is  not  necessary  to 
decide  in  the  present  occasion.     I  agree  that  it  is  most  inexpedient 
to  give  witnesses  an  opportunity,  from  the  fear  of  peijury,  of  per- 
juring themselves  with  impunity.     But  though  I  may  have  a  spe- 
culative opinion  upon  that  point,  I  would  not  overturn  the  general 
rule.     The  present,  however,  is  altogether  a  special  case, — ^the 
reverse  of  that  stated  by  Erskine;  for  here  it  is  said  that  the 
e?idence  was  part  of  the  pursuer's  proof,  and  then,  afterwards,  that 
qpecial  questions  are  not  to  be  put,  although  it  had  been  previously 
agreed  on  that  they  were  to  be  competent.     Therefore,  on  the 
special  grounds  of  this  case,  I  am  for  adhering  to  the  interlocutor. 
.  Lard  Corehouse. — I  am  clearly  of  that  opinion.     If  I  examine  a 
witness  in  chief,  and  ask  him  at  first  a  general  question,  I  cannot 
thereby  prevent  the  cross-examination,  on  the  specialties,  by  the 
other  parties,  although  I  may  be  cut  out  myself  from  putting  any 
to  him.     In  the  present  case,  the  examination,  according  to  strict 
regularity,  ought  to  have  been  carried  on  by  the  Commissioner. 
He,  however,  allows  the  counsel  for  the  pursuer  to  examine  his 
client,  who,  accordingly,  puts  the  general  question.    Can  it  be  held 
that  the  pursuer's  own  counsel  can  prevent  the  defender  from  put- 
ting special  questions  ?  It  was  not  the  defender  who  put  the  gene- 
ral question,  and  so  he  should  not  be  excluded  from  putting  the 
special.     The  case,  therefore,  quoted  from  Erskine  does  not  ap- 
ply. 

The  Court  unanimously  adhered.  Judgment. 

Lord  Ordinary,  Coekimnu         Act.  E,  S.  Gordon.        Alt.  A.  JH'NeiB.        Biichio 
i  SUl,  W.  S.  and  J.  Bfodie^  &  S.  C.  Agents.        N.  Clerk. 

C  Iv. 
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FIRST  DIVISION. 

No.  LXXIII.  nth  February  1838. 

ELIZABETH  CRAIGIE 
against 

EDWARD  HOGGAN. 

Husband  and  Wife.  —  Marriage.  —  Proof. — Where  a  party 
wrote  to  a  woman  with  whom  he  had  been  holding  iOicit  co/mec^ 
tum,  *  IshaUj  at  my  decetzsey  leave  a  declaration  acknowledging 
'  you  as  my  lawful  vyife^  which  will  secure  to  you  the  annuity  pay- 

*  able  from  the  Widows*  Fund  of  Writers  to  the  Signet  f  to  which 
she  answeredj  <  /  do  hereby  declare  to  take  you  for  my  lawful  huS' 

*  band^  in  terms  of  the  documents  which  you  have  made  out  ;*  and 
lie  then  shortly  after  delivered  a  solemn  written  declaratumy  that 
he  had  not  granted^  and  could  not  grants  any  letter  with  such  an 
obligation  as  the  one  to  her  contained^  to  any  other  person^  after 
which  several  copulas  took  place, — found,  that  a  marriage  had 
thus  been  completed,  which  could  not  be  annulled  by  the  wonuais 
consenting  to  yield  up  the  letters^  or  by  any  other  form  of  release. 

NamtiTe.        This  is  the  sequel  of  the  case  formerly  reported  on  the  19th  Ja- 
nuary 1837,  (jF.  C.  vol.  xii.  p.  309.) 

The  narrative  is  already  given  so  fully,  with  aU  the  documents, 
in  the  former  report,  that  it  is  unnecessary  to  repeat  them  again. 

It  is  proper,  however,  to  state,  in  addition,  that  the  evidence  of 
the  father  and  sister,  which  was  admitted,  by  the  judgment  then 
pronounced,  was  to  this  effect : 

The  father  said,  that  a  night  or  two  after  the  first  letter  written 
by  the  defender,  that  of  the  8th  March  1834,  antedated  to  the  25th 
January,  he  begged  to  see  Hoggan,  and  told  him  that  *  he  was 
<  not  satbfied  with  the  stipulation  of  secrecy  in  the  letter,  and  that 
*  the  marriage  should  be  made  public.  That  Hoggan  said  that  he 
'  wished  '  it '  to  be  kept  private  for  some  time,'  &c.,  which  was 
understood  by  the  deponent  to  mean  the  marriage ;  and  the  de- 
ponent told  him,  that  unless  the  marriage  was  made  public,  he 
(deponent)  would  consult  counsel  as  to  raising  a  declarator  of  mar- 
riage. 

The  sister,  Ann  Craigie,  deponed,  that  she  had  an  interview 


No.  73.  COURT  OF  SESSION,  491 

vith  the  defender,  and  had  asked,  <  what  he  meant  hy  the  ex*  17  Feb.  1838. 
pressioD  in  his  letter,  as  to  keeping  the  marriage  priYate  ?*  that    '^'^'V'*^ 
he  said  he  wished  to  keep  it  private,  as  it  would  hurt  him  to  pub-  ^^n? 
lish  it ;  that  she  urged  him  <  to  make  the  marriage  public,'  but  he     — - 
refused ;  and  that  he  nearer  *  contradicted '  her  for  using  the  word  N*"***'*- 
<  marriage '  in  this  conversation. 

It  likewise  appeared  that  copulas  had  repeatedly  taken  place 
subsequent  to  the  letters.  Indeed,  the  defender  had  lived  for  months 
with  the  pursuer  previous  to  taking  the  house  in  Warriston  Cres- 
cent, in  respectable  lodgings,  where  they  were  looked  on  as  man 
and  wife,  calling  themselves  Mr  and  Mrs  Meikleham. 

The  ipunvier  pleaded — That  the  marriage  was  made  out  by  the  Pursuer's 
promise  contained  in  the  written  documents,  followed  by  a  copula ;  ^^^*^ 
and  could  not  be  annulled  by  any  subsequent  release  on  her  part* 

The  deteniev  pleaded — That  the  first  letter  contained  a  future  Defender's 
and  contingent  promise  of  marriage,  to  leave  her  a  certain  status  ^^^ 
at  his  death ;  and  therefore  the  subsequent  declaration  had  not 
necessarily  implied  a  de  preBsenti  promise  of  marriage,  but  merely 
that  he  would  not  cut  her  out  of  her  provision  ;  that  nothing 
followed  on  the  faith  of  the  letter,  because  connection  had  com- 
menced prior  to  it,  and  would  have  continued  though  the  letter  had 
not  been  granted. 

But,  at  all  events,  the  letters  had  been  voluntarily  given  up ; 
and  no  copula  had  been  proved  to  have  taken  place  from  the  time 
when  they  were  granted  until  after  they  had  been  restored ;  and 
thus  nothing  had  taken  place  to  constitute  marriage. 

The  Lord  Ordinary  pronounced  this  interlocutor :  <  Finds  fiusts,  i^rd  Ordi- 

*  circamstances  and  qualifications  proved,  relevant  to  infer  marriage  >>**7'>  1°^^- 
<  between  the  pursuer  and  defender :  Finds  them  married  persons, 

'  hosband  and  wife  of  each  other,  accordingly :  Therefore,  ordains 

*  the  defender  to  adhere  to  the  pursuer,  and  to  cohabit  with,  treat, 

*  cherish  and  entertain  her  as  his  wife,  in  terms  of  the  conclusions 

*  of  the  libel,  and  decerns :  Finds  the  defender  liable  in  expenses, 

*  and  allows  an  account  thereof  to  be  given  in,  and  to  be  taxed  by 

*  the  Auditor :   Farther,  and  in  regard  to  the  conclusion  for  aliment 
^  in  case  of  non-adherence  on  the  part  of  the  defender,  appoints 

*  the  cause  to  be  enrolled,  that  parties  may  be  heard  thereupon.' 

Note. — «  The  question  will  be  found  to  depend  in  a  great  mea-  ^^te. 

*  sure,  if  not  entirely,  upon  the  import  of  the  writings  which  passed 

*  between  the  parties  in  March  1834.     The  Lord  Ordinary  has 

*  felt  it  to  be  one  of  considerable  diflBculty, — a  difficulty  arising 
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17  Feb.  1838. 


Cratgie  o. 
Iloggaii. 

Note. 


from  the  very  equivocal  mode  of  expression  used,  and  as  he  can* 
not  lielp  thinking  intentionally  used  by  the  defender  in  these  let- 
ters. They  are  certainly  not  the  letters  of  a  person  intending  to 
declare,  without  subterfuge  or  ambiguity,  a  present  intention  to 
contract  marriage,  merely  qualified  with  the  condition  that  it 
should  be  kept  secret.  They  have  as  little  the  appearance  of  let- 
ters unequivocally  intimating  to  the  party  to  whom  they  are  ad- 
dressed, that  the  connection  bad  been,  and  was  to  continue  illicit, 
and  undertaking  merely  an  obligation  for  a  pecuniary  provision. 
There  is,  however,  yet  another  object  which  theivriter  might  have 
had  in  view,  viz.  to  create  an  impression  on  the  mind  of  the  party 
receiving  them,  that  they  amounted  to  a  declaration  of  marriage, 
while  the  mode  of  expression  left  the  means  of  escape,  if  he  found 
it  convenient  to  deny  tlieir  effect.  The  Lord  Ordinary  has  found 
himself  compelled  to  adopt  the  last  supposition  as  the  true  one ; 
but  the  mere  circumstance  of  the  defender's  intention  in  this  par- 
ticular is  not  conclusive.  The  questions  will  still  remain,  1j£, 
Whether  the  letters  did  admit  of  being  construed  as  present  de- 
clarations ?  2(//y,  Whether  the  pursuer  did  receive  and  construe 
them  as  such  ?  and,  lastly^  Whether  the  defender  knew  that  that 
construction  was  put  upon  them  by  the  pursuer  ?  For,  if  these 
questions  are  answered  in  the  affirmative,  the  defender  will  be 
bound,  and  cannot  be  allowed  to  plead  the  concealed  and  fraudu- 
lent intention  with  which  the  writings  were  framed,  in  defeat  of 
the  meaning  put  upon  them,  and  known  by  him  to  be  so  put  upon 
them  by  the  other  party. 

<  The  first  letter,  bearing  date  the  25th  January  1834,  but  of 
which  the  true  date  is  admitted  to  be  the  8th  of  March,  is  strongly 
indicative  of  some  such  intention  as  that  already  alluded  to.  In 
fact,  it  is  impossible  for  the  defender  to  give  to  it,  according  to 
his  own  view,  any  reasonable  or  consistent  meaning.  It  sets  out, 
no  doubt,  with  stating  his  anxiety  to  provide  for  the  defender, 
and  promises  to  leave,  at  his  decease,  a  declaration  acknowledging 
her  as  his  lawful  wife.  It  then  assigns,  as  a  reason  for  not  giving 
her  instant  possession  of  the  declaration,  that  he  would  be  com- 
pelled to  announce  the  fact  to  the  collector  of  the  Widows'  Fund. 
Looking  at  the  terms  of  the  existing  statute  on  the  subject  of  that 
Widows'  Fund,  it  may  well  be  questioned  how  far  this  last  re- 
presentation was  correct.  But  what  is  of  more  importance,  it  is 
nearly  certain  that  the  defender  must  have  been  satisfied  at  the 
very  time,  that  the  obligation,  according  to  his  construction  of  it, 
was  absolutely  worthless.  The  defender  is  a  writer  to  the  signet, 
and  could  not  be  ignorant  on  a  point  which,  even  amongst  the 
comparatively  uninitiated,  may  be  now  considered  as  a  matter  of 
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<  notoriety,  that  unless  marriage  is  contracted  during  lifetime,  the  17  Feb.  1838. 

*  mere  declaration  left  at  death  will  not  confer  the  character  of    ^^^V^^ 

<  widow.     If  the  defender,  then,  had  a  private  object  in  this  letter,  h^mm!" 

<  different  from  that  of  an  admission  of  marriage  de  prsesenti,  it  was     

<  not  so  much  the  object  of  defrauding  the  Widows'  Fund,  as  that     ^^^*' 

*  of  defrauding  the  young  woman  he  was  addressing,  not  only  of 

*  her  belief  of  marriage,  but  of  her  hopes  of  a  provision  ;  but  while 

*  this  letter  does  not  present  any  very  clear  or  consistent  meaning 

*  if  strictly  construed,  it  might,  when  read  more  loosely,  very  easily 

<  create  the  impression  that  it  admitted  the  existence  of  the  marriage 

<  at  the  time,  while  it  merely  postponed  the  granting  of  a  document 

<  in  evidence  of  that  existing  marriage,  in  consideration  of  the  de- 

<  fender's  motives  for  keeping  the  marriage  secret   Though  far  from 

*  being  explicit,  it  is  a  letter  which  might  have  been  written  by  a 

*  party  who,  knowing  and  admitting  that  he  was  married,  stipulated 

*  only  for  the  delay  of  the  delivery  of  a  document  which  would  at 

*  once  enable  the  other  party  to  declare  it.     And  with  reference  to 
'  this  last  construction,  the  circumstance  of  the  antedating  of  the 

*  letter  is  not  immaterial.     It  is  admitted  that  this  was  done  to 

*  please  the  pursuer ;  and  as  she  was  then  pregnant,  there  was  an 

*  intelligible  object  in  the  antedating  of  the  letter  if  it  referred  to 

*  an  existing  marriage  ;  while,  according  to  the  view  of  the  letter 

*  taken  by  the  defender,  the  antedating  is  utterly  inexplicable  and 

*  unmeaning. 

*  But  that  letter  must  not  be  taken  singly, — it  must  be  combined 

*  with  the  rest  of  the  correspondence.  It  was  followed  by  the  let- 
^  ter  from  the  pursuer  of  the  same  day,  commencing,  *  Dear  E^- 
**  ward, — I  do  hereby  declare  to  take  you  for  my  lawful  husband, 
*'  in  terms  of  the  document  which  you  have  made  out,'  &c.  One 
^  fact  regarding  this  letter  is  admitted,  viz.  that  it  was  delivered  to 

*  the  defender,  although  he  denies  that  he  retained  it,  but  avers  that 
^  he  objected  to  it,  and  threw  it  into  the  fire  in  the  presence  of  the 

*  pursuer.     Upon  these  last  points  there  is  no  evidence  on  either 

*  side, — certainly  no  conclusive  evidence ;  for  the  Lord  Ordinary 

*  cannot  view  in  that  light  the  inferences  drawn  respectively  by  the 
'  parties  from  the  statements  made  to  counsel,  and  the  correspon- 
'  dence  which  took  place  relative  to  the  opinions  of  those  counsel. 

*  The  admitted  fact,  however,  of  such  a  letter  being  written  and 

*  delivered  to  the  defender,  is  evidence  of  the  meaning  attached  by 

*  the  pursuer  to  the  preceding  letter  of  the  defender,  and  is  also 
'  evidence  of  the  communication  by  her  to  the  defender  of  the  mean- 
'  ing  so  put  upon  it;  and  it  would  rather  appear  to  the  Lord  Ordi- 
^  fiary  that  the  defender  was  bound  to  produce  something  more  con- 
'  elusive  than  his  own  mere  averment  of  his  rejection  of  tfiat  letter. 
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17  Feb.  1838. 


Craigie  o. 
Hoggan. 

Note. 


As  the  correspondence  did  not  stop  there,  the  continiiance  of  it 
clearly  allowed  the  opportunity  of  placing  this  matter  beyond  the 
reach  of  doubt.  But  it  so  happens,  that  the  remaining  part  of  the 
correspondence  fortifies  the  presumption  that  the  pursuer's  letter 
had  not  been  repudiated  by  the  defender,  and  is,  according  to 
every  probability,  nearly  irreooncileable  with  his  statement  upon 
this  subject. 

<  The  next  letter,  that  of  29Ui  March  1834,  begins,  <  Dear 
Elizabeth, — It  is  most  assuredly  my  intention  to  provide  for  yoo 
to  the  utmost  extent  my  means  will  perm:t  during  the  remainder 
of  your  life  while  we  are  separate  from  each  other,'  and  it  is  ad- 
mitted that  the  last  member  of  this  sentence  stood  originally 

while  unmarried,'  and  was  altered  to  the  present  form  of  expres- 
sion on  the  application  of  the  pursuer,  and  that  the  alteration  <  was 
made  to  please  her.' 

*  Now,  it  appears  to  the  Lord  Ordinary  that  this  was  just  the 
occasion  on  which  the  defender,  if  he  truly  had  rejected  the  pur- 
suer's letter  of  dth  March,  must  have  adhered  to  the  expressions 
originally  used.  It  was  the  very  opportunity  for  taking  off,  by  a 
written  qualification  or  denial,  the  effect  of  any  erroneous  con- 
struction put  upon  his  former  letter  by  the  pursuer.  Yet,  instead 
of  taking  that  opportunity,  he  agrees  to  the  substitution  of  a  cer- 
tain form  of  expression,  which,  contrasted  with  that  struck  oot^ 
amounts  very  nearly  to  complete  evidence  of  acquiescence  in  the 
view  taken  by  the  pursuer  in  her  letter  of  the  8th  March  of  their 
relative  situations.  As  it  is  admitted,  then,  that  the  pursuer's 
letter  of  the  8th  March  was  written  and  delivered  to  the  defender, 
as  there  is  no  evidence  of  his  rejection  of  it,  but,  on  the  contrary, 
the  adoption  by  him  of  a  phrase,  in  the  letter  of  the  29th,  nearly 
irrecondleable  with  such  rejection,  there  is  a  preponderance  of 
evidence  in  support  of  the  presumption  that  her  letter  of  the  8th 
had  been  received  and  retained  without  objection. 

<  Next  comes  the  letter  of  the  1st  April : — '  I  hereby  dechre 
'  most  solenmly  before  Almighty  God,  that  I  never  granted  a  let- 
'  ter  to  any  one  such  as  I  have  given  to  you,  and  cannot  now  grant 

any  letter  with  such  an  obligation  to  any  other  person,  as  I  eon« 
aider  myself  bound  by  my  letter.' 

<  The  defender  seems  to  think  that  this  letter  may  be  easily  dis- 
posed of.     According  to  his  view,  it  merely  stated  <  that  he  cod- 

<  sidered  himself  bound  to  abide  by,  and  fulfil  the  obligation  which 

*  he  had  granted  by  the  letter  dated  in  January ;'  which  again, 

according  to  him,  meant  nothing  more  than  to  enable  her  to  go 

against  the  fund  of  the  Society  of  Writers  to  the  Signet  for  the 

annuity,  *  the  question  being  herC)  not  whether  this  was  a  proper 
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^^  or  improper  parpoBe,  but  whether  it  was  not  plainly  the  meaning  17  Feb.  18^. 
^  of  the  letter.'     The  Lord  Ordinary  must  demur  to  this  reason- 
^  iog.     In  the  ^rst  placei  the  words  are  not  merely  that  *  he  will  Hoggan.* 
**  not  grant,'  but  that  he  cannot  grant  such  an  obligation  to  any     

<  other  person, — words  which  clearly  imply  an  indissoluble  or  irre- 
^  vocable  engagement.     Secondly^  The  previous  correspondence  ad- 

<  mitting  at  least  by  possibility  of  this  last  construction,  it  being 

<  proved  that  aach  a  construction  had  been  put  upon  it  by  the  pur^ 
^  auer,  and  there  being  a  strong  presumption  that  he  had  acquiesced 

<  in  that  construction,  the  solemnity  of  the  adjuration  in  the  letter 

*  of  the  1st  of  April,  enters  deeply  into  the  question  as  a  question 

<  of  evidence  of  intention.     That  the  defender  should  caU  God  to 

<  witness  a  legitimate  but  secret  engagement,  and  which,  for  this 

<  last  reason,  might  require  and  justify  such  an  appeal,  was  perfect- 

<  ly  natural  and  proper.     But  is  any  man  to  be  allowed  to  state  in 

<  a  court  of  justice,  that  his  meaning  was  only  to  call  Almighty 

<  God  to  witness  his  engagement  to  provide  for  his  associate  in  an 

<  illicit  intercourse  through  the  medium  of  what  he  himself  admits 
^  to  be  a  gross  fraud?  Can  it  be  supposed  that  the  pursuer  could 

*  have  viewed  it  in  that  light  ?  Is  it  not»  on  the  contrary,  quite  clear 
^  that  the  pursuer  was  entitled  to  consider  an  obligation  so  solemnly 

*  attested,  as  importing,  in  the  first  place,  a  legitimate  engagement, 

<  and,  at  all  events,  an  irrevocable  engagement,  neither  of  which 

*  conditions,  it  will  be  observed,  can  be  possibly  applicable  to  it,  as 

<  explained  by  the  defender  ? 

*  Such,  then,  being  the  letters,  it  only  remains  for  the  Lord  Or- 

*  dinary  to  consider  the  evidence  of  the  pursuer's  father  and  sister, 

*  whose  examination  has  been  authorised  by  the  Court,  in  the  spe- 

*  cial  circumstances  of  this  case.     It  is  needless  to  state,  that  wit- 

<  nesses  so  circumstanced  must  be  presumed  to  have  a  strong  bias ; 

<  and  that  their  testimony,  if  unsupported,  a  fortiori  contradicted, 

<  must  be  received  with  great  hesitation.     The  testimony  of  these 

*  witnesses,  however,  seems  to  stand  clear  of  any  imputation  on  the 

*  score  of  appearance  of  partiality,  and  is,  in  all  its  essential  particu- 

<  lars,  consistent  with  the  inferences  which  the  Lord  Ordinary  has 

<  thought  himself  entitled  to  draw  from  the  letters  themselves.    By 

<  the  testimony  of  both  these  witnesses,  it  is  clear  that  they  con- 

<  ceived  and  expressed  that  belief  to  the  pursuer,  that  it  was  the 

<  secrecy  of  the  marriage,  and  not  the  postponement  of  it,  which 

<  they  understood  to  be  his  object  in  the  letters.    And  it  is  equally 

*  clear,  according  to  their  evidence,  that  that  view  was  admitted,  or 

<  at  least  acquiesced  in,  by  the  defender.     Upon  the  whole,  then, 

*  the  Lord  Ordinary  has  formed  the  opinion)  that  the  letters,  com- 
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billed  with  the  parole  proof  by  the  pursuer's  father  and  sister, 
afford  sufficient  evidence  of  a  de  prsesenti  declaration  of  marriage. 

*  As  to  the  remaining  part  of  the  parole  proof,  and  the  whole  pro- 
ceedings of  the  parties,  after  the  raising  and  abandonment  of  the 
declarator  of  marriage,  there  seems  to  be  a  great  difficulty  in  con- 
necting them  with  the  correspondence  hitherto  considered.  This 
arises  from  the  defect  of  the  evidence  of  the  conditions  on  which 
the  action  was  abandoned.  The  defender  alleges,  that  it  was  in 
consideration  of  his  becoming  bound  to  grant  the  pursuer  a  pecn- 
niary  provision ;  while  it  is  averred  by  her,  on  the  other  hand, 
that  she  agreed  to  abandon  the  action,  and  give  up  the  documents 
on  which  it  was  founded,  solely  in  consideration  of  his  engaging 
to  give  her  an  absolute  and  unequivocal  acknowledgment  of  her 
status  as  his  wife. 

'  As  a  mere  question  of  probabilities,  the  Lord  Ordinary  has  no 
hesitation  in  avowing  his  belief  in  the  latter  statement'  Even  ia 
the  most  trivial  question  of  pecuniary  obligation,  a  party,  a  pro- 
fessional person,  who  contrived  to  transact  with  his  adversary,  an 
inexperienced  young  woman,  under  the  cautious  seclusion  of  her 
parents  and  legal  advisers,  could  not  well  complain  of  any  un&- 
vourable  construction  being  put  on  his  conduct.  But  these  unfa- 
vourable presumptions  are  incalculably  stronger  in  the  present 
ease,  where  the  defender  must,  from  the  nature  of  his  connection 
with  the  pursuer,  have  had  a  great  influence  over  her;  and  where, 
having  got  her  into  his  power,  and  having  obtained,  through  her 
means,  possession  of  all  the  documents  considered  to  be  of  im- 
portance, he  induced  her  to  abandon,  by  her  own  unadvised  act, 
that  legal  proceeding  which  she  bad  commenced  under  the  sanc- 
tion and  council  of  her  natural  guardians  and  legal  advisers.  But 
whatever  may  be  the  probabilities,  the  Lord  Ordinary  is  of  opinion, 
that  there  is  no  sufficient  proof  of  the  terms  on  which  the  pursuer 
agreed  to  give  up  the  action  of  declarator. 

^  And  it  may  be  observed,  that  this  circumstance  goes  far  to  ex- 
clude the  second  or  alternative  view  of  the  case  maintained  by  the 
pursuer,  viz.  that  the  continued  connection  between  the  parties, 
after  they  left  Edinburgh  on  the  22d  of  April  1834,  when  com- 
bined with  the  letters  of  the  defender,  must  at  any  rate  constitute 
a  marriage,  by  the  force  of  the  promise  followed  by  copula. 

^  These  letters,  viewed  as  a  declaration  de  prsesenti,  were  be- 
yond  the  reach  of  any  recall  or  surrender  by  the  parties ;  but  if 
viewed  as  constituting  merely  a  promise,  that  promise  admitted  of 
being  retracted  on  the  one  hand,  or  abandoned  on  the  Other ;  and 
no  copula  following  on  such  retraction  or  abandonment  would  be 
of  any  relevancy  in  a  question  of  marriage.     Now  here  it  is  ad- 


No.  78.  COURT  OF  SESSION.  497 

mitted  that  the  letters  were  given  up ;  and  as  there  is  no  sufficient  17  F«b.  16.38. 
proof  of  the  terms  on  which,  according  to  the  pursuer,  they  were    ^V^*^ 
so  given  up,  viz.  in  consideration  of  an  absolute  acknowledgment,  i/^tan! 

it  does  appear  to  the  Lord  Ordinary,  that  there  is  here  a  defect     

in  one  indispensable  link  of  the  pursuer's  chain  of  evidence. 

*  A  remark  of  the  same  kind  is  applicable  to  the  whole  of  those 
subsequent  proceedings,  in  so  far  as  they  are  founded  upon  sub- 
stantively, as  affording  a  proof  of  marriage  by  cohabitation,  and 
babit  and  repute.  The  doubtful  nature  of  the  terms  on  which  the 
pursuer  agreed  to  abandon  the  action  of  declarator  throws  a  cor- 
responding obscurity  over  the  true  nature  of  the  connection  which 
afterwards  subsisted  between  them.  That  connection  did  not 
continue  under  circumstances  to  make  it  in  itself  conclusive.  It 
is  proved,  no  doubt,  that  they  lived  together  as  man  and  wife,  and 
were  so  considered  in  the  lodging-houses  where  they  resided* 
But  it  is  also  proved  that  this  took  place  under  assumed  names,  a 
circumstance  which  goes  far  to  neutralise  the  inference  of  mar- 
riage ;  as  the  assumption  of  the  appearance  of  marriage  may  be 
easily  accounted  for,  from  a  consideration  of  decorum  and  con- 
venience, and  may  be  ascribed  to  such  considerations,  when  the 
true  names  are  concealed.  On  the  other  hand,  the  assumption  of 
feigned  names  is  not  absolutely  conclusive  the  other  way,  as  it  is 
quite  consistent  with  the  notion  of  a  really  existing  marriage, 
which  the  parties  wish  to  keep  secret.  It  certainly  does  not  ap- 
pear to  the  Lord  Ordinary,  that  there  is  here  any  such  incon- 
sistency, as  to  raise  doubts  of  the  true  meaning  of  the  letters  form- 
ing the  main  ground  of  the  pursuer's  action.  Even  the  expres- 
sions which  she  is  said  to  have  used  at  Dumfries  admit  of  an  easy 
explanation,  when  it  is  considered,  that  her  object  was  to  obtain 
an  unequivocal  acknowledgment  of  her  marriage,  and  that,  after 
the  abandonment  of  the  action,  and  the  delivery  of  the  documents, 
she  had  every  reason  to  believe  that  she  was  at  the  defender's 
mercy.  Neither  is  it  to  be  thrown  out  of  view,  that  there  are 
some  other  circumstances  in  these  subsequent  proceedings  which 
the  defender  will  find  it  difficult  to  explain.  The  taking  of  the 
house  in  Warriston  Crescent,  and  the  intimation  of  it  to  the  pur- 
suer's mother,  are  not  very  easily  reconcileable  with  the  notion  of 
a  mere  continuance  of  an  illicit  connection.  Inferences  still  more 
strong  may  be  drawn  from  the  letter  addressed  to  the  pursuer's 
mother  from  South  Queensferry  on  22d  April,  on  their  way  from 
Edinburgh,  and  also  from  the  letter  of  Ist  May  1834,  addressed 
by  the  defender  to  the  pursuer  in  Glasgow. 
*  These  letters  are  written  with  the  defender's  habitual  caution  ; 
<  but  no  person,  on  the  mere  reading  of  these  letters,  and  in  the 
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17  Feb.  1838.  <  ignorance  of  any  private  views  on  Lis  part,  could  for  a  moment 

^^^y^    *  suppose  that  they  implied  any  thing  but  a  legitimate  connection 

Hoggan!         *  between  him  and  the  party  to  whom  the  first  of  those  letters  reh- 

'  ted,  and  to  whom  the  second  was  actually  addressed.     Bat  the 

<  Lord  Ordinary  finds  it  unnecessary  to  remark  farther  on  the  evi- 

<  dence  of  the  proceedings  of  the  parties  after  they  left  Edinbui^h. 

*  His  opinion  is  formed  on  tlie  letters  of  the  month  of  March,  cor- 
^  roborated  as  they  are  by  the  testimony  of  the  two  Craigies ;  and, 

*  for  the  reasons  already  given,  that  opinion  is  in  favoor  of  the 

*  pursuer.' 

Opinion  of  Lord  Gillies. — I  think  the  Lord  Ordinary's  interlocutor  is  right, 

in  80  far  as  it  finds  these  parties  to  be  married  persons.  My  opi- 
nion is  not  founded  upon  all  the  circumstances  stated  in  the  note  of 
the  Lord  Ordinary ;  but  wbat  I  rest  my  opinion  upon  is  this,  that 
the  letters  contain  a  promise  on  the  part  of  the  defender  to  make 
the  pursuer  his  wife,  though  at  what  time  or  in  what  manner  is  not 
stated.  But  although  the  quando  or  quomodo  are  not  mentioned, 
yet,  holding  the  letters  to  be  a  substantial  promise  of  marriage, 
and  as  this  was  followed  by  copula,  I  am,  on  that  ground,  for  ad- 
hering to  the  Lord  Ordinary's  interlocutor.  As  to  the  view  of 
the  Lord  Ordinary,  arising  from  the  supposed  release  on  the  part 
of  the  pursuer  of  the  promise  of  the  defender,  I  do  not  think  that 
any  such  release  could  be  granted.  If  a  party  make  a  promise  of 
marriage  to  a  woman,  upon  which  a  copula  follows,  and  the  woman 
swears  that  such  a  promise  was  really  made,  but  that  she  has  sub- 
sequently released  him  from  it,  could  we  look  to  that  release  as  af- 
fecting the  marriage  in  any  way  ?  I  think  not.  Married*they  were 
by  the  promise  and  copula,  and  married  they  must  remain. 

Lord  Mackenzie. — I  take  the  same  view  of  this  case.  The  diffi- 
culty which  seems  to  have  prevented  the  Lord  Ordinary  from 
adopting  it  was,  that  he  could  not  hold  that  the  letters  amounted  to 
a  de  prsesenti  promise  of  marriage,  which  he  seems  to  think  neces- 
sary. I  am  of  an  opposite  way  of  thinking.  I  think  it  is  impos- 
sible to  go  into  the  view,  that  a  promise  is  to  have  less  eflPect  be- 
cause it  is  not  to  be  immediately  fulfilled.  I  think  the  letters  here 
amount  to  a  promise  on  the  part  of  the  defender  to  make  the  pur- 
suer his  wife  at  some  time  during  his  life,  because  it  is  not  possible 
that  a  man  can  make  a  marriage  after  he  has  ceased  to  be  in  life. 
Now,  this  promise  having  been  followed  by  the  copula,  then  the  role 
of  the  Scotch  law  applies,  to  make  them  married  persons.  I  do 
not  think  that  the  operation  of  this  rule  is  in  the  least  restricted 
from  the  circumstance  that  the  promise  was  not  of  immediate  mar- 
riage.    I  am  therefore,  for  the  reasons  I  have  just  stated,  inclined 
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to  adhere  to  the  Lord  Ordinary's  interlocutor ;  and  as  I  adopt  this  i7  Feb.  183a 
view  of  the  case,  it  will  be  unnecessary  for  me  to  go  into  the  other    ^^^V^^ 
circumstances  which  are  stated  by  the  Lord  Ordinary.  hmSTd*' 

LMtd  Corehause. — I  haye  come  to  the  same  opinion  in  this  case,     -;-;- 
on  the  grounds  which  have  been  stated  by  your  Lordships.     On  q^„°*^"  " 
looking  to  the  antedated  letter,  bearing  to  be  written  in  January, 
instead  of  the  8th  March,  the  true  date,  the  terms  of  it  will  be  found 
to  be  express.     The  defender  here  says,  in  addressing  the  pursuer, 

*  I  shall  at  my  decease  leave  a  declaration  acknowledging  you  as  my 

*  lawful  wife,  which  will  leave  to  you  the  annuity  payable  from  the 
<  Widows'  Fund  of  Writers  to  the  signet.'  Now,  the  annuity  here 
spoken  of  could  not  be  secured  to  the  pursuer  unless  she  were  mar- 
ried to  the  defender.  The  import  of  this  letter,  however,  is  not 
merely  that  she  shall  be  made  his  widow,  but  that  she  shall  be  in 
such  a  situation  as  to  come  upon  the  fund.  It  necessarily  follows 
that  he  promised  marriage,  for  that  alone  could  secure  the  annuity 
from  the  fund.  This  could  not  have  been  effectually  done  by 
leaving  a  declaration,  to  be  found  after  his  decease,  that  they  had 
been  married  persons ;  because  if  it  had  been  referred  to  her  oath, 
she  would  have  had  to  depone  that  they  had  not  been  married.  I 
think,  therefore,  the  terms  of  this  letter  imply  that  the  parties  were 
to  be  married,  and  that  they  contain  not  only  a  promise  of  marriage, 
but  an  obligation  undertaken  by  the  defender  to  marry  the  pursuer, 
which  is  much  stronger  than  a  mere  promise.  Then  this  was 
followed  by  a  copula  ;  and  thus  the  marriage  relation  was  defini- 
tively contracted  and  completed.  Then  comes  next  the  letter  of  the 
Ist  April  by  the  defender  to  the  pursuer,  in  which  he  solemnly  de- 
clares before  God,  that  he  never  before  granted,  and  cannot  now 
grant,  any  letter  with  such  an  obligation  as  that  he  had  given  her, 
to  any  one  else.  Now,  he  might  have  granted  a  similar  letter  con- 
tainmg  such  an  obligation,  except  in  the  one  case  of  his  being  a 
married  person,  or  under  the  promise  of  marriage.  In  that  case  he 
could  not,  as  he  says,  grant  any  such  letter ;  because,  in  that  situk- 
tion,  he  would  have  been  committing  an  illegal  and  an  immoral  act, 
which  the  law  holds  to  be  impossible.  I  therefore  am  of  opinion 
that  the  import  of  the  former  letter,  taken  together  with  the  one  I 
have  quoted,  makes  a  promise  of  marriage ;  and  we  see  that  this 
was  followed  by  weeks  of  copula,  evidently  on  the  belief  of  the  pur- 
suer that  what  had  passed  between  them  made  a  marriage.  Here  we 
have  all  that  the  law  of  Scotland  requires ;  and  therefore,  on  that 
ground,  I  was  for  adhering  to  the  interlocutor.  The  Lord  Ordi- 
nary does  not  adopt  this  view  of  the  case,  for  a  reason  which  I  think 
is  insufficient,  viz.  that  the  lady  abandoned  this  promise.  The  onus  of 
proving  any  such  release  lay  with  the  defender ;  but  so  far  am  I  from 
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.17  Feb..  1838.  thinking  be  has  proved  it,  that  I  think  the  reverse  has  been  dis- 
tinctly established ;  for  it  appears  that  the  lady  went  to  her  agent, 
and  stated  to  him  that  her  reason  for  wishing  the  documents  to  be 
given  up  was,  that  the  defender  no  longer  wished  to  dispute  her  sta- 
tus as  his  wife.  It  is  plain  also,  that  at  Queensferry  her  object  was  to 
give  up  the  papers,  on  a  signed  acknowledgment  of  her  status  as  a 
married  person.    It  is  said  that  this  was  not  proved ;  but  we  cannot 
presume  that  the  lady  altered  her  intention  of  the  morning  before 
reaching  Queensferry,  and  the  onus  of  any  different  intention  lies 
on  the  defender,  who  has  not  succeeded  in  any  such  proof.    He 
admits  that  he  granted  a  letter  to  her  on  that  occasion  at  Queens- 
ferry, on  which  he  says  that  he  then,  in  her  presence — ^but  by  her 
account  in  her  absence — ^burned  the  documents*    He  says  the  pur- 
port of  this  letter  was  to  secure  her  annuity :  she  says  it  was  other- 
wise ;  but  whatever  it  might  be,  he  destroyed  the  documents ;  and 
he  has  brought  forward  no  proof  that  she  intended  to  release  him 
from  the  obligation  he  had  come  under.     On  the  contrary,  we  find 
the  intercourse  continuing,  on  the  presumption,  on  the  part  of  the 
pursuer,  that  she  was  a  married  person.     I  do  not  found  my  opi- 
nion on  all  the  grounds  stated  by  the  Lord  Ordinary  in  his  note, 
but  I  am  for  adhering  to  his  Lordship's  interlocutor. 

Lord  President. — I  am  entirely  of  the  same  opinion,  and  have 
been  so  from  the  beginning.  The  defender  appears  to  have  over- 
shot himself  in  endeavouring  to  play  the  same  game  as  Fullerton, 
by  attempting  to  make  a  marriage  after  his  death,  which  was  not 
to  be  binding  during  his  life ;  and  it  is  vain  to  say  that  the  pursuer 
could  release  him  from  the  promise  on  which  a  copula  had  followed, 
so  as  to  render  it  no  marriage ;  for  they  were  just  as  much  married 
persons  by  the  law  of  Scotland,  as  if  they  had  been  married  by  the 
Archbishop  of  Canterbury  or  the  Moderator  of  the  General  As- 
sembly. 

The  Courts  accordingly,  unanimously  adhered^  giring  additional 
expenses. 

Lord  Ordinary,  PidkrUm,     Act.  Dean  ofFae,  {Hvpt,)  Robertmnh  J'  Andgmnu    Alt. 
Sol-Gen.  (Rutherfiard,)  Pyper.  A,  Dynhp,  W.  S.  and  Daoidmm  jr  Sjfme, 

W.  a  Agento.        R.  Clerk. 


Judgment, 
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SECOND  DIVISION. 

No.  LXXIV.  nth  February  1838. 

HOWATS  TRUSTEES 
affainst 

ROBERT  KIRKPATRICK  HOWAT  and  Others. 

Tailzie.  —  Trust.  —  Anmualrent. — By  a  trtut-dispontion  and 
deed  of  tailzie^  a  party  entailed  his  lands  on  a  series  of  heirs,  while 
he.  assigned  his  whole  moveable  property  to  trustees,  inter  alia,  for 
payment  of  certain  legacies  and  annuities;  *  and  after  the  death  of 

<  the  whole  of  the  said  annuitants,^  the  trustees  were  directed  to  <  em- 

<  flay  the  whole  capital  sums  and  free  residue  of  my  said  executry 

*  in  the  purchase  of  land,\  to  be  settled  on  the  same  series  of  heirs  ; 
and  by  a  codicil  subjoined  to  the  deed,  it  is  provided,  that  the  trus' 
tees  shall  invest  tlie  residue,  *  so  soon  as  they  can  meet  with  a  pur^ 

*  duLse  of  an  estate  they  think  eligible  ;*— found,  that,  according  to 
the  just  construction  of  the  trust-deed  and  codicils,  no  part  of  the  in-- 
Uresis  or  proceeds  of  the  free  moveable  estate,  accruing  subsequent  to 
tfie  death  of  the  truster,  was  to  be  accumulated  by  the  trustees,  to  in- 
crease  the  amount  of  the  capital  or  free  residue  to  be  invested  in 
land  ;  and  that  there  was  no  room  in  this  case  for  taking  any  dis- 
Unction  between  t/iese  interests  so  accruing  within  the  first  year  after 
the  death  of  the  truster,  and  those  accruing  in  any  subsequent  year. 

Richard  How  at  of  Mabie,  by  a  deed  of  entail  and  trust-disposi-  Ntrratire. 
tion,  dated  20th  July  \Q\4,  resigned  his  lands  in  the  hands  of  the 
superior  for  new  infeftment  in  favour  of  himself  as  institute,  and 
failing  heirs  of  his  body,  in  favour  of  the  claimant,  Robert  Kirkpa- 
trick,  his  nephew,  and  other  substitutes,  under  the  conditions  and 
limitations  of  a  strict  entail.  By  this  deed  he  also  assigned  his 
whole  moveable  and  personal  property  to  the  raisers,  as  trustees, 
for  various  purposes,  and  particularly  for  payment  of  certain  legacies 
and  annuities,  and  investing  the  free  capital  of  his  personal  pro- 
perty in  the  purchase  of  land,  to  be  entailed  upon  the  same  series 
of  heirs  as  in  the  deed  of  entail.     The  deed  bore :  <  And  after  the 

*  death  of  the  whole  of  the  said  annuitants,  my  said  executors,  or 
'  survivor  of  them,  shall  employ  the  whole  capital  sums  and  free 

*  residue  of  my  said  executry,  (if  any  such  there  be,)  in  the  pur- 
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17  Feb.  1838.  <  chase  of  lands  in  the  stewartry  of  Kirkcudbright,  or  county  of 

^"^V^^     *  Dumfries,'  &c. 
^^v!hIZI      ^  codicil,  dated  20th  September  1826,  subjoined  to  this  deed  of 
and  otbera.     entail.  Contained  the  following  clause :  *  And,  lastly,  it  is  my  de- 

NarraUve        *  ^^^^  ^^^^  "^^  ^'^  assignees  and  executors  shall  employ  all  the 

*  residue  of  my  personal  estate  and  effects,  after  satisfying  all  the 

*  foresaid  provisions,  legacies  and  annuities,  in  the  purchase  of 

*  lands  in  the  stewartry  of  Kirkcudbright  or  shire  of  Dumfries,  so 

*  soon  as  they  can  meet  with  a  purchase  of  an  estate  they  think 

*  eligible  ;  or  if,  previousto  the  free  residue  being  ascertained,  they 
'  shall  think  proper  to  purchase  such  lands,  to  the  extent  of  the 

*  ready  funds  at  the  time,  they  are  hereby  empowered  to  do  so ;' 

*  and  in  the  event  of  all  the  free  residue  of  my  funds  and  effects 

*  being  applied  in  such  purchase,  then,  and  in  that  case,  the  heir  of 

*  tailzie  shall  be  bound  to  make  payment  of  the  several  provisions, 

*  legacies  and  annuities  before  specified,  and  shall  be  taken  bound 

*  to  do  so  in  the  disposition  and  other  titles  to  the  lands  that  may 

*  be  purchased  as  aforesaid ;  it  being  my  intention,  that  so  £ir  as 

*  my  personal  estate  falls  short  of  satisfying  my  just  and  lawful 

*  debts,  the  said  provisions,  legacies  and  annuities,  and  expenses, 

*  the  heir  succeeding  to  the  said  estate  shall  be  bound,  from  the 

*  first  and  readiest  of  the  rents  thereof,  to  satisfy  and  pay  the  defi* 

*  ciency,  and  my  said  executors  and  assignees  shall  be  entitled  to 

*  enforce  payment  thereof/ 

Richard  Howat  died  on  Idth  December  1834,  and  the  chiimast, 
Robert  Kirkpatrick,  second  lawful  son  of  Mary  Howat,  sister  of 
the  entailer,  and  spouse  of  Alexander  Kirkpatrick  in  Maxwelltown, 
was,  in  consequence  of  the  failure  of  the  prior  heirs,  served  heir  of 
tailzie  and  provision. 

Certain  of  the  trustees  and  executors  named  in  the  deed  having 
accepted  of  the  office,  proceeded  to  execute  the  purposes  of  the 
trust,  and  paid  off  all  the  legacies  from  the  funds  in  their  hands. 
And  in  October  1835,  they  employed  the  sum  of  L.24,500  ster- 
ling in  the  purchase  of  a  landed  estate,  and  they  entailed  it  as  di- 
rected. There  remained  nearly  as  much  money  in  their  hands  still 
to  be  invested  in  land.  The  only  purposes  of  the  trust-deed  which 
remained  to  be  effected  were,  Jtrst^  the  investment  of  the  sum  in 
medio  in  the  purchase  of  land ;  second^  the  payment  or  securing  of 
the  annuities, — only  two  of  which  now  subsisted,  in  consequence  of 
the  other  annuitants  having  predeceased  the  entailer. 

The  present  action  of  multiplepoinding  was  brought  by  the  tras* 
tees,  for  the  purpose  of  ascertaining  the  mode  in  which  they  were 
to  dispose  of  certain  questions  arising  as  to  that  balance. 
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The  claimant,  Robert  Kirkpatrick  Howat,  demanded  the  in-  17  Feb.  1836. 
terest  and  dividends,  which  had  accrued,  since  the  death  of  the    ^^^V^*^ 
entailer,  upon  the  trust-funds  in  the  hands  of  the  trustees,  and  until  ^^'I^Ho^t' 
these  funds  were  invested  upon  lands,  in  the  manner  directed  in  the  oDd  Others, 
entail ;  and  that  the  interest  and  produce  so  payable  to  him  should  ^j^j^^^ 
not  be  diminished  by  any  deduction  being  made  from  it  for  the  ge- 
neral expenses  of  the  tmst,  nor  of  the  present  action,  nor  of  any 
expenses,  except  such  as  might  be  incurred  in  its  own  collection, — 
these  forming  deductions  from  the  capital,  as  authorised  by  the 
trust-deed,  and  not  charges  against  the  annual  income : 

And  he  pleaded — 1.  The  claimant  is  entitled  to  the  interest  and  Claimant*! 

•  •  Pleas 

produce  which  has  accrued  on  the  said  trust-funds  from  and  since 
the  death  of  the  entailer,  previous  to  the  investment  of  these  funds 
in  the  purchase  of  land,  and  to  the  interest  or  produce  of  such  funds 
as  shall  accrue  until  all  the  funds  are  so  invested.    2.  The  pur- 
suers are  directed  by  the  entail  and  relative  trust-deed  to  employ 
merely  capital  in  such  purchase.     There  being  therefore  not  any 
direction  to  accumulate  interest,  or  invest  any  part,  however  small, 
of  the  said  interest  in  such  purchase,  while  entails,  being  strictis- 
simi  juris,  are  not  allowed  to  be  reared  up  by  implication,  conse- 
quently the  pursuers  are  not  authorised  thus  to  employ  any  part  of 
the  interest,  and  are  therefore  bound  to  employ  it  in  the  only  other 
mode  which  the  trust  permits,  viz.  to  pay  it  to  the  claimant;  he 
being  the  party  who,  in  the  first  place,  is  to  derive  benefit  from 
these  funds,  is  entitled  to  such  interest  or  produce  from  the  period 
of  the  entailer's  death  until  they  are  so  invested.    3.  This  produce 
is  to  be  given  according  to  the  presumed  intention  of  the  entailer, 
and  according  to  the  scope  and  intention  of  the  deed  of  entail  and 
trust-dispoeition :  as  this  deed  contains  a  gift  to  be  enjoyed  by  a 
SBCcession  of  heirs,  without  inequality,  the  claimant  is  entitled  to 
that  produce  from  the  time  of  the  entailer's  death,  or  from  such 
period  as  the  Court  shall  think  proper,  in  the  particular  circum«> 
stances  of  this  case.     The  expenses  attending  the  management  of 
the  trust,  including  the  expense  of  this  action,  which  was  necessary, 
at  any  rate,  in  the  ordinary  execution  of  the  trust,  are  not  ex- 
penses which  the  pursuers  are  entitled  to  defray  from  the  annual 
produce,  but,  being  expenses  of  management,  are  to  be  borne  by 
the  pursuers,  in  terms  of  the  trust-deed, — such  produce  being  only 
liable  for  the  expense  incurred  in  its  own  collection.     The  clause 
in  the  trust-deed  which  provides  for  payment  of  the  expenses  of 
management  does  not  impose  them  upon  the  produce. 
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17  Feb.  I83B.      The  Trastees  pleaded — 1.  The  claimant,  Robert  Kirkpatrick,  19 
^'^V'^^     not  entitled  to  the  interest  on  the  capital  till  twelve  months  after 
tewr.^Howlt"  ^^^  death  of  the  entailer,  when  the  interest  of  this  period,  after  de- 
and  Others,      fraying  expenses,  also  becomes  capital ;  Earl  of  Stair,   fPils,  and 
ShaWf  App,  620.     2.  He  is  entitled  only  to  the  interest  on  the  ae- 
cumalated  capital  subsequent  to  one  year  after  the  testator's  death, 
and  this  interest  is  subject  to  the  expense  of  collection  and  applica- 
tion.   3.  The  expenses  of  all  the  parties  fall  on  the  interest  which 
has  accrued  after  twelve  months  subsequent  to  the  death  of  the  tes- 
tator. 


Piirsuers* 

Pleas. 


LokI  Ordi- 
nary's Inter- 
locutor. 


^  Wth  July  1837. — The  Lord  Ordinary  having  heard  the  coansel 
for  the  parties  on  the  closed  record  and  whole  process,  and  made 
avisandum,  Finds,  \mOy  That,  according  to  the  true  meaning  and 
just  construction  of  the  trust-deed  libelled,  and  codicils  thereto  an- 
nexed, no  part  of  the  interests,  dividends  or  proceeds  of  the  free 
personal  or  moveable  estate  thereby  conveyed,  accruing  subse- 
seqnent  to  the  death  of  the  truster,  is  to  be  accumulated  by  the 
trustees,  to  increase  the  amount  of  the  capital  or  free  residue  of 
the  said  estate,  to  be  by  them  invested  in  land,  and  that  there  is 
no  room  in  this  case  for  taking  any  distinction  between  the  in- 
terests, dividends  and  proceeds  so  accruing,  within  the  first  year 
after  the  death  of  the  said  truster,  and  those  accruing  in  any  sab- 
sequent  year :  Finds,  2^0,  That  the  whole  debts  due  by  the  said 
truster,  and  the  legacies  left  by  him,  as  well  as  the  general  ex- 
penses of  management,  are  to  be  paid  or  provided  for  by  the  trus- 
tees, out  of  the  gross  capital  or  amount  of  the  whole  moveable 
estate,  as  it  stood  at  the  death  of  the  truster,  and  deducted  ac- 
cordingly from  such  gross  capital,  before  any  free  residue,  on 
which  interest  can  accrue,  can  be  constituted  or  taken  into  esti- 
mation, but  that  no  part  of  the  said  debts,  legacies  or  expenses 
can  be  laid  on  the  interests  arising  on  such  free  residue,  when 
once  so  constituted  and  ascertained,  the  whole  of  which  interests 
must  be  accounted  for,  as  herein  before  and  after  provided,  to  the 
heir :  Finds,  3/to,  That  it  might  have  been  a  question,  whether 
the  annuities  left  by  the  said  truster  might  not  have  been  charged 
against,  or  deducted  from  the  interests  or  proceeds  of  the  said 
residue ;  but,  in  respect  that  it  is  now  admitted  by  both  parties, 
that  the  only  two  annuities  payable  at  the  death  of  the  truster 
have  been  secured  on  the  lands  already  purchased,  to  the  satisfae- 
tion  of  all  parties,  and  now  form  a  burden  on  the  rents  due  to  the 
heirs  out  of  those  lands,  finds,  that  it  is  not  necessary  to  dedde 
that  question,  and  that  no  deduction  can  now  be  made  on  this  ae- 
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*  ooant»  from  the  interest  and  dividends  to  be  accounted  for :  Finds,  17  Feb.  1838. 

<  4tOj  That  the  actual  expenses  of  ooUectingy  discharging  and  pay-  ■^^'^^(^^ 

*  ing  over  to  the  heir  the  said  interests  are  to  be  deducted  there-  tees  r.  Howat 

*  from :  Finds  no  expenses  hitherto  incurred  in  this  action  charge-  »°d  Othera. 

*  able  by  one  party  against  the  other  ;  but  finds,  that  those  of  the  Lord  Ordi. 
'  trustees  may  be  charged  by  them  against  the  capital  of  the  trust-  °'^^*^  ^°^'^'' 

*  estate  :  And,  before  farther  answer,  appoints  the  cause  to  be  en- 

*  rolled,  that  parties  may  state  whether  any  other  points  remain  to 

*  be  decided,  before  adjusting  the  terms  of  a  decree  giving  effect  to 
^  those  findings.' 

Note, — *  According  to  the  original  deed  of  20th  July  1814,  the  Note. 

*  residue  was  not  to  be  ascertained  or  invested  till  after  the  death 
«  of  the  last  annuitant ;  but  by  the  codicil  of  20th  September  1826, 

*  the  period  of  investment  is  left  entirely  in  the  discretion  of  the 

*  trustees,  and  they,  as  well  as  all  the  other  parties,  have  (very 
«  properly)  agreed  to  hold  this  as  equivalent  to  an  express  direction 

<  to  make  such  investment,  as  soon  after  the  death  of  the  truster  as 
'  possible ;  and  the  purchase  of  lands,  and  the  consequent  creation 

*  of  the  heir's  right  to  the  rents^  may  therefore  be  taken  as  having 
^  been  a  duty  exigible  from  them  from  the  period  of  the  death,  and 
^  only  practically  postponed,  (but  without  prejudice  to  the  heir's 

*  right,)  by  the  difficulty  of  at  once  finding  an  eligible  investment. 
^  It  is  upon  this  specialty  (or  principle)  that  the  leading  finding  of 
^  the  interlocutor  is  rested ;  and,  when  it  is  considered  that  there  is 

*  not  only  no  such  direction  to  invest,  not  merely  the  capital  as  at 

*  the  death,  but  ffeneratty^  ^  the  whole  interests  and  proceeds  there- 
^<  of,'  as  occurred  in  Lord  Stair's  deed ;  but  that,  on  the  contrary, 

<  the  only  profits  and  proceeds  here  directed  to  be  invested  are 

*  specially  limited  and  described  as  those  ^  which  may  be  due  at 
**  tJie  period  of  my  deaths*   the  Lord  Ordinary  cannot  but  think 

<  that  the  finding  is  suiBciently  justified,  and  will  not  be  thought 

*  inconsistent  with  any  of  the  final  decisions  in  that  case  of  Lord 
«  Stair. 

*  The  main  point  there  adjudicated,  indeed,  was  one  generally 

<  favourable  to  the  finding  in  question,  the  import  and  result  of  it 

<  being  in  substance,  that  the  general  words  in  Lord  Stair's  deed, 

*  already  referred  to,  as  to  investing  interests  and  proceeds,  should 

*  not  be  held  as  applying  to  such  interests  or  proceeds  as  might 

*  accrue  up  to  the  time  of  actual  (or  due)  investment,  but  only  to 

*  such  as  either  had  accrued  prior  to  the  truster's  death,  or  jnight 

<  accrue  after  that  time,  but  during  the  first  year  of  the  trust-admi- 

*  nistration,  or  such  other  period  as  the  law  of  Scotland  might  hold 

*  to  be  the  proper  period  which  should  be  allowed  to  the  trustees 
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17  Feb.  1838.  <  for  ingathering  and  ascertaining  the  liabilities  of  the  estate.     The 

^^^W^^    *  Court  here  had  twice  found,  that  the  words  in  that  deed  had  a 

^el'v^ii^wM  *  ^^^S^^  application,  and  that  the  profits  were  to  be  accumuUted, 

and  Others.     <  either  till  lands  were  actually  bought,  or  till  scnne  undue  deky 

^^         *  had  occurred  in  making  the  investment ;  and,  upon  this  ground, 

*  they  sustained  the  defences  of  the  trustees,  Ist^  against  an  action 

*  brought  within  five  months  of  the  truster's  death,  and  concluding 
^  for  interests  from  the  death  itself;  and,  2dj  against  another  action 

*  brought  three  or  four  years  after,  concluding  only  for  the  profits 
^  and  proceeds  accruing  one  year  after  the  death.     The  House  of 

*  Lords  affirmed  the  first  judgment,  but  with  a  strong  intimadon  of 

*  opinion,  that  the  grounds  on  which  it  had  been  rested  in  this 

*  Court  could  not  be  sustained ;  and  though  the  claim  made  by  the 

*  heir  was  premature,  and  the  trustees  were  entitled  to  some  reason- 

*  able  time  for  ascertaining  the  condition  of  the  estate,  adll  they 

*  were  bound  to  communicate  the  proceeds  to  the  heir,  as  soon  as 

<  the  residue  to  be  invested  for  his  benefit  was  ascertained,  and  had 

*  no  right  to  accumulate  them  to  increase  the  amount  of  this  post- 

*  poned  investment ;  and,  accordingly,  when  this  Court  adhered  to 

*  their  former  opinion  in  the  second  action,  they  substantially  re^ 

*  versed  the  judgment,  and  found  the  heir  entitled  to  the  profits 

*  after  the  expiration  of  one  year  from  the  death  of  the  truster. 

*  In  so  fiir  as  it  settled  the  right  of  the  heir  to  the  profits  of  the 

*  uninvested  residue,  as  a  surrogatum  for  the  rents  which  be  would 

*  have  derived  from  the  investment,  the  Lord  Ordinary  holds  this 

*  judgment  to  have  fixed  the  law  for  all  such  cases,  and  has  con- 
^  formed  himself  to  it  accordingly,  in  the  interlocutor  he  has  now 

<  given ;  but,  in  so  far  as  it  found  that  the  trustees  were  endded  to 

*  accumulate  these  profits  to  the  capital,  for  the  period  of  a  year, 

*  he  is  humbly  of  opinion,  that  it  was  intended  to  apply  to  the  cir- 

*  cumstances  of  that  case  only,  and  that  it  ought  not  to  be  regarded 

<  as  laying  down  a  rule  of  universal  application.     In  reality,  as  no 

<  more  was  asked  in  the  second  action  than  the  profits  after  one 

<  year,  die  court  of  review  could  have  granted  no  more ;  but  the 

*  terms  of  their  former  judgment,  and  the  opinions  delivered  on  both 

*  occasions,  make  it  sufliciently  plain  that  they  were  of  opinion,  that, 

<  in  that  case,  a  year  ought  to  be  allowed ;  and  it  is  necessary,  there- 
^  fore,  to  advert  to  the  circumstances  which  are  conceived  to  have 

<  then  led  to  that  determination, 

*  In  the  ^st  place,  the  whole  discussion  in  diat  case  arose  upon 

<  the  general  words  of  the  deed,  already  referred  to,  which  evi- 

*  dently  contemplated  the  consolidation  of  some  interests  and  profits 

<  with  the  capital  existing  at  the  death  of  the  truster ;  and,  accord- 
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ingljr,  in  suggesting  the  period  of  one  year  (on  the  analogy  of  17  Feb.  1838. 
certain  recent  decisions  in  the  law  of  England)  as  a  proper  limit  ^^^^l^!^ 
to  such  consolidation,  it  was  expressly  stated,  both  by  Lord  Eldon  tees  v.  Howat 
and  Lord  Redesdale,  (see  Wilson  and  Shaw's  Appeal  Casesj  p.  620,  «>di^er«. 
6524,)  that,  in- the  circumstances  of  that  case,  it  seemed  necessary     ^ote. 
to  allow  this,  or  some  other  reasonable  period,  *  to  satisfy  the 
^  general  direction '  as  to  investing  interests  and  proceeds  as  well 
as  principal,  which  was  distinctly  expressed  in  the  deed^  and  could 
not  be  altogether  disregarded. 

*  In  the  second  place,  the  question  was  admitted  all  along  to  be 
a  question  as  to  the  true  intention  of  the  truster;  and  in  fixing  on 
the  period  of  one  year  as  that  during  which  accumulation  might, 
in  that  case,  be  allowed,  though  to  the  prejudice  of  the  heir,  no 
little  stress  was  laid  on  the  specialty,  that  the  greater  part  of  the 
truster's  personal  estate  was  situated  in  England^  and  had  been 
disposed  by  an  English  will  of  equal  date,  by  the  terms  of  which, 
the  large  legacies  there  bequeathed  were  held  to  be  payable  only 
at  the  end  of  a  year  after  the  death. 

<  Now,  neither  of  these  grounds  of  decision  occur  here.  There 
is  no  general  direction  to  the  trustees  to  inirest  interests  and  pro- 
ceeds as  well  as  principal,  or  rather,  the  only  profits  and  proceeds 
they  are  directed  to  invest,  are  these  only  which  might  be  due  at 
the  truster's  death,  and  truly  formed  part,  therefore,  of  the  capital 
of  his  succession ;  and,  on  the  other  hand,  there  was  no  English 
will,  but  only  a  few  Scotch  legacies  expressly  declared  to  bear 
interest  from  the  first  term  after  the  death,  and,  therefore,  neither 
requiring  nor  admitting  of  any  reference  to  an  indefinite  or  equi- 
table period  for  winding  up  the  a&irs.  It  is  easy  to  see,  there- 
fore, that  in  construing  the  deed  of  I^ord  Stair  to  the  cardinal  rule 
of  probable  intention,  it  might  be  just  and  right  to  hold,  that  as 
the  general  direction  to  invest  interests  and  proceeds  must  be  sa- 
tisfied by  allowing  some  accumulation,  and  as  the  legal  term  for 
payment  of  the  English  legacies  indicated  what  period  was  pro- 
bably in  the  testator's  contemplation,  it  was  reasonable  to  restrict 
the  heir's  general  right  to  the  profits  previous  to  investment,  by 
the  allowance  of  one  year  for  this  purpose,  as  the  least  possible 
interference  with  this  general  right,  while  all  such  restrictions 
might,  with  perfect  consistency,  have  been  refused,  where  there 
were  no  such  words  to  be  satisfied,  and  no  analogous  provisions 
to  raise  a  presumption  that  such  was  the  intention  of  the  truster. 

*  At  the  same  time,  it  is  impossible  for  the  Lord  Ordinary  to 
disguise  from  himself,  both  that  there  seems  to  have  been  in  the 
minds  of  the  noble  and  learned  persons  who  gave  their  opinions 
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17  Feb.  1838.  <  ia  this  case  of  Lord  Stair's,  on  the  appeals,  a  strong  impression, 

^'^V^^    *  that  whenever  the  period  for  investment  was  not  precisely  fixed 

tm'v.  HowaV  *  ^^  ^^^  deed,  it  was  just  and  expedient  that  some  period  should 

and  Others.     <  always  be  allowed  to  the  trustees  during  which  the  accruing  pro- 

^^^  <  fits  and  interests  should  be  acumulated  to  the  capital ;  and  that 

'  there  are  traces  of  a  similar  impression  in  the  opinions  of  the  two 

<  learned  Judges  who  dissented  in  this  Court  from  the  last  judgment 

*  taken  to  appeal,  and  on  which  opinions  their  Lordships,  in  the 

*  court  of  review,  appear  to  have  placed  very  great  reliance.    So 

*  strong,  indeed,  was  this  the  impression  of  the  present  Lord  Or- 
'  dinary,  and  such  his  deference  to  the  weight  of  those  opinions, 

<  that  when  the  case  of  Campbell  came  before  him  in  February 

*  1836,  he  gave  way  to  the  notion  that  a  year's  accumulation  was 

*  to  be  allowed  in  all  cases  where  there  was  no  express  provision  to 
c  the  contrary,  and  directed  such  an  accumulation  in  that  case  ao- 

*  cordingly ;  but  when  the  matter  was  brought  before  the  Second 

<  Division  on  17th  May  1836,  (14  Shaw,  770,)  their  Lordships, 

*  while  they  adhered  to  all  the  rest  of  the  interlocutor,  recalled  that 

<  part  of  it,  and  remitted  to  the  Lord  Ordinary  for  further  conside- 

*  ration ;  and  the  result  was,  that  after  hearing  a  full  argument,  an 

*  interlocutor  was  pronounced  on  the  1st  June  thereafter,  by  which 

*  it  is  found,  inter  alia,  *  that  no  part  of  the  rents,  profits  and  pro- 
<*  ceeds  (of  the  clear  residue,  after  paying  debts,  legacies,  &a)  is  to 
"  be  accumulated  or  added  to  the  capital  in  the  hands  of  the  said 
**  trustees,  for  the  purpose  of  being  invested  in  lands  to  be  entailed;' 

<  and  in  this  deliverance  all  parties  acquiesced. 

*  As  a  judgment,  the  Lord  Ordinary  is  aware  that  this  decision 

*  is  of  little  authority,  never  having  been  taken  to  review;  but  the 

*  doubts  expressed  by  the  Court  on  the  former  occasion,  and  the 

*  ultimate  acquiescence  of  the  parties  interested  to  oppose  it,  are 

*  of  some  importance;  and,  at  all  events,  it  is  a  precedent,  so  feras 

<  regards  the  notion  of  the  judgment  in  Lord  Stair's  case  being  of 

*  universal  application,  which  he,  individually,  could  not  well  have 

*  disregarded  without  inconsistency. 

*  In  looking  again  to  the  reasoning  in  the  opinions  already  re- 

*  ferred  to,  in  favour  of  allowing,  in  all  open  cases,  a  certain  period 

<  of  accumulation,  the  Lord  Ordinary  must  say,  that,  with  all  possi- 

<  ble  deference  to  those  opinions,  he  is  unable  to  perceive  any  real 

*  weight  or  force  in  it.     He  entirely  agrees  that  trustees  ought  to 

<  have  a  certain  reasonable  time  allowed,  before  the  expiration  of 

<  which  they  should  not  be  liable  actually  to  pay  or  perform  any 

*  thing  as  to  which  no  specific  time  of  payment  is  provided  in  the 

<  deed ;  and  on  this  account  alone,  the  action  originally  brooght 
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*  in  Lord  Stair's  case,  within  five  months  of  the  death,  for  actual  17  Feb.  1838. 

*  payment  of  the  accruing  interests,  might  have  been  properly  dis-  ^^J[*^u^ 

*  missed  as  premature.    But  the  claim  now  is,  not  for  actual  payment  tees  v.  Howat 

*  tniikin  the  year^  or  any  other  reasonable  time,  but  only  a  claim  *°^  Others, 
<  brought  four  years  after  the  death,  for  payment  on  uUimate  settle-     Note. 

*  ment  ofaeeaunts^  of  what  can  now  be  shown  to  be  interests  and  pro- 

*  fits  actually  drawn  after  the  death,  and  not  exhausted  by  any  pre- 

*  ferable  application  ;  a  mere  declarator  in  short,  or  competition  up- 

*  on  principle,  between  the  heir  entitled  to  the  lands  on  the  one 

*  band,  and  the  unknown  body  of  future  substitutes,  on  whose  ac- 

*  count,  it  is  said,  that  these  free  profits  are  to  be  accumulated  du- 

*  ring  one  year,  though  confessedly  due  to  the  existing  heir  alone 

*  for  all  years  following,  up  to  the  time  of  actual  investment.     To 

*  maintain,  in  a  competition  like  this,  brought  at  the  most  convenient 

*  season,  and  when  the  trustees  know  perfectly  the  amount  of  the 

*  first  year's  interests,  and  are  themselves  requiring  the  judgment 

*  of  the  Court  as  to  the  way  in  which  they  should  now  apply  them, 

*  that  it  is  fair  and  reasonable  that  they  should  be  allowed  a  year 
^  to  ascertain  the  real  condition  of  the  estate,  and  not  be  precipi- 
<  tately  called  on  to  pay,  or  to  answer  or  account  to  any  one,  (the 

*  heir  any  more  than  the  legatees,)  before  the  elapse  of  that  time, 

*  does  seem  to  be  a  strange  misapplication  of  a  sound  principle,  and 

*  to  afford  a  singular  instance  of  paralogism  in  a  legal  argument. 

*  Though  trustees  are  not  to  be  prematurely  disturbed  by  demands, 

*  either  for  payment  or  for  accounting,  before  they  are  presumed  to 

*  have  ascertained  the  condition  of  the  estate,  this  can  surely  be  no 

*  reason  fot  preventing  them,  when  they  are  ready  and  willing  both 

*  to  account  and  to  pay,  from  now  paying  or  accounting  to  the  party, 

*  who,  but  for  this  consideration^  is  allowed  to  have  the  preferable 
•right 

^  With  regard,  again,  to  the  case  of  legatees,  who  are  held  not 

*  entitled  to  payment  (where  no  day  is  fixed  in  the  deed)  till  a  year 

*  in  England,  (and  six  months  in  Scotland,)  after  the  death  of  the 

*  testator,  it  does  appear  to  the  Lord  Ordinary  that,  so  far  from  af- 

*  fording  any  analogy  in  favour  of  the  accumulation  now  insisted 

*  for,  it  makes  strongly  against  it     That  postponement  of  the  rights 

*  of  legatees  is  wholly  in  favour  of  the  residuary  or  universal  dispo- 

*  nee.    He  represents  the  defunct,  and  is  held  as  eadem  persona 

*  with  him.     The  whole  estate,  in  fact,  is  his  property,  under  bur- 

*  den  of  the  debts  and  legacies ;  and  where  no  precise  time  is  fixed 

*  for  paying  the  gratuitous  part  of  those  burdens,  it  has  been  thought 
'  fit  and  reasonable  that  he  should  have  the  indulgence  of  such  an 

*  interval.     But  the  heir  of  the  free  residue  is,  in  this  case,  himself 
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17  Feb.  I83&  <  the  representative  and  universal  disponee  of  the  traBter,  and  is  en- 

""^^y^    *  titled,  in  so  far  at  least  as  this  analogy  goes,  to  the  most  bvoar- 

tees  V.  Howut  ^  ^^'^  construction  in  all  unsettled  questions  or  competitions  with 

and  Others.     <  Other  parties.     But  while  he  is  thus,  beyond  all  dispute,  the  per- 

Note.  *  ^^^^  predilecta  under  the  deed,  the  only  other  parties,  for  whoie 

*  benefit  it  is  proposed  to  restrict  his  just  right  to  the  profits  of  tke 

<  uninvested  residue,  are  the  unknown  and  contingent  body  of  sab- 

*  stitutes  who  may  happen  in  their  order  to  succeed  to  the  entailed 

*  lands. 

'  As  to  the  case  of  trustees,  tutors  and  judicial  fieictors,  referred 

*  to  in  the  opinions  of  Lords  Eldin  and  AUoway,  as  only  bound  to 

<  charge  themselves  with  interest  on  the  sums  in  their  hands  ooe 
^  year  after  they  are  reeeived,  it  is  humbly  thought  that  the  case 

*  has  no  sort  of  bearing  on  the  present ;  Jirgt,  because  the  reg[ula- 

*  tion  is  plainly  made  out  of  personal  indulgence  and  consideration 

*  to  those  public  officers  themselves  :  the  rule  being,  that  they  shall 

<  not  be  sooner  accountable  for  legal  interest  to  any  body^  not  that 
'  they  shall  accumulate  that  first  year's  interest  to  the  prejudice  of 

*  the  person  alone  entitled  to  the  principal,  and  to  all  other  interests 

<  and,  at  the  same  time,  account  for  it  to  some  oilier  person^  which 

*  is  the  case  here ;  and,  second^  because  the  rule  itself  is  palpably 

<  misrepresented,  and  would  indeed  be  in  itself  unjustifiable,  and 

*  even  corrupt,  if  it  were  held  to  mean  any  thing  more  than  that 

*  they  should  not  account  for  full  legal  interest,  or  the  best  interest 

<  that  could  be  got  on  a  judicious  investment,  till  after  the  lapae  of 

<  a  year.     For  the  whole  profits  and  interests  actually  made,  it  is 

*  conceived  to  be  now  settled,  that  they  must  account  from  the  dajr 

*  of  payment,  and,  of  course,  to  the  very  same  persons  to  whom 

<  they  must  afterwards  account  for  an  improved  rate  of  interest 

<  The  principle,  in  short,  upon  which  the  Lord  Ordinary  pro- 

<  ceeds  is  simply  this,  that  whenever  it  is  the  duty,  or  within  the 

<  competence  of  the  trustees  to  vest  the  free  funds  in  land,  qoaoi- 

*  primum,  it  is  equally  their  duty  to  account  to  the  party  to  whom 

*  they  must  have  conveyed  the  lands  for  the  termly  interests  and 

*  proceeds  which  may  accrue  upon  the  funds  so  to  be  invested  while 

*  they  remain  in  their  hands  waiting  an  eligible  purchase.     If,  ha- 

*  ving  taken  their  measures  before  hand,  they  had  actually  made 

<  the  investment  the  week  after  the  truster's  death,  the  heir,  of 

<  course,  would  have  had  right  to  the  rents  to  that  day  downwards, 
^  and  there  could  have  been  no  pretext  for  keeping  him  out  of  the 
'  benefit  of  the  succession  for  a  whole  year ;  and  if  his  condition  ia 

*  not  to  be  made  permanently  worse,  (as  is  now  conceded,)  becauae 
^  several  years  may  elapse  before  an  investment  is  made,  upon  what 
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intelligible  principle  is  a  distinction  to  be  taken  between  the /irsi  17  Feb.  1838. 
year  of  this  accidental  delay  and  any  subsequent  year  ?  According    ^"^V^^ 
to  the  terms  of  the  codicil  of  1826,  the  trustees  had  full  powers  ^^^  ^  Howat' 
to  invest  the  whole  personal  estate  in  lands  to  be  entailed,  even  »nd  Oth«re. 
b^inre  paying  or  providing  for  any  of  the  legacies  or  annuities,  so     ^^ 
that  they  made  all  those  real  burdens  upon  the  lands  and  the  suc- 
cessive heirs ;  thus  shoiving,  that  from  the  moment  of  the  truster's 
death,  every  thing  he  had  in  the  world,  with  all  its  interests  and 
profits,  was  to  be  held  by  them  on  account  of  the  heir,  subject 
only  to  the  burden  of  those  debts  and  legacies.     In  point  of  fiict, 
they  did  actually  so  invest  one-half  of  the  funds  within  seven 
months  of  the  death  ;  and  that,  too,  without  providing  for  the  an- 
nuities, otherwise  than  by  making  them  a  burden  on  the  lands 
purchased  ;  and  though  they  have  not  yet  found  a  proper  invest- 
ment for  the  other  half,  the  whole  debts  and  legacies  being  now 
paid,  can  it  be  doubted  that  the  heir  is  entitled,  in  the  meantime, 
and  from  the  very  beginning,  to  the  free  interests  and  profits  that 
have  accrued  on  the  free  capital  so  held  for  his  exclusive  benefit? 

*  The  subsequent  findings  of  the  interlocutor  are  of  less  impor- 
tance, and  are  conceived  to  be  sufficiently  borne  out  by  the  terms 
of  the  trust-deed  itself.  The  sum  to  be  invested  for  the  benefit 
of  the  heir  is  *  the  free  residue  of  the  executry,  or  personal  estate,' 
after  paying  debts,  legacies  and  expenses;  (see  pp.  11  and  12  of 
printed  copy) ;  and  this  is  again  repeated  in  the  codicil  of  1826, 
(p.  17,)  though  a  discretionary  power  is  there  given  to  employ 
the  whole yree  residue  (that  is,  after  payment  of  debts  only)  in  the 
purchase  of  land,  provided  the  unpaid  legacies,  annuities  and  ex- 
penses are  made  burdens  on  the  lands  so  purchased,  a  power  which 
was  actually  exercised,  in  so  far  as  regards  the  annuities,  as  to 
which  a  question  of  some  nicety  might  have  otherwise  arisen. 
There  might  also  have  been  some  difficulty  as  to  the  expenses  of 
management  had  not  the  deed  expressly  provided  (p.  11,)  that  all 
such  expenses  shall  be  paid  or  provided  for  out  of  the  gross  funds 
of  the  trust,  *  in  the  first  place,'  and  before  any  free  residue  is 
constituted  for  investment. 

*  The  Lord  Ordinary  observes,  that  in  his  ultimate  deliverances 
in  the  case  of  Campbell,  he  has  expressed  himself  in  a  different 
form  as  to  some  points  analogous  to  those  now  decided  ;  but  the 
substance  and  result  of  the  judgments  will  be  found  to  be  the 
same ;  at  all  events,  he  has  now  given  that  which,  upon  the  best 
construction,  appears  to  him  to  be  just' 

The  trustees  reclaimed^  in  regard  to  the  question  as  to  whether. 
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17-Feb.  1838.  before  investment,  they  were  entitled  or  obliged  to  accumulate, 
^^^V^^    along  with  the  capital  sum,  the  interest  of  one  year  from  the  testa- 

tee.  V.  Howat   ^'  <»«»«• 
and  Otbera. 

At  the  advising. 

Dean  of  Faculty^  for  the  heir,  pleaded — The  case  of  Lord  Stair, 
with  which  the  Lord  Ordinary  has  embarrassed  himself,  did  not 
apply ;  the  construction  here  being,  not  to  claim  the  interest  as  a 
surrogatum  for  rents,  but  that  the  rents  and  proceeds  here  were  not 
conveyed  for  the  purpose  of  the  purchase  at  all ;  see  the  case  of 
Campbell,  particularly  the  last  interlocutor. 

Solicilor-General. — The  residue  includes  the  subsequentlyaccni- 
ing  rents. 


Opinion  of 
Court. 


Judgment. 


The  Lord  Justice^  Clerk  had  no  doubt  of  the  propriety  of  the  in- 
terlocutor, without  going  into  the  reasoning  in  the  note. 

Lord  Medwyn. — The  residue  applies  only  to  what  was  left  at  tke 
time  of  the  death  of  the  granter.  There  was  an  implied  order  to 
accumulate  in  the  case  of  Stair  by  the  use  of  the  word  <  interest' 
In  the  case  of  Campbell  there  is  no  instruction  to  accamnhite,  and 
there  is  no  order  to.  that  effect  in  this  case. 

lA)rd  Meadowbank  concurred. 

Lord  Glenlee  absent. 

The  Lords  unanimously  adhered. 

Lord  Ordinary,  Jeffrey,  For  R.  K.  Howat,  Dean  o/Eae.  fHope,J  Saa^fiid. 

For  the  Trustees,  Sol-GeH.  ( Rxdherfiard^J  George  Grant.  RobeH  G^rdoe, 

W.  &  and  Andrew  Storie,  W.  S.  Agents.         T.  Clerk. 

R. 


SECOND  DIVISION. 


No.  LXXV. 


nth  February  1838. 


CHARLES  M^CAUL 
against 

ANDREW  MILLAR  and  Others. 

Jurisdiction. — Police. — Process. — A  party  having  brought  m 
action  of  reduction  of  a  sentence  of  the  Police  Court  of  EdxnbuTgh^ 
and  likewise  concluding  for  damages^ — the  Court  founds  upim  the 
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statement  of  the  previous  procedure  in  t/ie  Police  Court j  that  the  17  Feb.  1838, 
matter  submitted  to  review  toas  purely  of  a  criminal  nature^  and    ^^V*^ 
only  cognisable  by  the  Court  of  Justiciary.  Mniar"and 

Others. 

The  jurisdiction  and  powers  of  the  Edinburgh  Police  Courts,  and  NarraUve. 
of  the  superintendent  of  Police,  and  the  mode  of  reviewing  sen- 
tences of  said  courts,  are  regulated  by  the  statutes  3  Geo.  IV. 
c.  78 ;  7  Geo.  IV.  c.  115 ;  2  Will.  IV.  c.  87  ;  7  Will.  IV.  c.  32. 
In  yirtue  of  the  powers  conferred  by  these  statutes,  James 
Stuart,  superintendent  of  Police  in  Edinburgh,  brought  a  com- 
plaint agunst  Charles  M^Caul,  the  pursuer,  upon  which  the  fol- 
lowing procedure  took  place  in  the  Police  Court : 

*  Unto  the  Honourable  the  Judge  acting  in  the  Police  Court 
^  for  the  City  of  Edinburgh,  and  liberties  of  the  same,  and  adjoin- 

<  ing  territory  over  which  the  Police  Acts  extend.  Humbly  com- 

<  PLAINS — Jambs  Stuart,  superintendent  of  Police,  and  procura- 

<  tor-fiscal  of  court  for  the  public  interest,  against  Charles  M'CauI, 
'  Heriot  Cottage,  for  breaking  up  the  causeway  or  roadway  op- 

<  posite  to  Melbourne  Place,  and  leaving  the  same  in  a  dangerous 
^  state  to  the  public,  whereby  the  horse  of  Robert  Anderson,  coach- 

<  hirer,  116.  Rose  Street,  on  passing,  fell  down,  and  was  conside- 
^  rably  injured,  also  the  spring  of  the  coach  drawn  by  said  horse 
^  was  broken,  on  the  night  of  Monday,  the  II th  September  cur- 

<  rent :  Therefore  the  said  defender  ought  to  be  punished,  or  suck 
^  other  judgment  given  as  the  case  requires. 

<  Edinburgh^  September  13.  1837. 

^  According  to  Justice^  Sfc, 
<  (Signed)        Jas.  Stuart,  Sup^. 

^  Edinburgh^  September  13.  1837. — The  Judge  grants  warrant 
^  to  constables  of  court  to  summon  the  said  defender,  and  to  cite 
^  witnesses  for  both  parties. 

'  (Signed)         Andrew  Millar. 

'  Upon  the  13th  day  of  September  1837  years,  I,  Alexander 
'  Brown,  constable  of  the  Police  Court  of  Edinburgh  and  adjoin- 

<  ing  districts,  passed  and  lawfully  summoned  the  before  named 

<  and  designed  defender  to  compear  before  the  Judge  of  Police,  in 
*  the  ordinary  court-place  at  Edinburgh,  upon  Thursday,  the  1 4th 
^  day  of  September,  at  ten  o'clock  forenoon,  to  answer  the  fore- 

<  going  complaint  at  the  instance  of  the  before  named  and  designed 
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17  Feb.  1838.  <  complainer,  with  certification  to  him,  by  me  personally,  at  his 
^J^^"^'^^'^    *  dwelling-house.  (Signed)         Alex.  Brown. 

Millar  and 

oihers^  i  Edinburgh,  \Ath  September  1837 The  complaint  having  been 

Nurrative.       '  read  OYcr,  the  defender  declares  that  he  is  not  guilty. 

(Signed)         Andrew  Millar. 

*  Edinburgh,  \Ath  September  1837. — The  witnesses  after  named 

*  and  designed  were  examined  on  oath  against  the  defender,  who 

*  pleaded  not  guilty,  viz.  Robert  Anderson,  coachman,  Rose  Street; 

*  James  Wright,  in  the  seryice  of  the  Edinburgh  Police  Establish- 

*  ment.  (Signed)         Andrew  Millar. 

•  Edinbterghj  I4th  September  1837. — The  Judge  finds  this  oom- 

*  plaint  proved  against  the  defender  by  the  witnesses  before  named 

*  and  designed  ;  and  therefore  sentences  and  adjudges  the  said  de- 

*  fender  to  pay  a  fine  of  forty  shillings  sterling,  and  grants  warrant 

<  to  commit  him  to  the  Police  Office  until  he  pays  said  sum — ^the 

*  period  of  confinement  not  to  exceed  ten  days. 

(Signed)        Andrew  Millar.' 

On  3d  October  1637,  the  pursuer  brought  an  action,  condadiog 
for  exhibition  and  reduction  of  the  said  complaint,  procedure  and 
judgment,  for  repayment  of  the  fine,  and  concluding  also  for  L500 
as  damages.     The  summons  called  on  the  defenders  *  To  answer 

*  at  the  instance  of  our  lovite,  Charles  M^Caul,  road^contractor, 

*  residing  at  Heriot  Cottage,  Edinburgh ;  To  whose  great  hurt  and 

<  prejudice  the  sentence,  judgment,  decreet  and  warrant  after  oar* 
'  rated  was  obtained,  prononnced,  and  oppressively  enforced :  That 

*  is  to  say,  the  said  Andrew  Millar,  James  Stuart  and  John  Thom- 

*  son  bringing  with  them,  producing  and  exhibiting  before  oar  said 

<  Lords  a  pretended  complaint  presented  by  the  said  James  Stuart, 

*  as  superintendent  foresaid,  unto  the  honourable  the  judge  aeting 

*  in  the  Police  Court  for  the  city  of  Edinburgh  and  liberties  of  tlie 

<  same,  and  adjoining  territory  over  which  the  police  acts  ezteod, 

*  together  with  the  sentence,  judgment,  decree  or  warrant  follov- 
'  ing  thereon  ;  which  complaint  purports  to  be  brought  against  die 

*  pursuer  for  breaking  up  the  causeway  or  roadway  opposite  to 

*  Melbourne  Place,  and  leaving  the  same  in  a  dangerous  state  to 

*  the  public,  whereby  a  horse  in  passing  is  said  to  have  fallen  down 

*  and  was  considerably  injured,  also  the  spring  of  the  coach  drawn 

*  by  said  horse  was  broken,  on  the  night  of  Monday  the  llthof 
^  September  last,  and  concluding  that  the  pursuer  aught  to  be 
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punished,  or  such  other  judgment  given  as  the  case  required ;  17  Feb.  1838. 
upon  which  complaint  the  said  Andrew  Millar,  pretending  to  be,  jj'l^*\*^^ 
and  assuming  to  himself  the  office  of  a  judge  acting  in  the  ^d  MilUr  and 
Police  Court,  did,  upon  the  ISth  day  of  the  said  month  of  Septem-*  Q^^"* 
ber,  grant  warrant  to  constables  of  court  to  summon  the  pursuer,  Nairative. 
and  to  cite  witnesses  for  both  parties;  and  thereafter,  upon  the 
14th  day  of  September  last,  the  said  complaint  haying  been  read 
over,  the  pursuer  declared  that  he  was  not  guilty,  and  the  wit-> 
nesses  therein  named  and  designed  were  examined  upon  oath ; 
And  thereupon,  the  said  Andrew  Millar,  pretending  to  be,  and 
assuming  to  himself  the  office  of  judge  of  police,  found  the  com- 
plaint proved  against  the  pursuer  by  the  witnesses  therein  named 
and  designed,  and  therefore  sentenced  and  adjudged  the  pursuer 
to  pay  a  fine  of  forty  shillings  sterling,  and  granted  warrant  to 
commit  the  pursuer  to  the  Police  Office  uritil  be  paid  said  sum, — • 
the  period  of  confinement  not  to  exceed  ten  days;  upon  which 
complaint,  pretended  sentence,  decree,  judgment  and  warrant,  the 
pursuer  was  immediately  committed  to  custody,  and  imprisoned  in 
the  Police-Office  cells,  amongst  the  criminals  or  other  delinquents, 
for  whose  punishment  these  cells  are  provided,  although  tlie  pur<* 
8uer  offered  repeatedly  to  find  security  for  payment  of  the  said 
fine,  in  the  event  of  his  being  found  legally  bound  to  pay  it;  and 
the  pursuer  was  detained  therein,  until  disgusted  with  such  a  con-^ 
finement,  and  having  very  important  operations  going  on,  which 
required  hb  personal  superintendence,  he  was  glad  on  any  terms 
to  be  liberated  from  such  a  place  ;  and  therefore  the  pursuer's 
agent  was  sent  for,  and  paid  to  the  said  John  Thomson  the  sum 
of  L.2,  whereby  the  pursuer's  liberation  was  obtained.' 
Various  reasons  of  reduction  were  set  forth,  founded  chiefly  on 
the  alleged  irregularity  of  the  proceedings,  which,  it  was  stated, 
were  only  competent  before  the  Sheriff,  the  illegality  of  the  in- 
carceration, and  the  non-liability  of  the  pursuer  for  the  alleged 
accident. 
Among  other  preliminary  defences  the  following  were  stated : 
^  Istf  That  it  is  incompetent  to  review  or  set  aside  the  sentence 
'  of  a  criminal  court,  following  upon  a  criminal  complaint,  under  a 

*  process  of  reduction  in  the  civil  court  2df  That  at  common  law, 
'  and  under  the  various  statutes  regulating  the  police  establishment 
*'  of  the  city  of  Edinburgh,  the  only  competent  form  of  reviewing 
'  or  setting  aside  sentences  of  the  police  courts  in  matters  criminal, 

*  is  by  suspension  or  advocation  in  the  High  Court  of  Justiciary. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 

note: 

2  K  2 
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Lord  Ordi. 
nary*8  Inter- 
locutor. 


u 


u 


*  The  Lord  Ordinary  having  considered  the  summons  and  pre- 

*  liminary  defences,  with  the  various  police  statutes  founded  on  by 
^  both  parties,  and  having  heard  parties  thereon,  In  respecti  Imo, 

*  That  it  is  instructed  by  the  summons,  (p.  1,)  that  the  decree  now 
^  sought  to  be  reduced  proceeded  on  a  complaint  presented  by 

*  the  defender,  James  Stuart,  as  superintendent  of  Police^  and  procu- 

<  rator- fiscal  of  the  Police  Court  for  the  city  of  Edinburgh,  &a : 

*  2dOf  That  it  is  also  admitted  on  the  face  of  the  summons,  that 

<  this  complaint  was  directed  to  *  The  Honourable  the  Judge  acting 

*  in  tlie  Police  Court  for  the  city  of  Edinburgh  and  liberties  of  the 
**  same :'    d^io,  That  it  is  proved  by  the  summons,  (p.  1.  and  2,) 

that  the  said  complaint  under  reduction  was  brought  against  the 
pursuer  for  breaking  up  the  causeway  or  roadway  opposite  to 
*^  Melbourne  Place,  and  leaving  the  same  tn  a  dangerous  daU  to 
**  the  publicy  whereby  a  horse  in  passing  is  said  to  have  fallen  down, 
<*  and  was  considerably  injured,  also  the  spring  of  the  coach  drawn 
**  by  said  horse  was  broken,'  on  the  night  of  Monday  the  11th 
^  September  last,  and  concluding  that  the  pursuer  (then  respon- 

*  dent)  *  ought  to  be  punished^  or  such  other  judgment  given  as  the 
**  case  required  :*  AtOy  That  it  is  admitted  and  set  forth  in  the  sum- 

<  mons,  (p.  2,)  that  the  present  pursuer  (then  respondent)  pleaded 
'  not  guilty  to  the  said  complaint;  and  that  afterwards  the  said  An- 

<  drew  Millar,  defender,  *  pretending  or  assuming  to  himself  the 
*<  office  of  judge  of  police,  found  the  complaint  proved,  and  adjudg- 
*<  ed  the  pursuer  to  pay  a  fine  of  40s.  sterling;'  and  granted  war- 

*  rant  to  commit  the  purHuer  to  the  Police  Office  until  he  paid  the 

*  said  sum :  Upon  which  sentence,  it  is  added,  that  the  pursuer 
**  was  immediately  committed  to  custody,  and  imprisoned  tn  the 
**  Police-Office  cells^  among  the  criminals  or  other  delinquents  for 
^*  whose  punishment  these  cells  were  provided :'    Finds,  that  under 

*  these  circumstances  the  proceedings  now  attempted  to  be  brought 

<  under  review,  as  set  forth  by  the  pursuer  himself,  constituted, 

<  both  in  form  and  in  substance,  a  criminal  process^  conducted  by  a 

*  known  and  responsible  prosecutor  in  criminalibus,  and  before  a 

*  court  possessing  indisputably  in  sundry  questions  criminal  juris- 

*  diction,  though  alleged  (under  subsequent  heads  of  the  summons) 

<  to  have  assumed  it  erroneously  in  the  present  instance :    Finds 

*  that  the  decree  under  reduction   having  been  pronounced  in  a 

<  criminal  process,  in  an  inferior  criminal  court,  by  a  party  acting 
'  or  assuming  to  himself  the  powers  of  the  judge  of  the  said  court, 

<  was  reviewable,  both  in  point  of  form  and  on  the  merits,  solely  by 

<  the  Supreme  Criminal  Court,  to  which  all  inferior  criminal  magis- 

*  trates  are  amenable ;  therefore,  sustains  the  first  and  second  pre* 
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*  liminary  defences :  Farther,  in  respect  the  other  conclusions  of  17  Feb.  1838. 

*  the  summons  for  repetition  of  the  fine,  and  for  damages,  are  all  Jj^JTV""^^ 

*  consequent  on  the  reduction  of  the  sentence,  and  are  not  pursued  Millar  and 

*  separately  or  alternatively,   sustains  the  third  preliminary  de-  Otben, 

*  fence :   And  as  these  findings  supersede  the  necessity  of  consider-  Lord  Ordi« 

*  ing  the  other  preliminary  pleas,  dismisses  the  action,  and  decerns ;  ^••'y**  ^^i^- 

*  finds  the  defenders  entitled  to  expenses,  and  remits  the  account 

*  thereof,  when  lodged,  to  the  Auditor,  to  tax  and  report.' 

Note, — *  As  the  question  raised  here,  though  only  of  a  prelimi-  Note. 

*  nary  nature,  is  of  some  importance  in  practice,  and  was  the  subject 

*  of  a  very  full  and  anxious  argument  from  the  Bar,  it  may  be  pro- 

*  per  to  explain  more  fully  the  grounds  on  which  the  decision  pro- 

*  ceeds. 

*  Assuming  the  facts  set  forth  in  the  summons  to  be  true,  the 
^  Lord  Ordinary  holds,  that  if  the  pursuer  had  chosen  at  the  proper 
^  time  to  enter  an  appeal  either  on  the  form  or  competency  of  the 
'  proceedings,  or  on  the  merits  of  the  prosecution,  and  to  resist  the 
^  execution  of  the  sentence,  the  proper  court  to  apply  for  suspen- 
'  sion  or  advocation  was  the  High  Court  of  Justiciary, 

*  This  was  a  complaint  for  an  act  (obstructing  the  public  streets, 
^  and  leaving  them  without  fence  or  protection,}  illegal  and  crimi* 
^  iialj  both  by  the  police  acts  and  at  common  law.     It  was  a  prose- 

*  cution  by  a  public  prosecutor  before  an  inferior  court,  and  the 
'  punishment  inflicted  was  a^ne,  (not  to  be  given  to  the  prosecutor 

*  individually  as  an  informer,)  but  to  be  applied  to  the  public  uset 

*  specified  in  the  statute.    Hence,  it  is  apprehended  that  the  proper 

*  court  to  reverse  or  suspend  the  sentence  of  such  a  court,  on  what- 

*  ever  ground  it  might  be  challengeable,  was  the  supreme  criminal 

*  court. 

*  The  pursuer  seemed  to  think  that  it  was  enough  for  him  to 

*  aver,  as  he  does  in  his  summons,  that  Mr  Millar,  who  acted  as 

*  judge  in  the  complaint  libelled  on,  had  no  authority  so  to  act, 

*  that  the  cognisance  of  this  particular  offence  was  given  to  the 
'  Sheriff  aloney  and,  therefore,  that  there  was  an  excess  of  power  by 

*  the  judge,  which  barred  the  defenders  from  proceeding  on  the 
'  police  statutes  at  all,  and  rendered  their  acts  null  and  void.  It  is 
^  thought  that  this  would  be  found  a  very  narrow  and  unsound  view 

*  of  the  police  statutes  if  it  ever  were  necessary  to  go  into  the 

*  merits.  The  pursuer  refers  only  to  sections  1 1,  15,  and  16  of  the 
'  last  Police  Act  (7  Will.  IV.  cap.  32) ;  but  while  the  pursuer's  con- 

*  struction  of  these  enactments  seems  very  hypercritical  and  ques- 

*  tionable,  there  are  other  enactments  in  previous  acts,  giving  the 
^  ordinary  judge  of  police  cognisance  of  all  obstructions  pn  the  public 
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Streets.  See  2  Will.  IV.  cap.  87,  sections  7,  and  64-68.  Bat 
esto  that  a  party  on  a  prosecution  by  a  procurator-fiscal  is  con- 
yicted  of  an  ordinary  offence  before  an  inferior  court,  which  is 
alleged  to  have  had  no  jurisdiction  over  the  prisoner,  surely  the 
plea  of  incompetency  is  one  of  the  very  pleas  which  ought  to  be 
stated  to  the  superior  criminal  court,  and  not  to  the  civil  court 
The  criminal  court  must  be  presumed  best  qualified  to  judge 
whether  any  of  their  subordinate  magistrates  have  exceeded  their 
powers.  If  a  regimental  court-martial  imposed  a  pecuniary  fine 
on  an  officer  or  soldier,  and  it  was  alleged  that  the  composition  of 
the  court  was  illegal,  or  their  proceedings  contrary  to  the  mutiny 
act  or  articles  of  war,  the  proper  course  for  redress  would  be,  to 
appeal  to  the  military  superiors  of  the  court-martial,  and  not  to  a 
civil  tribunal 

<  Accordingly,  in  the  cases  of  Jobson,  28th  Nov.  1828^  and 
of  Robertson  and  Bisset,  2 1st  May  1829,  both  Divisions  of  this 
civil  court  refused  to  entertain  advocations  of  processes  when  held 
to  be  criminal  in  their  nature  and  origin,  though  excess  of  power 
was  alleged.  The  pursuer  no  doubt  referred  to  the  case  of  Brown 
against  the  heritors  of  Kilberry,  in  which  this  Court  reduced  the 
decree  of  a  presbytery  deposing  a  schoolmaster,  on  the  ground  of 
manifest  and  essential  nullities  in  the  proceedings;  which  judg- 
ment was  affirmed  in  the  House  of  Lords.  But  it  is  only  neces- 
sary to  peruse  the  speech  of  the  noble  and  learned  Lord  who 
moved  the  affirmance  (3  Wih.  and  Shawns  Rep,  p.  446-49,)  Co 
perceive  that  one  of  the  main  grounds  on  which  the  House  of 
Lords  proceeded,  was  that,  as  all  appeals  from  presbyteries  to  the 
higher  church  courts,  in  cases  of  schoolmasters,  were  taken  away 
by  the  43  of  Geo.  III.,  therefore  the  Court  of  Session  was  truly 
the  only  Court  which  could  give  redress  against  the  flagrant  viola- 
tion of  the  said  act  libelled  on  in  the  Kilberry  case.  The  present 
case,  however,  is  the  converse  of  that  referred  to  in  every  essen- 
tial  point.  The  jurisdiction  of  the  Court  of  Justiciary  in  police 
cases  is  not  only  not  taken  away,  but  is  referred  to  as  subsisting 
in  sundry  enactments,  and  is  in  fact  daily  exercised,  as  the  records 
of  the  court  show. 

<  But  it  was  urged,  that  from  the  structure  and  terms  of  the 
police  acts,  parties  cited  to  police  courts  in  cases  similar  to  that 
libelled  on  have  often  no  remedy  which  can  be  available  to 
them  in  the  criminal  court  For,  by  3  Geo.  IV.  c.  78,  §  130,  it 
is  provided,  that  no  stay  of  execution  on  police  sentences,  as  to 

-<  fines  and  penalties,  shall  be  admitted  to  stop  imprisonment  '  till 
«<  the  money  be  paid  or  consigned.'     And  as  the  pursuer  says,  be 
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'  was  compelled  to  pay  the  fine  immediately  here  to  save  longer  im-  17  Feb.  183S. 

*  prison ment,  he  argued  that  he  no  longer  had  the  remedies  of  sus-     >^s/^*^ 

*  pension  or  advocation  in  the  criminal  court — these  being  inappli-  j^ni^^and 

*  cable  to  sentences  executed^  while  reduction  is  a  process  incompe^  Others. 

*  tent  and  unknown  in  the  Court  of  Justiciary.    To  this  two  answers     ^^^ 
^  occur :    ( 1 .)  The  pursuer  was  not  obliged  to  pay  here  to  save  im- 

<  prisonment :  he  might  have  consigned  the  fine,  or  paid  it  under 

<  protest^  and  such  payment  would  not  have  precluded  him  from  pur- 

*  suing  either  an  advocation  or  suspension :  (ti.)  Though  it  be  stated 

*  generally,  that  advocation  or  suspension  are  forms  of  remedy  con- 

*  fined  to  decrees  when  unimplemented  in  civil  cases,  partly  because 

*  the  forms  and  diets  of  civil  courts  admit  of  reductions,  it  by  no 
^  means  follows  that  suspensions  are  of  such  limited  application  in 

*  criminal  courts,  where  reduction  is  not  competent  or  consistent 

*  with  their  forms.     In  particular,  where  a  punishment  consists  in 

*  a  fine  payable  to  a  public  officer,  the  sentence  can  scarcely  ever 

*  be  said  to  be  finally  executed,  till  the  suspension,  if  brought,  is 

*  disposed  of.     The  payment  of  the  fine  to  such  an  officer  is  just  a 
^  species  of  consignation.     Accordingly  the  criminal  court,  in  the 

*  case  of  fines,  appears  to  be  in  use  to  ordain  the  fine  to  be  restored 
'  when  the  sentence  is  reversed.     This  was  the  case  in  the  late 

<  case  of  Anderson  against  the  Superintendent  of  Police  in  £din- 

*  burgh,  who  got  a  judgment  from  the  Court  of  Justiciary  suspend- 

<  ing  a  police  sentence,  and  ordering  his  fine  to  be  repaid.     See 

*  Swmton^s  Rep.  vol.  i.  p.  35. 

'  Should  the  present  case  be  brought  under  the  review  of  the 

*  Court,  the  parties  should  print  various  sections  which  they  intend 

*  to  found  on  in  the  different  police  acts,  for  more  convenient  re- 

<  ference  at  the  advisal.' 

The  pursuer  reclaimed. 

Thomson  founded  on  2  Hume,  72.  4;  and  Berry  t7.  Walker, 
I7th  June  1809,  where  Blair,  Lord  President,  held  proper  police 
cases  to  be  reviewable  in  this  Court. 

Lord  Justice-Clerk. — This  was  matter  originating  in  the  Police  Opinion  of 
Court,  and  brought  before  that  court  as  a  purely  criminal  matter. 
It  was  a  complaint  at  the  instance  of  the  superintendent  of  Police  as 
procurator-fiscal.  The  summons  sets  forth  that  the  complaint  was 
read  over,  and  that  the  pursuer  answered  *  not  guilty.'  1  do  not  care 
whether  it  was  so  or  not.  A  fine  was  imposed,  and  failing  payment, 
sentence  of  imprisonment  for  a  limited  time.  This,  then,  was 
only  reviewable  in  the  Court  of  Justiciary  by  advocation  or  suspen- 
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M'Caul  V, 
Millar  and 
Others. 

Opinion  of 
Court. 


17  Feb.  1838.  sion.  It  19  clear  that  Professor  Hume's  yiews  as  to  the  practice  in 
his  day  are  much  narrowed.  Again  and  again  we  say,  is  this  of  a 
criminal  nature,  for  the  lines  of  demarcation  are  drawn  distinctly  ? 
In  the  Court  of  Justiciary  we  have  frequently  cases  where  we  or- 
dain a  fine  to  be  paid  back.  To  entertain  this  would  in  truth  open 
the  civil  court  to  all  cases  from  the  Police  Court ;  and  the  fact,  that 
a  case  of  excess  of  power  may  be  raised  here,  does  not  affect  my 
opinion,  that  in  the  Justiciary  and  not  in  civil  courts  the  judgmeat 
complained  of  was  reviewable. 

Lord  Medtoyn. — I  concur  with  your  Lordship's  opinion  as  to  the 
incompetency  of  this  action  in  the  civil  court ;  and  my  opinion 
proceeds  upon  the  form  and  conclusions  of  the  summons  before  ns. 
It  is  admitted  that  the  object  of  the  pursuer  is  to  have  the  decree 
of  the  Police  Court  found  null  and  void,  that  being  libelled  as  ne- 
cessary, preparatory  to,  and  the  foundation  of,  the  conclusion  for 
damages.  Now,  the  decree  under  reduction  is  clearly  matter  of 
criminal  jurisdiction.  The  Legislature  has  placed  all  such  matten 
under  the  cognisance  of  the  Police  Court,  and  made  offences  tried 
and  punishable  there  subject  to  the  review  of  the  Court  of  Justiciary. 
This  being  criminal  matter,  it  is  unnecessary  to  say  more.  It  wan 
competent  to  the  pursuer  to  have  obtained  redress  in  the  crimioai 
court.  I  do  not  say  what  would  have  been  the  effect  if  this  had 
been  only  an  action  for  damages ;  even  although  it  had  been  ne- 
cessary incidentally  to  review  the  proceedings  of  the  Police  Court; 
but  looking  to  the  case  as  presented  to  us,  we  can  only  deal  with  it 
as  it  is  libelled  in  the  summons. 
Ijord  Meadowbank  concurred. 
Lord  Glenlee  absent 

Judgment.  The  Lords  adliered^  and  found  additional  expenses. 


Lord  Ordinary,  Cwnnghame.         Act.  J?.  TTumuoH.         Alt.  SoL-Gen,  fRtdkafiird,) 
Mmtimd,  David  Daud,  S.  S.  C.  and  Roderick  Mackauie,  W.  &  AgeoU. 

T.  Clerk. 
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SECOND  DIVISIOIf. 

No-  LXXVI.  20tt  February  1888. 

Mks  ELIZABETH  DUFFIN  ob  THOMSON 

THOMSON'S  TRUSTEES. 

MUTUAL-CONT&ACT.— 'DoKATIO    INTER     VIK0M    £T     UXOESM.— ' 

Ciue  in  which  where  spouses  had  entered  into  an  antenup^ 
Hal  contract  qf  marriage^  and  subsequently  executed  a  mutual 
trust^settiementi  by  which  the  provisions  in  favour  of  the  wife 
were,  in  the  event  of  her  entering  into  a  second  marriage j  greatly 
inferior  to  those  previously  secured  by  the  contracl^^but  contain* 
'  ing  additional  provisions  to  the  children  of  the  marriage^ — the 
Court  found  thai  the  trusteed  was  revocable  by  the  wife  asado^ 
natio  inter  mrum  et  uxorem. 

Abeam  Thomson  waft  married  to  the  pursuer  in  1818)  prior  toNamtiye. 
which  event  an  antenuptial  contract  was  entered  into,  providing,  * 
(let^)  That  Mr  Tbomson  should  pay  to  the  pursuer,  in  case  of 
her  surviving  him,  a  free  yearly  annuity  of  L.  100  Sterling:  {^d^) 
That,  over  and  above  the  said  annuity,  she  should  be  entitled  to 
the  liferent  of  the  one*half  of  the  whole  lands,  heritages,  and  sums 
of  money,  and  other  funds  that  Mr  Thomson  should  happen  to 
conquest  or  acquire  during  the  marriage ;  and,  that  the  amount  of 
such  conquest  might  be  more  easily  ascertained,  it  was  declared 
that  the  funds  and  effects  of  every  kind  belonging  to  him  at  the 
date  of  the  marriage  amounted  to  L.  SOOO :  (8d,)  That  Mr  Thomson 
should  provide  the  sum  of  L.  5000  Sterling  to  the  child  or  children 
to  be  procreated  of  the  marriage  :  (4^A,)  That  the  pursuer  should 
have  right  to  the  whole  furniture,  plate,  table  linen,  &c.,  that 
should  belong  to  Mr  Tbomson  at  the  period  of  his  death :  (5/A,) 
That  the  pursuer  should  be  allowed  a  certain  sum  for  mourning 
and  aliment  at  the  first  term  after  Mr  Thomson^s  decease :  (6<A,) 
That  in  the  event  of  the  pursuer^s  entering  into  a  second  marriage 
during  the  existence  of  issue  by  her  marriage  with  Mr  Thomson, 
the  whole  furniture  and  other  goods  in  communion,  together  with 
the  whole  free  estate,  of  whatever  description,  belonging  to  Mr 
Thomson,  should  be  valued,  and,  after  deducting  ten  percent,  for 
tear  and  wear,  the  value  thereof  should  be  divided  in  equal  portions ...-...». 
between  her  and  her  children  by  the  marriage  with  Mr  Thomson : 
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20  FA.  1838.  (Ythj)  That  in  case  there  should  be  no  child  or  children  of  the  said 

^•Jjy^**^     marriage  with  Mr  Thomson,  the  rights  of  the  pursuer,  in  the  event 

Tbomflon.    of  her  entering  into  a  second  marriage,  should  be  restricted  to  one- 

— '.       half  of  the  provisions  above-mentioned :  (8M,)  In  consideration  of 

these  provisions  in  her  favour,  the  pursuer  conveyed  to  trustees, 

for  behoof  of  herself  and  the  children  of  the  marriage,  two  sums  of 

L.  500  each,  to  which  she  had  right ;  it  being  farther  provided, 

that  in  the  event  of  there  being  no  children  of  the  marriage,  the 

said  sums,  and  any  other  sums  or  estate  to  which  the  pursuer  might 

succeed,  should  go  to  her  own  nearest  of  kin,  and  that  the  jus  ma< 

riti  of  Mr  Thomson  over  the  same  should  be  excluded. 

Mr  Thomson  was  very  successful  in  business,  and  his  funds  and 
property  went  on  increasing  until  1831,  at  which  time  his  property 
amounted  to  upwards  of  L.  ^5,000,  and  continued  undiminished, 
if  not  still  farther  increased,  at  his  death  in  1836.  The  pursuer, 
along  with  her  husband,  on  I4th  July  1831,  executed  a  mutual 
trust-deed  and  deed  of  settlement,  conveying  the  whole  property, 
heritable  and  moveable,  that  shall  belong  to  both  or  either  of  the 
spouses,  as  at  the  period  of  the  death  of  the  husband  Mr  Thomson, 
to  trustees,  for  payment,  in  the  first  instance,  of  the  just  and  law- 
ful debts  of  Mr  Thomson ;  (Sd,)  providing  for  payment  of  a  life 
annuity  of  L.  800  to  the  pursuer,  in  the  event  of  her  surviving  her 
husband,  and  with  directions  to  make  over  to  her  the  whole  fur^ 
niture,  plate,  and  linen,  which  may  be  in  her  husband^s  possession 
at  his  death.  (3c/,)  The  deed  declares,  that  the  said  liferent  pro- 
vision ^  is  accepted  by  her  in  full  of  all  claims  of  terce,  jus  relicts, 

<  or  any  other  kind,  competent  to  her  by  law,  or  under  her  marriage- 

*  contract.**  4/&,  The  deed  farther  declares,  that  the  liferent,  and 
other  provisions  thereby  constituted  in  favour  of  the  pursuer, 

<  shall  cease  and  determine  on  her  entering  into  a  second  marriage, 

*  and  that  she  shall  not  be  entitled  to  claim  or  receive  any  thing 

*  thereafter  under  that  deed,  or  under  her  said  marriage- contract* 
6iky  It  provides  that,  in  the  event  of  Mr  Thomson  predeceasing 
the  pursuer,  and  leaving  children,  the  whole  residue  of  hisesute 
should  be  divided  amongst  his  children,  by  equal  portions.  6M, 
In  the  event  of  Mr  Thomson^s  predeceasing  without  children,  it 
provided  that  the  pursuer  sliould  have  the  whole  free  liferent  of 
bis  property,  so  long  as  she  should  remain  a  widow,  under  the 
condition,  that  on  her  death  or  second  marriage,  the  property  of 
Mr  Thomson  should  be  divided  among  his  nearest  heirs,  while  that 
which  came  to  him  through  the  pursuer  should  go  to  her  heirs,  in 
the  manner  to  be  pointed  out  by  her  in  any  writing  under  her  hand. 
7^A,  The  deed  reserves  to  Mr  Thomson  full  power,  at  any  time  of 
his  life,  without  consent  of  his  wife,  to  alter,  innovate,  or  revoke 
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these  conditions,  either  in  whole  or  in  part.   The  marriage  between  20  Feb.  1S3& 
the  pursuer  and  Mr  Thomson  subsisted  until  September  1836,    /^  <^^ 
when  it  was  dissolved  by  the  death  of  Mr  Thomson,  leaving  two  Thomson. 
sons  and  one  daughter  procreated  of  the  marriage.     The  pursuer  p^^^ — ; 
brought  a  reduction  of  this  trust-deed  as  granted  to  her.     And  picas. 
in  support  of  the  action  pbacfec^Assuming  that  the  deed  had 
been  executed  under,  circumstances  that  made  it  valid  and  binding 
upon  the  pursuer  until  revoked,  it  was  revocable,  as  constituting  a 
donatio  inter  virum  et  uzorem ;  and  having  been  revoked  by  the 
pursuer,  she  was  entitled  to  be  reponed  against  it. 

The  defenders  pfeodisd— -1.  The  deed  of  settlement  being  an  Defenders' 
onerous  mutual  contract,  cannot  be  set  aside,  either  as  in  violation 
of  the  contract  of  marriage,  or  as  a  donatio  inter  virum  et  uxorem. 
2.  By  the  trust-disposition  a  certain  definite  provision  having  been 
secured  ta  the  pursuer,  greater  than  what  was  provided  to  her  un- 
der the  marriage-contract,  the  disposition  thus  not  being  to  her 
prejudice,  but  the  contrary,  she  is  not  entitled  to  challenge  the 
same.  3»  The  mutual  disposition  and  settlement  being  a  rational 
and  proper  arrangement,  in  so  far  as  regarded  both  the  spouses  and 
the  children  of  the  marriage,  and  there  being  no  ground  for  stating 
that  there  is  any  excess  on  either  part,  it  is  incompetent  to  plead 
the  law  of  revocation  as  applicable  to  such  a  case,  it  being  at  any 
rate  impossible  to  restore  both  parties  to  the  rights  which  they  eo^ 
joyed  at  the  date  of  executing  the  said  deed.  4.  So  far  as  third 
parties,  viz.  the  children  of  the  pursuer,  derive  benefit  from  the 
deed  here  challenged^  it  is  not  revocable :  Hamilton,  15th  January 
1669 ;  Mor.  6107.  Somerville,  2d  and  3d  February  1688 ;  Mor. 
6108  and  6990. 

'  28^  November  1837.— The  Lord  Ordinary  «  finds  that  the 
^  provisions  accepted  of  by  the  pursuer,  under  the  mutual  trust- 

*  settlement  libelled  on,  were,  both  in  respect  of  amount,  and  of 

*  the  conditions  attached  to  the  same,  greatly  inferior  to,  and  other- 

*  wise  more  disadvantageous  to  the  pursuer  than  the  provisions 
'  previously  secured  to  her  by  the  antenuptial  contract  of  marriage 
*•  between  her  and  her  husband :  Pinds,  that  the  said  trust-deed 

*  was  so  framed  as  to  put  any  provisions  or  benefits  renounced  by 
^  the  pursuer  entirely  at  the  disposal  of  her  husband,  by  the  unli- 
'  mited  power  of  alteration  reserved  to  him :  Finds,  in  particular, 

*  that  no  additional  provisions  were  irrevocably  invested  or  settled 

*  for  behoof  of  the  children  of  the  marriage  by  the  trust>deed  un- 

*  der  reduction,  their  legal  claims  of  succession,  not  alterable  by  the 
^  husband,  being  still  left  upon  the  stipulations  in  their  favour  in 
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80  Feb.  1838.  t  i\^q  marriage-contract :  Therefore,  finds  that  the  trust-deed  U- 
J^^V^^  <  belled  on  was,  on  the  part  of  the  pursuer,  n  donatio  inter  ▼irum 
ThoDMon.       *  et  uxorem  ;  and,  as  the  pursuer  has  now  revoked  the  same,  re- 

*  duces,  decerns  and  declares,  in  terms  of  the  libel :  Finds  the  pur^ 

*  suer  entitled  to  her  expenses  from  the  defenders  qua  trustees,  and 
'  remits  the  account  thereof,  when  lodged,  to  the  auditor,  to  tax 

*  and  to  report 

Note.      Note. — ^  The  lesion  or  sacrifices  exacted  from  the  pursuer  hj 

*  the  deed  under  reduction  are  of  very  unusual  extent  and  amount* 

*  and  such  as  a  married  woman  must  be  protected  against,  accord'^ 
^  ing  to  all  the  authorities  applicable  to  the  present  question. 

*  Istj  By  the  contract  of  marriage,  if  the  pursuer  did  not  cod- 

*  tract  a  second  marriage,  she  would  now  be  entitled  *  to  L.540 
^  per  annum.^    And  if  she  were  now  to  marry  again,  though  her 

*  jointure  would  cease,  she  would  be  entitled  to  *  have  paid  and 
^  delivered  over**  to  her,  under  the  marriage*contract»  one-fourtk 

*  part  of  the  whole  free  estate  of  the  defunct,  deducting  ten  per 
'  cent,  for  deterioration.  See  extract  contract  of  marriage  prs* 
'  duced,  pp.  9  and  10.  The  fourth  share,  in  the  present  case^ 
^  however,  according  to  any  reasonable  calculation,  appears  to  ex- 
'*  ceed  L.  5000  Sterling.  Such  a  capital,  it  is  supposed,  would 
^  produce  an  annuity  on  Mrs  Thomson^s  life  greatly  above  L.  800. 

*  Sd,  By  the  trust-settlement  under  reduction,  the  pursuer  was 
^  made  to  accept  of  a  life  annuity  of  L.  SOO  as  the  maximam  of 

*  her  provisions,  even  if  she  remained  unmarried.  But  in  case 
^  of  her  marrying  again,  even  that  provision  is  entirely  taken 
'  away.     Upon  the  application  of  the  various  authorities  to  the 

*  preceding  state  of  the  facts,  the  Lord  Ordinary  conceives  that 

*  the  pursuer^s  right  to  reduce  the  deed  libelled  on  is  clearly  made 

*  out.' 

The  defenders  reclaimed^  for  whom 

Forsyth  /lieacted— -That  the  power  of  revocation  reserved  to  the 
husband  in  the  trust-deed  was  limited,  and  that  there  was  do  such 
power  as  to  the  children's  provisions.  The  husband  made  the  bar- 
gain for  the  children,  and  for  them  the  wife  sacrificed  ber  interest; 
and  thus  it  was  a  donation  to  the  children,  who  were  third  parties. 
Somerville  v.  Paton. 

Monteaihy  for  the  respondents,  founded  oq  Ersk.  1, 6,  29»  and  80. 

Opimoa  of     Loird  JusHce^Clerk. — I  have  not  had  mudi  difficulty  in  fonmog 
Coait.      ^y  opinion  on  this  case.     The  pursuer  had  certain  provisions  pro- 
perly secured  under  a  rational  antenuptial  contract  of  msrria^ 
•between  her  and  her  husband.     The  trust-deed  now  under  consi- 
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deration  was  executed  at  a  future  time,  when  the  husband^s  means  20  Feb.  1838. 
had  increased,  and  no  doubt  it  gives  the  wife  a  nominal  increase  of  ^"^V^^ 
annuity  ;  but  it  is  coupled  with  a  condition,  that,  if  she  should  en-  ThomeoD. 
ter  into  a  second  marriage,  she  is  to  have  nothing  at  all  from  his     .-; — 
estate,  thus  depriving  her  of  all  that  was  secured  to  her  in  her  c6n-  Court. 
tract  of  marriage.    Under  these  circumstances,  there  has  thus  been 
great  injury  done  to  this  woman  by  the  trust-deed.  But  it  is  said  by 
Mr  Forsyth,  that  this  second  deed  contains  more  liberal  provisions 
for  the  children  of  the  marriage  than  those  contaioed  in  the  con- 
tract, and  that  the  children  have  thus  a  benefit  by,  and  an  interest 
in,  the  trust-deed,  to  prevent  its  recal  by  the  wife.     Now,  in  the 
cases  referred  to,  the  circumstances  were  quite  different  from  the 
present,  for  in  them  there  were  merely  a  direct  provision  to  third 
parties,  which  is  not  the  case  here.     In  the  present  case,  there 
is  no  ansHer  to  the  legal  ground  of  challenge  of  this  deed  by  the 
wife,  as  a  donatio  inter  virum  et  uxorem*     The  law  presumes  that 
the  husband  used  his  influence  in  such  a  case,  in  order  to  provide 
for  his  children;  and  he  is  not  entitled  to  make  a  beneficiary  bar- 
gain for  them  at  the  expense  of  his  wife ;  to  provide  for  them  bet« 
ter  than  before,  by  exacting  a  sacrifice  from  the  wife.    This  is  bet* 
tering  the  children,  and  not  benefiting  the  wife,  and  I  cannot  enter 
into  that  view. 

Lord  Afeadowbank, — I  cannot  sanction  any  deed  in  the  circum- 
stances of  the  present,  to  the  prejudice  of  parties,  as  previously  fix- 
ed in  an  antenuptial  contract  of  marriage. 

Lord  Medwyn.'^On  the  main  point  before  us,  I  concur  with  the 
Lord  Ordinary.  At  the  same  time  1  do  not  think,  that,  if  there 
had  been  power  in  the  husband,  what  he  did  would  have  been  an 
unreasonable  exercise  of  it.  But  the  question  is,  whether  the  de- 
fender has  power  to  revoke  the  deed  as  constituting  a  donation  ? 
To  be  sure,  it  is  said  the  usual  rule  does  not  apply,  because  the 
husband  only  makes  a  bargain  for  the  children ;  but  I  think  he 
makes  a  bargain  for  himself  in  the  first  place,  with  the  view  of  be- 
stowing the  subject  on  his  children.  However,  this  is  just  the  or- 
dinary case  of  donatio  inter  virum  et  uxorem,  and  I  see  no  ground 
for  difiering. 

I/ird  Gr/m/e^.— -Absent. 

Their  Lordships  refused  the  reclaiming  note,  and  found  addi-  Jodguaent 
tional  expenses  due. 

Laid  Oidioaiy,  Cvm\mffumii.  Aet.  Monleaih*  Alt.  Farsyihy  P.  RoberUon, 

W,A.G.i  ^  ^^>  ^'  ^'  <^<^  S^^  ^^  Kinnear,  W.  S.,  Agents.         T.  Clerk. 
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ANDREW  BELL 
against 

JOHN  GORDON'S  TRUSTEES. 


Narntife. 


Defenders* 
Fleas. 


Opinion  of 
Court. 


Security  (Hebitable) — Hypothec  (Lait-Agents) — Rave* 
ING  AND  Sale. — Found  that  a  sale  of  subjects  by  an  heriiabU 
creditor  under  a  power  of  sale  in  the  bond  could  not  be  stopped 
by  the  personal  creditors,  on  the  ground,  either  that  they  would  wd 
bring  their  JuU  value,  as  the  titles  were  hypothecated,  and  coM 
not  be  produced ;  and  because  a  ranking  and  sale  had  been  rawd. 

The  defenders,  as  in  right  of  two  heritable  bonds  over  the  subjects 
of  Mr  Ewing,  after  a  poinding  of  the  ground,  by  which  they  res- 
lized  L.  480,  exposed  the  subjects  for  sale  under  a  power  of  sale  in 
the  bond. 

Against  this  the  present  suspension  and  interdict  was  brought 
by  the  pursuer  as  trustee,  for  the  personal  creditors  of  Ewing, 
on  the  following  grounds  :^L  That,  as  the  title-deeds  were  hypo- 
thecated for  an  account  to  the  debtor's  law-agent  of  L.dOO0^ 
who  refused  to  produce  them,  the  proper  value  could  not  then  be 
obtained  ;  and,  2.  That  the  law-agent  had  obtained  decree  of  ad- 
judication, and  raised  a  process  of  ranking  and  sale. 

The  defenders  answered — That,  even  if  there  was  any  hope  of 
a  reversion  from  the  personal  bond,  which  there  was  not,  they  could 
not  on  the  first  ground  interfere ;  and  the  cases  of  Simpson,  £5th 
November  1821  ;  Beveridge,  17ih  January  1827 ;  Kerr,  3d  March 
1830,  settled  the  second  point  in  favour  of  the  sale. 

The  Lord  Ordinary  refused  the  bill,  and  recalled  the  interlo- 
cutor, and  found  the  pursuer  liable  in  expenses. 

The  pursuer  reclaimed. 

Lord  Gillies. — We  cannot  refuse  effect  to  this  heritable  bond. 
Your  Lordships  lately  held  that  the  agent^s  hypothec  was  good 
against  the  rights  of  heritable  creditors.  It  was  with  regret  I  beard 
that  decision  pronounced ;  and  I  think  the  present  case  is  one  in- 
stance of  the  bad  effects  of  a  judgment  weakening  the  effects  of 


•No-  78-  COURT  OF  SESSION.  627 

real  rights  so  much  as  was  then  done ;  but  I  am  clear  that  here  ^  ^"^  '^3«. 
we  cannot  deny  effect  to  the  right  of  this  party  infeft  in  an  heri- ^T.^. 
table  security.     The  right  of  sale  was  inserted  in  the  bond  for  the  v.  Presbytery  of 
benefit  of  the  creditor  in  that  bond,  and  not  for  behoof  of  the  ge-  Aucbtcr>rder. 
neral  body  of  creditors  at  large.  Opinion  of 

Lwd  Corehouse, — I  am  very  clearly  of  the  same  opinion. 

Lord  Mackenzie. — I  concur  with  the  Lord  Ordinary. 

Lord  FresidenL — So  do  I. 

The  Court  unanimously  adhered.  Judgment. 

Lord  Ordinary,  Cum»ghame.         Act  IPNeUl  and  Ataidmcut,  Alt  Dean  ofFae. 

(Hope J  and  W.  Belk  B.  Laidlaw,  S.  S.  C.  and  T.  Stuart^  S.  S.  C.  Agoiti. 


B,  Clerk. 


C.  R. 


No.  LXXYIII.  8^  March  183a 

EARL  OF  KINNOULL  and  the  Rky.  ROBERT  YOUNG 

against 
The  presbytery  of  AUCHTERARDER.* 

Cburch— Patronage — Jubisdictiov. — Where  the  patron  of  a 
parish  had  presented  a  licentiate  to  a  vacant  church  and  parish,  and 
the  Presbytery  refused,  and  continued  to  refuse,  to  take  trial  of  the 
qnalifications  of  the  presentee,  and  rejected  him  on  the  sole  ground, 
that  a  majority  of  the  male  heads  of  families,  communicants  in  the 
said  parish,  had  dissented,  without  any  reason  assigned,  from  his 
admission  as  minister — The  whole  Court,  by  a  majority  of  eight  to 
five,  in  an  action  of  declarator,  &c.  at  the  instance  of  the  patron  and 
presentee  against  the  Presbytery,  repelled  objections  to  the  juris- 
diction of  the  Court ;  and  the  competency  of  the  action  as  directed 
against  the  parish ;  As  well  as  a  plea  in  defence  of  acquiescence ; 
and  Found,  *  That  the  said  Presbytery  in  so  doing  have  acted  to 

*  the  hurt  and  prejudice  of  the  sud  pursuers,  illegally,  and  in  viola- 
^  tion  of  their  duty,  and  contrary  to  the  provisions  of  certain  statutes 

*  libelled  on,  and,  in  particular,  contrary  to  the  provisions  of  the 

*  statute  of  10  Anne,  c.  12,  inutuled,  ^  An  Act  to  restore  patrons 

*  to  their  ancient  rights  of  presenting  ministers  to  the  churches  va^ 

*  cant  in  that  part  of  Great  Bptain  called  Scotland  ;'*  in  so  far  repel 

*  For  a  full  account  of  this  case,  lee  Re|iort  by  Charles  Robertson,  Esq.  one  of  the  Col* 
lectors  of  Decisions  by  appointment  of  the  Faculty  of  Advocates,  published  by  Adam  and 
•Charles  Bhck,  Booksellen,  North  Bridge,  Edinbivgh. 
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8  Maroh  183&  ( iig^  iM^noes  9t«t6d  on  the  part  of  die  Presbytery,  and  deoero  and 

TT^JI^^     *  declare  accordingly ;  and  allow  the  aboYe  decree  to  go  out  and  be 

Cordop/      '  extracted  as  an  interim-decree :  and  with  these  findings  and  deda- 

*  rations,  remit  the  process  to  the  Lord  Ordinary  to  proceed  further 

*  therein  as  he  shall  see  just^ 

Ordinary,  Lord  FuUerton,         Deqn  of  Foe.  (HopCy)  WTugham.         Alt.  A.  Bdly  Om- 
iop.       A.  Sioriey  W.  S.  aod  FT.  Vowigy  W.  8.  Agento. 

C.  H. 


FIRST  DIVISION. 

No.  LXXIX.  8^A  March  18S& 

MILLER 

against 
GORDON. 

Pooa^s  Roi4L.«— T|iB  defender  in  this  case,  which  was  an  action  of 
damages,  had  not  applied  for  the  benefit  of  the  poor^s  roll  till  an 
issue  was  ready  for  trial.  His  wages  as  an  overseer  of  roads  amount- 
ed nominally  to  L.  90  ;  but  one-half  of  that  was  necessarily  con- 
sumed in  travelling  expenses  connected  with  his  profession.  He  had 
a  wife  and  children,  and  stated  he  could  no  longer  continue  his  d^ 
fence,  as  he  was  unable  to  meet  the  outlay  attendant  on  a  Jury  triaL 
The  Courtf  in  the  circumstances,  found  him  enUtled  to  the  ben^ 
fit  of  the  poor^s  roll. 

Act.  DUtgwalL  Alt.  Moir,         J.  Hunitfy  Agent 


SECOND  DIVISION. 
No.  LXXX.  9ih  March  1838. 

TRUSTEES  of  the  late  John  Marquess  op  BREAOAtBAVS 

against 
SIR  GEORGE  SINCLAIR  and  Othcrs,  Trustees  of  the  late 

Sir  Jomi  Sinclair. 

Teinds— Warrandice — Clause. — The  estates  and  rights  of  the 
earldom  of  Caithness  hawng  been  vested  in  the  JEarh  of  Breed- 
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a/teite,  one  ofwhm,  by  a  eantract  of  sale  in  1715,  made  <wyf^"^^^ 
part  of  the  said  estates^  with  a  ttarrandice  to  the  purchaser  b^^^^sq^ 
against  future  augmentations  of  stipend  abooe  certain  specified  Truitam  v. 
proportions  ;  and  thereafterj  in  1719)  disponed  the  whde  of  the 
said  estates  and  rights^  including  that  part  thereof  previoush^ 
conveyed^  <  tn  so  far  aUenarly  as  he  had  or  has  right  thereto  in 

*  any  manner  of  way  /  the  disposition  being  granted  with  va* 
rious  burdens  and  conditionsy  and^  inter  alia^  with  the  burden 
of  *  all  bargains  and  sales  of  any  part  or  portion  of  the  lands 
^  and  others  particularly  and  generally  above  disponed,  or  tacks 

*  of  any  of  the  said  lands,  and  oUigements  therein  contained^"-* 
Found  that  the  dispones  in  1719  was  bound  to  relieve  the  sucoes- 
SOTS  of  the  Earl  ^  Breadalbane  of  the  obligation  of  warrandice 
contained  in  the  contract  of  VJld^^he  clause  of  burden  extend^ 
ing  to  all  the  estates  and  rights  enumerated  in  the  disposition, 
and  not  merely  to  those  effectually  conveyed  by  it, 

Pbocess — 'Extzjuszs.^'^pecial  grounds  on  which  expenses  refus^ 
edto  a  party  succeeding  in  his  cause  upon  the  unanimous  opi* 
nior»  of  the  consulted  Judges. 

John  Lord  Glenorchy,  as  being  vested  in  the  rights  originally  Namtife* 
held  by  the  Earls  of  Caithness,  and  afterwards  by  his  father,  John 
Earl  of  Breadalbane  and  Holland,  by  contract  of  sale  in  1716,  sold 
and  dbponed  to  Francis  Sinclair  of  Stirkoke,  his  heirs  and  assig* 
nees  whatsoever,  heritably  and  irredeemably,  '  All  and  haill  the 

*  town  and  lands  of  Sybster*Wick  alias  Susbuster,  the  town  and 
'  lands  of  Wedderclett,  and  the  town  and  lands  of  Hauster,^  with 
the  pertinents  of  the  same.  Francis  Sincliur  and  his  successors 
were  taken  bound  to  pay  certain  proportions  of  the  ward,  non* 
entry,  and  relief  duties  of  the  baronies  of  Ackirj^  and  Berridale, 
and  of  the  earldom  of  Caithness,  (of  which  the  said  lands  formed 
parts :)  *  And  in  like  manner,  paying  yearly  for  the  teinds  of  the 

*  said  lands  of  Sybster«Wick  alias  Susbuster,  and  pertinents  there- 
'  of,  to  the  minister  serving  the  cure  at  the  parish  of  Wick,  present 

*  and  to  come,  of  the  sum  of  L.  S9,  t2s.  8d.  Soots  money,  and  two 
'  bolls  of  victual ;  and  for  the  teinds  of  the  said  lands  of  Weddei^- 

*  clett  and  Hauster,  of  L.  8,  6s.  8d.  Scots  money>  and  two  bolls  of 

*  victual,  to  the  said  minister  of  the  parish  of  Wick,  present  and  to 
^  ooQe,  and  relieving  the  said  John  Lord  Glenorchy  and  his  fore* 

*  saids  at  their  hands  thereof  yearly,  as  their  propcMrtional  part  of 

*  the  stipend  now  agreed  upon  to  be  paid  yearly  to  the  said  minister 

*  and  his  successors,  for  the  tdnds  of  the  said  haill  lands  hereby 

*  disponed,  in*all  time  coming,  and  that  in  part  paymoDt  of  the  sti- 
^  pend  payable  by  the  said  John  Lord  Glenorchy  to  him  and  his 
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^  successors,  out  of  his  Lordship^s  interest  in  the  sard  parisbi  pro 

*  tanto.' 

The  contract  contained  a  procuratory  of  resignation,  referring  to 
the  quantum  of  stipend  payable  for  the  teinds  of  the  lands  in  simi- 
lar terms ;  and,  by  the  clause  of  warrandice,  Lord  Glenorchy  boirod 
himself,  his  heirs  and  successors,  *  to  warrant,  free  and  relieve  the 
^  said  Francis  Sinclair  and  his  foresaids,  of  and  from  aH  future  aug- 

*  mentations  of  ministers^  stipends  and  burdens  upon  the  teinds  of 
^  the  said  haill  lands,   whether  by  augmentations,  new'  erection  of 

*  parishes,  and  additional  stipends,  and  that  as  well  of  all  terms  and 

*  years  bygone  as  in  all  time  coming/ 

In  1719,  Lord  Glenorchy  '  sold,  analzied  and  disponed,  likeaswe 
^  do  by  thir  presents,  with  and  under  the  burdens,  provisions,  condi- 
^  tions,  and  qualifications  underwritten,  and  no  other  wise,  sell,  analiie, 
'  and  dispone  from  us,  our  airs  and  successors  whatsomever,  to  and 

*  in  favour  of  John  Sinclair  of  Ulbster,  his  airs  and  assignees  what- 
^  somever,  heritably  and  irredeemably,  without  any  manner  of  re- 

*  version,  redemption,  or  regress  whatsomever.  All  and  hull  the 

*  lands,  baronies,  and  aVents  of  the  earldom  of  Caithness,  with 

*  castles,  towers,  fortalices,  woods,  fishings,  mills,  moulters,  tenants, 
^  tenandries,  and  service  of  free  tenants,  with  the  advocation,  dona- 
'  tion,  and  right  of  patronage  of  the  Hospital  of  St  Magnus  in 

*  Caithness;  together  with  the  advocation,  donation,  and  right  of 
^  patronage  of  all  other  kirks,  chaplanaries  and  alterages,  pertain- 

*  ing  and  belonging  to  the  said  Earldom  of  Caithness  :  and  also  of 

*  the  advocation  of  the  Archdeanerie  of  Caithness,  and  of  the  kirb 
^  Bower  and  Wattin,  pertaining  to  the  said  Archdeanerie,  parso- 
^  nage  and  vicarage  teinds  of  the  foresaid  kirks,  and  of  the  lands 
^  pertaining  to  the  said  kirks  and  chapels.^— (Then  follows  a  par- 
ticular description  of  the  lands,  and  specially  the  lands  and  teinds 
of  Sybster,  Wedderclett,  and  Hauster) :  '  Together  with  all  other 

*  lands,  tenements,  houses,  biggings,  yeards,  and  other  heritages 
^  and  possessions,  whatsomever,  lying  within  the  parochin  of  Wick, 
^  Thurso,  Dunnet,  and  within  the  bounds,  diocese,  and  sheriffdom 
^  of  Caithness :  And  likewise  all  and  sundrie  the  lands,  milns,  miln- 
'  lands,  multures,  teinds,  and  parsonage  teinds,  offices,  fishings,  and 
^  others  underwritten,  with  their  pertinents ;  to  witt^ — (here  follows 
a  description  of  various  lands) — *  together  also  with  all  other  lands, 
-^  heritages,  tenements,  possessions,  fishings,  heritable  offices,  pro- 

*  vostries,  privileges,  liberties  within  the  town  of  Wick,  advoca- 
<  tions,  donations,  and  rights  of  patronage  of  the  said  Hospital  of  St 

*  Magnus,  and  of  all  other  benefices,  kirks  and  chaplanries,  and 
-^  alterages  pertaining  to  the  said  earldom,  and  particularly  of  the 
f^  Archdeanerie  of  Caithness,  and  of  the  kirk  of  Bower  and  Wat- 
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*,  tin,  pertaining  and  belonging  to  the  said  Archdeanry,  and  of  the  ^^Mudims, 

*  kirks  of  'Dunnet,  Olrick,  Thurso,  Wick,  Latheron,  and  Halkirk  g^^^,^^ 

*  and  Skinnem,  and  parsonage  and  vicarage  teinds  of  the  saids  Trusteet  v. 

*  kirks,  and  lands  pertaining  and  belonging  thereto,  and  others  *°cair^ 

*  whatsomever,  which  pertained  to  the  said  George  Earl  of  Caith- Ninmtifc 

*  ness,  and  whereunto  we  have  right  from  him,  or  any  other  per- 

*  son ;  whilks  haill  lands,  baronies,  burgh  of  barony,  heritable  of- 

*  fices,  castles,  towers,  fortalices,  mills,  moulters,  woods,  fishings, 

*  tenants,  tenandries,  and  service  of  free  tenants,  advocations,  do- 
^  nations,,  and  rights  of  patronage,  and  others  a^mentioned,  with 
^  their  haill  privileges  and  pertinents,  were  united,  erected,  and  in- 
^  corporated  in  ane  haill  and  free  earldom,  called  the  Earldom  of 
^  Caithness,  and  the  Castle  of  Thurso,  be  east,  ordained  to  be  the 

*  principal  messuage  of  the  said  earldome,  and  ane  seasing  to  be 

*  taken  at  the  Castle  of  Thurso,  be  east,  or  upon  the  ground  of 
^  any  part  of  the  said  earldome,  declared  to  be  sufficient  for  the  said 

*  earldome,  lands,  baronies,  and  others  above-written/  *  And  that  in 
<  so  far  allenarly  as  the  said  deceased  John  Earl  of  Breadalbane, 

*  our  father,  or  we  as  succeeding  to  or  deriving  right  from  him,  or 

*  from  any  other  person  whatsomever,  had  or  has  right  thereto  any 

*  manner  of  way.^  *  As  also  all  other  lands,  superiorities,  jurisdic- 
^  tions,  and  others  a'mentioned,  lying  within  the  said  shire,  already 

*  acquired  by  us  from  any  other  person,  whether  redeemable  or  ir* 

*  redeemable,  and  not  formerly  disponed  before  the  7th  day  of  Ja- 
^  nuary  jaivij  and  nineteen  years  f  but  always  with  and  under  the 
express  burdens,  provisions,  conditions,  and  qualification  therein 
particularly  written,  viz.  to  relieve  the  Earl  of  Breadalbane  of  the 
debts  and  deeds  of  the  late  George  Earl  of  Caithness,  the  author 
of  the  Earl  of  Breadalbane^s  father,  and  of  the  predecessors  of  the 
Earl  of  Caithness, — '  Excepting  the  proper  debts  contracted  by  us 

*  and  our  said  umquhill  father  :*  *  and  sicklyke  with  the  burden  of 
'  all  bargains  and  sales  made  by  our  said  umqi.  father,  or  us,  of 

*  any  part  or  portion  of  the  lands  and  others  particularly  and  gene- 

*  rally  a^  disponed,  or  tacks  of  any  of  the  said  teinds,  and  oblige- 

*  ments  therein  contained,  before  the  said  7th  day  of  January  jaivij 

*  and  nineteen  years,  which  the  said  John  Sinclair,  by  his  accepta- 

*  tion  hereof,  binds  and  obliges  him,  his  heirs  and  successors  what- 

*  somever,  to  ratifie,  approve,  and  implement  in  the  haill  heads,  te- 

*  nor,  and  contents  thereof,  in  so  far  as  we,  or  our  sMd  umqL  fa- 
^  ther,  are  bound  thereby,  and  never  to  quarrel  or  impugn  the  same, 
^  upon  any  account  whatsomever,  that  will  aflbrd  ground  of  evic- 

*  tion  or  recourse  against  us  or  our  foresaids :  And  it  is  hereby 

*  specially  provided  and  declared,  that  all  the  above  burdens,  pro- 
*  ^  visions,  and  declarations,  shall  be  particularly  ingrost  and  insert 
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S^Mwrchim  « jn  ^i,e  charters,  resignations,  and  infeftments  ta  follow  hereupon, 

*  and  that  the  foresaid  lands,  teinds,  and  others,  particularly  and 
^  generally  a*  disponed,  with  their  pertinents,  together  with  thispre* 

*  sent  right  and  infeftment  to  follow  thereupon,  are  and  shall  be 
'  subject  and  lyable  to,  and  really  burdened  and  assessed,  widithe 
^  provisions,  declarations,  and  burdens  a*  wryten :  Providing  alwajis 
^  likeas  it  is  hereby  expressly  provided  and  declared,  that  our  grant- 
^  ing  of  thir  presents,  with  the  burdens,  provisions,  and  conditions 

*  a^  wryten,  or  the  said  John  Sinclair,  his  acceptation  thereof,  shall 

*  not  infer  any  homologation  or  approbation  of  the  same,  but  that 
^  it  shall  be  lawful  and  leasom  for  the  said  John  Sinclair  and  his 

t 

*  foresaids  to  quarrel,  reduce,  and  impugn  the  same,  upon  what- 

*  somever  grounds  of  law,  providing  always  the  same  doe  not  infer 

*  any  action  of  recourse  against  us  or  our  foresaids,  upon  any  war- 

*  randice  granted  by  us  to  them.** 
William  Home  of  Stirkoke  having  acquired  the  lands  of  Sybster, 

Wedderclett,  and  Hauster,  raised,  in  ISSJS,  an  action  against  die  late 
Marquess  of  Breadalbane,  and  the  late  Sir  John  Sinclair  and  his  tms* 
tees,  concluding  against  them,  or  one  or  more  of  them,  for  relief  of 
certain  augmentations  of  stipend  payable  to  the  minister  of  the  pa- 
rish of  Wick,  out  of  the  teinds  of  these  lands,  in  so  far  as  they  ex- 
ceeded the  proportions  specified  in  the  contract  of  1715.  In  that 
action,  the  Court,  adhering  to  the  interlocutor  of  the  Lord  Ordi- 
nary, on  28d  January  18S5,  Fac.  Coll.  found  in  favour  of  Mr 
Home,  that  *  the  defender,  the  Marquess  of  Breadalbane,  is  bound 
'  to  relieve  the  pursuer,  and  his  lands  and  teinds  of  Sybster,  as  libet 

*  led,  of  all  payments  of  stipend  beyond  the  amounts  of  L.  29»  ^  ^* 

*  Scots  money,  and  two  bolls  of  victual,  and  also  to  relieve  the  pur- 
'  suer,  and  his  lands  and  teinds  of  Wedderclett  and  Hauster,  as  li- 

*  belled,  of  all  payment  of  sUpend  beyond  the  amounts  of  L.  8,  6b.  81 
'  Scots  money,  and  two  boUs  of  victual,  in  all  time  coming, — but  this 

*  with  exception  of  those  portions  of  the  stipend  which  are  payable 
•*  by  the  pursuer  for  his  said  lands  or  teinds,  under  any  augmenta- 

<  tion  of  stipend  granted  forty  years  before  the  pursuer  insisted  oo 

*  the  present  claim  of  relief;  and  in  respect  to  the  pursuer^s  claim 

*  of  relief,  or  repayment  of  arrears  of  stipend  for  years  bypast,  aod 
'  in  respect  to  the  liability  of  the  defender.  Sir  John  Sinclair,  ap- 
'  points  the  parties  to  be  further  heard.* 

Thereafter  the  present  action  was  brought,  subsuming, '  that  by 

<  the  foresaid  disposition  of  S8th  March  1719,  in  favour  ci  John 

*  Sinclair  of  Ulbster,  the  said  John  Sinclair,  and  his  successors  er 

*  representatives,  are  substituted  in  room  of  the  said  Lord  Glenorcbj 

*  and  his  successors  and  representatives,  in  all  the  obligations  us- 

*  deruken  by  the  said  Lord  Glenorchy  with  relation  to  the  lamk. 
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*  baronies,  teinds^  and  others,  which  composed  the  earldom  of^^u^^^^^ 

*  Caithness,  anterior  to  the  date  of  the  said  general  and  particular   «^^^ 

*  disposition  in  favour  of  the  said  John  Sinclair  of  Ulbeter ;  and   Tmstm  v. 

*  that,  in  particular,  he,  and  his  successors  and  representatives,  were    ^'°^^*"' 

*  substituted  in  the  room  of  the  said  Lord  Gleoorchy  and  his  fore-     Ntmtife. 

*  saids,  in  all  the  obligations  of  warrandice,  relief,  and  obligation,  , 

*  contained  in  the  before-recited  contract  of  sale,  entered  into  in 

*  1715,  betwixt  the  said  Lord  Glenorchj  and  the  said  Frauds  Sin- 
'  clair  of  Stirkoke,  of  the  foresaid  lands  and  teinds  of  Sybster- Wick, 

*  Wedderclett,  and  Hauster,  now  held  by  the  said  William  Home  C 
and  concluding  against  the  defenders,  as  the  representatives  of 
John  Sinclair  of  Ulbster,  for  relief*  of  the  whole  conclusions' of 

*  the  foresaid  acUon  at  the  instance  of  the  said  William  Home,  with 

*  the  expenses  incurred  by  the  late  Marquess  of  Breadalbane  and 

*  the  pursuers  in  defending  themselves  thereagainst.^ 

The  defence  was,  that  prior  to  the  disposition  in  1719»  which  Defendei'f 
was  averred  to  have  been  granted  for  a  full  onerous  consideration, 
Lord  Glenorchy  or  his  family  had  made  various  other  sales  of  their 
property  in  Caithness,  besides  that  made  by  him  under  the  con* 
tract  of  1715  ;  and  that  John  Sinclair  of  Ulbster  undertook  no  ob- 
ligation with  reference  to  these  portions  of  the  earldom,  but  only  to 
what  was  conveyed,  or  intended  to  be  conveyed  to  himself.  The 
disposition  to  him  was  in  very  ample  terms,  being  intended  to  con- 
vey generally  the  remaining  property  of  the  Breadalbane  family  in 
Caithness :  but  the  generality  of  its  terms  was  expressly  guarded 
agmnst,  so  that  it  should  not  include  lands  previously  disponed. 

The  pleas  stated  on  record  were,  I.  That  they  had  no  concern 
vrith  the  deed  of  1715,  or  with  any  of  the  obligations  therein  con- 
tained :  2.  That  in  the  deed  of  17199  John  Sinclair  of  Ulbster  did 
not  undertake  any  obligation  whatever,  except  in  relation  to  the 
lands  and  other  subjects  conveyed  to  him  by  that  deed,  and  to 
which  he  thereby  acquired  right.  3.  Even  on  the  supposition  that 
the  pursuer^s  lands  were  so  conveyed  to  him,  he  was  not  liable, 
under  the  deed  of  1719,  in  the  relief  libelled  :  4  That  any  perso- 
nal obligation  which  might  have  been  undertaken  by  John  Sinclair 
of  Ulbster  in  1719,  to  relieve  the  family  of  Breadalbane  of  any 
claim  made  against  them,  under  any  clause  of  warrandice  granted 
by  them,  was  cut  off  by  the  negative  prescripuon. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

'  l&h  November  1836. — The  Lord  Ordinary  having  consider-  Lord  Ordi- 

*  ed  the  closed  record,  and  beard  parti^^  procurators  thereon,  and  j'^'*  ^^^^' 

*  made  avizandum,  finds  that  the  defender.  Sir  Greorge  Sinclmr, 
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Baronet,  now  sisted  in  the  place  of  Sir  John  Sinclair,*  deceased,  as 
representing  John  Sinclair  of  Ulbster,  the  original  contractor  and 
disponee  in  the  contract  and  disposition  between  John  £arl  of 
Breadalbane  and  the  said  John  Sinclair,  of  date  the  28th  March 
1719,  set  forth  in  the  libel^  is  generally  liable  in  relief  to  the  pur- 
suers  of  the  obligation  of  warrandice  against  future  augmentatioos 
of  ministers^  stipends,  expressed  in  the  deed  of  contract,  dated 
28th  March  and  20th  April  1715,  between  John  Lord  GlenonJij 
and  Francis  Sinclair  of  Stirkoke  :  Repels  the  plea  of  prescription, 
so  far  as  it  is  stated  against  such  general  liability ;  but,  before 
answer  as  to  the  amount  and  extent  of  the  relief  claimed  in  this 
action,  and  the  claim  for  relief  of  the  expenses  of  the  process  with 
William  Home,  Esq.  appoints  the  cause  to  be  enrolled,  and  in  the 
meantime  reserves  the  question  of  expenses. 

Note. — ^  Though  the  Lord  Ordinary  has  come  to  the  conclunon 
expressed  in  the  interlocutor,  it  is  not  without  considerable  diffi- 
culty and  hesitation.  Very  able  arguments  were  maintained  bj 
the  defender''s  counsel  on  two  points:  1^/,  Whether,  according  to 
the  true  construction  of  the  disposition  1719»  any  obligation  was 
contracted  to  relieve  Lord  Breadalbane  of  the  warrandice  against 
future  augmentations  of  stipend,  which  was  contracted  by  Lord 
Glenorchy,  by  the  deed  in  favour  of  Sinclair  of  Stirkoke  in  1715; 
and,  2df  Whether,  supposing  such  an  obligation  of  relief  to  have 
been  contracted  by  the  defender's  author,  it  has  not  been  lost  bj 
negative  prescription. 

^  With  regard  to  the  last  of  these  points,  the  Lord  Ordinary 
must  confess  that  he  is  unable  to  make  the  distinction  between 
this  case  and  that  already  decided.  The  obligation  to  warrant 
the  lands  and  teinds  conveyed  to  Stirkoke  against  future  aug- 
mentations, has  been  found  not  to  be  cut  off  by  prescription, 
notwithstanding  that  no  claim  was  made  on  it  for  more  than  fartj 
years,  after  a  partial  distress  took  place  by  the  imposition  of  aug- 
mented stipend  on  those  lands,  without  any  claim  of  relief  having 
been  made.  But  if  such  partial  distress,  and  the  running  of  forty 
years  after  it,  without  document  taken,,  did  not  extinguish  the 
whole  obligation  of  warrandice,  it  is  not  easy  to  see  how  Lord 
Breadalbane's  claim  of  relief  of  that  warrandice  could  be  lost  bj 
negative  prescription  before  there  was  any  distress  whatever  af- 
fecting him.  Lord  Breadalbane  was  no  party  to  the  localities, 
and  as  long  as  no  claim  was  made  against  him  by  Stirkoke,  be 
was  not  called  upon  to  take  any  document  on  the  obligation  of 
relief  assumed  to  be  competent  against  the  family  of  Ulbster.  Al- 
though, Uierefure,  this  question  was  ably  treated  as  distinct  from 
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*  the  point  decided  by  the  Court,  the  Lord  Ordinary  ftees  little  dif*  S  March  l«38. 

*  ficulty  in  it.  „    /  ,^ 

•^  .111V         BieadallMUje 

*  On  the  first  question  above-mentioned,  he  has  much  more  doubt.     Trustees «. 

*  Though  the  lands  of  Sybster,  &c.,  were  in  point  of  form  corapre-      ^"^^' 

*  bended  in  the  disposition  17199  they  were  not  in  reality  given^         Note. 

*  nor  meant  to  be  given   to  Sinclair  of  Ulbster,  because  they  had 

*  been  previously  conveyed  to  Stirkoke.  The  pursuers  found 
'  strongly  on  this  circumstance,  as  showing  that  these  lands  were 
'  included  solely  for  the  purpose  of  transferring  the  obligations 

*  connected  with  them  to  Sinclair  of  Ulbster.  The  Lord  Ordinary 
^  does  not  think  that  there  is  much  justice  in  this  remark,  or  that 
^  it  at  all  tends  to  resolve  the  present  question.  Lord  Breadal* 
^  bane^s  predecessors  had  acquired  right  to  the  whole  earldom  of 

*  Caithness,  subject  to  the  debts  and  obligations  of  the  Earl  of 

*  Caithness.     The  lands  of  Sybster,  &c.,  were  then  subject  to  a 

*  wadset  right     Lord  Glenorchy,  by  the  deed  1715,  renounced 

*  the  right  of  reversion,  and  disponed  the  lands  and  teinds  subject 

*  to  the  conditions  expressed  in  it.  Then  Lord  Breadalbane  pro* 
^  posed  to  sell  the  lands  of  the  earldom  generally  to  Sinclair  of 
^  Ulbster,  with  the  exception  of  these  lands  of  Sybster,  &c«,  and 
'  any  other  lands  which  might  have  been  previously  conveyed  td 
^  others  by  himself  or  his  predecessor.  And  the  form  and  charac* 
^  ter  of  the  deed  1719  are  explained  by  this,  that  it  seems  to  have 

*  been  uncertain  what  was  the  precise  state  of  the  rights  connected 
^  with  the  earldom ;  and,  therefore,  it  was  determined  to  make  a 

*  broad  conveyance  of  the  whole,  subject  to  an  equally  broad  ex« 
^  ception  from  the  warrandice  and  provisions  by  which  Lord 
^  Breadalbane  and  his  successors  might  be  relieved,  both  of  the 
^  debts  of  the  Earl  of  Caithness,  and  of  the  rights  of  any  third 
^  parties,  in  consequence  of  conveyancesof  parts  of  the  lands.  The 
^  defender  maintains,  that  all  the  general  clauses  in  the  deed  either 
^  had  reference  to  claims  which  might  be  made  on  account  of  the 

*  Earls  of  Caithness,  or  could  import  no  more  than  that  the  rights 
^  granted  or  constituted  should  not  be  challenged  on  any  ground^ 
^  to  infer  recourse  on  the  Breadalbane  family.  So  at  least  the  Lord 

*  Ordinary  understood  the  argument 

*  If  the  question  depended  exclusively  on  the  clause  which  is  on 

*  the  sixth  page  of  the  summons,  and  on  page  nineteen  of  the  print- 

*  ed  deed,  and  if  it  were  held  to  turn  on  the  word  ^  obligements^  in 
^  that  clause,  the  Lord  Ordinary  should  think  that  that  word  pro* 

*  bably  has  reference  exclusively  to  the  tacks  of  teinds  immediate- 

*  ly  before  mentioned.     But,  supposing  this  to  be  true,  it  is  still 

*  difficult  to  give  the  defender's  construction  even  to  that  clause 

*  taken  alone,  for  the  conveyance  is  not  merely  *  under  the  burden 
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of  all  bargains  and  sales  made  by  our  smd  umquhile  father  or  us, 
of  any  part  or  portion  of  the  lands,  and  others,^  &c.,  with  an  ob- 
ligation not  to  impugn  the  same  on  any  ground  to  infer  recourse 
on  Breadalbane ;  but  the  clause  further  bears,  ^  which  the  said 
John  Sinclair  binds  himself  and  his  successors  to  ratify,  apprcTe, 
and  implement,  in  the  faaill  beads,  tenor  and  contents  thereof,  in  so 
far  as  we  or  our  umquhile  father  are  bound  thereby.  It  is  dif- 
ficult to  see  how  this  can  be  explained,  otherwise  than  that  the 
disponee  became  bound  to  implement  the  obligations  of  warran- 
dice as  one  of  the  heads  of  the  sale  to  Stirkoke,  to  the  effect  of 
relieving  the  disponer  thereof;  and  the  Lord  Ordinary  cannot 
think  that  an  obligation  of  this  kind  can  be  held  to  be  included 
in  the  exception  at  the  top  of  the  same  page  of  the  deed,  of  the 
proper  debts  contracted  by  the  granter  or  his  father.  It  is  sure- 
ly an  obligation  ^  of,  and  concerning  the  said  lands.'' 

*  But  there  is  a  clause  in  the  procuratory  of  resignation  which  it 
is  still  more  difficult  to  explain  according  to  the  defender's  plea. 
It  excepts  from  the  warrandice  and  this  present  right, '  all  dis- 
positions and  contracts  or  charters  of  feu,  clauses  of  warrandice 
therein  contained,  minutes  of  sale,  rights  of  wadsett,*  &c.,  *  made 
or  granted  by  us,  or  our  said  umquhile  father,^  Sec,  *  and  all 
other  obligations,  trouble  or  expense,  with  which  the  lands  and 
others  above  disponed,  is  to  be  really  burdened  and  affected,  in 
manner  above-mentioned,  and  whereof  the  said  John  Sinclair  is 
expressly  burdened  to  relieve  us.^  The  Lord  Ordinary  is  of  opi- 
nion, that  the  defender  is  only  so  burdened  in  relief  to  Lord 
Breadalbane.  But  he  cannot  think  that  such  an  express  obliga- 
tion to  relieve  him  of  the  clauses  of  warrandice,  in  any  disposi- 
tions or  contracts  granted  by  him  or  his  father,  does  not  compre- 
hend the  obligation  of  warrandice  of  the  teinds  of  the  lands  of 
Sybster,  expressed  in  the  disposition  by  Lord  Glenorchy  to  Sin* 
clair  of  Stirkoke. 

'  As  the  defender's  counsel  seemed  to  intimate  in  debating  the 
case  with  Mr  Home,  that  if  the  defence  against  his  title  were 
sustained,  it  might  possibly  affect  the  claim  for  relief  of  arrean 
of  stipend,  the  Lord  Ordinary  has  left  such  question  open,  tboagh 
he  may  not  exactly  see  how  such  a  specialty  is  to  be  made  out' 

The  defenders  having  reclaimed^  counsel  were  fully  heard  against 
the  interlocutor,  when  their  Lordships  ordered  cases,  which,  cpoo 
the  suggestion  of  Lord  Glenlee,  were  laid  before  the  whole  Court. 
The  following  opinion  was  returned  by  the  consulted  Judges: 

*  We  are  of  opinion  that  the  interlocutor  of  Lord  MoncfOT 
^  should  be  adhered. to. 
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At  the  final  advising—*  8  MsrchfasG. 

The  Lord  Justice-Clerk. — I  felt  great  diflScuIty  when  I  read  the     "-'  f.^' 
cases*  and  therefore  it  was  that  I  ag^^eed  in  the  suggestion  that  the  Trosteet  v/ 
opinion  of  the  other  Judges  should  be  taken.     That  opinion  is  now  S">cia"- 
before  your  Lordships,  but  my  own  difficulties  are  certainly  not  Opinion  of 
removed  by  it.    I  cannot  persaade  myself  that  it  was  actum  et  trac^  ^^^ 
tatum  between  the  parties  as  to  the  sulgect-matter  of  relief  now  in. 
issue,  or  that  the  purchaser  (Ulbster)  was  to  take  the:  place  of 
Lord  Breadalbane,  in  such  obligations  as  those  contained  in  :the 
deed  of  1715  to  Sinclair  of  Stirkoke,  and  on  which  the  cMri^nal 
action  is  founded.     There  is  in  the  deed  of  1719)  a  most  compre^ 
hensive  exception  from  the  obligations  undertaken,  or  burdens  im»* 
posed  on  Sinclair  of  Ulbsteri  of  the  proper  debts  of  Lord  Bread-! 
albane.  I  ctannot  persuade  myself  that  this  exception  had  no  mean* 
ing,  or  that,  as  was  said  at  the  oonsultacicm  of  the  Judges,  when: 
the  opinion  was  agreed  on^  it  must  have  reUted  to  personal  debts 
in  the  coan^  of  Caithness,  such  as  shopkeepers^  bills,  &c*     If  lihis 
were  the  import  of  the  exception,  there  would  have  been  no  need' 
for  introducing  it  in  this  deed.    It  existed  without  any  declaratioo.^ 
But  I  cannot  conceive  that  the  debts  thus  excepted  with  so  much* 
prominence  and  anxiety,  were  of  a  kind  that,  even  if  not  so  except-' 
ed,  could  never  have  affected  the  right  given  to  Sinclair  of  Ulbster 
at  all.   It  is  only  on  the  supposition  that  they  would  so  affect,  that^ 
the  exception  is  intelligible,  as  taking  out  of  the  transaction  what 
otherwise,  from  the  very  broad  terms  of  the  obligations  imposed 
on  the  disponee,  would  fall  within  it.     It  appears  to  me  that  the 
obligation  of  1715,  to  relieve  Francis  Sinclair  from  augmentations 
of  stipend,  must  be  looked  upon  as  a  proper  debt  of  Lord  Brcad- 
aibane,  and  that  the  exception  of  proper  debts  in  the  deed  of  1719) 
saved  Sinclair  of  Ulbster  from  the  burden  of  the  debt.     I,  there- 
fore, cannot  disregard  the  exception,  nor  attach  a  signification  to 
it,  which  in  all  poetical  efficacy,  withdraws  its  operation  from  the 
deed  of  which  it  formed  a  part.     But  still  the  consulted  Judges 
have  said  differently  ;  and  I  can  say  nothing  agunst  their  opinion, 
which  must  decide  the  question. 

Lord  Meadowbank.^^1  am  in  the  same  situation  as  the  Lord 
Justice-Clerk,  with  whose  view  I  entirely  concur.  I  was  not  con- 
vinced before,  that  the  pursuers^  interpretation  of  the  meaning  of 
the  exception  was  the  correct  one ;  and  notwithstanding  the  opi- 
itton  of  the  consulted  Judges,  I  am  in  the  same  situation  still. 

Lord  Glenke  concurred  with>  the  majority  of  the  consulted 
^fudges. 

Lord  MeduHftL"^!  am  rather  inclined  to  concur  with  jonx  Lord- 
ship.   My  doubt  arises  on  this,  whether  this  unusual  and  unseen 
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8  March  1838.  burden  could  be  intended  to  apply  to  any  lands  but  those  truly 
^'^'Y^^    conveyed  cum  efFectu. 

Trustees  v.  But  as  there  is  such  a  majority  of  a  diflPerent  opinion,  we  must 

Sinclair.         gjyg  effect  to  that  opinion. 
Opinion  of         Soltcitor-Generol  moved  for  expenses. 

Lord  Juatice^Clerk. — This  is  not  a  case  for  expenses.  It  b  in 
respect  of  the  opinion  of  the  Judges  consulted  that  we  find  for  the 
pursuers  :  And  but  for  the  late  Act  of  Parliament,  the  judgment 
would  have  been  the  other  way. 

Lord  Medzoyn»'^The  consulted  Judges,  in  concurring  with  the 
Lord  Ordinary,  who  in  his  judgment  expresses  more  besitatioo 
and  doubt,  than  perhaps  I  have  ever  seen  in  an  interlocutor  of 
Lord  Moncreiff,  must  be  held  to  have  concurred  with  him  in  think- 
ing that  this  was  a  case  of  great  difficulty,  as  well  as  in  the  general 
result  of  his  opinion.  It  is  not  therefore  a  case  for  expenses. 
Judgment.        ^^^  Court   *  having    resumed    consideration   of    this  note, 

<  with  the  opinion  of  the  consulted  Judges,  in  respect  of  that 

<  opinion,  refuse  the  desire  of  the  note,  adhere  to  the  interlocutor 
^  of  the  Lord  Ordinary,  but  find  no  expenses  due  since  the  dale 
*  of  the  interlocutor  complained  of,  and  remit  to  the  Lord  Ordinaiy 
^  to  proceed  accordingly.^ 

Lord  Ordinary,  Monere^,  Act.  SoUcitor^GeneralJ  Ruiherfnrd)    Pyper,  Os^ 

ram.      .Alt.  Dean  of  Fac,  ( Hopej^  More.    Davidsons  ukd  Synuy  W.  S.    Jf» 
Bridges,  vV.  S.,  Agents.         T.  Clerk. 

R. 
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No.  LXXXL  9/A  March  1838. 

ALEXANDER  HENRY 

against 

JAMES  PEARSON. 

Imuibitiok — Registration — Consuetude. — Ceue  where  a  ila- 
tute  declared  the  regisiraiion  on  inkibUions  to  be  neeetmrg, 
and  laid  down  no  ewprees  rule  for  the  form  in  which  they  skmU 
be  entered,  and  a  search  of  the  different  registers  showed  ikat 
the  practice  had  been  not  to  record  the  whole  wriif  a  majoriig 
of  the  whole  Court  Found  thai  it  was  not  a  fatal  obfectian  ic 


No.  81.  COURT  OP  SESSION.  689 

€tn  inhibUionj  thai  the  register  did  not  contain  the  passages  of^  March  183& 
form^  which  were  immaterial  to  the  mam  purposes  of  the  writ.     „^^^ 

xienry  v, 
PeartOD. 

This  was  an  action  of  reduction  of  an  inhibition,  brought  by  the  ^     ~^ 
pursuer  on  the  ground  that  it  had  not  been  duly  registered^^n 
respect  it  had  not  been  copied  verbatim  into  the  record ;  as  many 
of  the  passages  of  form  had  been  altogether  wholly  omitted,  whilst 
abbreviations  abounded  throughout  the  whole  of  the  record.  * 

The  defenders  pleaded  the  practice  proved  by  the  result  of  aDefenden* 
search  of  the  various  registers,  as  exhibited  in  a  joint  report  ordered  ^^*^ 
by  the  Court. 

The  opinion  of  the  other  judges  was  requested,  which  was  as  opiDkni  of 
follows :  *  We  are  of  opinion  that  in  this  case  the  defence  founded  ^^^'"''^ 
^  on  usage  ought  to  be  sustained. 

^  It  appears  from  the  preamble  of  the  Act  1581,  cap.  119f  in- 

*  troducing  the  registration  of  inhibiuons  and  interdictions,  that  it 

*  was  passed  with  the  view  of  preventing  the  evils  which  had  been 

*  found  to  arise  from  the  falsification  of  the  dates  of  those  prohi* 
^  bitory  writs,  and  of  enabling  the  lieges  to  ascertain  exactly,  the 

*  disabilities  under  which,  by  the  force  of  such  writs,  any  party 

*  might  lie.  For  this  purpose  it  was  enacted,  that  all  inhibitions 
^  and  interdictions  should,  within  forty  days  after  their  publication 

*  and  execution,  be  produced  to  the  SherifiT-clerk  of  the  shire,-— 

*  Quhilkes  letters  of  interdiction  and  inhibition,  with  the  execu- 

*  tions  thereof,  the  said  Sheriff-clerks  sail  enter  in  their  registers.* 

*  While  the  registration,  or  the  entry  of  the  writs  in  the  register, 

*  was  thus  declared  to  be  necessary,  no  express  rule  was  laid  down 

*  for  the  form  of  such  entry ;  and  it  would  appear  that  no  oppor- 

*  tunity  was  afforded,  by  litigation  on  the  point,  for  the  authorita- 

'  tive  determination  of  the  precise  form  of  entry  which  the  statute 
*'  required. 

<  The  consequence  seems  to  have  been,  that,  from  a  very  early 

*'  period,  a  considerable  latitude,  and  that  gradually  increasing, 

^  was  assumed  in  Uie  mode  of  carrying  the  regulation  into  effect. 

^  Nor  is  this,  perhaps,  to  be  wondered  at,  as  a  great  part  of  the 

^  letters  of  inhibition  consists  of  words  of  style,  the  repetition  of 

'  which  in  the  register  is  certainly  not  indispensable  for  the  attain- 

*  ment  of  the  object  of  the  registration.  -  Accordingly,  the  general 
'  practice,  as  clearly  established  by  the  reports  in  process,  was  in- 
'  troduced,  of  substituting  for  the  literal  insertion  of  the  whole  let- 


*  For  the  eiact  state  of  the  Teguterti  see  the  papeitt  Appendiz  to  the  Joint  Report. 
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ters  of  inhibition,  a  kind  of  abbreviate^  containing  what  might  be 
considered  as  its  essentials,  and  omitting  those  words  of  form, 
which  were  immaterial  for  the  purpose  of  publishing  the  disability 
of  the  party,  and  identifying  the  date  and  execution  of  the  writ 
by  which  such  disability  was  imposed.  And  io  this  particular, 
as  might  be  expected,  the  practice  was  not  uniform,  the  omissions 
varying  in  the  different  registers,  probably  according  to  the  views 
entertained  by  the  different  officers,  of  the  importance  or  noQ*im- 
portance  of  the  different  passages  of  the  writ. 

*  Without  entering,  however,  into  any  detail  of  the  comparative 
extent  of  thpse  omissions,  we  must  hold  il  to  be  established  by 
the  inquiries  instituted  in  this  process,  that,  from  the  earliest  pe^ 
riod,  the  literal  insertion  in  the  register  of  the  whole  inhibition 
and  executions,  was  not  in  practice  held  to  be  necessary.  And 
we  may  also  infer,  from  the  absence  of  any  litigation  on  the  point* 
that  this  latitude,  however  inexpedient  and  objectionable  in  other 
respects,  has  not  been  found  to  interfere  materially  with  the  be- 
neficial operation  of  the  statute. 

^  In  these  circumstances,  considering  that  although  the  statute 
has  been  in  constant  observance,  there  has  been  no  inflexible  rule 
as  to  the  precise  mode  of  observing  it,-**tbat  abbreviates,  fiilly 
as  much  divested  of  the  mere  formalities  of  the  writ,  as  that  em- 
ployed in  the  present  case,  have  been  held  in  practice  a  sufficient 
compliance  with  the  statute,— and  above  all,  that  the  omissions 
are  not  such  as  in  any  way  to  frustrate  the  spirit  and  object  of 
the  enactment^  we  do  not  consider  ourselves  warranted  in  sustain- 
ing the  objection  now  brought  forward  in  the  present  case. 

*  In  coming  to  this  conclusion,  we  are  not  attributing  to  practice 
the  effect  of  dispensing  with  the  observance  of  the  statute,  but  are 
only  refusing  to  enforce  what  must  now  be  considered  a  highly 
penal  construction  of  it  as  to  the  mode  of  observance ;  to  which 
construction  the  practice  of  centuries  has  been  adverse.  And  we 
are  the  less  disposed  to  adopt  that  construction  in  the  present 
case,  as  the  result  of  such  a  judgment  must  necessarily  be  the 
challenge  of  innumerable  securities,  and  the  disturbance  of  innu- 
merable transactions,  on  which  the  most  perfect  reliance  has 
hitherto  been  placed. 

*  But,  in  expressing  this  opinion  on  ihfe  point  now  submitted  to 
us,  we  are  bound  to  notice  the  great  inexpediency  (to  say  the 
least)  of  permitting  the"  continuance  of  that  very  loose  practice, 
which  is  disclosed  by  the  reports  obtained  in  the  present  case. 
As  the  registration  of  a  writ  is  properly  a  matter  of  form,  it  is  of 
great  importance  that  that  form  should  be  imperative  and  unva- 
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*  jryinj^ ;   and  that  as  little  as  possible  should  be  left  to  the  discre-  9  March  1888. 

*  tion  of  the  parties  or  keepers  of  the  record.     Such  discretion  is    ^"^Y^ 
<  in  itself  an  evil,  and  it  is  apparent  from  what  has  already  taken  pearson. 

*  place,  that  it  is  likely  to  increase.  .  ■; —  ^ 

*  We  therefore  submit  it,  as  worthy  of  the  consideration  of  the  court. 
'  Court,  whether  some  authoritative  rule  ought  not  to  be  laid  down 
^  for  the  future  observance  of  the  statute ;  either  by  defining  the 
*'  form  of  the  abbreviate,  if  the  Court  shall  consider  that  to  be  ex- 
^  pedient,  or  by  taking  perhaps  the  safer  course,  and  that  more 
^  coDttstent  with  the  strict  construction  of  the  statute,  of  requiring 
'  the  literal  insertion  of  the  whole  inhibition  in  the  record.** 

At  the  advising  after  this  opinion  was  returned, 

Lords  Mackenzie  and  Corehouse  concurred  in  that  opinion. 

The  Lard  President  and  Lord  GiUies  dissented  from  it,  on  the 
ground  that  the  words  of  the  statute  were  clear  and  unambiguous, 
requiring  that  the  whole  writ  should  enter  the  register,  and  there- 
fore could  not  be  got  over  by  any  practice  in  the  face  of  them. 

The  Court  accordingly  pronounced  a  judgment,  sustaining  the    JadgmeDt 
defence  founded  on  usage,  in  terms  of  the  opinion  of  the  consulted 
judges. 

Loid  Oidinaiy,  Lord  CoMurn,     Act.  M^NeiH.      Alt.  Moir.     A,  HUl^  W.  S.  and 
H.  Haudyside,  W.  &  Agents       D.  Clerk. 

C.  R. 


FIRST  DIVISION. 
No.  LXXXII.  9th  March  1838. 

HELEN  THOMSON 

against 

JAMES  THOMSON. 

Bes  Judicata — Reduction-Improbation — Reference. — Case 
where  the  Court  refused  to  open  up  a  decree^  on  the  allegationj 
that  J  from  poverty  f  the  merits  had  not  been  fairly  tried ;  and  suS" 
tained  the  preliminary  defence  of  res  judicata. 

I»  1808  an  action  of  reduction-improbation  was  brought  by  James  Nimuive. 
Thomson  against  Helen  Thomson,  to  set  aside  a  disposition  of  he- 
ritage in  her  favour,  on  the  ground  of  forgery. 
After  the  usual  procedure,  Helen  Thomson  appeared,  and  abided 
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9  March  1838.  |,y  ^j,g  j^^j ,  ^^^  ^  condescendence  and  answers  were  lodged, 
ThomMm  V  drawn  by  counsel,  and  a  proof  allowed.  James  Thomson  finished 
Thomson,  his  proof-in-chief  in  May  1811 ;  and  Helen  Thomson  examined  two 
Narrative,    ^^^"^^s^^s,  but  did  not  conclude  her  proof. 

On  the  Slst  May,  counsel  on  both  sides  being  present,  the  Lord 
Ordinary  of  new  granted  letters  of  incident  diligence,  at  the  instance 
of  both  parties,  for  proving. 

On  the  18th  June  181^,  the  Lord  Ordinary  pronounced  this  in- 
terlocutor :  — •  Act.  Moncreiffl— J/^.  Forsyth.     The  Lord  Ordi- 

*  nary  appoints  parties^  procurators  to  be  ready  to  debate  upon  the 

*  import  of  the  proof  adduced  by  the  pursuer  (James  Thomson,) 
^  and  circumduces  the  term  against  the  defender,  (Helen  Thomscm) 

*  for  not  reporting  her  proof.* 

And  on  25th  June  1812,  the  order  for  debate  was  renewed, — 
^  JcL  Moncreiff — ML  Baird.* 

On  the  Sd  July,  a  representation  was  presented  by  Helen  Thom- 
son against  the  interlocutor  of  18th  June,  as,  though  marked  by 
mistake,  she  had  not  been  present ;  that  she  had  still  some  other 
material  witnesses  to  examine,  but,  from  her  extreme  poverty,  had 
been  obliged  to  apply  for  the  benefit  of  the  poors*  roll ;  and  that, 
when  admitted  to  the  roll,  she  would  be  enabled  to  go  on  with  her 
proof.  On  8th  July  181 S,  the  Lord  Ordinary  appointed  the  re- 
presentation to  be  answered  at  the  bar.  On  27th  November  1812, 
the  following  interlocutor  was  pronounced : — ^  JcL  Moncreiff— 

*  JU.  Baird.     The  Lord  Ordinary  having  heard  parties*  procura- 

*  tors,  refuses  the  desire  of  this  representation,  and  adhens  to  the 

*  interlocutor  represented  against.* 

On  3d  December,  when  counsel  on  both  sides  were  present,  an 
order  was  pronounced  *  to  be  ready  to  debate  against  next  calling.* 
When  the  case  was  called,  another  representation  for  Helen  Thom- 
son was  presented  by  her  counsel,  stating  that  the  first  applicaiioo 
for  the  poor^s  roll  had  failed,  through  informality,  but  a  second 
application  for  the  poor*s  roll  had  since  been  made,  and  was  now 
in  cursu,  and  craving  a  recall  of  the  interlocutors  of  27th  Novem- 
ber and  3d  December,  and  an  order  for  debate  at  the  Lord  Ordi- 
nary*s  first  hour  in  January  next.  On  18th  December,  this  repre- 
sentation was  appointed  to  be  answered  at  the  bar. 

It  appeared  from  the  accounts  of  the  agent  of  James  Thomson, 
that  the  attendance  of  his  counsel  at  the  bar  on  3d  December  was 
entered  as  an  attendance,  *  when  parties  were  ordered  to  debate  on 

*  the  merits  ;*  and  that  his  counsel  had  subsequently  been  instruct- 
ed as  for  such  debate,  preparatory  to  the  next  calling  of  the  cause, 
which  was  on  16th  January  1813,  when  the  following  interlocutor 

'  was  pronounced  :— *  Act  Moncreiff-—^//.  S.  MacCormack.     The 
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*  Lord  Ordinary,  having  heard  parties'  procurators,  refuses  the  ^  ^««*  '^** 

*  dedre  of  this  representation,  and  reduces,  improves,  decerns,  and   V^v"*^ 

*  declares,  conform  to  the  conclusions  of  the  libel ;  and  further  Thomson. 

*  finda  the  defender  liable  to  the  pursuer  in  expenses."*    No  reclaim-  ^ — n^^ 
ing  petition  was  presented  against  this  judgment.    Thomson  obtain- 
ed decree  for  the  amount  of  his  expenses,  on  lOth  March  IdSl, 

and,  having  extracted  decree,  he  gave  a  charge  for  the  amount, 
bong  1*.  79}  8b.  9d.  Helen  Thomson  presented  a  bill  of  suspen- 
sion of  this  charge,  which  was  refused  on  11  th  May  1818.  A  se- 
cond bill  of  suspension  was  also  refused  on  18th  May,  and  a  sist 
for  eight  days  was  granted  to  enable  her  to  petition  against  the 
judgment ;  but  it  was  not  brought  under  the  review  of  the  Inner- 
House.  Within  one  or  two  years  afterwards,  James  Thomson  sold 
the  property  comprehended  in  the  deed,  now  sought  to  be  re- 
duced,  and  conveyed  it  to  the  purchaser. 

In  1831,  Helen  Thomson  raised  a  reduction  of  *  the  decrees  dated 
^  the  18th  day  of  June,  27th  day  of  November  1812,  and  16th 

*  day  of  January,  and  10th  day  of  March*  1813  ^  on  the  grounds, 
that  the  decrees  were  in  absence,— that  her  agent  had  died  while  the 
proof  was  proceeding,  and  his  successor  refused  to  give  up  that  part 
of  the  proof  which  was  taken,  or  any  of  her  other  papers,  until  he 
should  receive  payment  of  his  account,  which  she  was  unable, 
through  poverty,  to  make ;  that^  through  her  extreme  poverty,  de- 
cree had  been  pronounced  without  her  cause  being  prepared  and 
decided  on  its  merits,  which,  as  it  stood,  amounted  to  a  conviction 
of  forgery  against  her,  and  founded  on  the  following  cases, — A 
v.  B,  19th  May  1815,  F.  C.  4  Ersk.  S,  6.  Millie,  S27th  November 
1801  (12176.)  Young,  10th  February  1803  (12178.)  Leith, 
7th  June  18^2.  Pratt,  9th  June  18^.  Clark,  17th  November 
1825.     Maxwell,  2d  July  1825.     Wood,  15th  November  1833. 


James  Thomson  pleaded  in  defence — That  the  decree  had  been  Defended 
obtained  in  foro  contradictorio,  in  consequence  of  the  proof  allowed,  Pl«u 
and  after  a  long  series  of  procedure,  throughout  the  whole  of  which 
Helen  Thomson  had  appeared  by  counsel ;  and  two  successive  bills 
of  su8pensif>n  were  refused.  In  regard  to  the  plea  of  poverty,  it 
had  been  expressly  pleaded  in  the  former  action,  in  one  of  her  re- 
presentations, as  a  ground  for  opening  up  the  decree  of  circumduc- 
tion of  18th  June  1812,  and  was  repelled  on  hearing  parties,  so 
that  there  was  an  express  res  judicata  against  the  main  ground  of 
her  present  action. — 4  Ersk.  1,  69*  Observations  on  case  of  Millie, 
perL.  Brougham,  in  Brown,  I7th  July  1835.  2  S.  and  M*L.*8 
App.  148*  Besides  this,  as  the  property  in  question  had  been  sold 
soon  after  the  decree  of  reduction,  and  Helen  Thomson  had  delay* 
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9:  March  1838.  ffajg  representatiou  the  Lord  Ordinary  appointed  to  be  answered 
^^^^"^     at  the  Bar.     Now,  what  were  the  points  to  be  considered  ?  Itwas 
Thomson,      whether  or  not  circumduction  should  pass  against  the  defender. 
OpioioiTof    ^^^^  follows  ?    On  the  16th  January,  the  Lord  Ordinary  pro- 
Court,  nounced  an  interlocutor,  by  which  he  refuses  the  desire  of  this  re- 
presentation and  reduces  the  deed.     Now  I  conceive  that  this  was 
not  a  regular  proceeding :    The  point  before  the  Lord  Ordinary 
was  the  disposal  of  the  representation  :    The  debate  which  was  to 
take  place  was  not  on  the  merits,  but  in  regard  to  whether  circum- 
duction was  to  pass  or  not.     Now  he  not  only  adheres  to  the  for- 
mer judgment  in  regard  to  that  point,  but  proceeds  without  aoj 
proof  having  been  reported  to  give  a  judgment  on  the  merits.    I 
know  of  no  instance  in  which  such  a  form  of  procedure  was  adopt- 
ed.    All  that  I  ever  saw  done,  where  there  was  a  representatioa 
against  an  interlocutor  circumducing  the  term,  which  was  ordered 
to  be  answered  at  the  Bar,  was  to  refuse  the  prayer,  and  then  ap- 
point a  debate  on  the  merits.     On  that  ground  it  is  that  I  am  in- 
clined to  think,  that  the  plea  of  res  judicata  cannot  be  sustained  in 
the  circumstances  of  this  case  as  they  at  present  stand. 

Lord  Mackenzie, — Though,  with  considerable  difficulty,  I  have 
come  to  the  same  opinion  with  Lord  Gillies,  I  think  that  the  Lord 
Ordinary,  by  sustaining,  the  plea  of  res  judicata,  must  hold  himself 
bound  to  presume  the  facts  to  be  true,--even  those  that  are  not 
•proved,  as  to  which  the  res  judicata  applies.  Now,  if  that  is  to  be 
the  case,  I  cannot,  looking  to  the  nature  of  these  proceedings,  think 
there  is  a  res  judicata  in  this  case.  In  the  mere  abstract  case  of  an 
informality  occurring  in  an  action  where  two  parties  meet  on  equal 
terms,  such  as  if  the  parties,  after  the  refusal  of  a  representation 
against  circumduction,  deviate  from  striqt  form  by  debating  the 
merits,  and  if  it  should  be  argued  fully  on  both  sides,  and  the 
loser  should  acquiesce  in  the  proceeding  by  not  objecting  or  peti- 
tioning against  it,  I  do  not  think  that  such  an  informality  would 
be  enough  to  annul  the  decree.  But,  looking  to  the  circumstances 
of  the  case  before  us,  I  think  there  is  ground  to  exclude  the  plea  of 
res  judicata.  I  am  not  satisfied  that  the  case  was  debated  fully  on 
the  merits ;  or  indeed  that  there  was  any  counsel  present  who  could 
acquiesce  in  this  being  held  a  debate  upon  the  merits,  and  waive  the 
objection  to  the  informality  for  want  of  another  enrolment.  It  is 
only,  however,  from  the  special  circumstances  of  this  case  that  I  am 
inclined  to  think  that  such  irregularities  have  occurred,  as^  taken 
along  with  those  peculiar  circumstances,  should  exclude  the  plea  of 
res  judicata. 

Lord  Corehouse. — I  am  under  the  necessity  of  difiering  from  the 
, opinions  which  have  been  delivered.     The  decree  sought  to  be  re- 
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duced  was  tMie  pronounced  in  a  regular  process.     Irregularities  9  March  188& 
may  have  taken  place ;  if  it  were  so  they  might  have  been  rectified    ^^^^^ 
ID  due  time,  and  the  party  had  the  opportunity  of  doing  so,  as  Thomaon. 
counsel. appeared  for  her  at  every  stage ;  and  when  an  application  Qp^^j^^f 
was  made  for  the  benefit  of  the  poor^s  roll  on  her  behalf,  plenty  of  Court. 
time  was  allowed  her  to  obtain  that  privilege.     Her  application, 
however,  was  refused, — and  I  must  say  that  I  never  saw  an  instance 
in  which  the  benefit  of  the  poor^s  roll  was  refused  where  the  applicant 
had  a  probabilis  causa  litigendi.     The  judgment  here,  then,  was  in 
foro  contentioso,  for  there  was  not  only  an  appearance,  but  there 
was  an  act  of  litiscontestation,  not,  to  be  sure,  in  the  old  form,  but 
quite  sufficient,  in  regard  to  the  question  of  res  judicata,  to  make  a 
good  judgment  on  the  merits,  although  there  was  only  a  proof  on  in« 
cident  diligence.     The  consequence  of  the  refusal  of  the  second  re- 
presentation, was  to  bring  into  force. an  interlocutor  to  debate  on  the 
merits  which  had  been  already  pronounced.     I  cannot  say  whether, 
according  to  the  practice  of  that  day,  it  was  necessary  to  have  a  new 
enrolment,  notwithstanding  sn  order  unrecalled  for  debate.    It  cer* 
tainly  was  competent  to  debate  of  consent  without  such  enrolment. 
The  parties  did  debate,  without  objection  on  that  head,  on  the 
merits  of  the  case>  and  a  decemiture  was  given  reducing  the  deed. 
In  the  case  of  Millie  I  conceive  the  decision  to  have  been  right ;  for 
I  think  the  super-eminent  power  of  equity  belonging  to  this  Court 
could  not  be  better  applied  than  where  the  defence  of  a  case  was 
given  up  on  account  of  extreme  poverty.     If,  in  the  present  case, 
the  party  had  been  admitted  to  the  poor^s  roll,  and  had  made  her 
objection  in  time,  I  think  it  would  have  been  equitable  to  have 
given  efiPect  to  that  objection  ;  but  we  cannot  do  so  in  the  circum- 
stances of  this  case,  for  she  &iled  in  two  applications  to  be  placed 
on  the  poor^s  roll ;  and  when,  after  eighteen  years,  she  brings  the  pre- 
sent action,  what  would  be  the  eflect  on  all  the  rights  in  this  coun- 
try if  we  were  to  hold  that  the  decree,  after  such  a  lapse  of  time, 
could  be  opened  up  on  the  grounds  here  relied  on.     Instead  of  its 
being  an  advantage  to  have  a  good  agent,  after  such  a  decision,  it 
would  be  advantageous  to  have  a  bad  agent,  because  then,  after  a 
lapse  of  time,  you  might  be  able  to  shew  that  some  irregularity  had 
been  overlooked,  or  acquiesced  in,  by  him,  against  which  he  had  not 
reclaimed,  in  order  to  have  a  decree  against  you  opened  up, — and 
that  even  after  it  had  stood  a  period  of  eighteen  years,  on  the  ground 
of  something  having  been  done  wrong,  which  you  did  not  at  the 
time  attempt  to  correct.     I  think  this  would  be  establishing  a  most 
dangerous  precedent,  which  we  are  bound  by  no  principles  to  adopt ; 
And  which,  after  careful  examination  of  all  the  cases,  I  do  not  find 
.established  in  any  of  them.     I  am  therefore  inclined  to  concur  with 


848  DECISIONS  OF  THE  Na  81 

9  March  18S&  tJi©  interlocutor  of  the  Lord  Ordinary  for  the  reasons  stated  in  his 
Z^v^^"^     note.     Lord  Moncreiff  had  formerly  decided  the  case  in  the  same 
ThomMtt.      way,  and  his  Lordship  was  well  entitled  to  be  acquainted  with  the 
^J7T~    .    whole  facts  of  the  case,  having  at  one  time  acted  as  counsel. 
Coart.  Lord  Presidents — As  I  concur  with  the  ofnnion  of  Lord  Core, 

bouse,  the  opinion  of  the  other  Judges  will  be  necesssary  in  this 
case, — the  Court  being  equally  divided.  I  am  of  opinion  that  this 
decree  cannot  be  opened  up.  It  is  quite  clear  that  the  pursuer  bad 
counsel,  and  was  well  defended  throughout.  A  warrant  for  pnmf 
was  granted,  and  the  party  appeared,  and  indeed  led  some  evi- 
dence.  If,  then,  any  irregularities  occurred,  it  must  have  been  after 
litis  contestation.  The  pursuer  could  not  say  that  she  was  absent, 
or  if  she  did  so,  it  is  clear  it  must  have  been  held  that  she  was  pre* 
sent;  and  on  the  authority  of  Erskine  any  definitive  decree  pro- 
nounced in  such  circumstances,  is  held  to  be  in  foro  contentioea 
Besides,  was  she  absolutely  undefended  on  account  of  poverty? 
This  can  hardly  be  said  when  it  appears  that  she  presented  two 
bills  of  suspension,  which  were  refused*  Then,  having  acquiesced 
for  eighteen  years,  she  now  comes  forward,  after  such  a  lapse  of 
time,  and  when  part  of  the  subjects  have  been  sold.  In  these  dr- 
cumstances,  I  agree  with  Lord  Corefaouse  in  thinking  that  it  would 
shake  the  tenure  of  property  over  the  whole  country  if  we  were  to 
open  up  this  decree. 

Their  Lordships,  being  thus  equally  divided,  required  the  c^- 
nion  of  the  other  Judges,  and  the  following  unanimous  opinioD 
was  returned  :-~ 

'  We  are  of  opinion  that  the  interlocutor  of  the  Lord  Ordinarj 
^  should  be  adhered  to.  The  case  of  Millie  was  that  of  a  judgment 
^  by  default ;  and  the  party  sought  to  be  reponed,  within  two  years 

<  after  its  date.  The  other  cases  are  still  less  in  favour  of  the  par* 
^  suer.  We  can  hardly  conceive  any  function  of  this  Supreme 
^  Court  which  calls  for  more  caution  and  circumspection  in  its 
^  exercise,  than  its  power  to  open  up  its  own  final  decreets  in  fofo^ 
^  upon  merely  equitable  considerations :  and,  without  going  at  all 
^  into  details,  we  are  of  opinion  that  it  would  be  of  the  most  dan- 
^  gerous  example  to  apply  it  in  such  a  case  as  the  present. 

'  It  is  said,  indeed,  that  the  decreet  of  reduction  of  16tb  Ja- 
^  nuary  1813,  was  incompetently  pronounced  ;  because  the  onlj 
'  object  of  the  calling  of  that  date  was  to  dispose  of  the  represen- 
^  tation  lodged  on  18th  December  preceding,  and  that  this  prayed 

<  only  for  a  recall  of  a  previous  interlocutor  of  S7th  November; 
(  circumducing  the  term  for  not  proving.  It  appears,  however, 
'  that  this  is  a  mistake  in  point  of  fact.  There  had  been  an  inter- 
'  mediate  interlocutor  of  8d  December,  appointing  parties  to  de- 
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*  bate  on  the  merits  at  next  calling ;  and  the  representation  of  the  ^  Mareh  idSfii 

*  IStb)  besides  praying  generally  for  the  recall  of  the  former  inter-    ^^  ^ 

^  locutor,  prayed  also  that  ^  parties  should  be  appointed  to  debate  Thomson.  * 

*  at  the  Lord  Ordinary's  first  hour  in  January  \   and  there  is  no  ^  .^j    ^ 

*  specific  prayer  to  renew  the  diligence  for  proving.^    This  repre-  Couit. 
'  sentation  was  ordered  to  be  answered  at  the  Bar  ;  and  on  I6th 

'  January  the  judgment  in  question  was  pronounced;  refusing  the 

*  representation,  and  reducing  and  decerning  in  terms  of  the  libel. 

*  It  would  radier  appear,  therefore,  that,  in  disposing  of  that  re- 
'  presentation,  the  pursuer  herself  had  contemplated  two  possible 

*  results  ;  either  that  the  circumduction  might  be  recalled,  in  which 

*  case  there  could  be  no  debate  till  the  proof  was  concluded  ;  or, 

*  that  the  circumduction  would  be  continued,  and  the  parties  heard 

*  on  the  proof  as  it  then  stood.     It  appears  accordingly  that  the 

*  defender,  at  least,  was  then  prepared  to  debate  on  the  merits ;  and 

*  we  think  it  reasonable  to  presume,  pos  tantum  temporis,  that  the 

*  pursuer  also  was  prepared ;  and  that  both  were  heard  as  fully  as 

*  they  required,  before  the  decreet  was  pronounced. 

*  But  even  if  it  could  be  held  that  the  primary  purpose  of  the 
'  enrolnaent  was  to  dispose  of  the  question  as  to  circumduction,  we 

*  are  of  opinion  that  it  is  no  impeachment  of  the  competency  of  the 

*  judgment  on  the  merits,  that  it  was-  pronounced  at  the  same  call- 

*  ing.     There  was  a  standing  order,  it  will  be  remembered,  to  de- 

*  bate  on  the  merits ;  and  after  the  Lord  Ordinary  had  refused  to 
'  recall  the  circumduction,  there  would  certainly  have  been  no  in*. 
^  competency  in  his  asking  the  parties  whether  they  were  ready  to 
^  go  on  with  that  debate ;  nor  can  it  be  thought  at  all  unlikely, 
^  either  that  both  should  have  acceded,  and  been  heard ;  or  that  the 

*  pursuer,  having  fmled  in  her  attempt  (after  full  hearings)  to  get 

*  any  extension  of  the  proof,  should  have  intimated  her  conviction 

*  that  she  had  no  case  on  the  evidence  as  it  stood,  and  submitted  to 

*  decree  going  against  her.     On  either  of  these  suppositions,  the 

*  procedure  would  be  perfectly  regular ;  and  as,  in  cases  of  this 

*  kind,  the  presumption  is  omnia  rite  et  solenniter  acta,  we  cannot 

*  allow  the  pursuer  to  surmise  that  there  may  have  been  irregula- 

*  rities,  as  a  ground  for  getting  the  better  of  her  own  long  taciturnity. 

*  As  the  interlocutor  bears  to  proceed  upon  a  hearing  of  parties, 

*  we  must  hold  that  parties  were  sufiiciently  heard  upon  all  the 

*  points  which  it  embraces. 

*  There  is  not,  at  all  events,  the  shadow  of  a  case  made  for  let- 

*  ting  the  pursuer  into  a  new  proof,  after  all  means  of  proving  have 

*  probably  been  lost ;  for  she  appears  to  have  been  fully  heard,  on 

*  more  than  one  occasion,  against  the  circumduction ;  and,  at  these 

*  hearings,  all  her  present  objections  to  the  proof,  or  the  commit- 
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MmnA  1838.  <  gioner,  were  either  disposed  of,  or  were  competent  and  omitted. 
T^omson^.  *  ^^^  ^^  really  no  interest,  therefore,  to  open  up  the  decree,  which, 
Thomson.    '  upon  the  grounds  already  stated,  we  conceive  to  be  clearly  rs 

*  judicata.' 
Judgment.      The  Court  accordingly  pronounced  a  judgment,  ad/iering  to  the 

interlocutor  of  the  Lord  Ordinary,  in  terms  of  the  opinion  of  the 

consulted  Judges* 

Lord  Ordinary,  Cockbum.        Act.  Dean  of  Fae.  (HopCy)  J.  Andenoiu  Alt  5W.- 

G«i.  ( Rutherfurdy)  Penney.        Wotherapoon  and  Matky  W.  S.  and  Gibmm.Crmg»j 
Wardlawy  and  D<Uzielly  W.  S.  Agents.        B.  Clerk. 

C.  R. 


FIRST  DIVISION. 

NcLXXXIIL  9th  March  ISas. 

JOHN  THOMSON 

against 

THE  UNITED  INCORPORATION  OF  ST  MARY'S 

CHAPEL. 

Aliment — Community. — Jn  action  at  the  instance  of  a  decayed 
member  of  an  incorporation^  which  poeeeseed  a  fund^  raised  by 
the  entrance  money  paid  an  admittance^  and  applied  chiefy  f» 
support  of  the  eld  and  indigent  of  the  body^  to  have  it  found  thai 
the  corporation  were  wrong  in  r^ectinghim^  and  ought  to  be  de- 
cerned to  put  him  on  the  roU  of  pensioners — Dismissedy  bj/  a 
majority  of  the  whole  Courts  in  respect  that  the fiindj  for  acen' 
tury  and  a  half  appeared  to  have  been  considered  by  the  mem' 
bers  as  a  charitable  fund  merely,  to  be  administered  by  the  incof' 
poration  according  to  their  sound  discretion  ;  that  the  members 
had  no  legal  claim  of  reliefs  as  under  any  special  control 
withy  or  undertaking  by^  the  incorporationf  in  virtue  of  their  mem* 
bership  ;  thai  the  entrance  money  was  paid  to  obtain  valuable 
ewclusive  privileges ;  and  that  the  claim  for  charity  was  only  m 
additional  advantage,  to  be  disposed  of  according  to  the  sound  dis- 
cretion of  the  incorporation. 

NairattFc.  Ths  pursuer,  John  Thomson,  a  slater  in  Edinburgh,  on  the  pay- 
ment of  the  sum  of  L.  50,  which  was  then  the  entrance  money  of 
the  class  to  which  he  belonged,  was,  in  1797,  admitted  a  member  of 


No.  83.  COURT  OF  SESSION.  SSI 

the  United  Incorporation  of  St  Mary's  ChapeU  composed  of  wrights, »  March  1838. 
masons,  and  other  trades,  and  possessing  certain  exclusive  privileges,   V"^v^ 
m  rq^rd  to  the  exercise  of  the  diflPerent  crafts  of  which  it  consists,  in  United  inoor- 
the  city  of  Edinburgh,  and  a  fund  which  yielded  about  L.  800  per  5J^.^°chiHa. 
annum.  — 7- 

By  the  bye-bws  of  the  corporation  made  in  1827,  it  was  fixed'^*™**^^ 
that  the  entrance  money  payable  by  freeman'^s  sons  should  be  from 
L.  18  to  L.  SI ;  for  a  freeman's  son-in-law,  L.  80 ;  for  an  appren- 
tice duly  discharged,  L.  30 ;  for  an  entrant  not  belonging  to  any  of 
these  classes,  L.  100. 

It  was  also  fixed  by  the  same  bye-laws,  that  the  sum  payable  by 
any  person  for  obtaining  *  liberty  of  working  for  life  within  the  pri- 

*  vileges  of  the  incoroporations,  without  enjoying  any  other  right 
'  whatever,'  should  be  L.  60  for  a  person  under  SO  years  of  age, 
and  L.  SO  for  a  person  above  that  age. 

In  answer  to  the  inquiries  of  the  Borough  Commissioners,  it  was 
answered  by  the  corporation,  that  their  *  fund  was  raised  from  the 
^  entry  money  of  members,  and  the  transference  of  the  capital  be- 
'  longing  to  the  widows'  fiind,  as  after-mentioned  ;*  and  itis  further 
stated,  *  the  fund  is  applied  towards  the  support  of  decayed  mem- 
^  hers,  widows,  and  children.  The  members  at  present  receive  an 
'annuity  of  L.  10,  widows  L.9,  sons  and  daughters  of  deceased 

*  members,  1..  4,  10s.  The  charity  thus  paid  for  the  year  ending 
'Lammas  1883,  amounted  to  L. 701,  ISs.  6d.,  there  being  nine 
'  members,  sixty  widows,  and  thirty-two  sons  and  daughters.  The 
'  fond  is  no  otherwise  applied,  except  in  the  repair  of  property  and 
'  expense  of  management.^ 

In  1827«  a  set  of  bye-laws  were  drawn  up  by  the  corporation,  and 
approved  of  by  an  act  of  the  town-council  of  Edinburgh,  in  which 
it  was  enacted,  that  they  should,  '  from  and  after  that  date,  be  the' 
'  laws  of  the  incorporation,  all  former  laws  not  therein  enumerated 
'  being  hereby  repealed.^ 

By  ch.  12,  intituled  ^  Of  Pensions,^  the  following  provisions  were 
enacted : — §.  1.  *  A  Committee  shall  be  appointed  at  the  Lammas 
'quarter  annually,  for  the  purpose  of  reporting  to  the  Martinmas 
'  Quarterly  Meeting,  the  state  of  the  fiinds  of  the  incorporations,  so 
'  as  to  regulate  the  rate  of  allowance  to  widows  and  pensioners. 

§.  2.  <  No  petition  or  other  application  for  pecuniary  aid  shall  be 
'  received,  except  at  a  quarterly  meeting.  The  petitions  shall  be 
'  duly  subscribed  by  the  applicants  themselves,  or  some  other  per- 
'  son  of  good  character,  and  the  necessity  or  circumstances  of  the 
'  petitioners  shall  be  attested  by  two  members  of  the  Incorporations.' 
'  When  application  is  made  for  enrolment  as  a  pensioner,  the  peti- 
*  tion  shall  be  remitted  to  a  committee,  who  shall  inquire  into  the 
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9  March  188a  <  situation  oF  the  petitioner,  and  teport  tbeieupon  to  the  next  qpar- 
j^~^  *  terly  meeting,  when  the  petition  shall  be  reconsidaredy  and  diqwe* 

United  looor*    ^  od  of  by  the  meeting. 

Mhry^oLpd.  §*  ^'  *  ^'^  ponaions  and  supplies  shall  be  paid  to  the  persons  them- 
*  selves,  to  whom  the  same  are  granted,  and  shall  on  no  accouot 
^  whatever  be  applied  to  pay  their  debts,  or  to  any  other  use  than 
'  for  their  actual  subsistonce. 

^  The  rates  allowed  to  pennoners  shall  at  present  be  as  under,— 

*  To  a  member,  •  •  •  L.  15    0    0 

*  To  the  widow  of  a  member,  *  10    0    0 
with  an  allowance  of  L.  1  for  coals  to  each  widow. 

'  To  a  son  or  daughter  of  a  member,  •  5    0    0 

with  an  allowance  of  lOs.  to  each  for  coals* 

*  §.  7.  For  the  funeral  of  pensioners,*— 

*  For  each  male  or  female  pensioner  •  5    5    0 
'  For  each  child  above  five,  and  under  ten  years  of 

age,  •  •  ...  .  330 

^  For  each  child  under  five  years  of  age.  It    2   0 

*  §«  8.  No  widow  possessing  an  annual  income  of  L.  40  or  upwards, 
^  (with  the  exception  of  those  on  the  widows^  scheme)  shall  be  pat  oa 
^  the  pension-roll.^ 

The  same  system  of  laws  continues  to  be  in  force,  although  the 
rate  of  pensions  to  members  has  since  been  jioccessively  reduced 
to  L.  19,  to  L.  10,  and  to  L.  6^  at  the  last  of  which  it  now  stands. 

By  ch.  14,  sect.  5,  it  was  regulated,  in  reference  to  the  establish' 
ment  of  a  widows"  fund,  that  a- certain  time  should  be  allowed  whm 
the  payments  were  to  accumulate,  when  it  is  provided,  that,  *  after 

*  the  expiry  of  the  said  pmod  of  accumulatc<m,  the  widows  of  such 

<  members  as  shall  have  contributed  for  that  length  of  time  shall  be 
'  entided,  as  matter  of  right,  both  to  such  annuity  from  this  fundas 

*  shall  be  fixed  upon  by  the  contributors,  and  to  the  annuity  paid  to 

*  widows  from  the  common  funds  of  the  incorporations,^ 

*  §.  6.  No  widow  shall  be  entitled  to*  an  annuity  from  this  fimd, 

*  unless  her  husband  shall  have  contributed  for  as  many  years  as  the 

*  fund  was  in  accumulating,  or  unless  she  has  contributed  after  her 

*  husband-s  death  for  such  a  period  as,  add^  to  the  time  dunog 

*  which  her  husband  contributed,  shall  be  equal  to  the  period  of  ac- 

*  cumulation,  without  prejudice,  however,  to  such  widow^s  daiin,  to 

*  be  placed  npon  the  common  funds  of  the  incorporations,  aocording 

*  to  the  existing  regulations.    But  upon  such  widow  making  up  her 

*  husband's  contributions  after  his  death,  as  aforesaid,  she  shall  then 

<  be  entitied,  as  a  matter  of  right,  to  annuities  from  both  fundsy  the 

*  same  as  if  her  husband  had  contributed  during  his  life  for  the  whole 
^  of  the  requisite  period.^ 
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In  1883,  the  pursuer,  then  about  62  years  old,  presented  a  peti-d  March  isss. 
tion  in  regular  form  to  the  Incorporations,  stating,  that  he  had  been  *^~~»  ^^ 
38  years  a  member,  and  praying,  on  account  of  destitution,  to  be  ad-  unit!^^in«)r. 
mitted  as  a  pensioner  on  the  fiinds  of  the  Incorporations*     This  pe^  porations  of 
tition  was  not,  as  it  appeared,  formally  remitted  to  a  committee,  nor  '  ^^ 

again  considered  by  the  next  meeting,  but  was,  de  piano,  refused  by  ^^»^^«- 
the  meeting,  and  without  any  reasons  being  given. 

The  pursuer  then  presented  a  petition  to  the  Sheriff  of  Edinburgh, 
wherein  he  stated,  that  the  corporations  w^e  bound  to  have  admit- 
ted him  OB  the  roll  of  pensioners,  and  concluding  for  decree  against 
the  corporaticm  to  enrol  and  admit  him  as  a  pensioner,  and  to  pay 
him  the  authorised  and  legal  allowance  payable  to  decayed  members. 
Defences  were  given  in  by  the  corporation,  the  two  first  of  which 
were,  ^  Isi,  The  incorporations  are  the  sole  and  uncontrolled  judges 

*  of  the  disposal  of  the  funds  of  the  incorporations,  in  all  questions 
^  with  members  applying  for  charity  or  to  be  enrolled  as  pensioners. 

*  2d,  The  deliverance  of  the  incorporations  in  such  matters  is  not  re- 

*  viewable  by  courts  of  law/ 

The  Sheriff  sustained  the  two  first  defences  with  expenses* 

The  pursuer  brought  the  present  advocation  of  this  judgment,  in 
which  th^l^Lord  Ordinary  pronounced  the  following  interlocutor : — 

*  The  Lord  Ordinary  having  considered  the  process,  and  heard  ^rcl  Ordi. 
parties, advocates  the  cause;  finds  that  the  pursuer  has  no  legal |^c*,.°^^ 
right  to  an  annuity  firom  the  United  Incorporation  of  St  Mary^s 
CSiapel ;  sustains  the  Defence ;  assoilnes  the  defenders  from  the 
conclusions  of  the  libel,  and  decerns :  Finds  the  pursuer  liable  in 
expenses,  both  in  this  Court  and  in  the  Sheriff-Court ;  appoints  an 
account  thereof  to  be  given  in,  and  when  lodged,  remits  the  same 
to  the  Auditor  to  tax  and  to  report/ 

Note. — ^  The  Lord  Ordinary  put  it  to  the  pursuer  at  the  debate,  Note, 
whether  it  was  worth  his  while  to  insist  upon  his  6th  plea,  the  sus- 
taining of  which  could  only  have  the  effect  of  sending  him  back  to 
renew  his  claim  to  the  corporation,  probably  with  no  better  suc- 
cess, and  he  understood  it  to  be  abandoned. 

^  On  the  merits,  the  Lord  Ordinary  does  not  proceed  on  the  per- 
sonal circumstances  in  the  pursuer^s  situation,  but  on  this,  that  let 
him  be  ever  so  old,  ill  and  destitute,  he  has  no  legal  right  to  any 
annuity;  and  that  whatever  the  incorporation  may  have  done, 
or  may  do,  as  to  conferring  pensions  on  their  members,  this  is 
mere  discretionary  charity.  Neither  Scotland'^s  case  nor  any  other 
applies  to  the  circumstances  of  this  ooe.^ 

The  pursuer  reclaimed^  and  the  G>urt  ordered  cases. 
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9  March  1838. 


Thomson  v. 
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The  pursuer  pieced — The  general  circumstances  of  the  incorpo* 
ration — ^the  extent  of  its  funds— the  sources  from  which  they  pro- 
ceed—the purposes  to  which  they  are  applied— >tbe  regulations  with 
regard  to  pensions — with  the  exactions  from  entrants  made  in  con- 
templation of  the  same,  are  more  than  sufficient  to  constitute  an 
agreement  between  this  society  and  every  individual  member  of  this 
society,  and  so  long  as  the  arrangement  continues  in  force,  eveiy 
member  has  a  right  to  the  benefit  of  it,  and  if  that  benefit- is  attempt^ 
ed  to  be  withheld,  he  is  entitled  to  come  to  a  court  of  jufttiGe  fiir 
the  purpose  of  claiming  redress.  Scotland  v.  Flesbers  of  Gla^w, 
Slst  January  18^,  Fac.  CoU«,  and  in  the  House  of  Lords,  20tb 
June  18^9  Wilson  and  Shawns  Appeal  Cases. 

The  present  case  is  identical  in  all  the  important  particulavs  with 
the  case  of  Scotland,  particularly  in  this,  that  in  both  of  them  there 
was  a  contract,  constituted  solely  by  facts  and  circumstances,  almost 
every  one  of  which  are  identical  in  both  cases. 

The  defenders  found  nftich  upon  the  case  of  Patterson  ti«  Skinners 
of  Edinburgh,  1 0th  Feb.  1803,  Fac.  Coll.  That  case  differs  fiom 
the  case  of  Scotland  and  the  present  in  this,  that  in  it  the  bounty 
of  the  corporation  had  been,  in  every  sense,  gratuitous  and  discre- 
tionary, there  being  neither  practice  nor  contract  in  the  natter,  and 
it  was  decided  simply  by  a  majority  of  the  Court,  in  opposition  to 
the  opinion  of  the  Lord  Ordinary,  Lord  Glenlee ;  whereas  the  case  of 
Scotland  received  an  unanimous  judgment  in  the  Court  of  Session, 
which  was  affirmed  in  the  House  of  Lords.  If,  then,  the  case  of 
Patterson  was  different  from  the  case  of  Scotland,  it  stands  unrever- 
sed, and  cannot  affect  the  present  case,  which  is  identical  with  that  of 
Scotland,  fiut  if  it  is  the  same  as  that  of  iScotland,  then  it  must  be 
held  to  have  been  overturned  by  that  authoritative  decision.  It  will 
be  seen,  that  the  specimens  from  the  records  which  were  produced  in 
the  case  of  Scotland  present  a  similarity  to  those  founded  on  by  ihe 
respondents,  which  is  very  remarkable.  The  regulations  of  both  are 
investigated  by  periodical  committees ;  the  pensions  of  both  are 
treated  as  quarterly  pensions.  Both  incorporations  deal  to  a  large 
extent  in  occasional  acts  of  individual  bounty,  granting,  besides  their 
regular  annuities,  occasional  supplies,  allowances  for  coal,  and  small 
gifts,  through  the  interposition  of  their  deacons,  from  a  separate 
fund  called  the  deacon^s  money.  The  Incorporation  of  Flesbers  abo, 
no  less  than  the  respondents,  have  been  in  the  practice,  if  that  is  tB 
be  regarded  as  any  thing  remarkable  or  material,  of  refusing,  raiew- 
ing,  and  withdrawing  their  annuities,  when  good  and  suffici^t  caose 
occurred.  If,  therefore,  these  particulars  in  ti^  practice  of  one  of 
these  Incorporations  be  sufficient  to  relieve  them  from  the  obliga* 
tions  contracted  to  their  members,  it  must  equally  have  relieved  the 
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other  from  the  obligation  which  your  Lordships  and  the  House  of  ^^^'^  ^^f^ 
Lords,  nevertheless,  both  held,  that  they  must  be  compelled  to  im-  _ 

,  ''  '  Thomson  r. 

plement  United  Incor- 

porations of 

The  defenders  pleaded-^  The  pursuer  has  not  been  able  to  show  — 1- 
that,  for  a  period  of  SOO  years,  the  corporations  have  ever  in  a  sin-  pi^^^*"' 
gle  instance  departed  from  the  principle  of  charity  in  regulating  the 
supplies  to*  their  old  and  decayed  members.  From  the  excerpts  of 
the  reports  it  will  be  seen,  that,  out  of  368  petitions  presented  by 
paupers  for  supply,  SI  4  have  been  de  piano  granted,  and  67  de  piano 
refused ;  while  of  the  remaining  87  remitted  to  a  committee  to  be 
the  subject  of  inquiry  and  report,  58  were  ultimately  granted,  and 
S9  refused.  The  rates  of  pensions  were  continually  fluctuating, 
and,  indeed,  appeared  to  be  fixed  only,  for  one  year.  The  rates  upon 
which  the  defenders  so  much  rely  were  only  '  at  present^  fixed  at 
the  rate  they  specified,  and  they  have  been  reduced  several  times 
since.  It  is  seen  that,  in  many  instances,  particular  pensioners  were 
reduced  to  half  their  pension,  and  some  reduced  altogether.  When 
a  motion  was  made  for  a  Committee  to  recommend  the  propriety  of 

*  abolishing  the  principle  of  charity,  on  which  they  had  hitherto 
^  acted,  and  instead  thereof  to  constitute  it  a  matter  of  right,*  it  was  al- 
lowed to  drop,  and  the  pursuer^s  plea  of  '  establishing  a  fund  for 
^  the  relief  of  aged  members,  similar  to  that  instituted  by  the  cor- 

*  poration  of  goldsmiths  and  tailors,^  was  not  attended  to.  In  the 
case  of  Mrs  Gilchrist,  the  report  states,  that,  *  by  their  uniform  prac- 

*  tice,  the  corporations  reserved  to  themselves  the  power  of  granting 
^  or  withholding  their  charity  as  they  see  cause  C  and  these  senti- 
nents  were  approved  of  by  a  general  meeting. 

The  general  law,  that  charity  cannot  be  restrained  or  claimed  by 
action,  and  that  corporations,  in  the  distribution  of  their  charity, 
cannot  be  subjected  to  the  control  of  courts  of  law,  was  settled  on 
the  most  satisfactory  grounds,  in  the  case  of  Patterson  against  the 
Incorporation  of  Skinners,  10th  February  1803,  F.  C.  The  present 
case  fkUa  clearly  under  the  principles  recognised  in  that  one,  which 
have  not  been  shalcen,  but,  on  the  contrary,  confirmed  by  the  subse- 
quent caae  of  Scothind,  81  st  January  1826,  F.  C.  It  is  clear  that  both 
this  Court  and  the  House  of  Lords,  in  deciding  the  case  of  Scotland, 
expressly  approved  of  the  prior  decision  in  the  case  of  Patterson, 
but  they  held  the  two  cases  to  be  discriminated  from  each  other  in 
such  a  way  that  the  same  rule  could  not  apply  to  both.  They  held, 
in  fact,  that  what  in  the  case  of  Patterson  was  the  result  of  mere 
charity,  resting  on  good  will  and  discretion,  had  in  that  of  Scotland, 
by  force  of  the  minutes  and  acts  of  the  corporation,  passed  into  an  ao- 
toal  debt,  due  under  a  special  contract.  Here  it  b  not  admitted  that 
the  pursuer,  from  his  circumstances,  unless  perhaps  from  his  age 
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9  March  1838*  aloDe,  was  a  fit  object  for  the  charity ;  but  it  is  plain  that  the  ded* 
sion  of  the  committee — ^which,  in  fact,  the  meeting  was,  as  it  had  the 
privilege  of  resolving  itself  into  a  committee  of  the  whole  house,  was 
reconsidered,  and  disposed  of  by  the  meeting,  under  the  2d  secdon 
of  ch.  IS,  of  the  laws ;  from  which  it  is  submitted  there  was  no  ap- 
peal by  a  member  bound  by  those  laws.  It  is  said  that  the  entrance 
money  proves  that  members  are  entitled  to  relief ;  but  it  must  be 
remembered  that  the  pursuer  only  paid  L.  50,  whereas  L.  60  is  now 
paid  for  the  mere  *  liberty  of  working  for  life  within  the  privileges 
*  of  the  incorporations,  without  enjoying  any  other  right  whatever  ;* 
and  that  any  right  which  he  might  acquire  was  qualified  by  the 
provision  that  the  corporations  should  determine  whether  he  was  en- 
titled to  be  enrolled  as  a  pensioner  or  not.  It  will  also  be  seen  that 
upwards  of  L.  760  was  paid  in  charity  out  of  the  income  of  L.  800y 
drawn  in  the  year  1833,  and,  upon  the  whole,  it  is  submitted^  that 
the  pursuer's  claim  as  a  matter  of  1^1  right,  is  unfounded* 


Opinion  of 
Court. 


At  advising— 

Lord  GilliesJ^ — This  is  an  important  case,  and  one  which,  in  my 
ojnnion,  requires  serious  consideration.  There  are  two  lines  of  con- 
duct, either  of  which  we  may  pursue  in  coming  to  a  decision  upon  it 
We  may  find,  as  the  Lord  Ordinary  has  done,  that  we  ai^  not  en- 
titled to  inquire  into  the  case  at  all,  but  that  we  are  bound  to  hold 
that  the  powers  of  the  corporation  are  absolute  and  unlimited,  and 
subject  to  no  control.  This  would  certainly  be  a  convenient  course 
for  us,  as  it  would  save  much  trouble  to  the  Court ;  but  I  conceive 
that  this  is  not  a  legitimate  consideration,  for  we  are  bound  to  ex- 
amine into,  and  decide  every  case  competently  brought  before  us, 
whatever  may  be  the  labour  or  trouble  it  may  cost  us*  It  is  sud 
also^  that,  if  we  adopt  the  opposite  course  to  that  which  I  have  now 
stated,  we  will  be  encouraging  litigation  on  the  part  of  these  poor 
members  of  corporations.  For  my  part  I  have  no  wish  to  encourage 
litigation,  but  am  rather  inclined  to  discourage  it  when  that  can  be 
done  with  propriety.  I  do  not  think,  however,  that  it  is  to  be  dis- 
couraged by  all  or  any  means.  Arbitrary  will  is  the  best  discourag- 
er of  law-suits,  and  it  will  be  found  that  where  a  tyranny  is  abso- 
lute, as  at  Constantinople  and  other  places  which  might  be  mention- 
ed, they  are  very  soon  put  an  end  to.  The  question  must  always 
then  occur,  to  what  extent  is  this  discouragement  of  litigation  to  go? 
To  me  it  appears  it  has  been  carried  too  far  in  this  case«  I  think 
that  the  interlocutor  of  the  Lord  Ordinary,  from  the  terms  of  the 
note  by  which  he  supports  it,  is  clearly  founded  on  a  mistaken  viev 
of  the  case.    He  says,  that  he  *  does  not  proceed  on  the  personal 
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*  circumstances  in  the  parsuer*s  situation,  but  on  this,  that  let  him  be  9  March  issff. 

*  ever  so  old,  ill,  and  destitute,  he  has  no  legal  right  to  any  annuity ;     '--  i  ■-' 

*  and  that,  whatever  the  incorporation  may  have  done,  or  may  do,  as  united°lDcor- 

*  to  conferring  pensions  on  their  members,  this  is  mere  discretionary  poratiomof 

*  charity.'   I  cannot  subscribe  to  what  is  here  laid  down  by  the  Lord    ^1 

Ordinary.     A  body  corporate,  which  possesses  funds  to  be  appro-     Opinion  of 
priated  to  charitable  uses,  may,  in  distributing  those  funds,  be  so  far 

said  to  be  conferring  charity,  but  it  is  not  that  arbitrary  and  discre- 
tionary charity  which  a  private  individual  exercises  when  he  relieves 
the  destitute  who  excite  his  compassion.— A  man  may,  according  as 
his  feelings  prompt  him,  withhold  his  assistance  from  one  who  is  old, 
ill,  and  destitute,  and  may  bestow  it  upon  another  who  is  less  old,  less 
ill,  and  less  destitute,  without  a  court  of  law  having  any  title  to 
interfere :  But  a  corporation  for  charitable  purposes  has  not  this  ar- 
bitrary discretion,  competent  to  an  individual  disposing  of  his  own 
funds : — ^for  it  only  regulates  the  appropriation  of  the  funds  to  the 
purposes  for  which  they  were  endowed.  I  think  it  is  clear  that  these 
innds  are  vested  in  them  in  trust  for  these  purposes.  Looking  upon 
a  corporation,  therefore,  as  mere  trustees,' are  they  to  be  held  free 
from  all  responsibility,  and  to  be  considered  as  entitled  to  distribute 
the  trust  funds  as  arbitrarily  or  capriciously  as  if  they  were  the  ab- 
solute and  unlimited  proprietors  ?  Such  is  the  principle  laid  down 
in  the  note  of  the  Lord  Ordinary ;  therefore,  to  that  note  I  cannot 
subscribe.  Otherwise  I  would  have  to  hold  that  some  of  the  highest 
andnoblest  charities  of  the  land,  the  Orphans^  or  Heriot^s  Hospital,  for 
instance,  might  refuse  admittance  to  a  person  clearly  entitled  by  the 
act  of  foundation,  because,  this  being  a  charity,  they  held  themselves 
entitled  to  admit  or  rgect  at  their  own  will  or  caprice,  in  opposition 
to  the  will  of  the  donor.  I  am  of  opinion  that  a  totally  different  rule 
must  be  adopted.  I  think  a  different  rule  has  been  laid  down  in 
cases  where  the  charitable  institution  arises  from  a  mortification  by 
some  party  of  a  ftmd  at  his  death.  It  has  been  held  that  the  per- 
sons m  whom  the  fund  is  vested  in  such  a  case  have  not  the  discre- 
tion contended  for,  although  the  founder  of  the  charity  is  a  strang- 
er. I  confess  I  think  little  of  this  kind  of  charity.  When  a  man 
gives  away  what  he  has,  that  may  truly  be  said  to  be  charity ;  but  if 
he  only  gives  that  which  he  can  no  longer  possess  himself,  I  never 
could  and  never  shall  look  upon  that  in  the  light  of  charity,  and  if 
it  is  not  charity  in  the  donor,  it  certainly  is  still  less  charity  when 
vested  in  his  trustees.  But  even  in  that  case  it  has  been  found  that 
the  corporations  cannot  adopt  the  course  pointed  out  by  the  Lord 
Ordinary  to  refuse,  according  to  their  own  will,  or,  it  may  be,  actuat- 
ed by  caprice  or  worse  motives,  relief  to  the  aged  and  destitute. 
That  rule,  therefore,  must  apply  multo  majus  where  the  funds  arise 
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9  iMarch  1838.  not  by  the  gift  of  some  individual  deceased,  or  aoaie  eztnneoiu 
^r^*  stranger,  but  by  the  contributions  of  the  members  of  the  corpora- 

United  incor-    tions  themselves.  I  think  it  is  all  one  whether  the  contribution  is  a 
Mar^8°chapel  ^^^S^^  ^^^'  ^'  whether  it  is  an  annual  payment ;  it  is  equally  f<»  the 
—        purposes  of  the  corporation,  of  which  one  is,  to  supply  relief  to  the 
Courir  ^        widows  and  indigent  members.    Now  this  corporation  admit  that 
such  is  the  purpose  for  which  they  hold  the  funds  of  this  corpora* 
tion  in  trust,    I  will  take  ibeir  own  statement  to  the  burgh  commis- 
sioners, as  giving  what  I  conceive  to  be  the  fair  and  true  account  of 
the  matter :    ^The  fund  is  applied  towards  the  support  of  decayed 
^  members,  widows,  and  children.     The  members  at  present  receive 
'  an  annuity  of  L.  10,  widows,  L.  9,  sons  and  daughters  of  deceased 
^  members,  L.  4,  10s.     The  charity  thus  paid  for  the  year  ending 

*  at  Lammas  1833,  amounted  to  L.761,  15s.  6d.,  there  being  9 
^  members,  60  widows,  and  32  sons  or  daughters.     The  fund  is  no 

*  otherwise  applied,  except  in  the  repair  of  property  and  expense  of 

*  management.' 

Such  is  their  own  statement  of  the  purposes  for  which  they  hold 
these  funds ;  and  though  1  contribute  L.  100  at  once,  or  L.  10  per 
annum  for  many  years,  and  become  old  and  sick,  and  destitute,  yet, 
be  I  never  so  old,  ill,  or  destitute,  the  corporation,  may,  acoerding 
to  their  own  arbitrary  will,  refuse  me  relief  without  even  the  sem- 
blance of  a  reason  : — Stat  pro  ratione  voluntas.  Would  any  one 
become  a  member  of  such  an  association,  if,  when  they  come  to  make 
a  claim,  they  are  to  be  subject  to  such  a  capricious  will  as  that  of  a 
corporation  ?  Yet  such  I  must  sanction  as  the  law,  if  I  subscribe 
to  the  reasons  of  the  Lord  Ordinary.  This  I  cannot  do,  but  I  hold 
the  corporation  must  give  some  ground  for  their  rejection.  I  do 
not  say  what  reasons  they  are  to  hold  sufficient,  but  it  is  clear,  from 
the  rules  of  the  corporation  themselves,  that  the  person  was  to  be 
informed  of  the  reasons  on  account  of  which  his  claim  was  rejected, 
because  I  find  that  a  committee  is  appointed,  who  are  directed  to 
inquire  first  into  the  amount  of  the  funds,  and  then  into  the  cir- 
cumstances of  the  claimants,  to  see  whether  they  are  in  a  situation 
which  gives  them  a  claim — that  they  are  without  other  funds,  and 
that  they  are  not  addicted  to  vices  which  should  disqualify  them. 
If  it  should  appear  that  they  have  funds,  or  are  unfitted  by  their 
vicious  propensities,  then  that  is  a  good  ground  for  rejecting  them ; 
but  the  corporation  cannot  refuse,  from  a  movement  of  its  own  ar- 
bitrary will  or  caprice,  to  a  member  thus  not  disqualified,  that  relief 
which  on  entering  the  corporation  he  stipulated  was  to  be  granted 
to  him  when  he  should  become  old,  ill,  and  destitute.  Then  as  to 
the  decision  in  the  case  of  Scotland,  I  have  compared  that  case  at* 
tentively  with  the  present,  and  I  do  not  see  that  manifest  distinction 
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between  them  which  is  discovered  by  the  Lord  Ordinary, — What  was  ^  ^^^^  1^38. 
the  foundation  of  the  decision  in  the  case  of  Scotland  ?  This  was  the  ^*''"V**' 
rule,  '  That  the  annual  allowances  to  reduced  members  and  widows  united  luoor- 

*  shall  in  future  be,  to  members  who  have  carried  on  the  flesher  trade  ?J'*^°°ch^ML 

*  for  five  years  or  upwards,  so  much,**  &c.   Here  the  rule  is  precise-  ^     -^^ 
ly  similar,  for  it  states,  that  the  pensioners  are  to  receive  so  and  so,  {^^|^^"  ^ 
In  the  one  case  it  is  pensioners,  and  in  the  other  allowances,  and 

I  see  no  difference  between  these  terms.  Now,  suppose  that  a  per- 
son enters  this  corporation  on  the  understanding  that  his  widow  is 
to  get  so  much,  and  on  the  firm  belief,  that  if  old,  ill,  and  indigent, 
he  is  to  be  received  on  the  list  of  pensioners,  and  suppose  this  party 
to  be  in  that  unfortunate  situation.  Yet  if,  according  to  the  doctrine 
of  the  Lord  Ordinary,  that  he  has  no  legal  right  to  any  annuity, 
and  that  the  conferring  pensions  on  their  members  is  mere  discre- 
tionary charity,  the  incorporation  refuse  to  admit  him  on  their  list, 
I  see  nothing  for  him  but  to  come  upon  the  parish ;  but  the  parish 
very  properly  may  say,  you  belong  to  a  corporation, — go  and  get  re- 
lief from  iu  To  me  it  appears,  that,  if  he  were  refused  his  pension 
for  no  reason  assigned,  and  obtained  aid  from  the  parish,  the  parish 
would  have  a  good  action  for  relief  i^ainst  the  corporation.  As  to 
the  case  of  Scotland  I  shall  not  trouble  your  Lordship  with  going 
iDto  the  particulars ;  but  I  may  observe,  that  I  approve  of  the  ob- 
servation of  Lord  Lyndhurst,  that  it  was  quite  a  different  case  from 
that  of  Patterson.  On  looking  into  the  latter  case,  I  do  not  see  what 
was  the  majority  by  which  the  judgment  in  the  Inner-House  was 
ouried.  I  observe  that  the  interlocutor  in  the  Outer-House  was  pro* 
ttounced  by  Lord  Glenlee.  In  my  opinion  the  interlocutor  was  right, 
and  the  judgment  of  the  Court  was  wrong.  It  was  not,  however,  ap- 
pealed. Lord  Lyndhurst,  in  deciding  the  case  of  Scotland,  says,  that 
he  saves  that  case,  and  I  dare  say  he  believed  that  he  did  so  at  the 
time ;  but  every  Judge  is  inclined  to  think  when  he  decides  a  case, 
that  it  does  not  run  counter  to  the  former  decisions.  Some  distinc- 
tion is  always  supposed  to  be  found,  llius  no  one  can  dispute  that 
there  are  many  contrary  decisions  in  the  entail  law,  yet,  at  the  time 
each  decision  was  pronounced,  it  was  declared  not  to  run  coupter  to 
the  former,  nor  to  interfere  with  those  preceding,  but  to  be  founded 
on  some  distinction,  and  yet  the  law  has  been  changed  from  what 
it  formerly  was  by  those  very  decisions.  I  think  something  of  this 
kind  may  be  said  to  have  taken  place  with  regard  to  the  case  of  Pat- 
terson, although  at  the  time  it  was  said  to  have  been  saved.  There- 
fore, I  am  inclined  to  alter  the  Lord  Ordinary'^s  interlocutor,  as  I 
dissent  fro|n  the  reasons  on  which  it  is  founded,  and  am  of  opinion 
that  the  rejection  of  the  claimant  was  not  to  be  guided  by  the  arbi- 
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d  March  1838.  ^rary  will  of  the  corporation,  but  that  they  were  bound  to  giTe  their 
J^^^^    reasons  for  refnsinfi:  him  relief. 

Thomson  v.  r       i  ^m-     i  hl      ^  ii»- 

United  Incor-       Lord  MacJcenzte**---^!  agree  that  this  is  an  important  case,  but  I 
cjrporauom  of  ^^  ^^^  ^^^^  ^  concur  in  the  yiews  of  it  I  have  heard.     It  is  a  prin- 

-- —  ciple  of  our  law  that  eharity  cannot  be  claimed  by  action.  Lord 
Com.°*  °  ®^*^  quotes  the  saying,  that  we  *  cannot  poind  for  kindness.**  Where 
charity  exists,  there  can  be  no  legal  right ;  where  legal  right  begins, 
there  charity  ends.  I  consider  this  to  be  the  same  not  only  as  re- 
gards private  individuals,  but  as  regards  corporations.  I  have  no 
idea,  that  where  the  funds  of  a  corporation  are  partly  employed  in 
charity,  this  Court  can  control  the  corporation  in  the  distributioD 
of  it,  upon  an  action,  at  the  instance  of  a  party  alleging  that  he  ought 
to  have  a  share  of  it. 

Such  interference  would,  I  think,  be  contrary  to  the  general  pnc- 
tice  and  understanding  of  the  country.     Most  corporations  are  in 
the  practice  of  bestowing  some  charity.   The  Faculty  of  Advocates, 
for  instance,  are  so,  and  the  Writers  to  the  Signet ;  but  they  would, 
I  think,  rather  be  surprised  if  they  were  sued  at  law  by  a  party 
stating  himself  to  be  a  proper  object  of  it.     I  think  the  case  is  dif- 
ferent, where  a  corporation  acts  as  trustee  to  fulfil  the  charitable 
intentions  of  others.     What  is  done  by  such  body  is  no  exercise  dl 
eharity  by  it,  but  a  performance  of  a  legal  duty  undertaken  by  it 
I  shall  not  inquire  how  far,  even  in  such  cases,  it  be  generally  com- 
petent for  a  party  asking  the  benefit  of  the  charity,  to  enforce  his 
claim  by  action  at  law,  or  what  might  be  the  result  if  a  boy  was  to 
bring  an  action  against  Heriot^s  Hospital  for  instance,  stating  that 
be  was  fit  for  admission  into  that  institution,  and  calling  for  a  de- 
cree, ordaining  them  to  admit  him.    But  the  present  is  not  the  case 
of  a  corporation   a6ting  as  trustee  for  others.      Here,  the  foods 
distributed,  belong  to   the  corporation  itself.      I  am  therefore  of 
opinion,  that  If  what  is  asked  by  the  pursuer  is  real)y  an  act  of 
charity  on  the  part  of  the  corporation,  it  cannot  form  the  subject  of 
an  action ;  and  the  question  comes  to  be,  is  this  a  case  of  chari^Ty  or 
has  this  corporation  undergone  a  change,  de  genere  in  genus,  from 
being  a  body  distributing  part  of  their  funds  in  charity,  into  an  asso- 
ciation of  members  assuring  each  other  against  poverty  ?  This  might 
be  done,  I  am  willing  to  hold,  by  the  corporation  itself.     But  the 
point  to  be  ascertained  is,  whether  that  has  been  done.     It  seems 
clear  that  they  were  originally  formed  like  other  incorporate  crafb, 
for  the  purpose  of  maintaining  their  exclusive  trade,  and  their  funds 
collected  for  that  and  other  purposes  connected  with  it.     Though  it 
may  have  been  overlooked  in  the  report  to  the  commissipners,  yet 
there  can  be  no  doubt  that  the  expense  of  defending  their  corporate 

*  Uevised  by  his  Lordship. 
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rights  remains  one  primary  object  of  their  funds.    And  it  does  not^  ^anh  1838. 
seem  to  be  denied,  that  a  system  of  mntual  insurance  against  want^   h^'^^^^'^ 
was  no  part  of  their  original  institution,  thoij^h,  when  their  funds  united  incor- 
were  superfluous  for  other  purposes,  they  came  to  distribute  part  of  E?'*^*°°Jh^D^ 
them  m  chanty»  

And  it  does  appear  to  me  that  this  practice  and  no  other  con-  ^^^  ^ 
tinned  down  to  the  very  present  time.  The  relief  given  by  them  is 
always  spoken  of  as  charity;  It  is  so  asked,  given,  and  received* 
They  refuse  it  wholly  when  they  please, — grant  it  in  the  form  and 
measure  they  please,  without  an  appearance  of  any  thing  like  right  or 
obligation  in  the  matter.  It  is  observed  that  regulations  were  made 
as  to  the  amount  of  allowances  to  pensioners.  There  is,  however, 
nothbg  in  these  regulations  expressing  or  implying  right  in  any  per- 
son to  such  relief.  The  rules  seem  to  be  set  down  merely  as  guides 
in  the  ordinary  distribution  of  charity.  And  it  is  remarkable,  that 
when,  in  the  very  next  chapter,  an  attempt  was  made  to  establish  among 
them  a  fond  in  the  form  of  a  friendly  insurance  to  provide  for  widows, 
the  terms  of  that  chapter  are  in  contradistinction  to  those  of  the 
former  one,  and  explicitly  give  to  the  members  the  claim  as  a  mat^ 
kr  of  right ;  but  I  cannot  see  that  the  charity  of  this  corporation  haa 
ever  been  converted  into  matter  of  right.  As  to  the  two  decisions 
which  have  been  alluded  to,  that  in  the  case  of  Patterson  appears  to 
me  to  establish  the  general  principle,  that  the  charity  of  a  corpora- 
tion is  not  the  subject  of  an  action  at  law.  In  the  case  of  Scotland 
I  hold  that  my  own  decision  was  wrong,  and  that  of  the  Court  and 
the  House  of  Lords  right ;  but  I  conceive  that  the  case  was  consi- 
dered as  a  special  one,  and  that  the  judgment  went  upon  no  general 
principle. 

It  certainly  cannot  be  held  to  have  established  that  charity  of  a 
corporation  can  be  sued  for  by  legal  action.  For  in  that  view  it  must 
have  reversed  the  decision  in  the  case  of  Patterson ;  but  that  is  de- 
clared to  be  a  right  decision  by  the  very  same  Noble  Lord  who 
moved  the  affirmance  of  the  judgment  in  the  case  of  Scotland.  I 
cannot  think  that  the  case  of  Scotland  established  even  this,  that 
where  a  corporation  set  down  rules  for  their  own  guidance  in  ordi- 
nary distribution  of  charity,  they  thereby  convert  it  from  charity 
into  l^al  obligation,  and  are  no  longer  masters  of  their  own  funds. 
I  think  the  Court  in  that  case,  and  particularly  the  House  of  Lords, 
meant  to  decide  no  more  than  this,  that  the  proceedings  of  the  flesh- 
ers  of  Glasgow  had  gone  beyond  any  regulation  of  charity,  and  in- 
tended to  make,  and  made,  a  conversion  of  charity  into  legal  provision. 
But  I  do  not  see  sufficient  evidence  of  any  such  conversion  in  this, 
case. 
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9  March  1838.       Lord  Corehouse,^ — I  concur  in  the  opinion  of  Lord  Mackensie. 
/^'V^^     I  think  the  maum  laid  down  by  Lord  Lyndhurst  in  the  case  of  Scot- 
United  iDcor-     ^9Jid  is  well-founded,  namely,  that  the  bye-laws  of  a  corporation  forai 
porations  of       ^  contract  between  that  corporation  and  the  entrants,  and  that  they 

do  so,  whether  they  were  passed  before  or  after  the  admission  of  the 

Comu^  ^  member,  because  by  entering  be  binds  himself  to  obey  not  only  die 
laws  then  in  existence,  but  those  which  may  afterwards  be  made, 
as  long  as  he  continues  a  member.  Now  let  us  attend  to  the  bye- 
law,  here,  on  which  the  pursuer  founds.  In  chapter  12,  sect  £, 
there  is  the  following  regulation :  ^  No  petition,  or  other  application 

*  for  pecuniary  aid,  shall  be  received,  except  at  a  quarterly  meedng. 
'  The  petitions  shall  be  duly  subscribed  by  the  applicants  them- 

*  selves,  or  some  other  person  of  good  character,  and  the  necessity 

*  or  circumstances  of  the  petitioners  shall  be  attested  by  two  mem* 
^  hers  of  the  incorporations.     When  application  is  made  for  eniol- 

*  ment  as  a  pensioner,  the  petition  shall  be  remitted  to  a  committee, 
^  who  shall  inquire  into  the  situation  of  the  petitioner,  and  report 

*  thereupon  to  the  next  quarterly  meeting,  when  the  petition  shall 

*  be  reconsidered  and  disposed  of  by  the  meeting/  It  is  neither  said 
nor  implied  in  this  regulation  that  the  funds  of  the  corporation  are 
not  their  own  property,  and  not  to  be  applied  to  any  purpose  thej 
think  fit.  It  is  neither  said  nor  implied  iJiat  they  are  of  the  nature 
of  funds  raised  by  a  benefit  society,  and  held  in  trust  for  the  relief 
of  sick  and  destitute  members,  or  of  their  widows  and  orphans.  The 
fund  belongs  to  the  corporation,  out  of  which  they  may,  and  often  do, 
give  relief  to  such  of  their  members  as  require  it ;  but  this  is  matter 
of  discretion  and  not  of  right.  The  form  of  application  in  this  bye- 
law  shows  that  this  is  the  nature  of  the  fund.  A  petition  is  present- 
ed to  the  corporation,  praying  that  the  petitioner  may  be  admitted 
as  a  pensioner.  This  petition  is  referred  to  a  committee,  and  on 
their  report  the  meeting  decides  whether  it  shall  be  granted  or  not 
This  necessarily  infers,  that  if  the  meeting,  on  considering  the  cir- 
cumstances of  the  case,  think  it  right  to  withhold  the  pension,  they 
have  it  in  their  power  to  do  so.  It  is  not  said  expressly  that  the 
decision  of  the  meeting  shall  be  final,  but  I  think  it  is  implied  that 
it  must  be  so.  There  is  no  provision  for  an  appeal  to  any  other 
tribunal,  and  such  a  right  of  appeal  would,  in  my  opinion,  be  equally 
prejudicial  to  the  corporation  and  to  the  applicant. 

An  objection  in  point  of  form,  perhaps,  might  have  been  taken, 
because  the  pursuer^s  petition  was  not  remitted  to  a  committee, 
and  no  report  upon  it  was  made  to  a  general  meeting.  But  I  do 
not  think  the  objection  material,  because  the  meeting  had  power  to 
resolve  themselves  into  a  committee  if,  from  the  notoriety  of  the  dr* 

ft __ 

*  UeTifcd  by  hit  Lordship. 
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camsUnces  of  the  case,  there  was  no  occasion  for  further  inquiry,  and  ^  ^^^^  '^^ 
it  appears  from  the  record  that  the  pursuer  had  been  a  remarka^  v~*^ 

Ue  person  in  the  corporation.     But  at  any  rate,  I  understand  from  uruted  incor- 
the  Bar  that  this  objection  in  point  of  form  is  not  now  to  be  insist-  ^j^^^s°chapd« 

edin.  ^"^  ^ 

Holding  the  funds  of  the  corporation  not  to  have  been  raised  for  cowl'^ 
charitable  purposes,  or  held  in  trust  for  the  benefit  of  sick  and  des- 
titute members, — and  I  see  not  the  least  evidence  that  they  are  of 
this  nature, — ^it  appears  to  me,  as  I  have  said,  a  wise  and  judicious 
regulation  that  the  judgment  of  the  corporation,  whether  an  appli*> 
cant  should  receive  charity  in  the  shape  of  a  provision  or  not,  should 
be  final.  They  have  the  best  opportunity  of  knowing  what  his  cir- 
cumstances are,  and  whether  his  conduct  has  been  such  as  entitles 
him  to  relief.  If  an  appeal  to  this  or  any  other  Court  were  compe- 
tent, the  funds  of  the  corporation  would  be  wasted  in  endless  law- 
suits ;  for  every  decayed  member,  or  member  who  said  he  was  in  des> 
titute  circumstances,  would  bring  an  action,  get  himself  placed  upon 
the  poor^s  roll,  and  litigate  as  long  as  he  thought  fit,  or  till  the  cor- 
poration bought  him  oiF. 

On  looking  at  the  productions  in  process,  I  find  that  the  principle 
has  been  acted  upon  from  the  date  of  the  earliest  records  of  the  cor- 
poration to  the  present  time,  that  pensions  have  always  been  given  on 
the  principle  of  charity,  and  not  of  right,  and  they  have  been  re- 
fused whenever  the  applicant  was  reported  not  to  be  a  fit  object  of 
charity. 

As  to  the  declaration  in  the  sixth  section  of  the  bye-laws,  with  re- 
gard to  the  rates  of  pensions,  I  do  not  think  it  bears  upon  the  ques- 
tion. It  was  convenient,  if  not  absolutely  necessary,  that,  when  pen- 
sions were  allowed,  a  rate  should  be  fixed  in  reference  to  the  state 
of  the  funds  of  the  society  at  the  time,  and  to  prevent  partiality  or 
the  suspicion  of  partiality.  Accordingly,  it  is  said  in  this  bye-law, 
'  that  the  rates  allowed  to  pensioners  shall  at  present  be  as  under,^ 
leaving  it  to  the  power  of  the  corporation  to  regulate  the  rates  which 
at  any  future  time  should  be  granted.  This  is  another  proof  that 
the  relief  is  entirely  matter  of  discretion.  No  pensioner  is  entitled 
to  come  into  this  Court,  and  tomaint^n  that,  because  the  funds  are 
greater  now  than  they  were  when  his  pension  was  allowed,^be  is  en- 
tided  to  have  it  increased.  It  is  said  that  there  is  no  purpose  to 
which  the  funds  of  the  corporation  are  applied  at  present,  except  for 
the  relief  of  the  sick  and  destitute.  If  you  give  encouri^ement  to 
law.6uits  like  the  present,  there  will  be  another  purpose  to  which  the 
funds  must  be  applied,  and  which  I  imagine  would  soon  exhaust 
their  funds.  But  there  are  various  purposes  besides  charity  to  which 
their  funds  maj  be  applied.    They  may  repair  their  hall,  or  build 
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9  March  1838.  a  new  one, — ^they  may  give  more  liberal  allowances  to  their  offioen, 
as  the  expenses  of  the  times  increase, — ^they  may  expend  them  in  any 

United  incar-    way  whicb  contributes  to  the  good  of  the  corporation.     This  case 

Mlr^?ch'      does  not  resemble  that  of  Heriot^s  Hospital,  which  has  been  alluded 
— —      '  to,  or  any  other  hospital*     There  the  fund  is  placed  in  the  hands 

Opinion  of  ^f  trustees  by  a  third  party,  and  the  trustees  have  power  to  exe- 
cute the  trust  and  nothing  more ;  they  cannot  divert  the  revenue  <nr 
any  part  of  it  to  a  difierent  purpose.  But  here,  as  already  observed, 
the  corporation  are  not  trustees, — the  fund  is  their  own  property,  and 
to  be  disposed  of  as  they  think  fit,  consistently  with  the  bye-laws  of 
the  corporation. 

With  regard  to  former  cases,  I  think  that  of  Patterson,  referred 
to  in  the  pleadings,  is  conclusive.     I  hold  it  to  bare  been  well  de- 
cided on  principle,  and  I  bow  to  it  as  an  authority.     My  brother 
Lord  Gillies  is  of  opinion  that  it  has  been  shaken,  if  not  overturn- 
ed, by  Lord  Lyndhurst^s  judgment  in  the  case  of  Scotland.    But  I 
cannot  concur  in  this,  for  Lord  Lyndhurst  says  in  express  terms, 
that  he  does  not  mean  to  touch  the  case  of  Patterson.     I   humbly 
conceive  that  these  are  not  words  of  course,  as  they  seem  to  be  con- 
sidered.    I  am  convinced  that  the  learned  Lord  saw  a  distinction 
between  the  cases,  and  I  can  easily  conceive  that  there  should  hive 
been  a  distinction  between  them.  There  might  have  been  a  rule  in  the 
bye-laws,  which  are  not  now  before  us;  for  example,  that  a  certain  relief 
should  always  be  granted  to  the  sick  and  destitute  on  the  same  prin- 
ciple that  it  is  granted  in  a  benefit  society,  and  no  discretion  might 
have  been  \eti  to  the  corporation  with  regard  to  granting  and  refiis- 
ing  petitions.     As  Lord  Lyndhurst  has  expressly  laid  it  down  that 
the  case  of  Patterson  was  rightly  decided,  and  as  I  can  see  no  dis- 
tinction whatever  between  this  case  and  that  of  Patterson,  I  hare 
come  to  the  conclusion,  that  the  interlocutor  of  the  Lord  Ordinaiy 
should  be  confirmed.   I  believe  it  an  interlocutor  in  conformity  with 
the  understanding  and  general  practice  not  only  of  this  corporation, 
but  of  all,  or  almost  all,  corporations  of  a  similar  nature  in  Scotland, 
and  I  think  great  inconvenience  would  arise  from  altering  it. 

Lord  President. — I  have  considered  the  case  with  great  attention, 
but  I  do  not  find  it  necessary  to  go  very  far  into  the  facts  to  explain 
the  view  which  I  have  adopted.  My  opinion  rests  upon  the  M  Sec- 
tion of  Chap.  12  of  the  Laws  of  the  Incorporation,  where  a  commit- 
tee is  directed  to  inquire  into  the  situation  of  petitioners,  and  report 
to  the  next  quarterly  meeting,  when  the  petition  shall  be  reconsi- 
dered and  disposed  of  by  the  meeting ;  taken  together  with  section 
6th,  which  declares,  that  the  rates  allowed  to  pensioners  shall  at  pre- 
sent be  as  under,  to  a  member  L.  15— and  so  on.  Now  I  think  that, 
particularly  on  this  latter  regulation,  we  must  hold  that  it  was  in- 
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tended  that  indigent  members,  if  they  were  not  barred  by  some  of  ^  Warch  isae. 
the  established  disqualifications,  were  to  have  an  allowance,  and  that    /"^^^^"^ 
it  was  only  the  rate  of  that  allowance  which  was  to  be  placed  at  the  united  incor- 
discretion  of  the  corporation, — and  it  was  very  proper  that  the  rates  ?J^'J''?g°cha  d 

should  be  liable  to  alteration,  because  they  must  naturally  be  regu-        

lated  by  the  state  of  the  fonds  of  the  body.  But  I  conceive  that  ^^^^  "^ 
these  laws  import,  that  it  was  taken  for  granted  that  the  allowances 
were  to  be  granted  to  every  member  in  a  situation  entitled  to  claim 
them,  according  to  the  rate  fixed,  and  therefore,  though  I  may  think 
the  propriety  of  these  rates  may  be  a  matter  of  consideration  for  the 
corporation,  I  must  differ  from  the  Lord  Ordinary  in  thinking  that 
the  corporation  had  any  discretion  in  reiusing  to  admit  old,  sick, 
and  indigent  members  on  the  pension  list,  unless  specially  disqua- 
lified. 

The  Judges  being  thus  equally  divided,  requested  the  opinion  of 
the  whole  Court. 

* 

The  fonowing  opinions  were  returned. 

The  Lord  JtuHce-Clerk,  and  Lords  Gleniwy  Meadowbankt  Med-  Ojnnioix  of  tbe 
te^i  Jeffrey^  and  Cuninghame. — *  We  are  of  opinion  that  the  in-  judges,  i^ord 

*  terloctttor  of  the  Lord  Ordinary  is  right,  and  ought  to  be  adbered  Ji«tice.cierk, 
^  to.    Looking  to  the  nature  and  object  of  this  fund,  and  the  pro* 

*  ceedings  of  the  Incorporation  in  the  management  and  disposal  of 
^  it,  for  at  least  a  century  and  a  half,  it  appears  to  have  been  consi- 
^  dered  by  the  members  as  a  charitable  fund  merely,  to  be  admini- 
'  stered  by  the  incorporation,  according  to  their  sound  discretion,  on 

*  the  investigation  of  the  circumstances  of  each  individual  case,  and 
^  inquiry  into  the  personal  conduct  of  the  applicant ;  and  that  the 

*  members  had  no  legal  claim  to  relief,  as  under  any  special  contract 

*  with  or  undertaking  by  the  incorporation,  in  virtue  of  their  mem- 
^  bership,  nor  upon  tbe  principal  of  a  mutual  benefit  society,  where 
'  each  contributor  has  a  right  to  a  certain  specific  payment  on  the 

*  occurrence  of  the  casualty  entitling  to  the  relief,  in  return  for  the 

*  contribution  to  the  fonds,  made  on  a  calculation  of  the  risk.  Here 
^  the  payment  made  by  each  member,  at  entering  with  the  incorpo- 

*  ration,  was  to  obtain  valuable  exclusive  privileges,  connected  with 

*  their  employments  as  tradesmen,  and  the  claim  upon  the  charity 
^  of  the  incorporation  is  only  an  additional  advantage  acquired  by 
'  them  as  members,  but  to  be  dispensed  according  to  the  sound  dis- 

*  cretion  of  the  incorporation.  This  opinion  does  not  run  counter 
^  to  the  judgment  in  the  case  of  Scotland,  just  as  little  as  that  case 

*  did  to  the  previous  case  of  Patterson.    There  is  a  clear  distinction 

*  between  them,  which  was  well  pointed  out  in  the  case  of  Scotland ; 
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and  the  material  facts  iiviithe  present  case  resemble  in  all  respects 
those  of  the  case  of  Patterson,  and  warrant  a  similar  decision. 
*  We  do  not  say,  that  in  no  case  ought  this  Court  to  interfere  ia 
controlling  the  conduct  of  an  incorporation  in  the  management  of 
their  charity  funds,  on  the  complaint  of  a  member  whose  daim  hsd 
been  refused ;  but  it  could  be  only  in  a  very  gross  case  of  unjust 
rejection,  proceeding  from  some  obvious  and  unquestionable  motives 
of  personal  ill-will,  disregarding  entirely  the  grounds  of  the  appli- 
cation, such  as  can  scarcely  be  conceived  to  influence  such  a  body 
relative  to  such  a  claim,  where,  we  believe,  the  fault  is  much  oftoi* 
er  that  of  listening  to  importunate  solicitations,  and  being  over  li* 
beral  than  niggardly  in  dispensing  charity.  The  few  cases  that 
have  ever  been  brought  before  the  Court  similar  to  the  present, 
mark  well  both  the  conduct  of  incorporations,  and  the  opinions  of 
members  as  to  their  rights  in  this  matter :  and  we  are  of  opinion, 
that  it  would  be  ruinous  to  such  charitable  institutions,  if  their 
funds  were  liable  to  be  diminished  by  resisting  claims  of  this  kind 
in  a  court  of  law,  even  if  they  should  be  uniformly  successful.  Ac- 
tions would  be  raised,  not  because  the  pursuer  expected  to  obtain 
a  judgment  in  his  favour,  but  to  compel  the  incorporation  to  yidd 
rather  than  contest  the  matter  with  a  party  on  the  poor^s  rolL* 
Lords  FuUertoUi  Moncreiff^  and  Cockbum. — '  We  concur  in  the 
above  opinion,  with  this  explanation,  that  though  perfectly  satisfi- 
ed of  the  right  of  the  Court  to  entertain  and  investigate  any  chaige 
of  a  misappropriation  of  the  funds  of  the  incorporation,  we  are  not 
able  at  present  to  anticipate  any  circumstances,  in  which  the  refusal 
of  the  incorporadon  to  grant  relief  to  one  of  their  members,  could, 
consistently  with  the  grounds  of  that  opinion,  justify  the  interfi> 
rence  of  the  Court/ 
The  cause  was  then  resumed  by  their  Lordships  of  the  First  Di- 
vision, who,  in  terms  of  the  opinion  of  the  consulted  Judges,  adkan' 
ed  to  the  interlocutor  of  the  Lord  Ordinary. 


Lord  Ordinary,  Cockhum.       Act  Dean  qfFae.  (HopeJ^  B.  JR.  BeU.       Ah,  BnAamm, 
L.  M.  Macara,  W.  S.,  and  A.  G^d^  S.  8.  C.  Agenti.  B.  Clerk. 

C.  B. 
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FIRST  DIVISION. 
No.  LXXXIV.  9th  March  1888. 

HERRIES,  FARQUHAR,  and  CO. 

against 

ROBERT  BROWN,  the  MARQUIS  of  LOTHIAN, 

AND  RANALD  J.  MACDONALD. 

Provision  to  Children — Jus  Ceediti— Spks  Successionis. 
—  When  a  party  bound  himself^  in  an  antenuptial  contract  of 
marriage^  to  pay  L.  20,000  to  the  younger  childre^i^  equalkf 
amongst  them^  *  within  6  mofUhs  after  the  day  of  his  death^  with  in^ 
terest  to  run  ^  from  the  day  of  his  death  :''  and  granted  a  precept 
to  infeft  in  his  lands  trustees  for  behoof  of  the  younger  children^ 

*  in  security  9  and  for  the  more  sure  payment  of  this  sum^  whilst  he 
also  disponed  the  lands  to  himself^  and  a  certain  order  of  heirs^ 

*  but  with  and  under  the  burden  of  the  provision  to  younger  chU^ 

*  dren  aforesaid :''  and  infefiment  was  taken  by  the  trustees^  as 
well  as  by  the  party  himself: — Found  by  the  whole  Courts  in  an 
action  raised  by  subsequent  creditors  of  the  husband^  that  the 
trustees  for  the  younger  children  were^  *  in  their  character  as 
*•  trustees^  infeft  in  security^  entitled  to  compete  with  the  diligence 

*  of  the  pursuers^  and  to  rank  in  their  proper  order ^  according  to 

*  their  right  of  preference^  conferred  by  their  said  security.'* 
Tailzie — Teust — Provision  to  Children — Jus   Crediti.— 

A  party  conveyed  his  fee^simple  estate^  with  powers  of  sale,  to  a 
trustee^  for  payment  of  debts  then  emsting^  the  trustee  being  bound 
to  reconvey  to  the  truster^  or  to  any  party  named  by  him  ;  but 
being  only  liable  to  denude  on  being  ^  relieved  of  the  whole  enr 

*  gagements  he  may  have  come  utider^  in  consequence  hereof;*  the 

trustee  was  infeft ;  the  truster  afterwards  married^  and  the  trus- 

tee  became  a  party  to  the  antenuptial  contract ^  under  which  a  sum 

was  paid  to  him  for  the  purposes  of  the  trust ;  by  which  the  trus^ 

ter^  with  consent  of  the  trustee^  disponed  the  lands  (under  burden 

oftiie  trust)  to  himself  (the  truster )^  and  the  heir-male  of  the 

marriage  f  and  certain  other  heirSy  under  the  whole  fetters  of  a 

strict  entaU^  which  he  had  previously  made  attd  recorded^  but 

which  was  revocable^  and  had  not  been  made  recU^  and  which  he 

declared  now  was  to  affect  the  truster,  as  well  as  the  heirs,  and  to 

be  no  longer  revocable ;  the  trustee  consented  to  an  obligation  by 

the  truster  to  infeft  himself  and  the  heirs  of  entail^  subject  to  the 

trust ;  and  farther,  the  trustee  boisnd  himself,  upon  the  terminar 

tion  of  the  trust,  to  denude  *  in  such  manner  as  to  sectire  the  suc^ 

'  cession  to  the  said  lands,  to  the  heirs'*  above-mentioned ;  the  trusts 

er  took  infeftment  in  favour  of  himself  and  the  said  heirs,  bu,t 
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QMn^ms.  «  subject  to  the  trusts  and  pur  pases  specified  in  the  said  trust-deed :' 
HerriM  &o  v  — Foundj  in  an  action  by  subsequent  creditors  of  the  truster^ 
BrowD.  against  the  trustee  and  the  /leir^male  of  the  marriage^  that  the 

trustee  uas  bound  to  denude  *  in  such  manner  as  to  secure  the  sue- 
^  cession  to  the  heir-male  of  the  marriage^  whom  failings  the  other 
^  heirs  therein  referred  to^  all  as  provided  for  by  the  said  con- 
'  tract  of  marriage  ;  and  that  the  pursuers^  as  creditors  of  the 

*  truster^  are  not  entitled  to  do  any  diligence  against  the  said 

*  lands  f  or  tfie  price  thereof  so  as  to  affect  tfie  rights  of  the  said 

*  heir  or  heirs  therein,^ 

Kanmtive.  Ranald  George  Macdonald,  wbo  was  infeft  in  fee-simple  in  the 
lands  of  Clanranald  and  others,  executed,  in  1810,  a  strict  entail  of 
these  lands  in  favour  of  himself  in  liferent,  and  the  heirs  whatsoever 
of  his  body  in  fee,  reserving  to  himself  full  power  of  alteration  and 
revocation.  The  deed  was  in  the  same  year  recorded  in  the  register 
of  entails,  but  no  infeftment  followed  on  it. 

In  1810,  Clanranald  likewise  executed  a  testamentary  trust-dis- 
position, by  which  he  directed  the  trustees  to  convey  the  whole  resi- 
due of  the  estates  to  the  heir  appointed  by  the  said  deed  of  entail 
under  all  its  fetters.  This  deed  likewise  contained  the  power  of  re- 
vocation. 

In  1811,  Clanranald  executed  a  de  presenti  trust-disposition  of 
his  whole  lands  in  favour  of  Robert  Brown  (the  defender)  and  others. 
The  purpose  of  this  trust  was  to  pay  certain  debts  contracted  prior 
to  its  date ;  and  for  that  purpose  special  authority  was  given  to  the 
trustees  to  sell  and  dispose  of  the  lands,  and  to  grant  dispositioDS 
binding  Clanranald  in  absolute  warrandice :  Special  authority  wis 
likewise  given  to  borrow  money  for  answering  any  demands,  which 
might  be  made  on  the  estate,  or  for  paying  off  any  of  the  debts  due 
by  him  the  truster.  And  full  authority  was  reserved  to  the  truster 
to  sell  and  dispose  the  lands. 

The  deed  then  expressly  declared  that  it  was  granted  *  without 
^  hurt  or  prejudice  in  any  manner  whatever^  to  the  deed  of  entail 
and  the  trust-disposition  executed  in  1810,  '  which  two  deeds  it  is 

*  hereby  understood  are  to  be  equally  good  and  effectual  as  if  these 

*  presents  had  never  been  granted,  save  and  except  that  the  said 

*  deed  of  entail  and  the  said  trust-disposition  shall  be  aj^licable 

*  only  to  the  lands  and  estate  above  disponed,  as  they  may  be  bor* 
^  dened  by  my  said  trustee,  pursuant  to  the  powers  hereby  granted, 

<  or  to  such  part  thereof  as  shall  remain  unsold,  in  the  event  of  i 
^  sale  being  made  by  my  trustee  under  the  authority  of  these  pre- 

<  sents :  And  it  is  hereby  declared  that  the  present  trust-deed  shall 
^  continue  only  during  my  life,  and  shall  also  terminate  and  be  con- 

*  eluded  whenever  the  whole  of  the  debts  at  present  due  by  me  shall 
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be  paid  off  by  my  said  trustee,  or  by  me ;  and  my  said  trustee  ^  March  1838. 
shall,  in  either  of  these  events,  be  obliged  to  denude  of  the  said       . 
trust,  and  reconvey  the  said  lands  and  estates,  and  others  before  t;.  Brown, 
specified,  or  such  parts  thereof  as  may  remain  unsold,  and  yield       ~~r* 
the  possession  to  me,  or,  in  the  event  of  my  death,  to  the  trustees 
named  in  the  said  trust-deed,  if  the  same  shall  be  then  unrevoked, 
and  the  trustees  should  accept  of  the  trust,  or  in  case  of  the  same 
being  revoked  by  me,  to  the  heir  who  shall  be  entitled  to  succeed 
to  my  said  lands  and  estate,  pursuant  to  any  settlement  or  con- 
veyance tli'ereof  to  be  executed  by  me ;  and  in  the  event  of  a  sale 
of  the  whole,  or  of  a  greater  part  of  my  said  estates,  than  is  suffi- 
cient to  pay  all  my  debts,  and  the  expense  of  management,  my 
said  trustee  shall  be  obliged  to  account  for  and  pay  the  residue  of 
such  price  to  me,  or,  in  the  event  of  my  death,  to  the  trustees 
named  in  the  said  trust-deed,  as  aforesaid ;  or  in  the  case  of  the 
same  being  revoked,  to  the  heir  who  shall  be  entitled  to  succeed  to 
me  in-  the  said  estates  in  virtue  of  the  said  deed  of  entail  or  future 
settlements  of  the  same  to  be  executed  by  me ;  my  said  trustee 
being  always  previously  relieved  of  the  whole  engagements  he  may 
have  come  under  in  consequence  hereof,  and  I  or  my  heirs  being 
obliged  to  execute  a  ratification  of  the  whole  deeds  granted,  and 
transactions  entered  into,  by  my  said  trustee." 
In  1811,  the  trastee  was  infeft  under   this  trust,  and  entered 
into  the  management  of  the  estate. 

In  1812,  Clanranald  on  his  marriage  with  Lady  Caroline  Ann 
Edgeeumbe,  executed  an  antenuptial  marriage-contract,  to  which 
there  were  four  parties,  Clanranald  himself;  Lady  Caroline,  and  her 
father  the  Earl  of  Mount  Edgeeumbe;  Robert  Brown,  the  trustee; 
and  the  Marquis  of  Lothian  and  others,  as  trustees  for  the  younger 
children.  The  contract  narrated,  that  Lord  Mount  Edgeeumbe 
had  paid  over  to  Mr  Brown  the  sum  of  L.  1 0,000  *  for  the  purposes, 

*  and  upon  the  trusts  mentioned  in  the  said  trust-deed  C  and  in  con- 
sideration thereof  Clanranald,  with  the  consent  of  Brown,  as  his  trus- 
tee, obliged  himself  to  infeft  his  wife  in  an  annuity  of  L.  SOOO  a-year 
after  his  death,  and  of  L«  400  during  his  life. 

Clanranald  also  bound  himself  to  infeft  the  Marquis  of  Lothian 
and  others  *  in  the  landa  and  others  hereinafter  conveyed,  in  secu- 

*  rity,  and  for  the  more  sure  payment  of  the  sum  of  L.  20,000  of 
^  good  and  lawful  money  foresaid,  which  the  said  Ranald  George 

*  Macdonald  hereby  binds  and  obliges  himself,  his  heirs,  and  suc- 

*  cessors,  to  pay  to  the  children  of  the  said  marriage,  if  there  shall 
^  be  more  than  one  besides  the  heir,  who  shall  succeed  to  the  lands 

*  and  estates  hereinafter  conveyed,  payable  [at  such  times  and  in  such 

*  proportions  as  the  sud  Ranald  George  Macdonald  bhall  appoint 
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0  March  1838.  <  by  any  will  or  other  writing  to  be  executed  by  him ;  and  failing 

^'""'V^    <  such  appointment,  the  same  shall  be  payable  within  six  months 

V.  BrovD.     ^  Aft^i*  ^^^  ^^y  o^  ^h^  death  of  the  said  Ranald  George  Macdonald, 

*'  and  shall  be  divided  equally  among  such  younger  children,  and  of 

*  the  sum  of  L.  10,000  money  foresaid,  in  case  there  shall  be  only 
^  one  child  of  the  said  marriage  besides  the  heir  who  shall  succeed 
^  to  the  said  lands  and  others,  payable  to  such  child  at  such  time  as 
^  the  said  Ranald  Greorge  Macdonald  shall  appoint  by  any  will  or 

*  writing  to  be  executed  by  him,  and  failing  such  appointment,  with- 

*  in  six  months  after  the  day  of  his  death ;  which  provisions  and 
^  provision  to  younger  children  and  a  younger  child,  shall  bear  in- 
^  terest  at  the  rate  of  L.  5  per  centum  per  annum  from  the  day  of 
^  the  death  of  the  said  Ranald  George  Macdonald.' 

The  deed  then  bears  that  Clanranald«  with  the  consent  of  thesud 
third  party  (Brown,  his  trustee,)  does  *  hereby,  butsubjectto  the  trusts 
and  purposes  declared  and  specified  in  the  foresaid  trust-dispositioB 
executed  by  the  said  Ranald  George  Macdonald,  upon  the  8di 
day  of  June  1811,  and  with  and  under  the  burden  of  the  afore- 
said jointure  to  the  said  Lady  Caroline  Ann  Edgecumbe,  and  pro- 
visions and  provision  to  younger  children  and  a  younger  child,  as 
aforesaid,  dispone,  convey,  and  make  over,  the  whole  of  the  lands 
and  others  hereinafter  described,  in  case  the  trusts  and  purposes 
specified  in  the  said  trust-disposition  executed  by  the  said  Ranald 
George  Macdonald  on  the  8th  day  of  June  1811,  can  be  accom- 
plished without  a  sale  of  any  part  thereof,  or  of  so  much  thereof  as 
shall  remain  unsold  after  these  trusts  and  purposes  shall  be  accom- 
plished, viz. — (Here  followed  the  description  of  the  whole  lands.) 
To  and  in  favour  of  the  said  Ranald  George  Macdonald  himself, 
and  the  heirs-male  of  the  said  marriage,  and  the  heirs  whomsoever 
of  their  bodies,  the  eldest  heir-female  succeeding  without  division, 
and  excluding  heirs-portioners ;  whom  failing,  the  heirs-male  of  the 
body  of  the  said  Ranald  George  Macdonald  in  any  subsequent 
marriage,  &c. ;  whom  failing,  the  heirs  called  under  the  entail  1810, 
but  always  with  and  under  the  conditions,  provisions,  restrictions, 
limitations,  exceptions,  clauses  prohibitory,  irritant  and  resolutive, 
declarations  and  reservations  therein  written ;  or  to  the  heirs  of  en- 
tail to  be  specified  in  any  other  nomination  or  deed  of  entail  which 
may  hereafter  be  executed  by  the  said  Ranald  George  Macdonald : 
Providing  always  and  declaring,  as  the  said  Ranald  George  Mac- 
donald hereby  binds  and  obliges  himself,  his  heirs  and  successon 
whatsoever,  that  any  deed  of  entail  so  to  be  executed  shall  be  with 
strict  prohibitory,  irritant,  and  resolutive  clauses,  which  shall  aflect 
himself  as  well  as  the  heirs  hereby  called  to  the  succession  of  the 
said  lands  and  estates,  and  the  other  heirs  to  be  called  by  snob 
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deed  of  entail,  and  that  until  the  execution  of  such  deed  of  entail,  ^  ^^^  1838. 
the  prohibitory,  irritant,  and  refiolutive  clauses  contained  in  the    ^'^'Y^^ 
said  deed  of  entail,  executed  by  the  said  Ranald  George  Macdonald  t;.  Brown. 
upon  the  8th  day  of  March  1810,  shall  apply  as  well  to  the  said        t~ 

Ranald  George  Macdonald  himself,  and  to  the  heirs  hereby  called 
to  the  succession  of  the  said  lands  and  estates,  as  to  the  heirs  call-* 
ed  to  the  succession  by  the  said  deed  of  entail  already  executed  by 
the  said  Ranald  George  Macdonald,  so  that  the  succession  to  the 
said  lands  and  estates  may  be  at  all  events  secured  to  the  heirs 
called  by  these  presents  to  the  succession  thereof ;  and  the  said 
Ranald  George  Macdonald  hereby  specially  renounces  the  reser- 
vation contained  in  the  said  deed  of  entail,  to  alter,  or  in  any  way 
to  innovate  the  same,  so  far  as  regards  the  heirs  called  by  these 
presents  to  the  succession,  but  always  with  and  under  the  burthen 
of  the  trust-deed  before-mentioned,  executed  by  him  on  the  8th 
day  of  June  1811,  and  the  provisions  granted  by  these  presents  in 
fiivour  of  the  younger  children  of  the  said  intended  marriage,  the 
said  deed  of  entail  being,  hereby  declared  to  be  obligatory  on  him 
and  them  in  its  whole  prohibitory,  irritant,  and  resolutive  clauses  : 
In  which  lands  and  others  so  disponed,  the  said  Ranald  George 
Macdonald,  with  the  consent  of  the  said  third  party  (Brown)  binds 
and  obliges  himself,  his  heirs  and  successors,  to  infeft  and  seize  the 
said  Ranald  George  Macdonald  himself,  and  the  heirs-male  of  the 
foresaid  marriage,  whom  failing,  the  other  heirs  above-mentioned, 
in  the  order  above  specified,  but  always  subject  to  the  trusts  and 
purposes  declared  and  specified  in  the  aforesaid  trust-disposition 
executed  by  the  said  Ranald  George  Macdonald  on  the  8th  day  of 
June  1811,  and  with  and  under  the  burden  of  the  aforesaid  an- 
nuity to  the  said  Lady  Caroline  Ann  Edgecumbe,  and  the  afore- 
said provisions  and  provision  to  younger  children,  and  a  younger 
child. 

*  And  farther,  the  said  third  party  (Brown)  binds  and  obliges 
himself,  upon  the  termination  of  the  trust  vested  in  him,  by  the 
trust^iisposition  executed  by  the  said  Ranald  George  Macdonald 
on  the  8th  day  of  June  181 1,  to  denude  of  the  lands  and  others  » 
above  described,  or  of  so  much  thereof  as  shall  remain  unsold,  for 
the  purposes  of  the  said  trust,  in  such  manner  as  to  secure  the 
succession  to  the  said  lands  and  others  to  the  heirs-male  of  the  said 
marriage,  and  the  heirs  whomsoever  of  their  bodies,  the  eldest  heir- 
female  succeeding  without  division,  and  excluding  heirs-portioners ; 
whom  failing,  to  the  other  heirs  above-mentioned,  in  the  order 
above  specified ;  And  the  said  Ranald  George  Macdonald  hereby 
binds  and  obliges  himself,  and  his  heirs  and  successors  whatsoever, 
to  concur  with  the  said  third  party,  in  enabling  him  so  to  denude." 
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9  March  1838.      This  de^  Contained  a  precept  of  sasine  in  terms  of  the  above  ok 
ligation,  by  which  Clanranald,  with  the  consent  of  Brown,  his  trustee, 
V.  Brown,     desired  sasine  to  be  given  to  Lady  Caroline. 

He  likewise  directs  sasine  to  be  given  in  security  to  the  Marqais  of 
Lothian  and  others  *  of  the  sum  of  L.  S^jOOOofgood  and  lawful  money 
of  Great  Britain  to  the  younger  children  of  the  said  marriage,  if  there 
shall  be  more  than  one  besides  the  heir  who  shall  succeed  to  the 
siud  lands  and  others,  and  of  the  sum  of  L.  10,000  of  money  foie- 
said  to  the  younger  children  of  the  said  marriage,  if  there  shall  be 
only  one  child  of  the  said  marriage  besides  the  heir  who  shall  nic- 
ceed  to  the  said  lands  and  others,  payable  at  the  times,  andbeariig 
interest  in  the  manner  herein  before  provided,  but  without  prejudice 
always  to  the  sale  of  such  part  of  the  said  lands  and  others  as  may 
be  necessary  for  the  purposes' of  the  aforesaid  trust-disposition  exe- 
cuted by  the  said  Ranald  George  Macdonald  on  the  8th  of  June 
1811,  which  lands  so  to  be  sold  shall,  upon  such  sale,  be  free  and 
disencumbered  of  the  said  separate  allowance  and  the  said  provi- 
sions and  provision  to  younger  children  and  a  younger  child. 
*  And  further,  that  ye  give  and  deliver  to  the  said  Ranald  Geoige 
Macdonald,  and  the  heirs-male  of  the  said  marriage,  whom  failing, 
the  other  heirs  above-mentioned,  in  the  order  above  speciBed,  h^ 
ritable  Ktate  and  sasine,  real,  actual,  and  corporal  possession  of  all 
and  whole  the  said  lands  and  others  above  described ;  but  such  last- 
meutioncd  sasine  to  be  given  always  subject  to  the  trusts  and  pur- 
poses specified  in  the  said  trust-deed  executed  by  the  said  Ranald 
George  Macdonald  on  the  8th  day  of  June  1811,  and  with  aod 
under  the  burden  of  the  foresaid  annuity  to  the  said  Lady  Caroline 
Ann  Edgecumbe,  and  the  aforesaid  provisions  to  younger  children 
and  provision  to  a  younger  child.^ 

This  contract  was  recorded  in  the  Books  of  Council  and  Seosion, 
and  in  the  Register  of  Entails ;  and  Lady  Caroline  and  the  Marquis 
of  Lothian  were  infeft  under  it  in  1812.  Clanranald  was  Ukewise 
infeft  in  1817, 

In  1823,  Clanranald  contracted  a  debt  of  L.  5000  to  the  pursuers, 
and  granted  a  bond  in  the  English  form. 

Some  years  afterwards  Lady  Caroline  Macdonald  died,  leavbg 
Ranald  G.  Macdonald  (the  defender)  and  five  other  children. 

In  183S,  the  pursuers  raised  the  present  action,  in  consequence  of 
arrears  of  interest  and  the  premium  of  an  insurance  they  had  ef- 
fected being  allowed  to  accumulate,  concluding  against  CJanranaU 
for  declarator  of  the  amount  of  debt  due  by  him  ;  and  for  payment 
against  Brown,  as  his  trustee ;  and  on  failure  to  do  bo,  concluding 
that  decree  should  be  given  against  Clanranald  for  the  purpose  of 
enabling  the  pursuer  to  do  all  lawful  diligence  against  him  and  hii 
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estates,  heritable  and  moveable,  in  so  far  as  not  afield  by  the  ^  March  1838. 
claims  of  various  creditors  under  the  trust  or  otherwise ;  and  like-     ^-—V*^ 
wise  concluding  against  Lord  Lothian  and  others,  that  they,  the  ^  Brownf^ 
alleged  trustees  under  the  marriage  settlement,  had  no  claim,  as  one-        -7- 
rotts  creditors  of  Clanranald,  to  entitle  them  to  compete  or  interfere     ^^^^^* 
with  the  diligence  of  the  pursuers. 

A  supplementary  action  was  likewise  brought  against  Ranald  6. 
Macdonald,  the  heir-male  of  the  marriage,  concluding  for  declarator, 
that  the  pursuers  were  onerous  creditors,  and  that  the  defender,  *  The 

*  eldest  son,  and  heir-male  of  the  marriage,  under  or  by  virtue  of  the 

*  marriage-settlement  or  otherwise,'*  had  no  claim  *  as  an  onerous 

*  creditor  of  the  said  Ranald  George  Macdonald,  to  entitle  him  to 

*  compete  or  interfere  with  the  diligence  of  the  pursuers,  or  be  pre- 
'  ferred  thereto/ 

The  pursuers  pfeacfed— That  the  obligation  undertaken  by  Clan-  Pursuers* 
ranald  in  regard  to  his  younger  children  by  the  marriage-contract,  ^^^^ 
was  to  pay  a  provision  to  children  nascituri  within  six  months  after 
bis  death,  with  interest  from  the  day  of  his  decease ;  and  this,  it  is 
admitted  under  all  the  authorities,  does  not  of  itself  confer  a  ju3  ere- 
diti;  Ersk.  3,  8,  39.  M*Tavish,  Nov.  16,  1787,  Mor.  12922. 
Gordon,  June  3,  1748,  Mor.  4398  and  12915.  Brown,  Feb.  1st, 
1820,  F.  C.  But  if  this  point  be  conceded,  tlien  the  infeftment 
which  was  given  to  the  Marquis  of  Lothian,  as  trustee  for  the  chil- 
dren, could  not  confer  that  right  of  credit,  because  the  granter'^s 
obligation  to  find  security  for  implement  being  in  itself  purely  ac- 
cessorial, could  not  extend  or  alter  the  obligation  of  which  it  is  the 
accessory ;  and  if  the  children  were  not  creditors  before  the  infeft- 
ment  in  security,  they  could  not  by  that  infeftment,  in  the  person  of 
their  trustees,  rear  up  a  right  which  could  compete  with  the  onerous 
creditors  of  their  father.  Nor  was  the  case  affected  by  the  sasine 
taken  by  Clanranald,  because,  being  already  infeft,  and  having  in  him 
the  radical  fee  of  the  land  all  along,  no  real  burden  could  biie  created 
by  taking  infeftment  over  agiun  in  favour  of  himself.  The  trusts 
had  no  effect  upon  the  bonds  of  provision  as  the  trustee,  in  regard 
to  them,  came  under  no  obligation  at  all. 

Secondly,  In  regard  to  the  other  question,  in  reference  to  the  right 
of  the  heir  to  compete  with  the  pursuers,  the  onerous  creditors  of 
the  father,  it  is  clear  that,  if  the  trust-deed  of  1811  be  put  out  of 
view,  the  defender  has  no  case.  It  is  admitted  that  the  pursuers 
are  onerous  creditors  of  the  father,  and  as  the  entail  in  1810  was 
revocable,  and  had  not  been  made  real  by  infeftment,  and  the  trust 
of  1810  was  likewise  revocable,  and  had  not  been  delivered,  and 
as  the  marriag&<;ontract  merely  referred  back  to  the  entail  of  1810, 
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9  March  i8d&  ^^^  contaiifed  Only  the  obligation  to  effect  an  entaH,  and*  as  none 
-_'  y  *~.  of  the  fetters  appeared  in  any  infeftment,  there  was  nothing  which 
V.  Brown,  could  hurt  the  rights  of  onerous  creditors.  Nor  was  there  any  thing 
Pursuers*  ^  ^^^  trust-deed  of  1811  which  could  be  held  to  have  that  effect. 
Pleas  The  purpose  of  the  trust  was  to  pay  off  prior  debts ;  and  the  infeft- 

ment  of  the  trustee,  and  the  right  of  relief  in  his  flavour,  could  not 
cover  subsequent  obligations.  Now  the  obligation  undertaken  by  the 
trustee  in -the  marriage-contract  was  not  one  of  these  trust  purposes, 
but  was  incurred  by  him  long  after  its  date ;  and  it  was  only  at  the 
utmost  an  obligation  to  denude  in  favour  of  an  heir  to  be  named. 
The  pursuers  could  not  be  affected  by  it,  nor,  on  the  principles  of  the 
caseof  Ascog, — Stewart,  SSd  February  1827,  and  16th  July  1 890, 
Wilson  and  Shawns  Appeal  Cases — Looking  to  the  defect  in  the 
entail,  was  there  any  obligation  contracted  which  could  hurt  their 
interests  :  In  so  far  as  the  lands  were  unsold,  the  records  showed  a 
fee-simple  infefbnent  in  favour  of  Macdonald,  and  neither  the  in- 
feftment  by  his  trustee  contained  any  mention  of  such  an  obligation, 
nor  was  its  nature  and  extent  to  be  discovered  from  the  infefkment 
of  Clanranald  himself;  therefore  the  defenders  were  neither  pre- 
ferable to,  nor  indeed  had  they  a  pari  passu  claim,  with  the  pursuers. 

Defenders'  ^^^  defenders  pleaded — On  the  first  point  there  can  be  no  doubt 
Pleas.  that  the  children  were  creditors  of  their  father  for  their  provision  of 
L.  20,000.  Even  admitting  that,  where  the  provision  is  liberis 
nascituris,  the  term  of  payment  being  deferred  till  the  father^s  death, 
the  presumption  of  law  has  been  received  that  no  jus  erediti  is  con- 
templated, although,  ex  figura  verborum,  they  are  made  creditors ; 
yet,  if  words  are  used  which  express,  or  plainly  imply,  a  restriction 
on  the  father^s  power  of  disposal,  or  if  any  conditions  are  adjected 
incompatible  with  that  power,  such  as  if  the  provision  is  made 
payable  during  the  father^s  life ;  or  if  any  right  is  intended  to  be 
vested  in  the  children,  which  may  be  the  ground  of  action  against 
their  father,  the  presumption  ceases,  and  the  children  are  held  not 
to  have  a  spes  successions  merely,  but  a  right  of  credit.  Here  the 
obligation  to  infeft  the  trustees,  and  the  infeftment  which  was  ac 
tually  given  to  them,  at  the  time,  in  security  for  the  children's  pro- 
visions, imported  that  the  father  was  to  be  laid  under  restraint,  and 
that  the  provision  was  in  all  events  to  be  made  effectual  to  them. 
In  truth,  the  trustees  hold  the  place  of  the  children,  and  the  fund  is 
in  effect  placed  in  the  hands  of  these  trustees  in  implement  of  the 
provision  ;  and  it  is  stipulated  in  the  contract  that  the  fee  shall  return 
to  Macdonald,  only  under  the  burden  of  that  provision ;  and  thus 
there  was  a  real  right  reared  up  in  the  favour  of  the  children  through 
the  infeftment  of  their  trustees,  which  made  them  preferable  to  all 


No.  84.  COURT  OF  SESSION.  575 

subsequent  creditors  of  the  father;  Bushby,  2dd  June  1825.   Mar-  ^  '^^^  i^^^* 
jorihanks,  February  1682;  12891.    Mackenzie,  2d  February  1792,  u^T'^C*' 
Bellas  Cases,  404.     Gibson  and  Arbuthnot,  4th  February  1726 ;  v,  Bro^. 
11,  481,  Bell,  1,  60.     But  further,  Clanranald's  own  infeftment     ,  T~: 
under  the  contract  covered  the  provision,  and  they  were  thus  doubly  pieas. 
secured  by  the  testator^s  infeftment,  and  by  being  made  a  real  bur- 
den on  the  infeftment  of  their  father. 

(2.)  In  regard  to  the  second  point,  the  defender  does  not  mean 
to  deny  that  the  pursuers  are  onerous  creditors  of  his  father ;  but 
he  maintains  that,  under  the  trust-deed  and  marriage-contract,  he 
is  entitled  to  be  preferred  to  them.  The  trust-deed  gives  unlimited 
power  of  sale,  and  directs  that  the  trustee  shall  denude  of  what  re- 
mains unsold,  either  in  favour  of  Clanranald,  ot  the  heir  he  may  ap- 
point. By  accepting  the  trust,  the  trustee  un4ertook  this  obliga* 
tion ;  and  under  the  clause  of  relief  in  the  deed,  he  was  entitled  to 
hold  the  estate  until  the  trust-obligations  were  fulfilled.  Then,  with 
reference  to  the  marriage-contract,  it  will  be  observed,  that  it  was  an 
onerous  deed.  X^at  the  provision  to  the  eldest  son  or  heir  of  the 
marriage  was  made  and  intended  to  be  secured  by  means  of  the  spe- 
cial conditions  and  obligations  connected  with  the  trust-deed  and 
deed  of  entail  of  1810,  the  pecuniary  provision  in  the  contract  being 
alone  destined  to  the  younger  children  of  the  marriage.  That  the 
trustees  under  the  trust-deed  of  Juue  1811  were  parties  to  the  con- 
tract, they  being  then  and  now  in  the  feudal  title  to  the  estate. 
That  Clanranald  by  the  contract  expressly  renounced  a  right  of  re- 
vocation and  alteration,  reserved  to  him  by  the  tailzie  of  1810,  and 
confirmed  it  as  an  irrevocable  deed.  That  Clanranald  bound  him- 
.self  by  the  contract  to  make  a  valid  and  complete  entail  of  the  estates 
to  and  in  favour  of  himself  and  the  heirs-male  of  the  marriage,  but 
always  with  and  under  the  whole  conditions,  provisions,  clauses,  and 
others  contained  in  the  entail  of  1810  ;  and  farther  declared,  that 
until  such  deed  of  entail  should  be  executed,  the  tailzie  of  1810, 
with  all  its  prohibitory,  irritant,  and  resolutive  clauses,  should  apply 
to  the  said  Ranald  George  Macdonald  himself,  .as  well  as  to  the 
other  heirs  of  entail,  so  that  the  succession  should,  in  any  event,  be 
secured  to  the  heirs  called  by  the  tailzie  of  IjfilO.  And,  lastly. 
That  the  trustees,  under  the  deed  of  1811,  became  specially  bound 
by  the  contract  to  denude  of  the  reversion  of  the  estates  in  favour  of 
the  heirs  of  tailzie,  and  particularly  in  favour  of  the  heirs  called  by 
the  tailzie  of  1810.  The  debts  alleged  to  be  due  to  the  pursuers, 
and  for  payment  of  which  they  are  now  endeavouring  to  attach  the 
estates  contained  in  the  above  entail,  trust-deed,  and  contract  of 
marriage,  were  all  contracted  subsequent  to  the  date  of  the  whole  of 
these  deeds.     The  defender  is  the  heir  of  entail  both  under  the 
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9  March  1838.  tailzie  of  1810  and  the  destination  in  the  contract  of  marriage^  being 
^■•'•Y""^^  the  heir  of  the  body  of  the  entailer,  and  the  heir-male  of  the  mar- 
"^B"*wn^  riage.     The  entail  of  1810  having  been  duly  registered, — and  hav- 

ing  been,  both  by  the  trust-deed,  and  more  particularly  by  the  con- 

Pi«uk^"**  tract  of  marriage,  expressly  recognized,  confirmed,  and  rendered  ir- 
revocable, and  that  for  onerous  considerations,^— that  deed,  in  oon- 
-  junction  with  the  pontract,  now  constitutes  a  good  and  valid  entail 
in  favour  of  the  defender,  and  the  other  heirs  of  entail,  to  the  eflect 
of  excluding  all  claim  or  diligence  against  the  entailed  estate  at  the 
instance  of  the  pursuers,  holding  personal  debts,  contracted  after  the 
registration  of  the  entail,  and  subsequent  to  the  date*  of  the  trust- 
deed  and  contract  of  marriage.  The  said  entail  being  by  the  con- 
tract of  marriage  retidered  irrevocable,  and  Clanranald  having  by 
the  contract  of  mapiage  come  under  a  specific  and  onerous  obliga- 
tion to  make  a  valid  and  complete  entail  in  favour  of  the  defender, 
and  the  other  heirs  named  in  the  contract,  and  having  fiirther  de- 
clared their  right  under  the  tailaie  of  1810  to  be  valid  and  subsist- 
ing in  the  meantime,  the  pursuers  cannot  adjudge  or  otherwise  at- 
tach the  estate,  even  through  diligence  directed  against  Clanranald 
alone,  excepting  under  the  burden  of  the  right  of  the  heirs  of  entail, 
which  operates  as  a  total  exclusion  or  defeasance  of  the  pursuers' 
demand.  At  all  events,  a^  the  pursuers  can  alone  claim  or  adjudge 
the  estate  through  the  trustees,  who  are  now  feudally  vested  therein, 
or  who  must  in  any  view  convey  to  the  pursuers,  they  cannot  attach 
the  estate  in  the  person  of  the  trustees,  nor  demand  a  conveyance 
from  them,  excepting  under  the  special  conditions  of  the  trust,  aod 
under  the  obligations  of  the  trustees ;  and  more  especially  under  the 
onerous  obligation  in  favour  of  the  defender,  undertaken  by  thcL 
trustees  in  the  contract  of  marriage,  and  which  now  makes  a  valid 
condition  of  the  trust-right,  so  as  to  again  exclude  or  defeat  the  claim 
or  diligence  of  the  pursuers.  Therefore  absolvitor  from  this  action  is 
craved,  with  expenses. 

• 

The  Lord  Ordinary  pronounced  the  following  interlocutor ; — 
Lord  Ordi-       <  The  Lord  Ordinary  having  considered  the  revised  cases  for  the 
lectttor      ' '  parties,  and  process,  Finds,  that  Ranald  George  Macdonald,  Esq. 

*  then  infeft  in  the  estates  of  Clanranald  in  fee-simple,  executed,  ia 
^  the  year  18)0,  an  entail  and  relative  trust-deed  of  those  estates; 

*  the  entail  being  in  favour  of  himself  in  liferent,  and  the  heirs 

*  whomsoever  of  his  body  in  fee,  whom  failing,  certain  other  hein 
^  therein  mentioned :  Finds,  that  the  said  entail  contained  a  power 

<  to  alter  and  revoke,  and  was  not  followed  by  infeftment :  Finds, 
« that  in  the  years  18n,  Ranald  George  Macdonald  executed ' 

<  another  trust-deed  of  his  whole  estates  in  favour  of  certain  peraonsi 
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of  whom  the  defender  Robert  Brovn  is  the  only  survivor :  Finds,  9  March  1838. 
that  the  purpose  of  the  said  trust  was  the  payment  of  the  debts  ^'V^''^ 
then  due  by  the  truster,  the  -deed  providing,  that  the  trust  should  v.  Brown, 
terminate  when  those  debts  were  paid,  and  that  the  trustees  should  ,  rr^. 
be  boimd  to  denude  m  favour  of  the  truster, — and,  m  the  event  of  nary^s  Intev- 
his  death,  in  favour  of  the  heirs  called  by  the  above-mentioned  ^^'^^^'^ 
trust  settlement  and  entail,  or  by  any  other  settlement  he  might 
execute  :  Finds,  that  in  the  year  1812,  Ranald  George  Macdonald 
entered  into  a  marriage  settlement  with  his  wife  Lady  Caroline  . 
Ann  Edgecumbe :  Finds,  that  that  contract  conveyed  the  estates 
of  Clonranald,  or  at  least  such  parts  of  them  as  would  remain,  after 
the  fulfilment  of  the  purposes  of  the  trust  of  1811,  in  favour  of 
himself  and  the  heirs-male  of  the  marriage,  whom  failing,  certain 
other  substitutes,  whom  failing,  the  heirs  called  by  the  entail  1810 : 
Finds,  that  the  said  contract  dispones  the  lands,  under  the  ^  provi- 
sions, restrictions,  limitations,^  &c.  contained  in  the  entail  1810, 
and  provides,  that  until  a  new  entail  shall  be  executed,  expressly 
imposing  the  fetters  on  Ranald  George  Macdonald  himself,  the 
^  prohibitory,  irritant,  and  resolutive  clauses^  of  the  deed  1810,  shall 
apply  to  the  said  Ranald  George  Macdonald  himself,  as  well  as  the 
heirs  of  entail ;  but  Finds,  that  the  contract,  and  disposition  of  the 
lands  contained  in  it,  contain  no  express  or  specific  fetters  or  re- 
strictions :  Finds,  that  the  trustees  under  the  deed  1811,  were  par- 
ties and  consenters  to  the  said  contract,  and  bound  themselves,  on 
the  conclusion  of  the  trust,  to  denude  in  such  manner  as  to  secure 
the  succession  to  the  lands,  or  such  as  should  remain,  in  favour  of 
the  heir*  male  of  the  marriage,  whom  failing,  the  other  heirs  there 
referred  to :  Finds,  that  the  said  contract  and  disposition  was  fol- 
lowed by  infeftment  in  favour  of  Ranald  George  Macdonald,  and 
was  also  recorded  in  the  register  of  tailzies :  Finds,  that  in  the  cir- 
cumstances above  set  forth,  the  residuary  interest  in  the  estates  of 
Clanranald,  after  the  execution  of  the  purposes  of  the  trust  of  181 1, 
continued,  notwithstanding  the  said  trust,  to  be  held  by  Ranald 
George  Macdonald,  under  his  original  fee-simple  title ;  and  Finds, 
that  the  marriage-contract,  imposing  no  express  or  specific  fetter  or 
restriction  on  the  said  Ranald  George  Macdonald,  did  not  abridge 
or  limit  his  reversionary  and  fee-simple  title  in  said  estates,  but  left 
the  same  affectable  by,  or  for  his  onerous  deeds  and  debts  $  there- 
fore, and  in  respect  decree  has  already  been  pronounced  against  the 
said  principal  defender.  Finds  that  the  pursuers  are  entitled  to 
make  effectual  their  claim  of  debt  libelled,  against  the  said  estates ; 
and  are  entitled  to  rank,  in  their  proper  order,  on  any  balance,  or 
property  remaining  in  the  hands  of  the  defender  Robert  Brown, 
after  the  execution  of  the  purposes  of  the  trust ;  and  decerns  against 
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him,  qua  trustee,  accordingly  :  Finds,  further,  thatin  virtue  of  the 
said  marriage-contract,  the  defenders,  the  Marquis  of  Lothiaij  and 
Viscount  Valletort,  are  infeft  in  security— ^r«^,  Of  an  yearly  an- 
nuity, payable  to  the  foresaid  Lady  Caroline  Ann  Edgecumbe, 
during  the  subsistence  of  the  marriage ;  and  secondUy^  In  security 
of  the  sum  of  L.  ^,000  Sterling,  which  Ranald  Greorge  Macdo- 
nald  thereby  ^  bound  himself,  his  heirs  and  successors,  to  pay  to 
the  children  of  the  said  marriage  f  Finds  that  the  representatiYes 
of  Lady  Caroline  Macdonald  are  onerous  creditors  of  Ranald 
George  Macdonald,  to  the  extent  of  any  arrears  of  the  fbresaid  an- 
nuity  which  they  can  shew  to  be  due ;  and  that  the  younger  child- 
ren of  the  marriage  are,  in  virtue  of  the  special  terms  of  the  clause 
of  the  marriage-contract,  onerous  creditors  of  their  father  to  the 
amount  foresaid ;  therefore  finds  that  the  defenders,  the  Marquis 
of  liOthian  and  the  Viscount  Valletort  are,  in  their  character  of 
trustees,  infeft  in  security  of  those  debts,  entitled  to  compete  and  in- 
terfere with  the  diligence  of  the  pursuers,  according  to  the  rights 
and  preferences  legally  conferred  by  such  security ;  and  therefore 
assoilzies  them  from  the  conclusions  directed  against  them  :  Finds 
no  expenses  due  to  either  of  the  parties,  and  decerns.'* 
Note. — ^  According  to  the  principle  recognized  in  several  cases, 
the  radical  fee- simple  title  to  the  estates  must  be  held  to  have  re- 
mained in  the  person  of  Ranald  George  Macdonald,  subject  only 
to  the  burden  which  was  created  by  the  trust-deed,  and  was  defea- 
sible on  the  accomplishment  of  the  purposes  of  the  trust     But, 
again,  as  the  marriage-contract,  though  disponing  the  estates  re- 
maining after  the  execution  of  the  trust  to  the  disponer  himself,  and 
the  heirs-male  of  the  marriage,  &c.  under  the  provisions  and  re- 
strictions of  the  former  entail  of  1810,  not  completed  by  infeft- 
ment,  did  not  contain  any  special  or  express  prohibitory,  irritant, 
and  resolutive  clauses,  the  fee-simple  right  remaining  in  the  dis- 
poner, cannot  be  held,  in  a  question  with  onerous  creditors,  to  have 
been  abridged  or  limited  by  that  deed,  or  the  infeftment  following 
upon  it.     Neither  does  it  appear  to  the  Lord  Ordinary,  that  this 
consequence  is  in  any  way  obviated  or  affected  by  the  circumstance 
of  the  trustees,  in  the  deed  of  1810,  consenting  to  the  marriage- 
contract,  and  binding  themselves  to  denude  of  the  remaining  estate 
in  such  a  way  as  to  secure  the  succession  of  the  heirs-male  of  the 
marriage.    For,  as  in  every  question  with  onerous  creditors,  the  fee- 
simple  right  must  be  held  to  have  remained  in  Clanranald,  subject 
only  to  the  burden  created  by  the  infeftment  of  the  trustees,  the 
radical  infeftment  of  the  truster,  and  the  rights  thence  arising  to 
his  onerous  creditors,  could  in  no  way  be  affected  by  this  private 
and  personal  agreement  of  the  trustees,  in  regard  to  the  form  of  the 
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reconveyance  of  the  residue.    The  extent  of  the  real  right  vested  ®  March  1838. 
in  the  trustees,  was  limited  by  the  proper  purposes  of  the  trust ;  J^VT^ 
and  it  does  not  appear  to  the  Lord  Ordinary,  that  the  radical  right  v.  Brown. 
remuning  in  the  person  of  the  truster,  could  be  effectually  limited  ^^^^"^ 
by  any  deed  of  theirs,  extrinsic  to  those  purposes. 
*  The  defenders,  the  Marquis  of  Lothian  and  Lord  Valletort,  are 
infeft  under  the  marriage-contract,  in  security  of  the  annuity  of 
L«  400  a-year,  payable  to  Lady  Caroline  Edgecumbe,  during  the 
subsistence  of  the  marriage,  and  of  the  L«  20,000,  payable  to  the 
children  of  the  marriage  on  the  death  of  the  father.  If  any  arrears 
of  the  annuity  are  actually  due  to  the  representatives  of  the  Lady 
Caroline,  there  seems  no  reason  to  doubt  that  the  security  is  effec- 
tual, and  that  the  conclusion  of  the  summons  against  these*  trustees, 
that  they  have  no  claim  to  entitle  them  to  compete  and  interfere 
with  the  diligence  of  the  pursuers,  is  unfounded.     The  question 
regarding  the  provision  of  L.  20,000  to  the  younger  children,  is 
attended   with  much  more  difficulty.     The  money,  it  will  be  ob- 
served, is  not  payable  to  the  trustees.     By  the  terms  of  the  con- 
tract, Ranald  George  Macdonald  binds  himself  to  infeft  and  seize 
the  trustees,  *  for  the  more  sure  payment  of  the  sum  of  L.  £0,000 
of  good  and  lawful  money  foresaid,  which  the  said  Ranald  George 
Macdonald  hereby  binds  and  obliges  himself,  his  heirs  and  succes- 
sors, to  pay  to  the  children  of  the  said  marriageJ*     The  obligation 
to  pay  being  in  favour  of  the  children  of  the  marriage,  and  being 
expressed  in  terms  which  are  understood  in  law,  not  to  create  a  jus 
crediti ;  the  question  is,  whether  the  construction  of  the  obligation 
is  altered  by  the  circumstance  of  the  real  security  vested  in  the 
trustees  ?     Upon  this  point,  two  cases  have  been  referred  to  in  the 
pleadings,  which  certainly  appear  very  nearly  to  resemble  the  pre- 
sent.    The  first,  being  that  mainly  relied  on  by  the  pursuers,  is 
that  of  Brown  against  Govan,  1st  February.  1820,  in  which  the  na- 
ture of  the  right  conceived  in  favour  of  the  children  nascituri,  seems 
to  have  been  held  by  the  Court  to  depend  on  the  terms  of  the  ob- 
ligation, without  regard  to  the  circumstance  of  the  real  security  by 
vhich  that  obligation  was  fortified.     Upon  looking  at  the  report, 
however,  it  rather  appears  doubtful  to  the  Lord  Ordinary,  whether 
the  circumstances  of  that  case  properly  raised  the  question,  on  the 
effect  of  the  security  being  taken  in  favour  of  trustees.  There  were 
words,  indeed,  in  the  marriage^contract,  in  that  case,  which  admit- 
ted of  the  construction,  that  the  mother  was  to  be  infeft  in  trust 
for  the  children.     But  these  expressions  were  by  no  means  unambi- 
guous ;  and  looking  at  the  report  of  the  opinions  of  the  Judges, 
the  question  seems  to  have  been  considered  as  one  dependent  on 
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9  March  1838.  <  the  obligation  to  infeft,  and  the  infefhnent  taken  by  the  childien 
^  without  any  reference  to  the  speciality  of  a  trust  supposed  to  have 

*  been  created  in  the  person  of  the  mother.  On  the  other  hand,  the 
*-  later  decision,  that  of  Bushby  against  Kenny,  23d  June  1825»  seems 
^  to  be  exactly  in  point.  By  the  marriage-contract  there,  the  pro- 
'  visions  were  payable  to  the  children  at  the  death  of  the  fkther ; 
^  and  in  the  general  case,  would  certainly  not  have  created  a  jus 
^  crediti  in  favour  of  the  children.  But  there  was,  besides,  an  ob- 
'  ligation  to  infeft  certain  persons,  '  as  trustees  Jar  the  children^  one 

*  or  more,  to  be  procreated  of  the  said  marriage,  Jbr  securing  unto 

*  them  the  said  sum  ofLu  10,000.  money  foresaid^  in  All  and  Whole 
'  the.  ten-merk  land  of  Kirkmichael/  The  question  having  arisen 
^  with  the  creditors  of  Mr  Bushby,  whether  the  provisions  of  the 
^  children  were  to  be  held  as  constituting  a  proper  right  of  credit 

*  entitling  them  to  enter  into  competition  with  onerous  creditors, 
'  that  question  was  decided  in  the  affirmative.  Upon  the  authority 
^  of  this  decision,  the  Lord  Ordinary  has  conceived  himself  warrant- 
'  ed  in  sustaining  the  claims  of  the  children  as  onerous  creditors,  and 
^  in  repelling  the  conclusions  of  the  summons  directed  against  the 
^  trustees,  the  holders  of  the  security*^ 


The  pursuers  reclaimed. 

The  Court  requested  the  opinions  of  the  other  Judges  on  the  first 
point  relating  to  the  provision  to  the  younger  children. 

The  following  opinions  were  returned. 
Opinions  of  Lotds  Meadowbank^  Corehouse^  FuUerton,  Moncreiff^  Jeffreyf 
Jadee&  ^  and  Cookbum :  *  Whether  a  provision  in  an  antenuptial  contract  of 
'  marriage  to  children  nasdturi  doesor  does  not  vest  in  them,  when  they 
come  into  existence,  a  proper  right  of  credit,  depends  on  the  terms 
in  which  the  obligation  is  conceived,  and  the  conditions  with  which 
it  is  afiected.  If  it  be  a  simple  unconditional  obligation  for  a  sum 
payable  at  the  father^s  death,  and  bearing  interest  from  the  term 
of  payment,  it  vests  no  proper  right  of  credit.  That  rule  is  settled 
by  a  long  and  uniform  train  of  decisions ;  but  the  grounds  on  whid 
those  decisions  are  rested  have  not  been  equally  uniform. 
^  At  an  early  period  of  the  law,  it  appears  that  children,  taking 
a  provision  by  virtue  of  an  obligation  liberis  nascituris,  in  whatever 
terms  it  was  conceived,  were  held  to  take  necessarily  as  heirs  of 
the  marriage,  or  heirs  of  provision ;  of  consequence,  to  represent 
their  father,  and  to  be  liable  to  his  creditors  to  the  extent  of  the 
sum  which  they  received.  This  is  the  view  taken  in  the  case  of 
Graham  v.  Rome,  and  various  others  about  that  time.    The  Court 
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found, '  that  not  only  the  eldest  son,  but  that  all  the  children  were  ^  'Mtach  1838. 
heirs  of  provision  to  their  father,  and  therefore  that  they  cannot     ^""^V^^ 
come  in  pari  passu  with  his  creditors  ^  and  so  far  was  the  principle  ^i.  Brown. 
carried,  that  there  are  cases  in  which  creditors  were  preferred  to     .  : — 
children  claiming  on  bonds  of  provision  granted  in  terms  of  a  roar-  consulted 
riage-contract,  though  payable  in  their  father^s  lifetime.     On  the  ^^^«^ 
same  principle,  a  cautioner  for  the  obligation  in  the  contract  was 
found  not  liable  to  the  children,  because,  although  his  obligation 
was  conceived  in  their  favour,  yet,  as  representing  their  father, 
they  were  bound  to  relieve  him.     The  debt,  therefore,  was  held 
to  be  extinguished  coniusione,— -or,  more  correctly  it  was  ineffec- 
tual, on  the  maxim  irustra  petis  quod  mox  es  restituturus.    There 
are  various  decisions  to  that  effect  in  the  end  of  the  17th  century. 
If  that  principle  had  been  adhered  to,  it  would  have  signified  little 
in  what  terms,  or  under  what  conditions,  the  obligation  was  granted  ; 
for  the  children  availing  themselves  of  it,  could  not  divest  them- 
selves of  the  character  of  heirs  and  representatives. 

*  But  it  was  soon  discovered  that  there  is  no  principle,  either 
in  natural  justice,  or  in  the  law  of  Scotland,  to  prevent  a  father 
from  contracting  a  debt  in  favour  of  his  children,  or  that  they  should 
always  take,  ex  necessitate  legis,  as  heirs  of  provision.  Neither  is 
there  any  principle  for  holding  that  an  obligation  cannot  be  effec- 
tual, because  it  is  conceived  in  favour  of  children  nascituri,  in  other 
words,  that  it  is  a  Aiture  and  contingent  obligation ;  and  therefore 
the  rule  came  to  be  defended  on  other  grounds.  The  feudal  maxim 
was  resorted  to,  that  a  fee  cannot  be  in  pendente ;  and  as  a  clause 
of  this  nature  in  the  .contract  does  not  bind  the  father  to  denude 
of  the  sum  provided  during  his  life,  but  allows  him  to  retain  the 
liferent  use  of  it,  therefore  it  was  argued  that  the  father  is  fiar, 
and  the  children  merely  substitutes  ;  or  that  the  case  was  the  same 
aa  if  the  father  had  conveyed  a  sum  or  subject  to  himself  in  life- 
rent and  his  children  nascituri  in  fee,  which  fee  being  necessarily 
an  ususfhictus  casualis,  leaves  the  whole  power  of  disposal  in  the 
father.  This  is  the  favourite  argument  in  all  the  cases  during  the 
earlier  part  of  the  eighteenth  century,  and  still  is  often  resorted  to. 
It  is  exposed,  however,  to  the  objection,  that  the  subsistence  of  the 
fee  in  the  father,  affords  no  good  reason  why  an  obligation,  con- 
ceived directly  in  favour  of  the  children^  should  not  be  held  as 
strictly  onerous,  and  constitute  them  proper  creditors  when  they 
come  into  existence,  as  well  as  any  third  party  ;  for  in  all  cases  of 
mere  personal  obligation,  or  where  a  jus  ad  rem  only  is  conveyed, 
the  fee  of  the  sum  or  subject,  out  of  which  the  obligation  is  to  be 
implemented,  necessarily  remains  with  the  debtor  until  the  period 
of  implement.     To  say  that  diligence  in  security  is  competent  in 
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9  March  1837*  « the  case  of  a  third  party,  and  not  of  the  child,  is  to  b^  the  qaes- 

*  tion,  for  diligence  is  denied  only  on  the  assumption  that  the  child 
^  is  not  a  creditoTy  notwithstanding  there  is  an  onerous  obligatioii 
^  directly  conceived  in  his  favour. 

'  The  difficulty  of  supporting  the  rule  solely  on  the  feudal  maidm 
^  with  regard  to  the  pendency  of  fees,  seems  accordbgly  to  have 
'  been  felt,  and  other  grounds  have  been  resorted  to  in  its  defence. 

*  Thus  it  has  been  argued,  that  as  the  father'^s  creditors  have,  or 
^  may  have,  executio  parata  for  their  debts,  which  the  children  cin- 
^  not  have,  because  they  are  not  in  existence  at  the  date  of  the  obli* 
^  gation,  therefore  every  extraneous  creditor  must  be  preferable  to 
<  them.  But  whatever  might  have  been  the  case  at  an  early  sti^ 
^  of  our  law,  this  argument  could  not  be  listened  to,  as  soon  as  it 

*  was  settled  that  contingent  as  well  as  fiiture  debts  may  be  secured 
'  so  as  to  compete  with  debts  instantly  exigible.  Again,  great  stress 
^  has  always  been  laid  on  the  danger  of  latent  obligations  of  this 

*  nature,  to  which  there  is  a  stronger  temptation  in  the  case  of  chil- 
^  dren  than  of  other  creditors ;  and  certainly  on  that  ground  tbe 
^  expediency  at  least  of  the  rule  may,  to  a  certain  extent,  be  vindi- 

*  cated.     At  the  same  time,  as  it  is  natural  that  fathers  should  pn>- 

*  vide  for  their  younger  children,  to  some  extent  at  least,  it  may  be 
^  asked,  why  should  not  extraneous  creditors  be  on  their  guard 
^  against  this  as  well  as  any  other  latent  obligation  ? 

'  The  origin  of  the  rule  of  law  appears  to  have  been  this : — ^At 

*  the  time  when  it  was  introduced,  Scotland  was  a  poor  country,  and 
^  there  was  a  great  deficiency  to  disposable  capital  among  all  ranks. 

*  When  a  man  entered  into  a  contract  of  marriage,  although  it  might 

*  be  desirable  to  make  some  provision  for  younger  children,  it  was 

*  very  unlikely  then  that  the  father  should  give  up  the  command  of 
^  the  property  during  his  own  life,  and  in  the  general  case  it  would 

*  be  for  the  benefit  of  the  family  that  he  should  retain  it  in  his  own 

*  power,  in  as  far  at  least  as  onerous  deeds  were  concerned.  To  tie 
^  up  his  hands  in  the  administration,  either  with  r^srd  to  his  own 
*'  means,  or  the  portion  which  he  received  with  his  wife,  w:ould  be 

*  thought  not  only  an  irksome  restraint  in  so  far  as  his  feelings  were 
^  concerned,  but  that  it  might  prevent  him  from  advancing  his  for* 
^  tune,  and  from  turning  his  capital  to  the  best  account  for  his  cbil- 

*  dren*  Accordingly,  this  view  will  be  found  to  run  through  the 
'  argument  in  many  of  the  old  cases  upon  the  subject. 

*  But  there  must  have  been  instances,  even  at  that  time,  in  which 

*  it  was  neither  prudent  nor  reasonable  that  the  sum  or  subject  pro- 

*  vided  to  the  children  should  be  left  at  the  father^s  disposal,  and  it 
^  might  have  been  the  intention  of  parties,  that  although  the  teims 

*  of  payment  did  not  arrive  till  the  father^s  death,  the  children  should 


No,  84.  COURT  OF  SESSION.  683 

neyertheless  have  a  proper  right  of  credit  during  his  lifetime,  so  ®  March  1888. 
that  they  might  compete  with  his  posterior  creditors,  or  even  be  T^v^ 
made  preferable  to  them ;  and  these  instances  must  have  increased  v.  Brown, 
in  number  with  the  growing  prosperity  of  the  country.  Now,  as  ^  in,^^f 
there  is  no  rule  in  the  law  of  Scotland  to  render  a  stipulation  to  Consulted 
that  effect  illegal  or  ineffectual,  it  becomes  a  question  of  construction,  '^^^^ 
what  is  the  import  of  the  clause  o^  provision  which  parties  have 
adopted.  As  we  have  already  observed,  if  it  be  a  simple  and  uncondi- 
tional provision  liberis  nasci  turis,  the  term  of  payment  being  suspended 
till  the  father'^s  death,  the  presumption  of  law  has  been  received, 
and  is  still  in  forc.e,  that  no  jus  crediti  is  contemplated,  although 
the  obligation  is  conceived  in  favour  of  the  children  directly,  so 
that,  ex  figura  verborum,  they  are  creditors.  But,  if  words  are 
used  which  express,  or  plainly  imply,  a  restriction  on  the  father^s 
power  of  disposal,  or  if  any  conditions  are  adjected  incompatible 
with  that  power,  the  presumption  ceases,  and  the  children  are  held 
not  to  have  a  spes  successionis  merely,  but  a  proper  right  of  credit 
Thus,  if  there  are  words  which  imply  a  prohibition  to  alienate  or 
contract  debt  in  prejudice  of  the  children ;  or  which  import  not  on- 
ly that  the  sum  shall  be  provided,  but  that  the  provision  shall  be 
made  effectual  to  them ;  or  if  it  be  a  condition  that  the  provision, 
or  any  part  of  it,  shall  be  payable  during  the  father^s  lifetime,  or 
that  it  shall  bear  interest  from  a  term  which  may  occur  previous  to 
his  death ;  or,  in  short,  if  any  right  is  intended  to  be  vested  in  the 
children  which  may  be  the  ground  of  action  against  their  father, 
the  ordinary  presumption  is  elided,  and  the  obligation  is  constru- 
ed in  the  same  manner  as  if  it  were  in  favour,  not  of  the  obliganf  s 
own  children,  but  the  children  of  a  third  party.  These  principles 
are  so  clearly  established,  that  it  is  unnecessary  to  refer  to  authori- 
ties in  support  of  them.  Two  cases,  however,  may  be  mentioned. 
In  Douglas  v.  Douglas  and  Drummond,  the  husband  became  bound 
to  infeft  himself  in  certain  lands  betwixt  and  a  determinate  day, 
about  a  year  after  the  marriage ;  and  immediately  thereafter  to  resign 
for  new  infeftment  to  his  future  spouse  in  liferent,  and  to  the  heirs 
of  the  marriage  in  fee.  The  heir,  hjiving  used  inhibition,  was 
found  preferable  to  the  father^s  onerous  disponee,  and  the  reason  is 
stated  by  Lord  Kames  to  have  been,  ^  because  the  clause  inferred 
a  prohibition  upon  the  husband  to  grant  any  voluntary  right  in 
prejudice  of  the  provision.^  Here  it  will  be  observed,  diat  if  the 
husband  had  infeft  himself  in  the  land  between  and  the  specified 
day,  and  had  immediately  afterwards  resigned  in  favour  of  his  wife 
in  liferent,  and  the  heir  in  fee,  it  would  have  been  a  correct  imple- 
ment of  his  obligation :  and  suppose  that  there  was  no  child  of  the 
marriage  in  existence  at  that  period  notwithstanding  the  resigna- 
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9  March  183&  <  tion  followed  by  infeftment,  there  is  no  doubt  that  the  father  vould 

^*-pr"*^    *  have  remained  fiar  of  the  subject.     But  the  mere  possibility  that 

V.  B^rown.  *   '  ^  child  might  have  existed  at  that  period,  was  held  sufiicient  to 

^  raise  the  presumption  that  the  contracting  parties  had  not  a  rieht 

Opinions  of     ,     ^  *.       .      '.         ,     ^  •   i.^     /►        j*^  •      t^  i 

Consulted         ^f  succession  m  view,  but  a  proper  right  of  credit;  or  m  the  woids 

Judges.         (  Qf  Lord  Karnes,  that  the  clause  inferred  a  prohibition  on  the  hos- 

'  band  to  grant  a  right  in  prejudice  of  the  provision.     A  case  stiD 

*  more  applicable  to  that  which  is  now  before  the  Court  is  noticed  in 

*  the  case  of  Gordon  v*  Sutherland : — ^  In  a  contract  of  marriage  in 
^  which  the  husband  *  became  bound  to  join  the  sum  of  SOOO  merks 

*  with  17,000  merks  of  portion  received  with  his  spouse,  and  to  lay 

*  out  the  same  upon  security  to  himself  and  spouse,  and  longest  liver 
'  in  conjunct  fee  and  liferent,  and  to  the  children  of  the  marriage 

*  in  fee ;  and  how  often  the  sum  should  be  uplifted,  that  he  should 

*  so  often  re-employ  the  same  in  the  above  terms  ;^-  the  man  having 
^  died  bankrupt,  action  was  brought  against  the  cautioner,  who  was 

*  bound  with  him  in  the  contract :  His  defence  was,  that  the  obliga- 
'  tion  barred  only  gratuitous  deeds,  and  was  no  impediment  to  the 

*  husband  from  laying  out  the  money  upon  trade,  though  it  should  be 

*  sunk  thereby.  But  the  Court  found  the  import  of  the  obligation 
^  to  be,  that,  in  all  events,  this  sum  should  be  secured  to  the  child- 
^  ren  of  the  marriage ;  and  therefore  sustained  action  against  the 
'  cautioner  for  replacing  the  sum/    In  that  case,  there  was  not  only 

*  no  stipulation  that  the  father  should  denude  of  the  fee  in  his  life- 

<  time ;  but  it  was  necessarily  implied  that  he  should  not  denude,  for 
'  it  is  contemplated  that  he  might  employ  and  re-employ ;  that  is,  that 
^  after  having  employed  the  sum,  he  should  have  the  power  of  uplifting 
'  it  at  his  pleasure.  Neither  was  it  stipulated  that  any  part  of  the  sum, 
^  nor  of  the  interest  accruing  upon  it,  should  be  payable  during  the 
'  father^s  lifetime.     But  the  Court  held  the  obligation  that  the  f»- 

*  ther  should  employ,  and  if  he  uplifted  that  he  should  re-employ, 
^  to  import  that  he  was  bound  to  make  the  provision  effectual  to  the 

*  children  after  his  death,  and  consequently  that  they  were  proper 

*  creditors  to  tfae/ather.     If  the  obligation  had  imported  merely  that 

*  the  father  should  do  no  gratuitous  or  fraudulent  deed  in  prejudice 
'  of  the  provision,  and  if  he  had  done  no  such  deed,  it  must  nece»- 

<  sarily  have  followed  that  neither  he  nor  his  cautioner  could  have 
^  been  farther  liable. 

^  Let  us  now  attend  to  the  terms  in  which  the  marriage-contract  of 

*  Mr  Macdonald  of  Clanranald  is  conceived.     In  1811,  previous  to 

<  the  date  of  the  marriage,  Mr  Macdonald'^s  estate  had  been  convey- 

<  ed  to  trustees  for  payment  of  his  debts,  and  they  were  infeft  in  it. 

*  These  trustees  are  the  third  parties  to  the  contract  of  marriage; 
'  and  trustees  are  nominated  in  the  contract,  for  behoof  of  the  lady 
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*  and  the  children  of  the  marriage  nascituri,  who  are  the  fourth  par-  ^  ^*'^  ^^^ 

*  ties.     In  that  situition,  Mr  Macdonald,  *  with  the  consent  of  the  ^'^'^^ 

*  said  third  parties  to  these  presents,  binds  and  obliges  himself,  upon  v.  Brown. 
'  his  own  expenses,  to  infeft  and  seize  the  said  fourth  parties  to  these  qq^q  j^]7^£ 

*  presents,  in  the  lands  and  others  hereinafter  conveyed,  in  security,  Court. 

<  and  for  the  more  sure  payment  of  the  sum  of  L.  ^,000  of  good 
« and  lawful  money  foresaid,  which  the  said  Ranald  George  Macdo- 
'  nald  hereby  binds  and  obliges  himself,  his  heirs  and  successors,  to 
^  pay  to  the  children  of  the  said  marriage,  if  there  shall  be  more  than 

<  one  besides  the  heir^  (the  event  which  has  happened.)     That  pro- 

*  vision  was  made  payable  six  months  after  Mr  Macdonald^s  death. 

*  Afterwards  Mr  Macdonald  binds  himself  to  convey  the  estate,  sub- 
^  ject  to  the  tmsts  for  the  creditors  contained  in  the  deed  1811,  and 
^nnder  burden,  of  the  lady^s  jointure,  and  of  the  provisions  to 

*  younger  children,  to  himself  and  the  heirs»male  of  the  marriage, 
^  and  a  series  of  substitutes  under  the  fetters  of  an  entail ;  and  he 
^  binds  himself  to  infeft  himself  and  those  heirs,  subject  to  the  trusts  of 

*  the  deed  1811,  and  under  the  burden  of  the  jointure  and  provisions. 

*  Lastly,  Mr  Macdonald  grants  a  precept  of  sasine,  first,  for  infefting 

*  the  lady  in  her  annuity ;  secondly,  for  infefting  the  marriage-trus- 
^  tees,  in  security,  and  for  the  sure  payment  of  L.  400  per  annum, 

*  for  her  use  during  the  subsistence  of  the  marriage;  and  also  ^  of 
^  the  sum  of  L.  20,000^  (that  is  in  security  and  more  sure  payment 

*  of  L.  S0,000)  *  to  the  younger  children  f  and  thirdly,  for  infefting 
^  Mr  Macdonald  himself,  and  the  heirs-male  of  the  marriage,  sub- 

*  ject  to  the  trusts  of  the  deed  1811,  *  and  under  burthen  of  the 

*  jointure  and  provisions  to  the  younger  children.^ 

^  Now  it  must  be  evident  at  first  sight,  that  this  is  not  the  case  of 

*  a  simple  unconditional  provision  of  a  sum  payable  to  younger  child- 

*  ren  at  the  father^s  death,  ih  which  the  presumption  of  law  would 

*  operate  (contrary  to  the  apparent  terms  of  the  obligation),  that  the 
^  father  was  to  be  laid  under  no  restraint  with  regard  to  the  disposal  of 

*  the  suoQ,  and  that  the  children  were  only  to  have  a  hope  of  suc- 
^  cession.     On  the  contrary,  the  obligation  is  qualified  with  condi- 

*  tions,  which  necessarily  import  that  the  father  was  to  be  laid  under 

*  restraints,  and  that  it  was  the  intention  of  parties  that  the  provi- 
sion  should,  in  all  events,  be  made  efi^ectual  to  the  children.     Sup- 

*  pose  it  had  been  stipulated  that  the  children  were  to  be  infeft,  to 

*  the  extent  of  their  provision,  when  they  came  into  existence,  or  that 

*  the  father  should  execute  a  procuratory  for  infefting  his  lady  for  a 

*  jointure,  and  the  children  for  their  provisions,  at  a  period  at  which 

*  it  was  possible  that  younger  children  might  exist,  that  stipulation, 

*  in  terms  of  the  decision  in  the  case  of  Douglas,  would  have  been 

*  construed  to  mean,  that  a  jus  crediti,  and  not  a  spes  sucoessionis, 
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was  contemplated.     But  the  present  case  is  much  stronger  than 

that ;  for  trustees  are  appointed  for  behoof  of  the  children,  from 
the  first,  who  therefore  represent  the  children,  and  whose  infeft- 
ment  is  in  all  respects  equivalent  to  an  infeftment  given  to  the 
children  themselves  after  they  came  into  existence.  Even  if  the 
rule  were  still  considered  to  stand  upon  its  old  foundation,  that  the 
father  must  have  the  power  of  disposal,  because  the  fee  remains  in 
him  until  children  are  born,  it  would  not  apply  to  this  case,  for  the 
marriage-trustees  hold  the  place  of  the  children.  I'here  is  no  ne- 
cessity for  the  fee  being  in  pendente,  for  it  vested  in  them  from 
the  date  of  the  contract ;  nay,  they  had  a  feudal  fee  in  the  lands, 
to  the  extent  of  the  provision,  from  the  moment  the  precept  of  sa- 
sine  was  executed.  Suppose  there  had  been  any  defect  in  the 
precept ;  for  example,  if  the  lands  had  been  misnamed,  or  a  wrong 
tenure  specified,  or  wrong  symbols  appointed  to  be  given,  the  trus- 
tees would  have  had  an  action  against  Mr  Macdonald,  in  his  lifeciine, 
to  grant  a  new  precept  in  proper  terms,  or,  failing  the  trustees,  the 
younger  children  themselves  would  have  had  an  action  against  their 
father  to  that  effect.  When  the  interest  of  the  provision  is  made  pay* 
able  during  the  father^s  life,  the  children  are  held  not  only  to  haves 
jus  crediti  to  the  extent  of  that  interest,  but  for  the  principal  also,  al- 
thoughnotpayabletillaf^erthe  father^s  death.  That  decision  proceeds 
ontheground,  that  an  obligation  to  pay  interest,  plainly  implies  an 
obligation  to  secure  the  principal  for  payment  of  the  provision  when 
it  becomes  due.  But  here  there  is  not  an  implied,  but  an  express 
obligation  to  secure  the  principal ;  and  it  is  secured  by  an  infeft- 
ment in  the  persons  of  the  marriage-trustees,  which  puts  them  in 
possession  of  the  estate  to  the  extent  of  the  provision,  and  entitles 
them  to  hold  it  until  the  provision  is  paid.  The  precept  ordains, 
that  real,  actual,  and  corporal  possession  of  the  lands  shall  be  given 
to  them,  for  the  more  sure  payment  of  L.  20,000  to  the  children. 
Nor  is  this  all ;  for  not  only  are  the  marriage-trustees  infeft  for 
payment  of  the  provision,  but  when  the  trust  1811  is  executed  or 
expires,  Mr  Macdonald^s  own  infeflment  in  the  estate  is  expressly 
burdened  with  this  sum  of  L.  20,000  in  favour  of  the  childrai. 
How  can  it  be  said  that  he  is  the  unlimited  fiar  of  that  L.  20,000, 
or  that  it  is  placed  entirely  at  his  disposal,  when  it  is  expressly 
rendered  an  incumbrance  upon  his  right  of  fee  ? 
*  The  case  may  be  viewed  in  another  light.  We  have  seen,  that 
an  obligation  to  infeft  the  husband  and  wife  in  conjoint  fee  and 
liferent,  and  the  children  nascituri  in  fee,  in  a  certain  sum,  which 
unquestionably  lefl  the  husband  the  fiar,  nevertheless  constituted 
a  jus  crediti,  because  it  was  followed  by  an  obligation,  that  as  often 
as  the  husband  should  uplift  the  sum,  he  should  reemploy  it;  and 
that  consequently,  the  husband  being  bankrupt,  action  lay  agains^ 
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the  cautioner,  the  Court  finding  the  import  of.  the  obligation  to  be,  ^  '^^A'ch  I83g. 

*  that,  in  all  events,  the  sum  should  be  secured  to  the  children,   ^"y^""^ 
But  in  this  case  there  is  a  much  stronger  obligation  than  to  employ  v.  Brown. 
and  re-employ, — for  the  fund  is  in  effect  placed  in  the  hands  of  the  ^  tt'    ^ 

,1  •     i»  1    •  Opinions  of 

mamage^trustees,  that  they  may  prevent  it  from  ever  bcmg  em-  Consulted 
ployed  except  in  implement  of  the  provision.  Nay,  there  is  a^"^^^ 
double  heritable  security  granted  to  thn  children,  for  not  only  are 
the  trustees  infeft  in  the  lands  for  more,  sure  payment  of  the  provi- 
sion, but  it  is  stipulated  that  the  fee  shall  return  to  Mr  Macdonald, 
under  the  burden  of  that  provision.  So  that  they  have  a  right  to 
two  separate  infeftments  for  their  security,  one  in  the  person  of 
their  trustees,  that  is,  in  effect,  in  their  own  persons  ;  and  another 
in  the  person  of  their  debtor,  constituting  a  real  burden  in  their 
favour* 

*  The  argument  on  which  Messrs  Herries,  Farquhar,  and  Co. 
chiefly  rely,  and  which  was  also  resorted  to  in  the  case  of  Brown 
V.  Govan,  is  founded  on  the  nature  of  a  right  in  security.  If  it 
be  conceded,  they  say,  that  Mr  Macdonald,  by  becoming  bound 
to  pay  a  sum  to  his  children  nascituri  at  his  death,  conferred  upon 
them  no  right  of  credit,  neither  did  he  confer  it  by  becoming  bound 
to  find  security,  or  by  actually  finding  security  for  implement ; 
because  an  obligation,  purely  accessorial,  cannot  extend  or  alter  the 
obligation  to  which  it  is  an  accessory,  for  it  is  an  axiom  of  law^ 
that  the  cautioner  cannot  be  bound  farther  than  his  principal.  We 
think  that  there  is  a  satisfactory  answer  to  that  argument.  The 
obligation  in  the  marriage-contract,  as  we  have  already  remarked, 
confers  in  terminis  a  right  of  credit ;  and  it  is  not  so  construed, 
only  because  a  presumption  arises,  from  the  relative  situation  of 
the  fiither  and  his  children,  that  he  does  not  intend  to  restrain 
himself  in  the  disposal  of  the  sum  provided,  or  against  any  acts 
except  those  of  gratuitous  or  fraudulent  alienation.  But  the  very 
circumstance  that  the  father  binds  himself  expressly  to  find,  or 
does  find  security  '  for  the  sure  payment  of  the  sum',^  shows  the 
meaning  of  parties  to  be,  that  it  should  in  all  events  be  made  forth- 
coming to  the  children,  and  the  extraneous  presumption  being  re- 
moved, the  obligation  is  lef^  to  take  effect,  according  to  the  natu- 
ral and  proper  import  of  the  terms  in  which  it  is  conceived.  Take 
the  case,  that  the  father  binds  himself  in  his  marriage-contract,  to 
find  personal  caution  for  implement  of  a  provision  of  this  kind,  or 
that  a  person  is  bound  as  cautioner  along  with  him  in  the  contract, 
it  is  admitted  on  all  hands,  that  in  modem  practice  (though  an- 
ciently it  was  not  so)  the  cautioner  is  liable  to  the  children,  if  the 
fiither  should  become  bankrupt.  But  if  the  father^s  obligation  im- 
ported nothing  more  than  that  he  should  do  no  gratuitous  deed  to 
the  prejudice  of  the  children,  and  if  he  does  no  gratuitous  deed  to 
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ft  Maich  1838.  <  their  prejudice,  the  implement  on  his  part  is  complete,  and  con- 
""^"y^^^  *  sequently  his  cautioner  for  implement  ought  to  be  no  fiirther  liable 
V.  Brown.  ^  But  Mr  Erskine  obseryes,  that  marriage-settlements  of  this  <k- 
TT"  .  *  scription  are  *  eflectual  against  a  cautioner  who  has  engaged  him- 
CoDsoited  ^  self  in  the  roarriage-contract  for  the  father^s  performance  of  his 
jQdges.  4  obligation,  for  the  plain  language  of  that  engagement  is,  that  he 
^  shall  make  the  provision  effectual  to  the  heir,  in  case  the  father 

<  himself  should  fail/     Op  the  very  same  principle,  if  the  fiithei^B 

<  heritable  estate  is  engaged  for  the  performance  of  the  obligation, 

*  by  an  infeftment  over  it,  standing  in  the  person  of  the  children,  or 

*  what  is  precisely  equivalent,  in  the  person  of  trustees  for  their  be- 

*  hoof,  the  plain  language  of  that  engagement  is,  that  the  providiHi 

<  shall  be  made  effectual  by  means  of  the  infeftment,  if  the  father 

*  fails  to  do  so  out  of  his  other  means.     We  can  see  no  disdnction, 

*  in  so  far  as  this  point  is  concerned,  between  the  obligation  of  a  per- 

*  sonal  cautioner,  and  the  incumbrance  on  an  heritable  estate.    If 

<  the  incumbrance  is  effectual  as  security  only  against  gratuitous 

*  deeds,  the  obligation  of  the  cautioner  should  not  extend  farther; 

*  and,  on  the  other  hand,  if  the  cautioner  is  bound  that  the  whole 

<  sum  shall  be  forthcoming  to  the  children,  the  infeftment  must,  in 
'  like  manner,  be  available  for  the  whole  sum.  If  there  is  any  dis- 
^  tinction  between  the  two  cases,  we  think  it  is  in  favour  of  the 

<  children  ;  for,  since  the  infeftment  is  published  by  the  record,  aD 

<  the  arguments  against  a  jus  crediti,  founded  on  the  danger  of  latent 

*  rights  between  fathers  and  their  children,  on  the  expediency  of 
^  freedom  of  commerce,  and  the  power  of  contracting  debt  where  the 

*  whole  is  not  duly  certiorated  of  the  restraint,  are  entirely  removed. 
*'  Further,  there  is  a  great  deal  more  in  a  real  security  dian  in  the 

*  personal  obligation  of  the  cautioner,  for  the  proVirion  is  actoiOy 

<  delivered  over  into  the  hands  of  the  trustees,  since  they  are  pot 

*  into  the  actual  and  corporal  possession  of  the  lands,  to  be  held  by 

*  them  for  the  use  of  the  children,  and,  as  has  been  before  remarked, 

*  it  is  the  same  thing  as  if  the  children  themselves  had  been  put  into 

*  the  fee  of  the  lands. 

<  It  appears  to  us  that  the  opinion  of  Lord  Eskgrove,  in  the  case 
^  of  Redcastle,  throws  light  upon  this  point.     It  was  strongly  argoed 

*  for  the  creditors  in  that  case,  that,  as  the  provision  was  not  pay- 

*  able  till  after  the  father^s  death,  it  only  afibrded  a  spes  sucoesiionis; 

<  and  although  interest  was  payable  from  a  term  which  might  happen 
in  his  lifetime,  that  action  could  be  competent  against  him  only  for 
the  amount  of  the  interest,  but  not  of  the  principal,  and  consequently, 

*  that  quoad  the  principal,  the  obligation  stood  in  the  oidinaiy 

*  situation.     Lord  Eskgrove  observes — ^  I  am  for  adhering  to  die 

*  former  judgment.    Every  question  in  a  marriage*contract,  in  which 
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children  are  ooBoerned,  is  to  be  interpreted  favourably  for  the  child-  ^  ^*"*  ^®^ 
ren  ;  for  marriages,  so  far  as  children  are  concerned,  are  onerous,  „    .  V^J**^ 
and  entitled  to  a  liberal  construction  in  favour  of  the  children.     If  o.  Brown, 
clauses  appear,  which  can  receive  no  other  interpretation  than  a  jus  opini^i^T^ 
successionis,  there  is  no  help  for  it     But  vhen  a  provision  is  given  Consulted 
in  terms  that  bestow  a  jus  crediti,  and  give  a  ground  of  action  to  "^^ 
the  children  against  the  father,  they  are  as  truly  onerous  as  any 
debt  which  the  father  can  be  owing.     This  contract  gives  a  pro- 
vision to  the  children  :  had  there  beeii  trustees,  might  not  they 
have  pursued  the  father  for  security  ?   Surely.     Had  the  marriage 
dissolved  after  the  existence  of  two  children,  then  the  younger  must 
have  had  an  interest  to  pursue  for  security ; — ^when  there  is  none, 
they  have  «U  a  joint  interest.     It  is  highly  proper  for  the  commu- 
nity, that  obligations  of  this  kind  should  be  liberally  interpreted.'* 
It  was  inferred  in  that  case,  therefore,  from  the  clause  with  regard 
to  interest,  that  if  there  had  been  marriage-trustees,  they  might 
have  pursued  for  a  security,  on  which  ground  it  was  held  that  the 
provision  conferred  a  proper  jus  crediti.     But  in  the  present  case 
there  are  marriage-trustees ;  and  it  is  not  matter  of  inference  that 
they  might  pursue  for  security,  because  it  is  expressly  conditioned 
that  they  shall  have  a  security  ;  and  moreover,  the  security  itself 
is  actually  given  to  them  by  means  of  an  infeftment,  the  highest  of 
all  securities.    This,  therefore,  is  plainly  an  a  fortiori  case,  accord- 
ing to  the  opinion  of  one  of  the  first  legal  authorities  of  the  last  cen- 
tury. 

*  Further,  it  may  be  remarked,  that  the  presumption  of  law  has 
been  reversed  with  regard  to  provisions  of  this  nature,  and  that  it  is 
now  more  in  accordance  with  the  present  state  of  society,  and  the 
probable  views  of  parties  entering  into  marriage  settlements.  For- 
merly, *  it  was  held  that  contracts  of  marriage  are  favourable  and 
onerous,  in  so  far  as  concerns  the  liferents  provided  to  wives ;  but 
quoad  childrcn'*s  provisions,  they  are  never  reckoned  onerous  but  in 
competition  with  the  father  or  children  of  another  marriage,  and 
noways  restrain  or  Innd  up  the  father  from  contracting  posterior 
debts,  but  only  that  he  shall  do  no  voluntary,  gratuitous,  or  frau- 
dulent deed  to  their  prejudice.^  And  the  rubric  of  the  case  of 
Gordon  v.  Sutherland  is  in  these  terms-^'  A  settlement  in  a  con- 
tract of  marriage  is,  in  dubio,  not  understood  to  give  more  to  the 
heirs  nascituri,  than  a  spes  successionis.^  But  the  presumption,  as 
laid  down  by  Lord  Eskgrove,  is  exactly  the  opposite.  Marriage- 
contracts,  he  says,  *  in  so  far  as  children  are  concerned,  are  one- 
rous, and  entitled  to  a  liberal  construction  in  their  favour ;  and  it 
is  only  when  clauses  appear  which  can  receive  no  other  interpreta* 
tioB  than  a  jus  successionis^^  that  the  children  are  to  be  denied  the 
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9  March  1838. «  right  of  proper  creditors.  The  first  presumption  was  Dataral,  s 
S^.^  ~^  *  century  and  a  half  ago,  when  Scotland  was  a  poor  country,  and  when, 
V.  Brown.     ^  in  the  ordinary  case,  no  man  could  well  afford  to  deprive  himself 

Opinions  of    *  ^^  ^^^  ^*^  ®^  ^^^  trifling  capital  that  might  be  in  his  hands.    The 

Consulted      ^  reverse  is  the  case  now,  where  there  are  few  parties  to  written  msr- 

^  ^^         ^  riage-settiements  who  do  not  wish  that  some  provision  should  be 

*  effectually  secured  for  the  benefit  of  the  younger  children.     Take 

*  the  present  instance.  It  cannot  for  a  moment  be  supposed,  when 
^  an  English  lady  of  high  rank  and  considerable  fortune,  was  msr- 
'  rying  a  gentleman  of  extensive  landed  estates  in  Scotland,  and 

*  those  too  placed  under  a  strict  entail  in  favour  of  the  heir-male  of 

*  the  marriage,  that  it  was  the  intention  of  the  lady,  or  of  her  friends 
^  and  trustees,  parties  to  the  contract,  that  all  the  younger  children 
^  should  be  left  totally  unprovided  for,  in  case  the  husband's  afliffs 

*  should  become  embarrassed.  And  such  is  the  ordinary  state  of 
^  matters  in  these  days,  well  warranting  the  rule  of  construction  whidi 
^  Lord  Eskgrove  adopted  in  the  case  of  Redcastle. 

*  Two  precedents  only  have  been  found,  which  can  be  considered 

*  as  exactly  or  nearly  in  point.     The  first  is  that  of  Brown  v.  6o- 

*  van,  just  alluded  to,  in  which  a  jointure  was  provided  to  a  wife, 
^  and  a  sum  to  children  nascituri,  by  the  marriage-contract,  and  there 

<  was  an  obligation  on  the  husband  to  convey  in  security  a  piece  of 
^  ground  in  favour  of  the  wife  and  children,  with  a  precept  of  sasine 

<  for  infefting  her  for  her  own  behoof,  and  in  behalf  of  the  children. 

*  In  that  case  the  Second  Division  of  the  Court  found  that  the  cfail- 
^  dren  had  only  a  spes  successionis.     We  think  it  possible  to  take  a 

*  distinction  between  that  case  and  the  present,  founded  on  the  am- 
^  biguous  and  blundered  terms  in  which  the  deed  was  executed.  But 
^  it  is  unnecessary  to  do  so,  for  the  decision  was  pronounced  by  the 

*  narrowest  possible  majority,  reversing  the  judgment  of  Lord  Pit- 

*  milly,  who  was  the  Ordinary.  On  the  other  hand,  in  Bushby,  &e. 
^  v.  Renny,  the  same  point  was  decided  unanimously  the  other  way 

*  in  the  First  Division  of  the  Court.  If  the  second  decision  is  not 
^  held  to  derogate  from  the  first,  and  to  render  it  of  no  authority, 
*•  they  ought,  at  least,  to  neutralize  each  other,  and  leave  the  ques- 
^  tion  open,  for  there  is  no  other  case  in  point. 

^  The  attempts  which  have  been  made  by  Messrs  Herries,  Far- 

*  quhar,  and  Co.  to  distinguish  the  case  of  Bushby  from  the  present, 

*  appear  tons  entirely  unsuccessful.  First,  It  is  said,  that  in  Bo^- 
^  by'*6  case  the  sum  provided  for  the  children  was  set  apart  as  a  ca- 

<  pital  for  answering  the  widow^s  jointure.     But  it  is  plain  that  that 

<  circumstance  would  not  affect  the  right  of  the  children,  nor  was  it 

*  ever  held  to  do  so  in  similar  circumstances.     In  the  case  of  Young 

*  V.  Carse^  the  father  was  obliged  to  eo^ploy  the  tocher  insecurity  to 
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his  wife  in  liferent  and  the  children  in  fee;  yet  his  onerous  assig-^  March  183& 
nee  was  preferred  to  the  children.     And  in  Lockhart  ▼.  Lockhart,  *^ 

a  similar  judgment  was  giyen*  Then  it  is  said  that  Bushby  exe-  v.  Brown. 
cuted  a  bond  of  corroboration,  and  certainly  that  would  have  been  ^.  ."~  - 
of  importance  if  the  bond  bad  been  granted  to  the  children  nomi-  Consulted 
natim  after  they  came  into  existence.  But  that  was  not  the  case.  *^^ 
It  was  intended  solely  to  supply  a  defect  in  the  execution  of  the 
contract,  which  had  not  been  duly  subscribed.  The  provision  in 
the  bond  was  the  same  verbatira  as  in  the  contract,  and  it  was  in  fa- 
vour of  liberi  nascituri.  Then  it  is  said,  that  in  Bushby 's  case, 
lands  were  disponed  to  trustees  in  security  ;  but  the  infeftment  in 
security  in  favour  of  the  trustees  in  this  case  is  exactly  equivalent, 
for  an  infeftment  implies  a  disposition  of  the  lands.  Then  it  is 
said  that  Bushby  had  a  power  of  redemption  on  paying  a  certain 
sum  to  the  trustees,  but  the  substitution  of  money  for  land  can 
make  no  difference  in  so  far  as  the  present  question  is  concerned. 
JLastly,  It  is  said  that  there  was  a  clause  of  absolute  warrandice  in 
Bushby^s  contract  If  there  was  such  a  clause,  it  is  not  mentioned 
in  the  report,  and  does  not  appear  to  have  been  founded  upon, 
either  at  the  Barer  on  the  Bench.  But  at  any  rate  it  appears  to  us, 
that  a  clause  warranting  implement  can  in  no  view  have  a  different 
or  more  extensive  effect  than  a  real  security  given  for  it,  that  is,  in 
ascertaining  the  import  of  the  obligation  to  which  either  of  them  is 
adjected.  Both  of  them  equally  infer  that  it  is  a  proper  right  of 
credit,  and  not  a  hope  of  succession,  which  parties  have  in  view  for 
the  children  when  they  enter  into  the  contract. 

*  For  these  reasons,  we  are  of  opinion  that  the  interlocutor  of  the 
Lord  Ordinary  is  well  founded.^ 

Lard  Glenlee. — *  Although  cases  may  be  imagined,  to  which  I 
might  doubt  if  some  parts  of  the  foregoing  opinion  could  be  safely 
applied,  yet,  in  so  far  as  concerns  this  individual  case  itself,  I  con- 
cur in  the  result,  that  the  Ordinary^s  interlocutor  ought  to  be  ad- 
hered to.^ 

Lord  Medwyn*-^^^  I  have  great  hesitation  in  going  the  whole 
length  that  the  reasoning  in  this  opinion,  and  the  dictum  referred 
to  in  the  case  of  Redcastle,  would  seem  to  warrant ;  and  I  am  not 
inclined  to  hold  that  the  views  entertained  by  our  predecessors,  of 
the  obligation  by  a  father  in  his  contract  of  marriage  in  favour  of 
children  nascituri,  can  be  got  the  better  of  at  once  by  the  theory 
here  so  well  argued,  and  that  they  must  now  be  held  obsolete,  and 
inapplicable  to  the  present,  as  an  altered  state  of  society.  There 
are  various  methods  by  which  a  jus  credits  can  be  vested  in  chil- 
dren, and  the  power  of  the  father  to  defeat  their  interests,  even  by 
onerous  deeds,  excluded ;  and  if  none  of  these  are  adopted,  it  may 
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9  March  \ms.  «  ^gH  be  supposed  that  it  was  not  iDtended  to  deprive  the  father  of 

*  the  management  of  his  property,  which,  if  left  with  him,  he  may 
^  manage  most  beneficially,  the  advantage  of  which,  it  ia  natunl  to 

*  suppose,  will  accrue  to  his  children.     I  do  not  question  the  law 

*  laid  down  in  Douglas,  2Sd  July  17S4.     It  was  approved  of  in  the 

<  case  of  Sutherland  of  Little  TorboU,  and  also  in  a  case  reported  by 

*  Monboddo.  The  anonymous  case  mentioned  by  Kamea,  who  gives 
^  only  his  own  argument  in  the  case  of  SutherUmd,  is  not  known  to 

*  be  reported  any  where,  and  is  not  noticed,  either  by  Kilkerran  or 
f  Falconer  in  their  reports  of  the  case  of  Little  TorboU,  so  that  the 
^  particulars  of  it,  or  the  reasoning  of  the  Court,  we  have  not  in  bo 
^  full  and  authentic  a  manner  as  would  be  desirable :  And  roost  as- 
*'  suredly  the  Court  did  not  subsequently  draw  the  inference  6om  it 

<  that  is  now  done,  nor  to  the  same,  or  indeed  any  extent,  in  come- 

*  quence  of  it,  alter  their  former  views  on  this  sulgect     And  I  am* 

*  fess  I  would  not  incline  to  hold,  in  the  case  of  an  obligation,  to  pro* 

*  vide  a  sum  to  children  nascituri,  payable  only  after  the  father's 
^  death,  that  the  adjection  of  an  obligation  to  infeft,  or  even  an  io- 

*  feftment  given  in  land,  and  although  to  trustees  for  the  chikJieOi 
^  declared  to  be  in  security  and  for  more  sure  payment  of  the  peno« 
^  nal  obligation,  would  enable  the  children  to  compete  in  the  father's 

*  lifetime  with  his  onerous  creditors,  entitled  instantly  to  raise  dili- 
^  gence  against  him,  and  enforce  payment.  In  an  ordinary  boud&r 
^  a  sum  of  money,  the  effect  of  such  a  clause  is  merely  to  add  real  le- 

*  curity  to  personal,  but  it  in  no  other  respect  alters  the  character  of 

*  the  debt ;  so  that  if  it  be  contingent  or  conditional,  it  remains  con* 

*  tingent  or  conditional  stiU,  only  when  it  is  purified,  it  is  secured 
^  against  the  effect  of  subsequent  contractions  by  the  debtor.    Even 

*  were  the  addition  of  heritable  security  to  such  a  personal  obliga- 

*  tion,  of  no  use,  if  it  did  not  secure  the  children  against  the  father's 

*  subsequent  debts,  this  would  be  no  reason  for  giving  it  a  omstnic- 
^  tion  totally  adverse  to  its  character  of  merely  securing  the  personal 

*  obligation.     But  the  use  of  such  a  clause  is  obvious  and  import- 

*  ant.     It  will  be  preferable,  immediately  upon  the  obligation  be- 

*  coming  effectual  by  the  death  of  the  father,  to  the  diligence  of  all 
^  creditors  merely  personal  at  his  death,  and  save  the  risk  of  the 
^  children  being  cut  out  of  their  preference  over  these  creditors,  or 

*  over  the  creditors  of  the  heir  using  diligence  after  three  years  from 

*  the  death  of  the  ancestor,  as  occurred  in  the  cases  of  Cochranei 
«  10th  March  1835,  and  Miller,  5th  July  1836. 

*  I  am  not  moved  by  the  circumstance,  .that  if  a  father  binds  him* 
^  self,  along  with  a  cautioner,  to  provide  a  certain  sum  for  his  chil* 
^  dren,  the  cautioner  is  liable  to  the  children,  if  the  father  should  be- 
^  come  unable  to  fulfil  the  obligation ;  although  it  is  said,  if  the 
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father  does  bo  gratuitous  deed  to  their  prejudice,  the  implement  on  ^  M«'<^  ^^^ 
his  part  is  complete,  and  consequently  the  cautioner  for  implement       .  ^  ^ 
ought  to  be  no  further  liable.     For  it  is  well  known  that  a  cautioner  v.  Brown. 
may  be  more  strictly  bound  than  the  proper  debtor.     One  may  be  opioj^^ 
^  cautioner  fer  a  debtor  who  is  not  himself  civilly  or  fully  obliged,  Consulted 
for  a  cautionary  obligation  may  be  effectually  interposed  to  an  obli*  Judges. 
gation  merely  natural.     Thus  a  cautioner  in  an  obligation  where 
the  debtor^s  subscription  is  not  legally  attested,  or  a  cautioner  for  a 
married  woman,  or  for  a  minor  acting  without  his  curators,  is  pro- 
perly obliged,  although  the  debtor  himself  should  get  free  by  plead- 
ing the  statutory  nullity,  or  his  own  legal  incapacity.^  And  why  is 
it  that  the  cautioner  interposes  ?  Just  to  provide  for  the  case  of  the 
inability  of  the  father,  if  by  onerous  contractions  he  should  render 
himself  unable  to  ful61  his  obligation :  and' why  is  the  cautioner  in 
such  a  case  bound  to  the  children  ?  Because  the  claim  competent  to 
the  child  in  such  a  case,  is  not  as  heir  of  the  father,  but  as  credi- 
tor to  the  cautioner,  who  has  bound  himself  absolutely  to  fulfil  the 
obligation ;  and  he  must  do  this  without  relief  from  the  party  in 
whose  favour  he  is  bound,  or  from  any  of  the  onerous  creditors  of 
the  father  with  whom  he  cannot  compete,  nor  could  he  interfere  to 
prevent  their  securing  themselves  by  diligence.    He  might,  no 
doubt,  secure  himself  by  an  infeftment  in  security  of  his  obligation, 
but  in  no  other  way  could  he  compete  with  subsequent  creditors. 
But  I  cannot  see  the  analogy  between  the  obligation  of  a  cautioner 
in  such  a  case,  and  the  adjection  of  heritable  security  to  the  perso- 
nal  obligation  of  a  father  in  his  contract  of  marriage.     The  father 
and  the  lands  in  this  case  do  not  become  two  distinct  debtors  to  the 
child,  the  one  of  which  may  be  bound  when  the  other  is  not :  there 
18  but  one  debtor  liable  in  his  person  and  personal  property,  but 
binding  also  his  real  property  in  further  security  of  his  personal 
obligation.     It  is  but  one  obligation  with  two  species  of  security  ; 
and  if  the  obligation  fiiils  by  an  act  legally  within  the  power  of  Uie 
debtor,  without  imposing  any  new  obligation  upon  him,  the  secu- 
rity must  fall  of  course. 
<  I  am  not  prepared  to  hold  the  case  of  Brown  against  Grotan  ill 
decided,  nor  the  opinion  of  Mr  Bell,  voL  i.,  p.  553,  ill-founded,  that 
it  has  no  effect  in  conferring  a  jus  credit!  upon  the  children,  that 
he  grants  heritable  security  to  the  wife  or  any  other  person  in  the 
name  of  his  children.^    And  if  I  concur  in  the  conclusion  arrived 
at  in  this  opinion,  it  can  only  be  by  considering  this,  as  to  the  obli- 
gation in  favour  of  the  children,  as  a  very  special  case ; — ^for  the 
obligation  is  very  peculiar.     There  is  not  here  a  personal  obliga- 
tion complete  in  itself,  and  bearing  to  be  the  amount  of  the  obliga- 
tion come  under,  and  followed  up  by  the  addition  of  heritable 
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9  March  1838. «  curity.     But  the  primary  obligation  comes  to  be  the  consdtutioiiof 

^  It  ~&c  *  *^*®  security,  showing  that  this  was  mainly  in  the  contemplation  of 

V.  Brown.    ^  the  parties,  and  that  their  intention  was  to  make  the  proviaon  of 

Opinions  of  *  ^^^  childem  indefeasible  by  any  act  of  the  father.   For  Clanransld 

Consulted     <  binds  himself  to  infeft  and  seize  the  trustees  for  the  children  in  the 

^  ^^       *  lands  hereinafter  conveyed,  in  security  and  for  the  more  sure  pty- 

*  ment  of  the  sum  of  L.  ^0,000,  which  he  hereby  binds  and  obli^ 

*  himself  to  pay  to  the  children  of  the  said  marri^e,  payable  witliin 

*  six  months  after  his  death.^     The  contract  then  contains  a  precept 
^  of  sasine  for  infefting  them  in  the  lands,  in  security  and  more  sore 

*  payment  of  the  provision ;  and  farther,  there  is  a  precept  for  infeft- 

*  ing  Clanranald  and  the  heir-male  of  the  marriage  in  the  lands, 

*  with  and  under  the  burden  of  the  aforesaid  provision  to  the  younger 

*  children.^  Infeftment  being  taken  by  the  trustees  in  October  181 S, 

*  and  by  Clanranald  in  February  1817,  in  terms  of  the  respectiTe 
^  precepts  in  their  favour,  the  burden  in  favour  of  the  one,  and  under 

<  which  the  other  held  the  lands,  was  duly  published  to  the  woiid, 

*  when  in  1823,  Henries,  Farquhar,  and  Co.  made  the  advance  to 

*  Clanranald  which  they  now  seek  to  secure  by  this  process.    And, 
^  upon  the  whole,  without  trenching  on  what  seems  well  fixed  in  oor 

<  law,  I  think  I  may  come  to  the  conclusion,  that  the  meaning  and 

<  object  of  the  parties  is  so  plain,  to  give  more  than  a  defeasiUe  spes 

*  successionis,  and  the  intention  and  endeavour  to  carry  it  into  efleet, 

*  so  palpable,  by  the  peculiar  terms  of  the  clause  in  which  the  heri- 
^  table  security  seems^alone  contemplated ;  and  farther,  as  this  wtf 

*  not  latent,  but  made  known  by  publication  in  the  records,  it  may 

*  be  held  that  here  the  children  have  a  jus  crediti,  which  will  be  ef- 

*  fectual  against  subsequent  onerous  contractions  of  the  father.^ 

Lord  Justice-Clerk,-^*  Notwithstanding  the  circumstances  which 

*  no  doubt  do  distinguish  the  present  case  from  most  of  the  others 

<  that  have  occurred,  with  regard  to  a  provision  in  a  contract  of  mar- 

*  riage  by  a  father  liberis  nasciturb,  but  the  payment  neither  of  the 
^  principal  nor  interest  of  which  is  to  take  effect  till  after  his  death, 

*  I  cannot  entirely  acquiesce  in  the  grounds  of  the  opinion  which 

*  has  been  delivered  by  the  great  body  of  the  consulted  Judges.  But 

*  on  attending  to  the  circumstances  of  this  case,  and  particularly  to 

<  the  infeftments  in  the  estate  of  Clanranald,  which  followed  under 

*  the  contract  of  marriage  in  question,  both  in  favour  of  the  trustees 

*  for  the  children,  and  also  in  the  person  of  Mr  Macdonald  himself, 
«  under  the  express  burden  of  the  provision  contained  in  his  contract 

<  of  marriage,  I  feel  myself  warranted,  though  with  some  difficulty, 

<  in  holding,  that  the  pursuers,  the  posterior  creditors  of  Mr  Mac- 

<  donald,  are  not  entitled  to  prevail  in  the  present  action,  so  as  to 
«  carry  off  the  estate  to  the  prejudice  of  the  children  of  thac  mar- 

*  riage.^ 
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At  the  advising,  after  these  opbions  had  been  returned, —  ^  ^«^  'fi3& 

Lord  Mackensde.* — On'^the  first  point,  I  coincide  -with  the  opi-   ^'^TV^ 
nion  of  the  Lord  Justice-Clerk.     1  do  not  go  the  whole  length  of  v/btowd.  ' 
the  opinions  of  the  majority,  nor  to  the  extent  of  concurring  with  the     .  : — 
doctrine  of  Lord  Eskgrove.     In  the  special  circumstances  of  this  Court, 
case,  I  concur  in  the  result  come  to. 

The  next  question  arises  out  of  the  supplementary  summons, 
which  concludes,  ^r.?^,  that  the  pursuers  are  creditors  of  Macdonald 
of  Clanranald,  about  which  there  is  no  dispute,  but  it  concludes  fur- 
ther that  the  defender  has  no  right,  as  an  onerous  creditor,  to  com- 
pete with  the  diligence  of  the  pursuers.  At  first  I  experienced  con- 
siderable difficulty  upon  this  point,  but  I  now  chink  that  the  defend* 
er  ought  to  be  assoilzied  on  two  grounds,  Ist,  That  he  has  a  prefe* 
rable  right  under  the  trust ;  and,  Mly^  Because,  if  he  had  not  such 
right,  he  would  have  a  pari  passu  claim.  It  must  be  observed,  that 
the  pursuers  are  mere  personal  creditors  of  the  present  Macdonald  of 
Clanranald,  and  it  appears  to  me  that,  under  the  trust  deed  of  1811, 
taken  along  with  the  marriage-contract  of  the  late  Clanranald,  a  pre- 
ferable right  is  given  to  the  defender.  The  trust  of  1811  is  for  pay- 
ment of  past  debts,  and  various  other  purposes  specified ;  but  it  con- 
tahis  full  power  of  alienation,  and  contracting  debt  for  the  purpose 
of  the  trust ;  and  gives  the  trustees  right  to  full  relief  of  all  obliga* 
tions  before  denuding.  And  it  is  specially  provided  that  they  are  to 
be  denuded  in  favour  of  Clanranald,  or  any  heir  of  entail  he  may 
appoint,  and  so  as  to  preserve  the  efiect  of  any  entail  he  may  make 
in  respect  to  the  remainder  of  the  estate.  Then  Clanranald  entered 
into  a  marriage-contract,  to  which  they  are  parties,  and  in  which  he 
and  they,  in  consideration  of  a  sum  of  L.  10,000  paid  to  the  trus- 
tees for  the  purposes  of  the  trust,  agree  that  an  entail,  binding  him- 
self, and  irrevocable,  shall  be  executed  by  him  in  favour  of  the  heir 
of  the  marriage.     And  the  trustees  expressly  bind  themselves  ^  to 

*  denude  of  the  lands  and  others  above  described,  or  of  so  much 

*  thereof  as  shall  remain  unsold,  for  the  purposes  of  the  said  trust, 
^  hi  such  manner  as  to  secure  the  succession  to  the  same  lands  and 

*  others  to  the  heirs-male  of  the  said  marriage,  and  the  heirs  whom- 

*  soever  of  their  bodies,  the  eldest  heir-female  succeeding  without  di* 

*  vision,  and  excluding  heirs-portioners ;  whom  failing,  to  the  other 
^  heirs  above>mentioned,  in  the  order  above  specified ;  and  the  said 

*  Ranald  George  Macdonald  hereby  binds  and  obliges  himself,  and 

*  his  heirs  and  successors  whatsoever,  to  concur  with  the  said  third 

*  parties  to  these  presents,  in  enabling  them  so  to  denude.^ 

Here  was  an  express  obligation  undertaken  by  the  trustees,  as 

*  The  Speeches  of  Lords  Mackenzie  and  Corehouse  are  taken  from  their  Lordships' 
notes. 


596  DECISIONS  OF  THE  Na  84 

9  March  183&  trustees,  in  consideration  of  a  large  sum  made  over  for  the  purposes 
'~^T  ^  of  the  trust,  to  fulfil  the  obligation  of  Clanranald,  consented  to  hj 
V.  Brown.  *  them,  that  the  lands  should  be  entailed  strictly  and  irrevocably  on 
o  ^ni~  of  ^^  ^^^^  ^^  ^^^  marriage.  I  consider,  in  the^r^i  place,  that  this 
Court.  obligation  was  fully  binding  on  the  trustees,  as  it  was  undertake  for 

an  onerous  consideration.  Whether  the  marriage  inferred  onerosily 
against  the  trustees  or  not  it  is  unnecessary  to  inquire,  because  tlie 
sum  paid  for  the  purposes  of  the  trust  of  itself,  make  the  obUgatioo 
onerous.  In  the  second  place,  I  think  it  was  competently  under- 
taken by  the  trustees  under  the  trust.  It  was  both  their  right,  and 
duty,  to  give  effect  to  the  trust  powers  of  alienation  and  contracting 
debt  for  the  payment  of  the  debt  of  Clanranald,  as  well  as  to  the 
power  of  denuding  in  support  of  any  conveyance  to  be  executed  by 
him.  They  were  fully  infeft,  and  any  obligation  which  it  was  didr 
duty  to  perform]  under  the  trust,  rested  on  their  infeftments,  and 
through  them  was  preferable  on  the  estate.  The  trustees  were  bound 
and  entitled  to  hold  the  estate  till  relieved  of  their  obligations.  They 
were  not  bound  to  reconvey  till  they  were  relieved  from  the  obliga- 
tion, or  until  full  effect  had  been  given  to  it.  The  trustees,  there- 
fore, were  entitled  and  bound  to  hold  for  these  purposes  of  the  tmst, 
and  to  be  relieved  of  their  obligation  before  they  denuded.  There- 
fore, by  virtue  of  their  infeftment  under  the  trust,  and  the  oUigatioB 
which  I  have  mentioned,  and  looking  to  the  marriage-contract,  I 
think  the  heir  of  entail  must  have  a  preferable  right  over  the  personal 
creditors  of  Clanranald. 

But,  in  the  secofid  place,  if  any  good  ground  should  be  found  to 
deny  him  this  preference,  then  I  conceive  that  the  defender  has  at 
least  a  claim  to  come  in  pari  passu  with  the  other  creditors.    The 
pursuers  found  their  plea  on  the  case  of  Ascog,  and  maintain  that 
here  the  right,  asin  that  case,  arises  from  an  imperfect  entail ;  but  that 
case  is  not  in  point.     In  that  case  the  claim  was  made  under  a  de- 
fective entail ;  but  the  judgment  went  on  the  ground,  that  there  wai 
no  suflScient  evidence  that  the  entailer  intended  anv  effect  at  all,  if 
not  through  the  direct  operation  of  the  entail  as  a  complete  entail 
under  the  statute  1685  ;  but  here  the  case  is  different    No  entail 
has  actually  been  made,  but  a  distinct  obligation  to  make  one  has 
been  undertaken,  which  has  not  been  done,  and  which,  assuming  it 
cannot  be  done  cum  effectu  in  any  possible  way,  still  the  obligation 
to  do  it  is  certainly  onerous.     There  is  no  question  of  the  intention 
of  the  marriage-contract,  and  that  Clanranald  is  bound  to  do  it,  if  it 
can  be  done  in  any  possible  way  ;  and  an  action  would  lie  against 
him  to  make  a  deed  in  terms  of  bis  obligation.     Why,  therefore, 
may  an  action  not  lie  for  an  equivalent,  in  so  far  as  it  is  possible  to 
carry  the  obligation  into  effect,  on  the  principle  expressed  in  the 
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Hitxim  in  loco  facd  imprestabilis  subic  damnum  et  interesse  ?   Sup-  ^  ^>»^  ^^S^* 
pose,  on  receipt  of  L.  10,000,  ft  party  obliged  himself  to  convey    "^^V^*^ 
hb  estate  to  another  by  a  deed  of  strict  entail,  and  that  he  was  then  p.  Brown. 
preyented  from  executing  it,  could  he,  while  still  retaining  the  mo-     7T"  ^ 
ney,  plead  that  he  was  bound  for  nothing  at  all  ?    Suppose  that  he  court. 
had  idienated  the  land,  was  he  thus  to  be  free  from  the  obligation  ? 
It  might  be  said  that  he  might  pay  back  the  money ;  but  even  that 
I  do  not  think  would  free  him  from  a  claim  of  damages,  as  that 
would  not  be  ful611ing  the  obligation  he  undertook.     But  if  he  re- 
tained the  money,  or  if  the  consideration  could  not  be  paid  back,  as, 
for  instance,  if  it  consisted  in  my  having  made  an  irrevocable  entail  on 
him  and  his  heirs,  who  had  thus  a  jus  qusesitum,  in  that  case  it  could 
not  be  paid  back  ;  and  yet  there  would  be  no  good  ground  for  main- 
taining that  there  was  no  claim  under  the  obligation,  on  the  plea 
that  it  was  impossible,  because  there  was  a  pecuniary  value  which 
might  be  paid  for  it.     I  think  this  is  the  state  of  Clanranald  in  re- 
gard to  this  estate,  and  the  obligation  undertaken  by  his  trustee  and 
himself  regarding  it  in  favour  of  the  defender.     I  think  the  heir- 
male  might  sue  for  implement  of  the  oUigation ;  and  that,  if  it  was 
not  fulfilled,  as  it  was  capable  of  a  pecuniary  value,  he  would  not 
be  excluded  from  competing  with  the  personal  creditors,  as  nothing 
had  been  done  which  inferred  that  he  should  be  so  excluded. 

T»ord  Corehouae, — On  the  first  point  I  retain  my  former  opinion, 
having  been  one  of  the  Judges  consulted.     In  regard  to  the  second 
point  I  think  this  case  is  one  which  is  attended  with  great  difficulty. 
I  have  changed  my  original  opinion  in  the  course  of  the  discussion 
which  has  taken  place.    The  point  in  question  arises  from  the 
untechnical  way  in  which  the  deeds  have  been  framed.    A  very 
slight  variation  of  expression  would  turn  the  scale  either  one  way  or 
the  other.     In  the  first  argument  of  the  parties,  there  was  nothing 
opposed  to  the  pursuers,  but  the  entail  contained  in  the  marriage- 
contract  of  1812.     I  thought  this  not  a  sufficient  defence  because 
it  was  defective  in  a  question  with  creditors,  all  the  fetters  being 
imposed  by  a  reference  to  the  entail  1810 ;  and  therefore  by  the  au- 
thority of  Erskine,  and  the  case  of  Gamock,  and  many  other  deci- 
sions, they  were  not  efiectual  against  creditors.   For  these  and  many 
other  reasons  not  now  necessary  to  enter  upon,  I  was  of  opinion  that 
the  pursuers  were  well  founded  to  this  extent,  that  the  estate  was 
attachable  by  their  diligence,  and  that  they  and  the  heir  were  en- 
tided  to  compete  as  onerous  creditors. 

But,  by  the  last  argument  in  the  minutes,'and  at  the  Bar,  the 
case  was  put  on  a  diflerent  footing.  The  heir  betakes  himself  to 
a  defence,  not  upon  the  entail,  but  retreats  to  the  shelter  of  the 
trust-deed,  and  there  his  position  is  less  assailable. 
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9  Mazcb  1838* 


Herries,  &c.  v. 
Brown* 

Opinion  of 
Court. 


In  1810  a  complete  and  r^ular  entail  of  the  estates  of  Clan- 
ranald;  with  the  usual  clauses  and  fetters,  was  executed  and  record- 
ed in  the  register  of  entails^  but  infeftment  did  not  pass  upon  it 

Though  it  had  been  clothed  with  infeftment,  it  could  not  have 
been  effectual  against  creditors,  for  the  fetters  were  not  directed 
against  Macdonald  himself,  and  it  was  besides  a  gratuitous  deed,  and 
it  contained  a  power  of  revocation  and  alteration. 

Of  the  same  date,  Macdonald  executed  a  trust-deed  by  which  he 
directed  the  trustees  to  convey  the  residue  of  his  estate  to  the  h&r 
under  his  entail  under  all  the  conditions  it  contained. 

Then  in  1811  Macdonald  executed  a  second  trust-deed,  and  this 
is  to  be  particularly  examined.  The  main  purpose  of  it  was  for  pay- 
ment of  his  debts  contracted  before  its  date  in  1811.  To  enable  his 
trustees  to  do  so,  various  powers  were  granted  to  them.  Particular! j, 
under  the  7tb  head,  the  trustees  are  empowered  to  sell  the  whole 
estate,  if  they  think  it  expedient,  and  to  grant  effectual  conveyances 
to  purchasers.  It  is  equally  important  to  remark  that  the  estate  is 
conveyed  to  the  trustees  under  the  burden  of  the  entail  and  trust- 
disposition  1810,  which  entail,  as  already  mentioned,  contained  a 
power  of  alteration*     Then  follows  a  clause  which  is  very  material— 

*  And  it  is  hereby  declared  that  the  present  trust-deed  shall  con- 

*  tinue  only  during  my  hfe,  and  shall  also  terminate  and  be  conclud- 

*  ed  whenever  the  whole  of  the  debts  at  present  due  by  me  shall  be 

*  paid  off  by  my  said  trustee,  or  by  me ;.  and  my  said  trustee  shall,  in 

*  either  of  these  events,  be  obliged  to  denude  of  the  said  trust,  and 

*  reconvey  the  said  lands  and  estates,  and  others  before  specified,  or 

*  such  parts  thereof  as  may  remain  unsold,  and  yield  the  possession 
'  to  me,  or^  in  the  event  of  my  death,  to  the  trustees  named  in  the 
^  said  trust-deed,  if  the  same  shall  be  then  unrevoked,  and  the  tnis* 
'  tees  should  accept  of  the  trust,  or  in  case  of  the  same  being  re- 

*  voked  by  me,  to  the  heir  who  shall  be  entitled  to  succeed  to  my 
'  said  lands  and  estate,  pursuant  to  any  settlement  or  conveyance 
'  thereof  to  be  executed  by  me ;  and  in  the  event  of  a  sale  of  the 

*  whole,  or  of  a  greater  part  of  my  said  estates  than  is  sufficient  to 
^  pay  all  my  debts,  and  the  expense  of  management,  my  said  tros- 
^  tee  shall  be  obliged  to  account  for  and  pay  the  residue  of  sach 
^  price  to  me,  or,  in  the  event  of  my  death-,  to  the  trustees  named 

*  in  the  said  trust-deed  as  aforesaid ;  or  in  case  of  the  same  being 
^  revoked,  to  the  heir  who  shall  be  entitled  to  succeed  to  me  in  the 
'  said  estates  in  virtue  of  the*said  deed  of  entail  or  future  setde- 
^  ments  of  the  same  to  be  executed  by  me.^  A  clause  of  relief  then 
follows,  which,  even  though  it  had  not  been  expressed,  would  hare 
been  implied,  but  which  is  expressed  in  very  distinct  and  ample 
terms — ^  My  said  trustee  being  always  previously  relieved  of  the 
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*  whole  engagements  he  may  have  come  under  in  consequence  here-^  March  I83& 

*  of,  and  I  or  my  heirs  being  obliged  to  execute  a  ratification  of  the    ^'^^^^"^ 

*  whole  deeds  granted,  and  transactions  entered  into  by  my  said  Brown.' 

*  trustee.^  . 

_.^,,      .  -.^^-.r^i  .  •  t  '  Opinion  of 

In  the  following  year,  181x,  the  marriage-contract  is  entered  into  court. 
between  Macdonald  and  Lady  Caroline  Anne  Edgecumbe.  The 
trustees  take  advantage  of  the  marriage  to  enter  into  a  contract  with 
the  bride,  with  the  consent  of  her  father  on  the  one  part,  and  the 
marriage  trustees  on  the  other  part,  by  virtue  of  which  they  receive 
the  Lady^s  portion,  being  L.  10,000,  which  they  become  bound  to 
apply  towards  extinction  of  Macdonald^s  debts  contracted  before 
1811,  i.  e.,  the  debts  for  which  the  trust-deed  was  granted  ;  and  ac- 
cordingly they  did  so  apply  it.  In  consideration  of  this  sum,  among 
other  obligations  they  *  bind  themselves,  upon  the  termination  of  the 

*  trust  Tested  in  them  by  the  trust-disposition  executed  by  the  said 

*  Ranald  George  Macdonald  on  the  8th  day  of  June,  1811,  to  de- 
'  nude  of  the  lands  and  others  above  described,  or  of  so  much  there- 

*  of  as  shall  remain  unsold,  for  the  purposes  of  the  said  trust,  in  such 
^  manner  as  to  secure  the  succession  to  the  said  lands  and  others  to 
'  the  heirs-male  of  the  said  marriage,  and  the  heirs  whomsoever  of 

*  their  bodies,  the  eldest  heir  female  succeeding  without  division, 
^  and  excluding  heirs^portioners ;  whom  failing,  to  the  other  heirs 
'  above-mentioned,  in  the  order  above  specified  :    And  the  said  Ra- 

*  nald  George  Macdonald  hereby  binds  and  obliges  himself,  and  his 

*  heirs  and  successors  whatsoever,  to  concur  with  the  said  third  party 

*  in  enabling  him  so  to  denude.^ 

Now,  the  question  is,  whether  this  obligation  on  the  part  of  the 
trustees,  being  unquestionably  onerous,  nay,  of  the  most  onerous  na- 
ture known  in  law,  was  within  the  power  of  the  trustees.  If  it  was, 
it  is  clear  that  they  were  liable  to  fulfil  it ;  and  if  they  are  liable,  it 
is  equally  clear  that  they  are  entitled  to  hold  the  estate  for  their  re- 
lief, under  the  clause  already  read.  To  illustrate  this,  let  me  sup- 
pose the  case  of  a  sale  by  the  trustees.  Suppose  that  they  had  sold 
all,  or  part  of  the  estate,  and  received  the  price,  and  applied  it  in  pay- 
ment of  debts  contracted  before  1811 ,  but  had  not  granted  a  disposi- 
tion, could  the  personal  creditors  have  stepped  in  and  attached  the 
lands  to  the  prejudice  of  the  purchaser  ?  Certainly  not.  Until  the 
trust  purposes  were  executed,  no  personal  creditor  can  interfere  with 
the  estate.  But  it  appears  to  me  to  lead  still  more  conclusively  to 
the  same  result,  that  the  trust-deed  was  granted  under  the  burden  of 
the  entail  1810,  which  contained  a  power  of  alteration,  and  they  are 
bound  to  denude  in  favour  of  the  heir  of  that  entail,  or  of  ^  the  heir 
'  who  shall  be  entitled  to  succeed  to  my  said  lands  and  estate,  pur- 
^  suant  to  any  settlement  or  conveyance  thereof  to  be  executed  by  me.' 
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Hemes,  &c 
V.  Brown. 

Opinion  of 
Court. 


9  March  183&  Jt  appears  to  me  that  Maedonald  was  entitled  to  aher  that  entiil, 
which  he  did  by  the  marriage-contract,  and  that  the  trustees  are 
bound  to  denude  in  favour  of  the  heir  of  the  new  entail,  pursuant  to 
that  settlement  and  conveyance.  But  by  that  settlement  they  tie 
expressly  bound  to  denude  in  such  a  manner  as  to  secure  the  succes- 
sion to  the  heir  of  the  marriage,  and  they  cannot  do  so,  without  ex- 
ecuting an  entail  in  such  terms  as  to  exclude  Macdonald^s  crediton* 
There  is  no  question  here  with  regard  to  certain  creditors  having,  or 
not  having,  real  burdens  by  virtue  of  the  trust,  which  is  the  quesdon 
which  generally  occurs.  The  question  is,  whether  the  trustees,  m 
the  execution  of  the  trust,  have,  or  have  not  exceeded  their  poven, 
for  if  they  have  not,  they  are  entitled  to  be  relieved. 

On  this  point  the  case  of  Lord  Elibank,  19th  February,  1765,  ?. 
Creditors  of  Dornoch,  is  very  instructive.  It  is  to  the  effect, '  That 
^  no  man  is  denuded  of  his  estate  by  a  disposition  to  trustees  with  eer- 

*  tain  powers,  unless  so  far  as  the  trustees  execute  those  powers ;  snd, 

<  if  they  never  execute,  then  the  disposition  falls  as  if  it  had  nerer 

*  been  granted.* 
Here  the  trustees  did  execute  their  powers,  by  the  contract  which 

they  entered  into  with  the  bride,  and  with  her  marriage-trastees. 

The  case  of  Nairn  is  not  in  point 

At  all  events,  the  heir  is  an  onerous  creditor,  agreeably  to  the  opi- 
nion of  the  Court  in  the  other  branch  of  the  cause,  and  is  therefore 
entitled  to  compete  with  every  other  onerous  creditor. 

The  Lord  President  concurred  in  the  opinion  of  the  Lord  Justice- 
Clerk  on  the  first  point,  and,  on  the  second,  in  the  opinions  now 
delivered. 

Lord  GiUies  concurred  in  the  opinion  of  Lord  Glenlee  on  the  one 
point,  and  in  the  opinions  now  delivered  on  the  other. 

The  Court  accordingly  pronounced  the  following  judgment. 

^  The  Lords  having  advised  the  original  and  supplementary  ae- 

*  tion  and  records,  with  the  reclaiming  note  and  cases  for  the  parties, 

*  and  heard  counsel  in  presence  of  all  the  Judges  ;  and  haviog  r^ 

<  ceived  the  opinions  of  the  consulted  Judges  in  the  question  raised 
^  by  the  original  summons ;  and  having  thereafter  advised  the  uor 

*  nutes  of  debate,  and  heard  counsel  in  the  question  raised  by  the 

*  supplementary  summons,  conjoin  the  said  actions ;  adhere  to  the  ii- 

*  terlocutor  of  the  Lord  Ordinary  reclaimed  against,  in  so  fiur  as  it 

*  finds  the  Marquis  of  Lothian  and  Viscount  Valietort,  in  thdr  dia- 
^  racter  as  trustees  infeft  in  security,  entitled  to  compete  with  tbedili- 

*  gence  of  the  pursuers,  and  to  rank  in  their  proper  order  according 

*  to  their  right  of  preference,  conferred  by  their  said  security ;  and, 

*  to  that  extent,  refuse  the  desire  of  the  redaiming  note ;  and  fir* 
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^  ther,  in  tbe  said  origiiial  action,  and  supplementary  action  now  9  Maich  183& 
*  conjoined,  assoilzie  the  defender,  Robert  Brown,  as  surviving  trus-  „^^^^""*^ 

<  tee>  from  the  original  action,  in  so  &r  as  it  concludes  to  have  him  v.  Brown. 

^  found  liable*  as  trustee  foresaid,  for  the  debt  of  the  pursuers ;  and       

^  find  that  the  sidd  Robert  Brown,  as  the  surviving  trustee,  under 

'  the  said  deed  of  1811,  is  bound  to  denude  of  the  lands  conveyed 
'  by  the  trust-deed,  or  such  part  thereof,  or  of  the  price  thereof,  as 
^  shall  jemain  after  satisfying  the  purposes  specified  in  the  said  deed, 
^  in  such  maimer  as  to  secure  the  succession  to  the  heir-male  of  the 
^  maxria^  whom  failing,  the  other  hebs  therein  referred  to,  all  as 

<  provided  for  by  the  said  contract  of  marriage ;  and  likewise  find 
^  that  the  pursuers,  as  the  creditors  of  the  truster,  are  not  entitled  to 
^  do  jmy  diligence  against  the  said  lands,  or  the  price  thereof,  so  as 

*  to  afiect  the  rights  of  the  said  heir,  or  heirs,  therein ;  assoilzie  the 
'  said  Ranald  J*  Maodonald  firom  the  conclusion  of  both  actions,  re- 
^  serving  to  the  pursuers,  under  their  decree  against  the  said  Ranald 
'  George  Macdonald^  all  competent  diligence  against  him,  and  his 

*  Jife-interest  in  the  said  estates,  or  any  part  of  the  same,  or  price 
^  thereof :  Pind  no  expenses  due  to  any  of  the  parties ;  and  find,  de- 

*  oeni>  and  declare,  accordingly." 

Lord  Ordinary,  FuUerton,        Act.  SoL-Gen.  ( Rutherjwrd^)  Wklgham,        Alt.  Dean  of 
Fac,  (Hope J  Wood,  G.  Graham  Bell.  W,  Bennett  W.  S.  and  HunUr, 

CMmpbeUj  and  Cathcart,  W.  S.  and  Toi  and  Romanes,  W.  S.  Agents.     B,  Clerk. 

C.  R. 


SECOND  DIVISION. 

Na  LXXXV.  9^A  Marck  1838. 

GEORGE  STODART,  W.  S. 

against 

EBENEZER  BEATTIE. 

Paoc£ss — ^A.  S.  8th  July  1831 — Suspeksion  anj)  Liberation. — 

Where  a  charge  of  homing  had  been  given  on  a  biU  of  exchange^ 

of  which  a  snspenrion  toaa  brought,  both  on  the  form  of  the  dili* 

genccj  and  on  the  ground  thai  the  eum  in  the  bUl  had  been  eatis^ 

Jied ;  and  the  charger  offered  to  abandon  his  diligence  and  pay 

the  CMpenses  of  the  suspension^  while  the  suspender  proceeded  to 

have  the  letters  expede  on  the  biUy  which  the  charger  allowed  to  be 

passed^On  the  charger* s  deaths  his  exeflu^or^  holdifig  the  former 
VOL.  xwx.  2  0. 
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Stodart 
V.  Beattie. 


NamtiTe. 


Lord  Ordi- 
nary's Note. 


charge  cm  abandoned^  hating  raised  new  dSigenee  en  ^  bittj  and 
incarcerated  the  suspender-^J  bill  of  suspension  and  HberaAm 
passed^  on  the  ground  of  lis  pendens  by  expede  letters  cfsuspen- 
suMy  which  did  not  require  etaeeuJ&ofn^  and  might  be  wakenedy  if 
asleep f  at  any  time  within  forttf  years* 

Beattie,  the  suspender,  stood  indebted  in  large  sums  to  the  Itte 
Mr  Tweedie  of  Oliver,  -who  gave  him  a  charge  of  homing  on  a  bill 
for  L.  4000.  Beattie  suspended  on  the  ground,  among  otben,  thit 
the  bill  charged  on  was  a  renewal  of  one  for  the  same  sum,  on  ac- 
count of  which  the  suspender  had  granted  an  heritaUe  bond  orer 
his  property.  Tweedie  entered  appearance  in  the  Bill-Chamber,  bat 
to  avoid  a  discussion  on  a  question  on  the  fonn  of  the  diHgenoe,  his 
agent  wrote  to  the  suspender^s  agent,  abandoning  the  charge,  nd 
offering  also  to  pay  the  expenses.  The  biU  was  passed  aocordiDgiy, 
without  caution,  and  letters  of  suspension  were  expede,  thoogfa  not 
executed :  this  being  unnecessary  by  Act  of  Sederunt,  8th  July  1831. 
Tweedie  having  died,  was  succeeded  by  the  present  charger,  as  hii 
sole  disponee  and  executor.  Holding  the  former  charge  aa  abaadon- 
ed,  the  charger  raised  new  diligence,  and  incarcerated  the  suspea- 
der.  The  present  bill  of  suspension  and  liberation  was  now  faroi^ 
founding,  inter  alia,  on  the  prior  suspension. 

The  Lord  Ordinary  passed  the  bill,  and  granted  the  libenboi. 
His  Lordship  added  in  a  note : 

*  The  Lord  Ordinary  was  much  struck  with  the  statement,  thtf  t 

*  bill  of  suspension  as  to  the  very  Mil  now  charged  on,  was  pssNd 
^  without  caution  or  consignation  in  1835,  and  the  letters  as  expede 

*  on  that  bill  are  produced,  dated  32d  June  1836.     Now,  it  woald 

<  appear  that  the  Act  of  Sederunt,  8tb  July  1831,  §.  3,  places  soeb 

*  suspensions,  even  though  not  executed,  in  the  situation  of  sleepnig 
'  processes ;  and  if  so,  though  they  may  require  wakaiing  when  tbej 

*  lie  over  for  year  and  day,  or  transference  when  either  of  the  psrties 

*  dies, — ^yet  they  are  depending  processes.    That  Act  of  Sederunt  if 

*  not  referred  to  in  the  bill ;  but  though  it  be  not,  it  must  receive 

*  effect ;  neither  will  it  be  sufficient  to  say,  that  the  suspensicm  de- 

*  pended  chiefly  on  an  error  in  the  form  of  diligence  used  in  1836; 
'  for  the  fourth  reason  of  suspension  proceeded  specially  on  the 

<  ground,  that  the  bill  charged  on  ^  was  a  mere  renewal  of  the  oii- 

*  ginal  bill,  on  account  of  which  the  eompiainer  granted  the  boadibr 

<  L.  4000," — ^that  this  bond  satisfied  the  bill, — and  *  that  the  dialler 
'  is  not  entitled  to  enforce  payment  of  the  present  bill  fiom  the  coo- 

*  plainer,  but,  on  the  contrary^  is  bound  to  deliver  up  the  same  nn- 

*  conditionally  to  the  eompiainer.^ 

*  If  that  be  a  plea  in  a  depending  suspension,  surely  die  chsiger 

*  was  not  entitled  to  proceed  with  new  diligence  on  the  same  tall  tiD 
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^  the  BUflpeiirioii  was  taken  oat  of  the  way  ;  but,  as  the  Lord  Ordi-  ^  ^^^  1^38. 
^  nary  reads  the  Act  of  Sederant  of  1831,  there  is  a  material  distino  ^"'V"*'^ 
^  tion  between  summonses  and  letters  of  suspension.    The  former,  if  v.  Beattie. 
'  not  executed  and  called  within  year  and  day,  fall  in  toto  ;  but  let-       ^ — 

*  ters  of  suspension,  though  unexecuted,  only  fall  asleep ;  and,  con- 

*  sequently,  no  new  diligence  can  be  raised  till  the  suspension,  then 
'  previoufily  in  depend^ce,  is  discussed.** 

The  ebaiger  reclaimeiL 

M^eill  pleaded — That  the  former  charge  having  been  passed 
fiom^and  tbe.«xpen8e8  of  the  suspension  offerjed)  was  sufficient  entirely 
$a  take  anray  the  effect  of  that  charge. 

Dean  ,tf  Faculty. — McNeill  admits  the  law,  but  says  it  is  not  ap 
flicable,  the  charge  haying  been  departed  from ;  but  he  does  not  ad- 
niity  what  the  conespondenoe  shows^  that  it  was  a  departure  from 
all  diligence  on  the  bilL 

On  advising— 

IdHrd  Jf tfAoyfi.— *I  am  also  for  adhering.  The  question  is,  if  this 
parly  was  entided  to  withdraw  his  pharge  after  a  suspension  was  pre- 
sented ?  I  think  that  cannot  be  done  by  one  party  without  the  con- 
sent of  the  other.  It  is  a  judiciai  proceeding :  The  bill  has  been  pas- 
w^  and  the  letters  have  been  expede.  The  effect  of  this  is,  that  the 
diligence  is  sisted  till  the  reasons  of  suspension  have  been  disposed 
of,  even  although  the  letters  have  not  been  called  in  Court.  In  this 
Mspeot  it  is  different  from  a  summons,  which  falls  if  not  caUed  within 
jfisat  and  day.  Bnt  the  suspension  will  subsist  for  forty  years,  and 
may*  bewdcened  or  transfered  till  disposed  of  by  an  interlocutor.  I 
Atrefere  think  ^he  pairty  here  was  incorrect  in  preceding  with  his 
new*  charge* 
.  Lard  Jugtioe^Clerki^^I  see  no  ground  for  differing.  Jadgment. 

The  other  Judges  concurred,  and  reused  the  reclaiming  note. 

Uid  Ofdinvyy  Cm»nf^m$.  AcL  D.  M^XeiU^  G.  G.  BdL  Alt.  Dean  of  Fac 
(Hope,)  A,  M^NeUL  Jardine,  Stodari^  and  Frtuer,  W.  S.  Agente,  and  Mac- 
khOoth  and  GcrnmeU^  S.  8.  C.  Agents. 

R. 
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9  March  1888.  c  Small-Debt  Court,  and  of  repetition  and  damages.     The  defends 

'"•'V^^   *  pleads,  that  as  there  is  no  allegation  of  malice  or  corrnption,  the  judg- 

hIS^.*''       '  men*  of  the  sheriflFis  final,  and  this  action  incompetent.  To  this  it  is 

— :        *  answered,  Ist,  That  in  the  Inferior  Court,  the  cause  was  not  *  raised 

nary's  Note.     *  under  authority  of  the  Act,'  because  the  original  defender  (now  the 

<  pursuer)  was  not  properly  called  into  Court.  Sd,  That,  at  any  rate^ 

^he  was  absent  when  the  cause  was  called,  and,  therefore,  hsTiog 

*  not  been  cited  personally,  he  was  entitled  to  be  summoned  de  novo; 

*  whereas  judgment  was  pronounced  against  him  at  that  first  diet 

*  I.  The  objection  to  the  original  citation  is,  that  the  action  was 

*  raised  upon  an  account,  and  that  this  account  was  not  mentioned  in 

*  the  Citation.  And  if  the  decision  in  Brown,  16th  February  I8S3; 
\  Wallace,  3d  July  1835,  and  M'Laren,  12th  December  1835,  are  to 
^  be  considered  as  fixing  positively  that  no  case  is  to  be  held  entitled 
^  to  the  protection  of  the  statute,  in  which  the  mere  fact  occurs  that 
'  the  account  is  not  mentioned  in  the  citation,  the  present  judgment 

*  is  wrong. 

'  But  it  will  be  observed  in  the  first  place,  that,  in  all  these  cases, 

<  the  only  question  before  the  Court  was,  whether  bills  of  suspendon 

*  should  not  be  passed  ?  and,  in  the  second  place,  that  in  all  of  them 
^  there  was  a  doubt,  at  least  hjrpothetically,  as  to  the  fact  of  the  ae- 
^  coimt  having  been  served.  In  Brown's  case,  its  having  been  serv- 
^  ed  was  denied,  and  was  neither  mentioned  in  the  citation  nor  in 

<  the  execution.     In  the  case  of  Wallace,  it  was  set  forth  in  the 

*  execution,  but  not  in  the  citation,  and  was  denied.  In  McLaren's 
*'  case,  the  execution  bore  that  the  account  had  been  served,  b«t  the 

<  citation  was  silent,  and  the  original  pursuer  did  not  aver  in  this 
'  Court,  that  the  fact  was  as  the  execution  asserted.  But  in  the 
'  present  case,  the  account  is  written  upon  the  back  of  the  sheet  of 

*  paper  which  contains  the  summons  and  the  citation,  so  that  it  is 

*  impossible  that  the  party  could  have  got  the  one  without  the  other; 
^  and,  accordingly,  it  is  admitted  in  the  present  libel  that  that  ac- 

<  count  (though  said  to  be  unintelligible)  was  served  on  the  party 
^  in  which  material  respect  this  case  diflers  firom  all  the  rest.  More- 
'  over,  though  the  opinion  of  the  Second  Division  has  been  indicat- 

*  ed  in  these  Bill-Chamber  questions,  that  this  omission  in  the  cita* 
'  tion  takes  the  case  altogether  out  of  the  statute,  the  point  can 
'  scarcely  be  considered  as  absolutely  fixed,  and  the  Lord  Ordinary, 

'   ^  with  the  greatest  deference,  confesses  that  he  has  a  partiality  tat 

*  that  part  of  the  Act  which  is  meant  to  put  down  all  mere  techni- 
«  cal  objections.     Now,  in  considering  what  are  to  be  held  such,  it 

*  is  material  to  notice  a  judgment  recently  pronounced  by  the  FinI 

<  Division  upon  the  Justice^s  Small-Debt  Act,  which,  in  this  respect, 

*  is  in  substance  the  same  with  that  of  the  Sheriff's.    That  case 
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*  (Brodie  c  Thonwon)  was  an  action  of  redaction  of  the  Justice's  9  March  1888. 

<  decree^  and  of  damages,  to  which  the  defender  pleaded  the  finality  JT^^^"''^ 

<  of  the  statute.     The  answer  was,  that  Alexander  Thomson  had  Harrison.  " 

•  been  the  real  creditor  and  pursuer,  but  that  the  citation  had  stat-  ^^  — ^ 

<  ed  the  action  to  be  at  the  instance  of  Alexander  Brodie,  and  that  nary*8  Note. 
^  the  original  defender,  knowing  that  no  claim  at  any  one's  instance 

^  called  Brodie,  could  be  maintained  against  him,  staid  away,  but 
«  was  deemed  against,  the  decree  being  taken  by  Alexander  Thom- 
^  son.  The  Lord  Ordinary  held  it  to  be  pretty  clear  that  this  case 
«  was  not  within  the  statute ;  because  there  was  no  citation  at  all 
«  by  the  real  pursuer.  But  the  Court  held  that  the  statute  ought 
^  to  receive  a  much  more  practical  construction ;  and,  therefore,  as 
^  it  was  plain  that  the  defender  was  only  trying  to  catch  at  a  blun- 
^  der,  (18th  June  1836) — ^  Sustain  the  plea  of  incompetency,  and 
^  assoilzie  the  defender.'  In  the  face  o(  this  decision,  the  Lord  Or- 
^  dinary  cannot  think  that  the  objection  which  occurs  here,  can  be 

<  found  (by  him  at  least)  to  be  so  essential  as  that  it  is  fatal  even 
^  without  the  charge  of  corruption  or  malice. 

<  II.  The  right  to  be  summoned  a  second  time  depends  entirely 

*  on  the  fact,  whether  the  defender  was  present,  and  so  obeyed  the 

•  first  summons.  He  says  that  he  was  absent,  and  that  this  is  prov- 
^  ed  by  what  is  called  the  procedure-book,  in  which  there  is  only 
'  one  marking,  by  the  letter  P,  (meaning  present,)  after  the  name  of 
^  him  and  of  another  defender  in  the  same  cause ;  whereas  the 
'  statute  requires  it  to  be  put  after  the  name  of  each  party  present. 

<  The  Lord  Ordinary  is  cf  opinion,  that  no  reference  can  be  made 
«  to  this  as  a  statutory  proceeding ;  because,  1st,  The  summons  (on 

<  which,  and  on  the  defences,  the  record  has  been  closed)  is  kid,  on 

<  there  having  been  a  failure  to  comply  with  schedule  B.  of  the  Act, 

<  whereas  this  schedule  does  not  relate  to  the  procedure-book  at  alL 
«  gdly,  This  might  possibly  be  cured  by  correcting  the  record, 
^  (though  the  pursuer,  whose  own  case  proceeds  on  enforcing  exces- 

«  sive  strictness,  can  scarcely  expect  much  fiivour  himself;)  but 

<  there  is  a  blunder  of  the  same  kind  in  the  statute  itself,  as  print- 
«  ed  by  the  King's  printer.     Section  12th  refers  to  schedule  D.,  as 

<  containing  the  form  of  the  book,  whereas  the  schedule  itself  is  £., 

<  and  D.  has  nothing  to  do  with  the  matter.  But,  though  not  with- 
«  in  the  summons  or  statute,  the  Lord  Ordinary  takes  that  book  as 

<  a  book  kept  officially  by  that  officer ;  and  since  it  is  certified  by 

<  the  Sheriff-clerk  that  it  denotes  both  defenders  to  have  been  pre- 
*'  sent  as  if  marked  in  an  ordinary  partibus,  he  thinks  that  credit 
^  must  be  given  to  this  marking  until  it  be  reduced ;  and  there  is 
^  no  proper  statement  or  conclusion  for  the  reduction  of  this  part  of 
^  the  proceedings* 
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9  March  1838.      c  ^jj^  ^^|y  conclusion,  therefore,  that  he  can  come-  to  k,  that 

*  there  was  no  irregularity  in  citing  the  defender,  or  in  decerning 
^  against  him :  and  that  it  is  a  pity  that  a  statute  intended  for  such 
^  practical  purposes,  should  be  capable  of  being  obstructed  by  audi 

*  technical  niceties. 


M^Kwan  v. 
Harrison. 


Lord  Ordi- 
nary *a  Note. 


Opinion  of 

Consulted 

Judges. 


The  pursuer  reclaimed* 

On  advising,  their  Lordships,  in  respect  of  the  eonfiictiDg  deci* 
sions,  appointed  the  cause  to  be  laid  bdbre  the  whole  Court  iat  opi- 
nion« 

Lords  Mackenziey  Cockbumy  Jeffretf  and  Ctminghamey  returned 
the  following  opinion : 

*  We  are  of  opinion,  that  the  alleged  deviations  fiom  the  atatole, 
founded  on  in  this  case,  are  immaterial ;  and  that  the  preaentcate 
is  not  ruled  by  any  of  the  precedents  relied  on  by  the  «iapenden. 

<  I.  The  objection  to  the  citation  does  not  appear  to  «b  to  have 
any  sanction  from  the  statute.  The  dd  section,  which  refers  to 
this  matter,  contains  a  reference  in  its  commenoemoit  to  the  sche- 
dule A.  annexed  to  the  Act,  relative  to  the  form  of  the  Bummons 
or  complaint :  But  the  enactment  makes  no  reference  to  tbe  fond 
of  citation,  though  there  certainly  is  such  a  form  among  tbe  abhe- 
dules  annexed  to  the  Act*  All  that  is  prescribed  in  the  body  of 
the  Act  relative  to  citations  is,  that  ^  a  copy  of  tbe  aaid  summoos 
or  complaint,  with  the  citation  annexed,  cmd  also  acopy  at  the  ac- 
count, if  any,  shall  be  served  at  the  same  time  by  the  Sheriff's  cf- 
ficer.^  Now,  it  ia  proved  inoontestably,  that  the  enactment  was 
complied  with  in  the  present  case,  as  the  copy  of  citation  8er?ed 
upon  the  suspender  has  a  copy  of  the  account  written  on  the  back 
of  it.  That  specialty  seems  to  us  decisive  of  this  branch  of  the 
case.  Indeed,  even  if  the  note  attached  to  the  form  of  dtatitD 
thrown  into  the  schedules,  were  entitled  to  all  the  force -of  an 
enactment,*  the  specialty  attending  this  case  would  vididate  the  ci- 
tation. For  though  the  note  in  the  schedule^  founded  on  by  die 
suspender,  says,  *  If  there  is  an  account,  the  officer  must  serve  a 
copy  of  it  along  with  the  copy  of  the  summons  or  complaint  C  and 
add  here  (in  the  citation)  *  with  a  copy  of  the  account,''  the  latter 
part  of  the  direction,  from  its  nature,  must  be  understood  to  apply 
only  to  cases  where  the  account  is  separate  from  the  complaint,  and 
not  to  cases  where  the  account  is  either  embodied  in,  or,  as  in  the 
present  case,  indorsed  on  the  very  complaint  served  on  the  da- 
fender. 

^  The  distinction  between  the  present  case  and  the  decisoos 
founded  on  by  the  suspender,  is  so  clearly  pointed  out  in  the  Loid 
Ordinary's  note,  that  it  is  unnecessary  to  enlarge  on  them.    In  the 
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€086  of  Brown  (16th  Febnmry  1883,)  it  was  admitted  tbat  no  copy  o  March  isss. 
at  all  of  the  account  bad  been  served  in  any  sbape.     In  the  case  of   ^^^'V^*^ 
Wallace  (3d  July  188fi,)  the  serrice  of  the  account,  though  men-  Hartbon.^' 
ti<nied  in  the  execution,  was  denied ;  and  while  any  reference  to  it       .  — ^ 
was  omitted  in  the  citation,  it  certainly  was  not,  as  m  the  present  consulted 
instance,  annexed  to  the  copy  of  the  complaint  served.    The  case  Judges. 
of  McLaren  (12th  December  1885,)  seems  to  have  been  identical 
in  its  eircnmstwices  with  Wallace's.  Besides,  all  of  these  cases  were 
determined  in  the  Bill-Chamber,  and  not  subjected  to  the  more 
mature  discussion  which  might  have  taken  place  on  expede  letten; 

<  II.  The  other  olgection  to  the  decree  in  this  case,  founded  on 
the  allegadon,  that  as  the  suspender  was  not  personally  cited,  and 
not  present  at  the  calling  of  the  case,  the  Sheriff  had  no  power,  by 
die  3d  seetieB  of  the  act,  to  pronounce  decree,  but  was  only  entit- 
led to  Older  a  citation  de  novo  of  the  defender,  appears  to  us  to  be 
ill  founded,  both  in  fact  and  in  law.  The  12th  section  of  the  Act 
appoints  a  book  of  causes  to  be  kept  by  the  Sheriff,  *  setting  forth  the 
names  and  designations  of  the  parties,  and  whether  present  or  ab- 
sent at  the  calling  of  the  cause  ;^  and  it  is  added  that  the  book  shall 
be  ^  according  to  the  form  of  schedule  D.,^  ta  which  there  is  ap- 
pcsided  a  N.  B.,  directing,  that  <  after  the  name  of  each  pursuer 
and  defender,  the  letter  P.  or  A.  shall  be  added,^  to  denote  the 
presence  or  absence  of  the  parties.  The  record  of  the  Sheriff*clerk 
of  Lanarksbire,  we  think,  sufficiently  attests  the  presence  of  the 
suspender  at  the  time  the  decree  complained  of  was  pronounced. 
Ib  the  o8iMe4)ook  the  names  of  both  defenders  are  entered,  and 
the  letter  P.  ia  added  after  the  joint  entry,  which,  we  think 
imfiitB  that  they  were  both  present,  either  by  their  own  attend* 
ance  or  by  some  of  their  family,  as  allowed  by  section  ninth  of  the 
Act*  Where  there  are  joint  defenders,  we  are  inclined  to  think 
that  the  necessary  letter,  when  added  after  all  of  them,  must  be 
held  applicable  to  eadi,  and  sufficiently  demonstrates  that  they 
were  idl  either  present  or  absent  as  the  letter  may  denote.  The 
clerk  accordingly  has  expressly  reported  that  this  is  the  meaning  of 
his  book.  This  being  the  case,  we  think  that  faith  ought  to  be 
given  to  the  record,  at  least  in  this  cause ;  and  that  it  is  for  the 
clerk,  and  not  finr  the  private  parties,  to  uphold  the  accuracy  of 
the  record. 

*  Farth^,  even  if  the  pursuer  (or  rather  if  the  Sheriff^s  officer)  in 
the  ftrst  instance,  made  any  mistake  as  to  the  citation,  or  if  the 
Sheriff-clerk  was  guilty  of  any  inaccuracy  or  omission  in  his  mode 
of  keeping  the  cause-book,  we  are  of  opinion  that  both  objections 
would  only  form  such  infimnalities  or  omissions  as  are  expressly 
referred  to,  and  provided  forby  the  18th  section  of  the  Statute, 
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whicb  enacts  that  the  decree  should  not  be  retiewaUe  in  any  fom 
by  a  Superior  Court,  *  either  on  the  merits,  or  on  account  of  any 
omission  in  the  proceedings,  or  of  any  irreguhurity  or  informality, 
or  on  any  ground  or  reason  whateyer.' 

^  We  are  disposed  to  think  that  this  enactment  applies  to  both 
the  objectipns  which  have  been  uiged  in  the  present  case ;  and 
that  even  the  pleas  of  bardship'set  up  by  the  defender  are  misplac- 
ed and  untenable.  Beyond  all  doubt,  the  defender  got  a  citation 
to  appear  before  the  Justices  on  the  day  on  which  the  cause  was 
called ;  and.  if  he  did  not  get  a  copy  of  the  account,  he  was  boond 
to  appear  before  the  Sheriff  and  demand  it.  Again,  even  if  theie 
was  any  ambiguity  in  the  entry  in  the  cause-book,  we  are  of  opi- 
nion that  this  was  no  more  than  an  informality  on  the  part  of  the 
derk,  which  is  sufficiently  corrected  by  his  certificate ;  and  that, 
^framed  as  this  Small-Debt  Act  is,  it  did  not  entitle  the  pursuer  to 
carry  bis  opponent  to  a  higher  court,  at  an  expense  which  might 
involve  most  parties,  in  the  condition  of  litigants  in  small-debt 
causes,  in  absolute  ruin. 

<  In  this  view,  and  looking  to  the  whole  scope  and  policy  of  the 
Small-Debt  Act,  we  think  that  the  excluding  clause  is  entitled  to 
a  very  liberal  interpretation.  This  is  a  law  expressly  intended  to 
cut  short  all  litigation.  It  was  framed  for  recovery  of  the  small 
debts  generally  claimable  by  the  poorest  and  humblest  members  of 
the  community.  They  are  not  only  not  albwed  the  aid  of  the  high- 
er practitioners  in  the  law,  skilled  in  forms,  but  such  aid  is  exclud- 
ed. The  execution  of  the  Act  is  entrusted  to  the  lowest  and  least 
qualified  officers.  In  such  a  case,  it  would  be  lamentable  indeed, 
if  by  any  omission  by  clerks  or  officers,  of  some  of  the  forms  in  the 
Act  (in  the  great  bulk  of  cases  not  imputable  to  or  disoemible  fay 
ihe  parties,)  a  smalMebt  cause  could  be  converted  into  a  volumi- 
nous and  expensive  process  before  the  Supreme  Court  We  donbt 
very  much  if  any  rules  laid  down  in  the  iuterpretatioin  €j£  other 
sututes,  the  execution  of  which  has  generally  been  committed  to 
functionaries  of  a  higher  or  better-informed  chiss  than  those  em- 
ployed in  the  execution  of  the  Small-Debt  Act,  and  which  have 
not  excluding  clauses,  firamed  in  the  very  t»oad  and  perempioiy 
terms  which  here  occur,  ought  to  jy^ovem  the  present  case. 

<  It  deserves  notice,  too,  that  the  Legishiture  has,  in  the  Statutes, 
successively  passed  relative  to  the  recovery  of  small  debts  before 
the  Sheriff,  gradually  narrowed  the  powers  of  interference  given  to 
this  Court.  Thus,  in  the.  first  Act  giving  the  Sheriff  a  small-debt 
jurisdiction,  (ti  Geo.  IV.  c.  24,  §  9i),  the  exclusion  was  thus  ex- 
pressed :— '  That  no  decree  given  by  any  Sheriff,  according  to  the 
forms  and  regulations  of  this  .Act,  shall  be  subject  to  advogation» 
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*■  suspension,  dr  appeal,  or  any  other  form  of  review  or  stay  of  exe-  ^  March  iBse. 


^  cution,  other  than  herein-before  provided,  excepting  only  in  an 

^  action  of  reduction  in  the  Court  of  Session,  on  the  ground  of  HaniMii. 

*  corruption,  or  malice  and  oppression  on  the  part  of  the  Sheriff.^  ionToir 

<  Here  the  Supreme  Court  is  only  excluded,  if  decree  be  given  Consulted 

*  according  to  the  forms  and  regulatttons  of  the  Act,  and  the  case  of  ^'"^^^ 
^  prior  or  intermediate  omissions,  in  point  of  form  was  not  provided 

*  for.     But  in  the  last  Small-Debt  Act,  the  exclusion  is  far  more 

*  comprehensive  and  rigid,  being  expressed  thus :— ^  That  no  decree 
'  given  by  any  Sheriff,  in  any  cause  or  prosecution  raised  under  au- 

*  thority  of '  this  Act,  where  the  Sheriff  shall  net  have  ordered  any* 

*  pleadings,  argumentis,  minutes,  or  evidence,  to  be  reduced  to  writ- 

*  ing,  shall  be  subject  to  advocation,  suspension,  or  appeal,  or  any 

*  other  form  of  review  or  stay  of  execution,  other  than  herein-before 

<  provided,  either  on  the  merits,  or  on  aceount  of  any  omission  in  the 
^  proceedings,  or  of  any  irregularity  or  informality,  or  on  any  ground 
^  or  reason  whatever,  exceptii^  only  by  appeal  on  the  giy>und  of 

*  corruption,  or  malice  and  oppression  on  the  part  of  the  Sheriff,  to 

*  the  next  Circuit-court  of  Justieiary,  or  where  there  are  no  Oircuit- 

<  courts,  to  the  High  Court  of  Justiciary  at  Edinburgh/ 

*  It  is  plain,  from  the  contrast  of  these  two  enactments,  that  th^ 
^  latter  was  intended  to  be  as  broad  and  as  universally  applicable  as 

*  possible ;  and  we  doubt  whether  a  o6urt  of  law  be  entitled  to  limit 

*  its  application  by  any  nice  implication,  that  there  are  some  omis- 
^  sions  which  take  cases  manifestly  originating  solely  under  the  Act, 

*  altogether  out  of  its  operation.     We  afe  the  more  impressed  with 

*  this  view  of  the  case  by  the  consideration,  that  in  the  great  bulk  of 

<  pretended  omissions  and  informalities  complained  of  under  die 
^  Small-Debt  Act,  parties  under  its  other  enactments  are  not  left 

*  without  remedy.     Thus,  by  the  7th  section  of  the  Act,  a  party 

*  against  whom  any  decree  in  absence  has  been  pronounced,  must  be 
^  charged  after  the  decree,  on  an  induciae  of  six  days,  to  pay  the  sum 
^  contained  in  the  decree ;  and  within  the  days  of  that  charge,  he 

*  has  it  in  his  power  to  get  the  case  reheard,  on  consigning  the 

*  amount  of  the  sum  decerned  for.    This  is  probably  all  the  remedy 

<  the  Act  intended  to  give  parties.     If  present,  they  are  bound  to 

*  state  at  once  all  their  complaints,  both  in  point  of  form  and  on  the 
^  merits,  to  the  Justices.     If  absent,  they  were  bound  to  apply  for  a 

*  rehearing.    When  parties  will  not  take  either  of  these  courses,  it 
'  <  may  be  questioned  if  they  can  ever  qualify  any -strong  case  for  the 

^  interposition  of  a  higher  court    No  doubt  a  case  may  occur  in 

<  which  a  party  is  the  victim  of  a  fiilse  and  fiibricated  dtation,  or  has 

*  been  marked  as  present  in  the  record  book,  when  he  has  redly  been 
^  absent,  and  so  has  got  no  charge  or  intimation  of  the  proceedings. 
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But  in  such  a  case  the  Supreme  Court  must  tfust  to  tlie  feoord, 
upon  any  appeal  taken  in  the  present  foroi ;  and,  if  the  reeiyrd  b 
falser  the  party  affected  may  possibly  have  some  remedy  against 
the  clerk,  sberiff-ofiScer,  or  others  accessory  to  the  wrong,  which  he 
must  follow  out  in  proper  form,  by  an  appropriate  complaint  ot  mo- 
tion of  damages  at  common  law,  such  as  the  Statute  doea  iMt  ex* 
elude*  Without  giving  any  opinion  as  to  that  or  any  other  re- 
medy competent  to  parties,  we  think  that  it  would  be  moat  dange- 
rous to  hold  a  party  entitled  to  involve  his  opponent  in  s  process 
of  suspension  before  the  Sufveme  Court,  when  the  appeal  ia  fimsd- 
ed  on  alleged  omissions,  which  we  think  expressly  ezduded  by  the 
Act  from  being  tried  in  the  form  now  attempted/ 

Lord  FuUerton* — '  On  the  sulgect  of  the  first  olgectian,  I  con- 
cur in  the  preceding  opinion. 

'  It  appears  to  me,  that  in  this  point,  the  Statute  baa  in  eaacntids 
been  strictly  complied  with.  The  summons  and  the  copy  of  the  ac- 
count were  unquestionably  served  on  the  party ;  and  the  eaceeutien 
of  the  officer  bears  that  they  were  so  served*  Every  thii^,  then, 
was  done  in  terms  of  the  Statute  which  was  necessary,  to  warn  the 
party  that  .he  was  called  into  Court,  and  to  apfHriae  him  of  the  de- 
mand made  against  him.  And  there  being  no  doubt  that  the  ac- 
count was  served,  the  omission  to  insert  the  statement  of  ita  being 
served  in  the  copy  of  the  citation  left  with  the  party^  seema  to  ne 
to  afford  no  relevant  ground  of  reduction.  For,  in  the^rs^  plaoe,  I  do 
not  think  that  the  reference  in  the  body  of  the  Statute  to  the  <w?hedqlg 
is  in  this  particular  so  clear  as  to  render  it  part  of  the  impentive 
enactment ;  and,  secondly^  I  think  that  this  being  at  best  a  mere  mat- 
ter of  form,  no  way  essential  to  the  sufficiency  of  the  notice  to  be 
given  to  a  defender,  the  accidental  neglect  of  it  is  judt  cme  of  dbe 
omissions  or  irregularities  falling  within  the  18th  section,  and  is 
consequently  inadmissible  as  a  ground  of  challenge.  The  second 
objection  appears  to  me  more  foxmidable ;  and  though  in  part  agree- 
ing in  the  preceding  opinion,  I  cannot  adopt  the  condusion  that  the 
objection  ought  to  be  repelled  without  Anther  inveatigatfaNu  Hie 
pursuer  (the  defender  in  the  original  action)  was  not  pefsonally  ci^ 
ed ;  he  was  cited  at  his  dwelling-house.  This  is  established  by  die 
execution*  In  regard  to  such  a  citation,  the  provision  of  the  Statute 
is:  *  But  if  the  defendant  shall  not  appear,  he  shall  be  cited  a  se- 
cond time,^  &c.  One  citation  merely  at  the  dwelling-house,  then, 
is  not  a  citation  warranting  any  jNTooedute  in  the  action,  unless  the 
defender  appear  on  that  first  citation.  But  it  follows  from  this,  dist 
in  any  case,  in  which  the  citation  is  merely  at  the  dwelKng-honse, 
and  is  not  followed  by  a  second  citation,  the  question  whedier  ornot 
the  party  has  been  properly  brought  into  Courts  or  the  action  laoed 
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in  terms  of  the  Statute,  mmt  depend  on  tbe  question  offset,  whe-  ^  ^•^  ^^^^ 
ther  or  not  he  appeared  on  the  first  citation.   Now,  in  this  case  the  Jl^'*^^'^ 
party,  in  tbe  pt9t  place,  maintains  that  the  proceduro-book  does  not  Harrison.  * 
prove  that  be  did  appear;  and,  woomiig^  he  avers  and  offers  to  prove  ^  .T"^  . 
that  he  did  not  appear.  Consulted 

'  On  the  first  of  these  points  I  am  rather  inclined  to  concnr  in  the  '*^s^ 
preceding  opinion.  1  think  that  tbe  entry  in  the  procedure-book,  as 
explained  by  the  report  of  the  clerk,  may  be  received  as  evidence  of 
his  appearance  in  Court.  But  it  iqppears  to  me,  that  it  is  evidence 
which  the  puawer  may  redargue  by  positive  proof  in  the  present  ac- 
tion of  reduction.  For  the  question  of  his  presence  or  absence  is  not  * 
a  mere  question  of  form  in  tbe  proeeedings  of '  an  action  raised  un- 
der the  autbori^**  of  the  Act:  it  substantially  involves  the  ques- 
tion whether  the  party  was  legally  cited,  that  is,  whether  the  action 
was  raised  under  the  authority  of  the  Act  or  not.  And  looking  at 
the  nature  of  the  action  here, — «n  action  for  reducing  the  decree, 
and  all  the  minutes,  grounds,  and  wanrants,  &c., — the  summons  ap- 
pears quite  sufficient  to  let  in  the  challaige  of  the  accuracy  of  the 
entry  in  the  procedure-beok.  ..On  these  grounds^  I  think  that  the 
objeetioncannotbe  repelled  without  some  further  investigation  of  die 
trudi  of  tbe  purtuei^s  averment. 

Lf^dM  Carehou8e^  Prgrideniy  OUUeSy  and  Mwusrwff.^^^  In  this 
case  SB  action  was  brought  by  Harrison  i^inst  M^Ewan  and  Park- 
er, under  ibe  Act  10th  Oeo.  IV.  c.  b&^  commonly  called  the  Small- 
Debt  Act,  before  the  Sheriff  of  Lanarkshire,  for  tbe  sum  of  L.  8, 6s. 
8d.  in  which  the  Sheriff  decerned  for  L.  8,  17s.  5d.  with  7s.  Id.  of 
expenses«  That  decree  is  now  brought  under  reduction  by  M^Ewan, 
on  two  greundb :  1^,  That  the  action  was  not  raised  under  the  au^ 
tliority  of  the-  Act,  in  respect  the  citation  and  •  service  copy  of  the 
auuiiotts  wete  not  given  to  M^Ewan  in  the  form  prescribed ;  and 
3d^,  Because  M^Ewan,  who  it  is  said  was  absent  at  the  first  calling, 
was  not  cited  again,  in  terms  of  the  dd  section  of  the  Statute. 

<  Tbe  Act,  after  qieeifybg  the  form  of  the  summons,  provides, 
that  being!  signed  by  the  Sheriffi-derk  it  shall  be  a  sufficient  warrant 
for  sanmoning  the  defender,  and  that  a  copy  of  the  summons,  with 
tJbe  citation  annexed,  and  a  copy  of  the  account,  if  any,  shall  be  ser- 
ved at  tbe  saioe  time  on  the  defender  personally,  or  at  his  dwelling 
places  It  is  also  provided,  that  the  officer  shall  either  return  an  exe- 
cution of  citatbn  mgoed  by  him,  or  shall  appear  and  give  evidence 
on  oath  of  the  citation  having  been  duly  made.     In  this  instance 

d^e  was  skSuoimonB,  to  the  fonn  of  which  no  objection  is  made, 

which  was>  served  upon  the  party.  There  was- also  an  account,  a 
copy  of  which  was  wiitteo  oor  the  back  of  the  summons,  and  an  exe* 

cution  was  returned,  which  is  also  regular.  But  in  a  schedule  A,  No. 
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2,  subjomed  to  the  Act,  a  form  of  dtalbii  is  giren  n  the  SoUeming 
terms :  *  E.  F.,  defender  above  detigned,  yeu  are  berelqf  summoned 
to  appear  before  the  Sheriff,  in  the  matter,  and  at  the  time  and  pbice^ 
and  under  the  certification  set  forth  in  the  above  copy  of  the  sum* 
mons  or  complaint  against  you.    This  Nqtice  served  npoa 
day  of,^  &c«    To  the  word  Notice  th^re  is  added  in  a  oote :  '  If 
there  is  an  account,  the  officer  must  serve  ^  copy  pf  it  aknig  with 
the  copy  of  the  summons  or  complaint,  and  add  here,  *  with  a 
ooff  of  the  account.^    This  last  directaoa  iras.  diApbeyed  by  the 
officer.    He  served  the  summons,  and  there  waa  a  copy  pf  the  ac- 
count on  the  back  of  it ;  but  the  citation  left  vith  the.  defioideica  did 
not  bear  that  a  copy  of  the  account  was  served.     It  ajqpears  to,  us 
that  this  was  a  fatal  objectian  to  the  whole  procedure ;  ,&r^  in  «»• 
sequence  of  the  defect  in  the  citation,  ^  action  was  pot  raised,  nor 
the  decree  pronounced  under  the  authority  of  the  Statute. 
<  Harrison,  the  defender  in  the  reduction,  pleads,  that  the  adaie- 
dule  No.  9  is  not.  referred  to  expressly  in  the  enactii^  clause,  of 
the  statute ;  and,  therefore,  although  the  schedule  Lb.  given  as  aa 
example  of  the  proper  form  of  citation,  for  the  ^xmvenience  of  thsse 
who  raise  such  actions,  it  is  not  imperative  iqpon  tbem^  and  any 
other  form  of  citotion  may  be  used  which  is  in  substance  the  san& 
But,  in  the  first  place,  we  are  of  opinion,  that  the  citation  here  is 
not  in  substance  the  same  with  that  prescribed  by  the  stetute  ;  be- 
cause the  party  was  not  put  upon  his  guard  that  any  copy  of  the 
account  was  served  upon  him  at  all,  by  which  he  might  have  been 
misled ;  for  he  might  have  overlooked  the  writing  on  the  back  of 
the  summons,  or  he  might  not  have  been  fully  aware  thi^t  it  idalnd 
to  die  matter  at  issue.  .    . 

>  idfyf  We  think  that  the  schedules  annexed  to  the  act  of  iParlia- 
ment  are  to  be  considered  as  part.of  the  act  itself  and  are  noigiven 
as  forms  which  may  or  may  not  be  followed,  .at  the  option  of  die 
pursuer.  On  the  oontrary^  the  words  are  imporative-^i-*  tlie*  officer 
must  aerve  a  copy  of  the  account,  and  add  in  the  citatioii  (that  is, 
must  add  in  the  dtedon),  ^.  with  a  copy  of  the  aoooiuit.^  But  if 
diese  words  are  imperative^  and  as  obligatory  as  any  thing  cxmtained 
in  the  body  of  the  statute,  no  court  is  entitled,  on  theiplea  of  eqni^, 
to  disregard  them.  The  statute,  which  has  swept  itway  all  the 
ordinary  forms  of  law,  for  the  benefit  of  pursuersin  the  Smidl^JD^ 
Court,  must  be  observed  to  the  letter,  othowise  the  benefit  .wfU^ 
it  confers  cannot  be  claimed.  It  would  be  attended  with,  t/ba  ^Qeiqgi 
mischievous  consequences,  if  any  departure  frpm  ther  ftinpa  pre^ 
scribed  were  to  be  dispensed  wi^,  because  di^y  msy  appear,  unne- 
cessary or  immaterial*  Mistake  would  follow  mistilke^  uid/foe 
blunder  be  excused  after  another,  till  defeadffi  <aouId>iiAve  no  se*- 
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of  the  sUtote  is  to  prevent  unnecessary  and  expensive  litigation'; 

but  there  would  be  no  end  to  lawsuits,  if  it  were  comment  to  dis-  HaniloD.^* 

enss  before  this  Court,  whether  a  deviation  firom  the  form  prescribed     .  : — ^ 

was  material  or  immaterial,  or  whether  it  was  remedied  by  an  al-  couzt. 

leged  equipollent  which  a  party  had  adopted  at  his  own  hand.    An 

implicit  obedience  to  the  directions  given  is  the  only  security  against 

this  evil. 

*  The  principles  laid  down  by  the  Court  in  the  cases  of  Browh 
and  Wallace,  though  in  neither  the  species  facti  was  precisely  the 
same  as  in  this  instance,  are  authorities  in  support  of  what  has  now 
been  said.  But  the  case  of  McLaren  is  a  case  exactly  in  point 
In  that  case,  the  very  same  defect  occurred  in  the  citation  which 
ia  founded  upon  here,  and  it  was  held  to  be  fatal. 

*  The  %d  objection  is  equally,  if  not  more  material  It  is  pro- 
vided, in  the  same  section  of  the  statute,  that  *  if  the  defender  shall 
not  appear,  he  shall  be  cited  a  second  time  personally,  or  at  his 
dwelling  place,  upon  the  wcnrds  de  novo  being  either  sulgoined  to 
the  original  summons,  and  signed  by  the  9heriff*clerk,  or  written 
in  the  procedure-book  kept  by  the  clerk,  and  signed  by  the  Sheriff, 
to  appear  at  the  next  court  after  the  date  of  the  said  citation. 

'  This  is  a  very  important  privilege  conferred  on  defenders,  for 
otherwise  decrees  might  be  stolen  out  against  them  when  they  had 
never  heard  of  the  summons,  or  were  necessarily  prevented  from 
attending  at  the  first  calling.  To  ascertain  on  the  record  the  ma- 
terial fact,  whether  the  party  is  present  or  absent,  in  schedule  E 
the  form  of  the  prooednre-book  is  given,  to  which  there  is  added  ; 
N.  B.  After  the  name  of  each  pursuer  and  defender  let  the  letter 
P.  or  A.  be  added,  in  order  to  marie  whether  the  party  was  present 
or  absent  when  the  cause  was  called.^  In  the  present  case,  neither 
the  letter  P.  nor  the  letter  A.  appears  after  the  name  of  M*Ewan. 
The  letter  P.  is  in  die  procedure-book,  and  it  is  said  to  apply  to 
all  the  defenders.  But  that  is  not  a  compliance  with  the  statute, 
which  requires  that  it  shall  be  added  to  the  name  of  each  pursuer 
or  defender.  And  this  is  the  more  important,  because  M'Ewan 
avers,  and  offers  to  prove,  that  in  point  of  fact  he  was  not  present 
himself,  and  he  denies  that  any  person  was  present  on  his  behalf. 
Tt  is  pleaded,  that,  according  to  t^e  practice  of  the  Sheriff-Court 
of  Lanarkshire,  the  single  letter  P.  or  A.  applies  to  all  pursuers 
of  defenders.  But  certainly  the  pactice  of  a  Sheriff-Court  cannot 
justify  a  plain  contravention  of  the  statute. 

^' We  think  there  is  nothing  in  the  defence,  that  the  present  sum- 
mens  is  incorrect  in  referring  to  the  schedule  B,  instead  of  sche- 
dule D.    The  mistake  is  not  in  the  summons*    It  is  a  typogra- 
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9  March  1838.  *  phicsl  error  in  the  act  of  Parliament  itseUv  the  aee&MH  when  it 
'  occurs  being  quoted  in  the  sununons*  and  for  which  the  prniiMr, 
^  M^Ewan,  was  not  answerable.  On  the  omtcarj,  he  oonects  the 
^  mistake,  by  terming  the  schedule  not  B,  but  ^  the  schedule  referod 
'  to  in  the  twelfth  section,^  which  unquestionably  is  the  scbednleE. 
*  On  these  grounds  we  are  of  opinion  that  this  action  of  rednetioii 

*  is  competent,  and  that  it  is  weU  founded  on  the  merits.  The<iih 
'  ginal  action  was  not  r^ularly  brought  into  Court  by  the  fim  ct 

*  tation ;  and  although  it  had,  if  neither  the  defender  nw  any  one 
'  authorised  by  him  appeared  when  the  cause  was  called,  it  wis  is- 

*  competent  for  the  Sheriff  to  decern  against  him  without  a  seoood 
'  citation.  But  the  evidence  of  his  being  present^  Tequired  bj  tbe 
'  statute,  is  wanting/ 

The  cause  having  been  finally  advised  upon  these  opinions, 

The  Lord  Juttice^Clerk.^^l  was  one  of  those  who  were  for  giving 
^fect  to  these  objections  ;  but  now,  in  consequence  of  the  aid  sffNd- 
ed  us,  I  think  the  objections  ought  to  be  repelled,  and  the  interio- 
cutor  adhered  to.  I  think  it  is  a  different  case  irom  the  ochenre- 
ferred  to  as  decided  in  this  Division  relative  to  the  first  objectioii.  I 
cannot  say  thete  was  a  material  deviation  from  the  statute,  whea  I 
see  that  confessedly  a  copy  of  the  account  was  actuaUy  written  mi  tk 
instrument  served  on  the  party. 

As  to  tbe  second  pointy  I  also  concur  with  the  narrow  nugority  ii 
thinking  the  objection  not  good. 

Lord  Meadowbanki'^l  am  of  the  opinion  now  delivered 

Lord  Glmke.^^!  think  the  interlocutor  is  right. 

Lord  Medufffn. — I  am  also  for  adhering  to  the  interlocutor,  and 
repelling  the  objections^ 

The  Lords  of  the  Second  Diviston  nfmud  the  redaiming  note} 
with  additional  expenses. 

Lord  Qfdinaiy,  CodAwnu    Act.  D.  J^NeiU,  Jo,  Amienuu       Ak.  P.  Robcrtm. 
fyter  and  Dvficofi,  8.  S.  C.  and  Ja.  Stuart,  S.  S.  C.  Agents     7\  Cle^ 

R. 


Judgment. 
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SECOND  DIVISION. 
No.  LXXXVII.  9^  March  1838. 

ANDREW  M^GILL 
CHARLES  FERRIER  (M'Neill  of  Gallochilly's 

TbD8T££.) 

Tack — ^Mkd.  Fug.  Waaeant. — Where  a  tenant  of  a  farm  who 
UHU  m  weditaiumefiifftEf  leaving  certain  arrears  of  rent  past  due^ 
and  tohik  15  years  of  his  lease  were  still  to  run,  was  incarcerated^ 
vpon  appUoation  and  warrant  at  the  instance  of  the  landlord's  trustee^ 
till  caution  should  he  found  de  judicio  sisti^for  the  amount  not  only 
of  the  rents  of  the  farm  which  were  past  due^  hut  for  the  rents  of  all 
thefutureyearsofOie  enduranceofihe  lease^as  theyshauULsuecessioely 
fiiU  due^ — and  was  found  entitled  to  damages  under  the  direction  of 
the  Judge  at  the  trials  that  such  application  and  warrant  were. not 
regular  or  competent^  or  warranted  in  law^^Found  {on  the  opinions 
of  the  consulted  Judges^)  sustaimng  an  exception  to  such  direction, 
t/iat  an  application,  in  so  far  as  it  prayed  for  caution  in  the  above 
termSf  was  complete  and  warranted  in  law, — aiuIa  new  trial  granted. 

(See  the  case,  as  fully  reported.  17tb  March  1837,  F.  C.  Jury 
Sittings,  p.  32,  No.  5.) 

Mb  Febkirb  haying  excepted  to  the  direction  of  the  Lord  Jus-  Namtife. 
tice-Clerk  at  the  trial;  counsel  were  fully  heard,  and  their  Lordships 
being  equally  divided,  (Lords  Meadowbank  and  Medwyn  being 
for  sustaining  the  exception,  while  Lord  Glenlee  agreed  with  the 
Lord  Justice-Clerk,)  cases  were  ordered ;  the  arguments  in  which 
are  given  fully  in  the  following  conflicting  opinions  by  the  consult- 
ed Judges : — 

Lords  Mancr&jfj  President,  GiUies,  Mackenzie,  Cranstoun,  Ful'  Opinion  of 
lerton,  Jeffrey,  Cockbum. — The  pleas  of  the  parties  in  the  Record,  judges. 
and  at  the  trial,  appear  to  have  rendered  it  imperative  on  the  pre- 
nding  Judge  to  give  a  positive  direction  to  the  jury  in  point  of 
law,  whether  the  defender's  application  to  the  Sheriff,  for  a  warrant  * 
to  imprison  the  pursuer  until  he  should  find  caution  de  judicio  sisti, 
was  in  itself  legal  and  competent,  or  was  incompetent,  and  not  war- 
ranted  in  law,  in  so  far  as  it  prayed  that  the  caution  to  be  required 
should  be  to  the  amount,  not  only  of  the. rents  of  the  farm  which 
were  past  due,  but  of  the  rents  for  all  the  future  years  of  the  en, 

VOL,  xin.  .  2  R 
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9  March  i«ia  durance  of  the  lease,  as  they  should  sucoesnveljr  fall  due.  The 
opinion  delivered,  and  the  direction  given,  under  such  drcnmstan* 
ces,  having  been,  that  the  application,  and  of  course  the  warrant, 
*  were  not  regular,  or  competent,  or  warranted  bj  law,^  the  effect 
was  necessarily  to  render  it  incumbent  on  the  jury  to  find  a  verdict 
for  the  pursuer  on  the  issue,  whether  the  pursuer  was  wrongfully 
imprisoned  ?  And  the  bill  of  exceptions  presented  agunst  that  di* 
rection  brings  before  the  Court,  in  a  clear  and  satisfactory  form, 
the  important  question  of  law,  whether  the  application,  in -so  far 
as  it  prayed  for  caution  in  such  terms,  was  competent  and  warrant- 
ed in  law  or  not  P  Understanding  the  question  to  be  thua  a  ques- 
tion as  to  the  strict  legal  competency  of  the  petition  and  warrant, 
it  appears  to  us,  that,  though  the  evidence  set  forth  in  the  bill  is 
materially  useful  for  enabling  the  Court  to  und^stand  clearly  the 
nature  of  the  case,  we  are  not  called  upon  to  form  any  opinion  on 
a  different  question  which  may  be  involved  in  the  issue,  with  refe- 
rence to  the  averments  and  pleas  in  the  Record,  namely,  whether 
upon  the  evidence  there  was  or  was  not  an  undue  and  oppressive 
use  of  diligence,  supposing  it  not  to  have  been  in  itself  incompe- 
tent or  illegal.  We  confine  ourselves  entirely  to  the  direction  in 
point  of  law,  to  which  the  exception  is  taken. 

It  is  an  admitted  fact  in  the  case,  that  there  was  a  binding  and 
subsisting  contract  of  lease,  by  which  the  pursuer  was  definitively 
bound  to  pay  yearly  to  the  defender  the  stipulated  rent  of  L.  Ill 
for  the  full  period  of  19  years,  from  the  terms  of  entry  at  Whit- 
sunday and  Martinmas  1832.  On  the  faith  of  that  obligation,  he 
had  obtained  possession  of  the  farm,  and  had  occupied  it  during 
several  years ;  and  certainly,  in  virtue  of  that  contract,  be  was,  at 
the  date  of  Mr  Ferrier^s  application,  equally  bound  in  law  to  pay 
the  rent  which  had  already  fallen  due,  and  to  continue  to  occupy 
the  farm,  and  pay  the  rent  of  each  of  the  future  years,  as  soon  as 
it  should  become  legally  exigible.  For  it  cannot  admit  of  any 
doubt,  that  a  man  who  has  become  tenant  in  such  a  contract  has  no 
right,  at  his  own  pleasure,  to  surrender  or  desert  the  farm,  or  to 
put  an  end  to  the  obligations  applicable  to  the  years  which  are  still 
to  run  of  the  stipulated  period.  Such  an  idea  may  be  practically 
entertained ;  and  there  are  some  strong  indications  of  it  in  the  pie- 
sent  case.  But,  as  a  matter  of  law,  the  Court  must  be  all  agreed* 
that  all  the  obligations  of  such  a  contract,  from  the  beginning  to 
the  end  of  the  lease,  are  equally  binding  on  both  the  parties. 

The  pursuer  being  thus  debtor  to  the  defender  for  the  due  ful- 
filment of  his  engagements  during  all  the  years  of  the  lease,  it  ap- 
pears that  the  defender  bad  obtained  good  information,  that  it  was 
the  intention  of  the  pursuer  immediately  to  leave  this  countiy,  by 


No.  87. 


COURT  OF  SESSION. 


619 


M'GUl  v. 
Ferrier* 

Opinion  df 

Consulted 

Jndgta^ 


cmignitioii  fon  permanent  settlement  ia  America.  There  was  then  ^  ^^^  ^^- 
a  considerable  sum  of  rent  due ;  but  there  was  also  a  clear  obliga- 
tion to  pay  all  the  future  rents  as  soon  as  the  terms  of  payment 
should  be  come  and  bygone.  In  this  mtuatioo,  the  defender  pre- 
sented his  petition  to  the  Sheriff,  for  apprehending  the  pursuer  as 
being  his  debtor  in  meditatione  fugae^  until  he  should  find  cauticn 
'  de  judicio  sisti  in  any  action  to  be  brought  for  the  debt  within  six 
months.  As  the  fact  was  fully  admitted  on  the  pursuer^s  exami- 
nation^ that  it  was  his  intention  to  leave  the  country,  not  for  any 
temporary  purpose,  but  for  permanent  residence  elsewhere,  no 
question  arises  on  that  part  of  the  case :  The  pursuer  confessedly  was 
in  the  situation  which  entitled  the  defender  to  make  such  an  ap- 
plication. And  the  only  question  is,  whether  it  was  rendered  ille- 
gal and  incompetent  by  the  terms  of  the  affidavit,  by  which  the  de- 
fender swore  to  the  amount  of  the  debt  in  referaice  to  which  the 
security  was  required,  and  the  extent  of  the  security  which  was  in 
consequence  insisted  for,  as  the  condition  of  the  warrant  of  imprison- 
ment not  being  granted  or  continued  in  force. 

The  defender's  affidavit  does  not  appear  to  have  been  different 
m  form  from  the  affidavits  usually  employed  in  such  cases,  where 
the  debt  consists  not  only  of  sums  already  due  and  exigible,  but  of 
sums  which,  by  the  contract,  decree,  or  other  legal  title,  are  sull  to 
fall  due  at  future  terms.  He  swore,  that  the  pursuer  was  indebted 
to  him  in  the  sum  of  L.  182,  7s.  for  the  rents  due  at  Martinmas 
preceding,  as  also  in  the  sum  of  L.  Ill,  as  the  rent  to  become  due 
at  Martinmas  1885,  *  the  said  term  being  first  come  and  hygonei 
and  in  the  same  sum  at  each  term  of  Martinmas  during  the  15  years 
of  the  lease  still  to  run,  ^  the  said  terms  and  years  being  first  come 
^  and  hfgosie^  That  the  pursuer  was,  both  in  fact  and  in  law,  un- 
der an  obligation  of  debt  to  the  defender  in  these  terms^  appears  to 
OS  to  be  indisputable.  The  rents  corresponding  to  the  future  years 
were  not  yet  pebble :  But  the  obligation  to  pay  them  when  the 
years  and  terms  should  be  come  and  bygone^  was  as  clear  as  the  ob- 
ligation to  pay  the  rent  which  was  already  due. 

If  the  pursuer  had  not  formed  the  design  of  leaving  the  country, 
and  so  passing  from  under  the  jurisdiction  of  the  Courts  of  Scot- 
land, the  landlord  would  have  had  no  right,  by  virtue  of  the  con-, 
tract  of  lease  simply,  to  obtain  any  security  either  for  payment  of 
the  rents  to  become  due,  or  that  the  pursuer  should  answer  to  any 
action  to  be  brought  for  them.  If  he  fell  in  arrear  of  his  rent,  the 
law  gave  certain  remedies ;  and  one  of  these  is,  to  require  security 
for  five  years'  rents,  or  that  the  tenant  shall  remove  from  the  farm. 
But  this  supposes  that  the  tenant  is  remaining  under  the  laws  of 
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.9^B/^Khl^&  ^jjjg  country,  ready  to  answer  to  any  just  demand,  and  to  be  sub. 
jected  in  damages  for  any  breach  of  the  contract. 

The  law  of  Scotland  is  particularly  favourable  to  debtors  in  Ta- 
rious  respects.  No  man  can  be  subjected  to  arrest  or  imprison- 
ment even  for  a  debt  fully  payable  and  legally  constituted,  without 
some  warning.  No  man  can  be  arrested  even  for  a  debt  stated  to 
be  fully  due,  until  it  has  been  legally  constituted  by  the  decree  of 
a  Court,  or  by  some  registered  document  equivalent  to  a  decree. 
And,  in  general,  no  man  can  be  arrested  or  imprisoned  at  all  oa 
account  of  a  future  or  contingent  debt  not  payable  at  the  time,  if  he 
be  resident  in  the  country,  and  there  be  no  reasonable  ground  to 
believe  that  he  intends  to  leave  it,  and  thereby  to  disappoint  his 
creditor.  But,  in  all  these  cases,  the  law  has  made  a  distinction, 
reasonable  and  just  in  itself,  and  fully  settled  by  long  practice  and 
authority,  where  the  creditor  has  reasonable  ground  to  know  or  be- 
lieve, that  it  is  the  intention  of  his  debtor  to  fly  the  country.  Ib 
that  case,  although  he  has  obtuned  no  letters  of  homing,  and  has 
given  no  charge ;  though  his  debt  is  not  yet  constituted  by  decreei 
and  no  action  may  have  been  raised  for  constituting  it ;  he  may 
apply  by  petition  to  any  competent  judge,  for  that  interpoation  of 
the  law,  which  is  understood  by  a  warrant  for  apprehending  the 
party  as  in  meditatione  fugae.  And  it  appears  to  be  so  clearly 
settled  by  the  series  of  authorities  quoted. in  the  case  for  Mr  Fer- 
rier,  that  such  an  application  is  equally  competent,  where  the  debt 
consists  of  engagements  by  contract,  decree,  or  other  legal  form  of 
obligation,  which  are  only  to^become  due  at  a  future  time^  or  evea 
contingently,  if  the  personal  liability  to  pay  when  the  time  shall 
have  arrived  be  in  itself  clear,  that  we  think  it  unnecessary  to  en- 
ter into  any  detailed  consideration  of  that  point,  being  satisfied  thit 
it  must  be  held  to  be  an  established  part  of  the  law. 

The  principle  of  this  exception,  from  the  ordinary  rules  deter- 
mining the  rights  of  debtors  and  creditors,  is  obvious  and  simple 
The  fact  being  assumed,  that  the  debtor  means  to  leave  the  country 
permanently,  he  is  still  not  required  to  pay  even  a  present  debt,  till 
all  the  ordinary  process  of  action  and  diligence  shall  have  been  fol- 
lowed forth.  Neither  is  he  required  to  pay  a  debt  to  fall  due  here- 
after, before  the  term  when  it  may  be  legally  exacted  shall  have 
arrived.  Nor  is  he,  in  any  one  of  these  cases,  required  even  to 
find  security  that  they  shall  be  paid^  when  legally  exigible  and  duly 
constituted.  All  that  the  creditor  can  demand  is,  that  the  debtor 
shall  find  security  that  he  shall  be  present  in  the  country  to  answer 
■  to  the  action  or  diligence  of  the  creditor,  to  be  in  proper  time  ex- 
hibited against  him.  The  plain  meaning  of  the  law  is,  that  the 
creditor  in  whose  favour  the  obligations  have  been  undertaken,  shall 
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either  have  the  debtor  himself,  or  a  sufficient  surety,  resident  with-  ^  Mardi^ss 
in  the  jurisdiction,  to  answer  for  the  fulfilment  of  them. 

And  it  may  be  observed,  that  if  this  principle  be  reasonable  in 
other  cases,  it  seems  to  be  particularly  so  in  the  case  of  obligations 
arising  out  of  the  contract  of  lease*  For  that  is  a  contract,  which 
always  supposes  that  the  tenant  shall  continue  resident  upon  the 
lands  in  Scotland ;  and,  therefore,  the  very  determination  to  leave 
the  country,  while  the  years  of  the  lease  are  current,  implies  the 
purpose  of  violating  the  obligations  undertaken,  and  avoiding  the 
process  or  diligence  by  which  implement  of  them  may  be  compelled. 

It  is  very  true,  that,  in  such  a  case,  the  land  which  is  the  sub- 
ject of  the  contract  remains ;  and  the  landlord  may  have  remedies, 
by  which  the  evil  of  the  breach  of  contract  may  be  lessened.  But 
though  a  tenant,  after  making  all  he  can  of  the  first  years  of  the 
lease,  may  chuse  deliberately  to  throw  the  farm  back  on  the  landlord, 
and  fly  from  the  diligence  to  which  he  would  be  subject,  it  is  not 
the  less  true,  that  he  is  under  the  legal  obligation  to  hold  the  lands, 
and  to  pay  the  rent,  in  all  the  years  of  the  subsistence  of  the  con- 
tract If,  in  consequence  of  his  declared  purpose  to  depart,  he  is 
called  upon  by  the  force  of  the  ordinary  warrant  to  find  security 
that  he  shall  be  sisted  in  judicio  to  answer  for  fulfilment  of  his  en- 
gagements, it  may  be,  that  the  security  required  may  sometimes 
appear  to  be  great  or  even  severe.  That  may  happen  equally, 
where  a  debt  sworn  to  be  already  exigible  is  of  large  amount,  though 
not  yet  constituted ;  and  it  may  be  even  of  a  more  oppressive  cha- 
racter prima  facie,  where  the  constitution  of  the  debt  is  of  doubtful 
result.  Cases  accordingly  may  exist,  where,  though  the  application 
for  arresting  the  debtor  as  in  meditatione  fugse  must  be  regarded  as 
perfectly  regular,  competent,  and  legal,  there  may  be  ground  for 
holding  that  it  has  been  oppressively  used  or  insisted  in.  But  it  is 
evident  to  us,  that  the  difficulty  of  finding  security,  which  may  arise 
equally  from  the  amount  of  the  debt,  or  from  the  nature  of  the  con- 
tract, cannot  alter  the  question  as  to  the  competency  or  legality  of 
the  applicJEition  itself. 

It  is  not  necessary  for  us  to  consider  the  means  of  relief  which  a 
person  becoming  security  in  such  a  case  might  have.  It  is  evident, 
however,  that  there  must  be  such  means*  And  it  seems  to  us,  that 
it  is  this  consideration  which  has  created  the  doubt  in  the  present 
question.  Though  the  landlord  obtains  the  security,  he  may  use 
the  other  remedies  which  the  law  gives  him  ;  and,  when  he  does  so, 
if  the  cautioner  is  called  upon  for  payment  of  the  rents  as  they  be- 
come due,  he  will  be  entitled  to  the  benefit  of  the  operation  of  those 
remedies.  But  this  is  no  more  than  what  may  occur  in  many  other 
cases.     The  creditor  may  find  other  means  of  making  his  debt 
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9  MftTch  1838.  effectual,  besides  tbe  personal  obligation  of  his  debtor.  But  the 
possibility  of  his  having  other  remedies  will  not  alter  the  legal  com- 
petency of  the  application,  for  security  that  tbe  debtor  himself  aboat 
to  fly  the  country  shall  be  present  to  answer  for  it. 

The  question  which  remains  is,  whether  the  ap[dicaUon  in  the 
present  case  was  incompetent  and  contrary  to  lau^  on  the  single 
ground  that  the  security  demanded  was  to  the  amount  of  the  rests 
already  due,  or  which  should  become  due.     To  speak  correctly, 
this  is  not  precisely  the  state  of  the  matter.     The  security  asked 
was  only,  that  the  pursuer  should  be  sisted  in  judicio,  to  answer  for 
pajrment  of  those  rents  when  they  should  successively  become  dne. 
If  this  could  be  done  (and  it  was  wholly  in  tbe  pursuer's  own  will,) 
the  cautioner's  undertaking  would  be  satisfied^  and  he  would  not  be 
liable  to  any  further  demand.    But  if  the  debtor  cannot  be  nsted, 
because  he  wilfully  absents  himself  from  the  country,  and  the  conse- 
quence is,  that  the  cautioner  must  sufibr  tbe  penalty  by  paying  tbe 
debt  in  place  of  him,  if  it  be  not  otherwise  satisfied,  this  only  arises 
from  the  nature  of  the  case,  and  it  is  a  result  which  at  once  shows, 
that  the  extraordinary  process  under  which  the  caution  was  obtained 
was  necessary  according  to  the  principle  of  the  law.  And  the  object 
being  simply  to  secure  such  responnbility  in  default  of  the  debtor 
himself,  we  do  not  see  that  it  can  be  held  to  be  either  incompetent 
or  contrary  to  law,  to  make  the  applicaticn  in  such  terms,  accord- 
ing  to  the  amount  of  the  indisputable  obligations  of  the  lease,  quali- 
fied always  with  the  proviso,  that  the  term  of  payment  of  each  year's 
rent  must  be  first  come  and  bygone.    When  we  find  it  to  be  clearly 
settled,  that  such  a  demand  of  security  may  be  legally  made  in 
cases  of  aUment^  annuity^  inetalments  of  a  price  and  the  like,  and 
even  of  contingent  debts,  to  the  amount  of  sums  which  must  or  may 
fall  due  de  future,  we  are  unable  to  discover  any  principle,  on  which 
a  distinction  can  be  made  in  the  case  of  a  lease,  to  the  eflbct  of 
holding  that  such  an  application  as  that  which  was  made  in  this 
case  is  irregular,  incompetent,  and  illegal. 

With  the  greatest  respect,  therefore,  for  the  opinion  of  the  emi> 
nent  Judge  who  presided  at  the  trial,  we  are  under  the  necessity  of 
delivering  our  judgment,  that  the  exception  ought  to  be  sustained, 
and  a  new  trial  granted. 

Lord  Cuninghame. — I  am  of  opinion  that  the  direction  given 
by  the  Judge  to  the  Jury  in  the  present  case,  was  correct  in  pomt 
of  law,  and  that  the  exception  ought  to  be  disallowed.  I  have  come 
to  this  conclusion  on  the  following  grounds:-— 

I.  The  specialties  of  this  case  justified  the  Charge  on  the  point 
excepted  to,  independent  altogether  of  the  rule  that  may  he  w^ 
plicablc  to  claims  of  landlords  generally  under  leases. 
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Before  the  Charge  wns  delivfsred  by  the  Court,  it  was  proved  that  9  March  1838. 
the  defender  had  written  to  his  agent,  that  ^  a  suit  should  be  raised    ^'^y^ 

*  against  M'GiU  for  the  rents  during  the  lease,  not  only  of  his  pos-    Pe^n^.^* 

*  session,  but  Jbr  the  wheie  renUj  and  then  apprehended  till  he       rr'  . 

*  should  find  caution/  c^^u^ 

In  following  out  the  proceeding  thus  resolved  on,  the  defender  ^^'^so- 
made  affidavit  for  the  whole  rents  during  the  fifteen  mbsequent  years 
of  the  lease  as  *  oebts,^  no  doubt  adding  the  words,  *  the  said 
^  terms  and  years  to  be  first  come  and  bygone  ;^  and  he  gave  in  a 
petition  to  the  Sheriff,  cravibg  that  M^Gill  should  be  imprisoned 
within  the  tolbooth  of  Campbelton  *  till  he  found  sufficient  cau- 
^  tion  to  the  amomni  of  said  debUf  acted  in  your  Lordships^  court- 

*  books  de  judido  nsti,  in  any  action  for  payment  of  said  debts  al- 
^  ready  brought  or  to  be  brought  against  him^-*^  within  six  months,' 
&&  &C.  And  upon  that  application,  the  pursuer,  after  a  short 
examination,  was  committed  prisoner  to  the  tolbooth  of  Campbelton 
till  he  found  caution  to  the  full  amount  craved. 

It  was  also  proved  on  the  trial  (See  evidence  of  Alexander 
McMillan— Bill,  p.  9,  and  his  missive,  App.  p.  13,)  that  befbre  any 
of  those  proceedings  took  place,  the  defender  was  in  possession  of 
an  ofier  to  the  extent  of  L*  95  per  annum  for  the  farm ;  which  rent 
the  pursuer  refiued;  and  he  afterwards  let  the  farm  for  L.  100* 
Evidence  of  Peter  Gilkison — Bill,  p.  10. 

The  defender's  real  interest,  therefore,  in  the  enforcement  of  the 
pursuer'syb^r^  and  conUngetU  obligations  under  this  lease,  did  not 
exceed  L.300,  while  it  has  been  shown  that  he  demanded  caution 
to  the  amount  of  the  full  rent  for  the  whole  years  of  the  lease-— 
f.  e.  for  a  gross  sum  exceeding  L.llOO  Sterling. 

Further,  it  was  proved  on  the  trial,  and  before  the  Judge  charged 
the  Jury,  that  M*6ill  and  his  co-tenants  at  the  period  of  his  ap- 
prehenaon,  had  stock  on  the  farm  to  the  amount  of  L.  188  (Evi- 
dence of  Peter  Gilkison— -Bill,  p.  10,)  as  to  which  it  was  proved, 
that  the  pursuer,  in  his  examination  before  the  Sheriff  (App.  to 
Bill,  p.  16,)  judicially  made  this  statement: — *  That  the  declarant 
^  is  willing,  so  far  as  he  is  concerned,  to  allow  the  joint  stock  on  the 

*  farm  to  remain  on  it,  in  security  of  the  rent  bygone  and  to  oome.'* 

Notwithstanding  this,  the  pursuer  having  been  unable,  as  may 
be  supposed,  to  find  caution  to  the  full  amount  required  for  appear- 
ing in  an  action  at  the  distance  of  six  months,  was  detained  two 
months  in  prison ;— after  which  he  was  released  by  the  Supreme 
Court,  by  having  a  bill  of  suspension  passed,  on  finding  caution  to 
afar  lower  amount. 

It  humbly  appears  to  me  that  our  law  would  be  very  defective 
indeed,  and  might  be  converted  into  an  engine  of  grievous  oppres* 
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9'MvNh  1838.  sion,  if  such  a  warrant  could,  under  iuth  circamstanceSi  be  en- 
M'GU        ^^^^^  against  a  party  in  the  condition  of  the  pursuer,   without 
Femer.  *     redress.     The  fault  or  error  in  the  defender  lay,  not  in  bring- 
^^JTT^  ^    ing,— or  stating  that  he  intended  to  commence  an  action  against 
Consulted     the  tenant  for  implement  of  a  lease  of  15  years;  but  in  demand- 
^*^^        ing  caution  to  the  amount  qf  15  years^fuU  rent^  for  the  tenanfs  ap- 
pearance in  such  action.     The  defender  overstated  very  largely  the 
amount  of  the  caution,  which  any  landlord  was  entitled  to  demand 
in  a  case  of  this  description ;  and  the  facts  known  to  himself  or 
his  agents  showed  irrefragably  that  he  bad  no  such  interest  al 
issue  in  the  pursuer^s  possession,  as  «to  justify  or  entitle  him  to  de^ 
mand  caution  to  the  amount  that  he  did,  and  which  alone  occasioned 
the  pursuer^s  long  detention  in  prison. 

This,  however,  as  I  understand  the  note  of  the  Lord  Justice- 
Clerk^s  speech,  was  the  sole  import  and  extent  of  the  charge  ex- 
cepted to.  His  Lordship  gave  it  as  his  opinion,  that  when  the 
landlord  demanded  caution  *  to  the  amount  of  the  eaiddebUj  indud- 
ing  therein  the  prospective  rents  for  15  years,  that  that  was  an  il« 
legal  demand.  It  was  not  stated  by  the  judge,  that  the  landlord 
ought  to  have  confined  his  demand  merely  to  the  amount  of  the 
past  rents,  or  that  he  had  no  claim,  or  ground  of  action,  in  respect 
of  future  rents ;  but  simply,  that  a  demand  of  caution  ^  to  theJuB 
<  amount  of  the  whole  future  reMsfor  15  years'  was  illegal.^  In  that 
opinion  I  concur  ;  for  I  think  the  principle  or  measure  according  to 
which,  the  caution  was  demanded  was  o|^ressive,  and  enormously 
beyond  the  fair  interest  of  the  landlord  in  the  premises,  and  so  il- 
legal and  contrary  to  every  law  or  authority  by  which  sudi  a  ques- 
tion can  be  determined. 

Such  a  demand,  as  I  conceive,  should  have  been  restricted  by  the 
Judge  Ordinary  to  something  near  the  real  interest  of  the  defender 
in  the  matter  libelled  on,  as  it  was  by  this  Cburt  when  the  case  was 
discussed  in  the  bill  of  suspension.  But  the  caution  not  having 
been  restricted,  and  the  pursuer  having  been  deprived  of  his  per- 
sonal liberty  for  upwards  of  two  months,  in  consequence  of  this  ex- 
aggerated demand,  the  warrant  was  executed  periculo  petentis,  and 
the  defender  must  be  liable  in  reparation. 

II.  While  it  thus  appears,  that  the  present  case  is  a  dear  one  on 
the  special  circumstances  brought  out  in  the  evidence,  I  am  further 
of  opinion  that  it  would  be  very  questionable  if  a  landlord  could,  in 
any  case  of  lease,  safely  and  legally  demand  caution  to  the  fv& 
amount  of  the  prospective  rents,  from  any  tenant. 

The  practice  of  apprehending  foreigners  as  in  meditatiooe  fugse^ 
has  grown  up  in  Scotland  from  long  usage  ^sanctioned  by  our  courts, 
and  not  from  any  special  law  or  statute  autboriring  the  practice. 
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At  first  such  warrants  appear  to  have  been  confined  either  to  claims  »  March  iffla. 
already  liquid  and  constituted,  for  payment  of  which  immediate  di- 
ligence could  be  used,  or  to  other  claims  immediately  exigible,  and 
which  in  fact  were  in  the  course  of  constitution,  Accordingly  Lord 
Stair  says,  *  Captions  are  also  granted  wUhout  a  preceding  charge^ 
*  by  the  Lords,  upon  special  occasions,  as  if  parties  be  suspect  to 
^  leave  the  country,  and  have  no  visible  estate  in  it* 

It  18  only  of  comparatively  recent  date,  that  such  applications 
were  supposed  to  be  competent,  for  future  or  contingent  debts  of 
any  description.  The  first  case  on  record  where  this  question  is  re- 
ported as  having  been  tried,  was  that  of  Reid,  lOlh  July  1828, 
when  a  husband,  against  whom  his  wife  held  a  decree  for  periodi- 
cal and  future  oUmenif  was  decerned  to  find  caution  on  a  meditatio 
fugfle  warrant,  to  implement  the  decree.  A  similar  proceeding  has 
also  been  repeatedly  adopted  as  to  claims  of  aliment  for  bastard 
children  ;  and  the  Court  is  said  to  have  expressed  an  opinion  to  the 
same  effect  as  to  annuities  payable  by  a  defender  in  the  case  of 
Cameron.  But  these  cases  do  not  solve  the  question  as  to  claims 
for  future  rent,  under  a  lease  for  a  term  of  years. 

When  the  obligant  on  a  personal  obligation  for  aliment,  or  for 
an  annuity,  is  about  to  escape  from  the  country,  there  is  no  measure 
or  ratio  on  which  the  creditor  can  be  required  to  accept  of  caution 
for  less  than  the  full  amount  of  his  claim  ;  because  in  every  possible 
event  the  full  amount  of  the  aliment  or  annuity,  as  the  case  may 
be,  will  be  due  to  the  creditor  when  the  terms  of  payment  arrive ; 
and  ex  hypothesi,  he  holds  nothing  in  his  hand  by  which  the  future 
or  contingent  debt  can  be  diminished.  But  the  case  is  totally  dif- 
ferent in  the  case  of  leases.  In  no  conceivable  case  can  a  debt  to 
the  full  amount  of  the  whole  future  rents  be  due,  if  the  obligant  is 
unwilling  or  unable  to  fulfil  the  contract.  On  the  contrary,  if  the 
farm  continues  possessed  by  the  tenant,  the  landlord  has  no  claim 
till  each  term's  rent  falls  due,  and  in  that  case  he  cannot  ask  any 
warrant  at  all  against  the  tenant.  Again,  if  the  farm  be  abandon-' 
edj  the  landlord  has  the  security  of  his  land,  for  the  satisfaction  pro 
tanto  of  any  future  rent ;  and  therefore  it  would  be  vexatious  in 
any  landlord  to  ask,  and  most  oppressive  in  any  court  of  law  or 
equity  to  grant,  a  warrant  to  imprison  any  debtor  till  be  found  cau- 
tion for  a  long  series  of  future  rents.  The  gross  amount  of  these 
rents,  can  never,  in  any  view,  be  the  measure  of  the  security  ext* 
gible  by  the  landlord  in  reference  to  his  future  and  contingent 
claims ;  and  therefore  a  demand  for  caution  to  the  amount  of  the 
whole  future  rents  accumulatedj  appears  to  me  to  be  more  than  any 
landlord  has  a  legal  title  to  demand. 

As  the  remedy,  however,  of  a  summary  warrant,  in  cases  of  al- 
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^.^*^°^^?^  leged  fuga,  is  an  emiraordinary  interposition  of  the  law  under  our 
system,  the  creditors^  proceedings  in  resorting  to  it  are^  in  my  op- 
nion,  to  be  most  strictly  interpreted  ;  and  if  a  party  goes  one  tote 
beyond  the  clear  necessity  of  the  case»  he  is  liable  in  repantioD. 
This  proceeding  having  been  introduced  into  our  law,  without 
statute,  there  is  often  no  antecedent  authority  to  be  quoted,  far  esta- 
blishing what  is|  or  is  not  an  excess  of  diligence  on  the  part  of  the 
creditor.  This  must  be  determined  by  the  circumstances  of  each 
particular  case,  as  the  various  decisions  subjecting  creditors  for  as 
abuse  of  the  forms  of  law  in  similar  cases,  demonstrate. 

But  it  is  obvious  that  there  cannot  be  a  greater  abuse  of  this  prii 
vilege  of  summary  arrest,  than  taking  out  a  warrant  under  an  exor- 
bitant demand  of  caution.  For  a  party  alleging  that  he  has  a  daiii 
against  another  about  to  go  abroad,  is  entitled  to  make  the  applica- 
tion for  caution,  even  though  the  debtor  is  not  leaving  the  couotiy 
with  any  view  to  defraud  his  creditor  or  to  evade  his  diligence*  Hb 
mere  departure  from  the  country  is  sufficient,  as  determined  in  the 
case  of  Wright,  where  it  was  found  that  ^  a  warrant  was  competent 
^  against  a  party  who  had  come  to  this  country  from  America,  and 
*  meant  to  return  thither  in  order  to  proaeoute  his  buHness  as  afic- 
'  tor.'*  Hence  it  would  be  most  hasardous  to  lay  it  down,  that  a 
warrant  is  legal,  in  which  caution  to  an  exaggerated  and  unneces- 
sary extent  is  demanded  from  the  defender  under  pain  of  imprison- 
ment* 

Applying  these  views  to  the  present  case,  let  it  be  supposed  that 
there  had  been  a  formal  lease  here*  with  a  clause  of  registration  on 
which  diligence  might  have  been  termly  used  for  the  whole  rents 
under  the  lease  as  they  fell  due :  in  that  case,  no  action  of  consti- 
tution would  have  been  necessary,  as  in  the  present  instance ;  bat 
the  proprietor  might  have  at  once  proceeded  to  apprehend  the 
tenant  upon  the  consttttUed  obligations  of  his  lease,  if  going  abroad ; 
and,  had  he  done  so,  would  any  judge  have  found  the  tenant 
bound  to  find  caution  de  judicio  sisti,  instantly  to  the  JvU  amomt 
of  the  rents  during  all  the  future  years  of  the  lease,  without  regard 
to  the  consideration,  that  that  could  never,  in  any  event,  be  the  loss 
or  damage  of  the  landlord  ?  It  is  supposed  that  any  such  doctrine 
would  be  not  a  little  severe  upon  the  whole  tenantry  of  the  coun- 
try, and  would  be  in  itself  alike  novel,  and  contrary  to  the  univer- 
sal understanding  of  the  public  on  the  subject. 

But  while  there  is  no  precedent  or  authority  in  our  law  support- 
ing a  demand  for  caution  to  this  unreasonable  and  unnecessaij 
amount  on  the  part  of  the  proprietors,  it  is  the  duty  of  the  Court 
now,  as  our  predecessors  before  us  have  done,  to  settle  the  law  ia 
each  emerging  case,  aoccHxling  to  these  principles  of  law  and  equityi 
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OB  which  creditors  have  been  previously  allowed  to  resort  to  these  o  V«pcIi  less, 
summary  arrests  in  our  practice.  Accordingly,  when  Mr  Bell  states    ^"^V^ 
It  as  the  result  of  our  decisions  on  this  head,  that  ^  the  meditatione    Ferrkr.^* 
*  fugse  warrant  is  not  a  punishment  for  absence,  but  an  instrument    fvT~   « 
^  of  justice,  and  a  meihod  of  preventing  lose  to  the  creditor y'^  it  is    CoDsoUed 
apprehended,  that  the  sanction  of  such  warrants  to  any  farther  ex-    J<>^0^ 
tent  than  a  pursuer^s  hazard  of  /of«,  would,  both  in  actions  on 
leases  and  various  other  cases,  lead  to  a  very  gross  and  oppressive 
abuse  of  these  warrants.     It  would  go  to  this— that  a  party  might 
always  demand  caution  to  the  full  extent  of  every  future  and  con- 
tingent daim,  for  which  he  might  lawfully  conclude,  in  any  action 
about  to  be  commenced  by  him.     By  that  rule,  if  any  pursuer 
iMTought  an  action  against  a  party  going  abroad,  concluding  for  de- 
clarator and  adjudication  of  an  estate  held  by  the  latter,  he  might 
arrest  htm,  and  hold  him  to  bail  fir  the  ftM  value  of  the  eatatOf 
though  of  course  the  most  valuable  part  of  the  subject  concluded 
for,  must  always  remain  in  solo,  to  be  vindicated  by  the  right 
owner. 

The  summary  apprehenncm  of  a  defender,  in  order  to  force  either 
payment  or  caution  to  such  amount,  appears  to  be  peculiarly  repug- 
nant to  the  principles  of  the  law  of  Scotland,  which  allows  no  arrest 
on  mesne  process,  and  which,  in  general,  permits  no  party  to  be  ap- 
prehended for  any  debt,  till  it  is  poet  due^  and  also  till  a  charge  for 
payment  is  given  and  expired.  The  arrests  permitted  on  other  oc- 
casions, in  our  practice,  form  emceptione  from  the  general  rule ;  and 
the  party  applying  for  them  must  shew,  at  his  peril,  that  they  were 
not  demanded  to  an  extent  or  amount  beyond  what  the  necettity  of 
the  case,  and  his  Intimate  interest  in  the  future  fulfilment  of  the 
obligation,  absolutely  required. 

While  there  is  no  precedent  or  authority  to  support  such  a  warrant 
in  our  own  law,  it  seems  (as  to  the  amount  of  the  caiuition  demand- 
ed) to  be  contrary  to  the  principles  of  every  other  system.  It  is  not 
known  whether  a  party  can  by  any  process  be  apprehended  and 
incarcerated  in  England  till  he  find  caution  for  future  payments^ 
not  due,  by  the  terms  of  the  obligation,  for  a  series  of  years  after^ 
wards ;  but  the  English  case  of  Austin,  as  thus  abridged  in  late  re- 
ports, seems  to  have  proceeded  on  a  principle,  which  when  applied 
to  the  present  case,  is  su£Scient  to  demonstrate  the  illegality  of  the 
warrant  on  which  the  pursuer  in  this  instance  was  detained  in  jail : 
^  An  arrest  for  the  total  amount  on  one  side,  where  there  have  been 

*  mutual  dealings,  without  deducting  sums  known  to  be  due  on  the 

*  other,  is  malicious  and  without  probable  cause.'    AusUn,  4  Dowl, 
and  By.  Bep.  668. 

That  was  obviously  a  diflerent  case  from  the  present  in  its  de- 
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9  Much  1836.  tails,  but  the  principle  of  the  decision  seems  clearly  applicable  to 
this  question. 

It  has  been  argued  that  the  judge  in  the  present  instance,  should 
have  left  the  amount  of  the  caution  demanded  by  the  defender^ 
along  with  the  other  circumstances  of  the  case,  to  be  judged  of  by 
the  jury.  It  appears,  however,  that  the  judge  left  as  much  on  this 
matter  to  the  jury,  as  it  was  proper  to  do.  He  did  not  prescribe 
to  the  jury  what  precise  amount  of  caution  should  have  been  re- 
quired ;  as  the  jury  fell  to  judge  of  that,  from  the  facts.  Bat  he 
said  at  all  events,  that  the  demand  for  caution  to  the  fiill  amount 
of  15  years^  rents  was  contrary  to  law.  Had  the  question  related 
to  a  diligence  for  payment  of  debts  past  due^  the  judge  would  have 
been  bound  to  tell  the  jury,  that  an  apprehension  for  more  than 
was  due,  was  contrary  to  law.  In  like  manner,  where  the  claim  re- 
lated to  contingent  claims,  when  caution  was  demanded  for  greaUg 
more  than  was  necessary  completely  to  secure  the  claimant^  it  was 
equally  the  duty  of  the  judge  to  declare,  that  such  a  demand  was 
unwarranted  in  law.  The  question  put  to  the  jury  here  was, 
^  Whether  the  pursuer  Was  wrongfuUy  apprehended  or  not  ?^  In 
such  a  case,  it  was  certainly  the  duty  of  the  judge  to  say,  whether 
the  warrant,  as  applied  for  and  granted,  for  the  large  amount  of 
caution  specified,  was  legal  or  not. 

On  the  whole,  therefore,  viewing  the  present  as  a  case  in  whidi  a 
creditor  demanded  immediate  caution  from  his  debtor  to  the  amount 
of  upwards  of  L.  1000,  and  detained  him  in  prison  for  two  months 
*  to  enforce  such  caution,  when  not  only  his  present,  but  his  oontin- 
gene  interest  in  the  enforcement  of  the  lease,  fell  palpably  and  in- 
contestibly  very  far  below  that  sum^  and  in  fact  was  under  L.  200 
(as  established  on  evidence),  I  think  the  warrant  as  applied  for  and 
enforced,  was  contrary  to  law ;  and  on  these  grounds,  I  am  clearly 
of  opinion  that  the  exception  should  be  disallowed. 

At  the  final  advising-— 

Lord  Justice'Clerk  adhered  firmly  to  his  opinion  given  at  the 
trial. 

Lord  Glenlee  really  could  not  say  he  differed  from  Lord  Cuih 
inghame. 

Lords  Meadowbank  and  Medwyn  concurred  with  the  majority. 
Judgment.       The  Lords  sustained  the  exception,  and  granted  a  new  Trial. 

Whole  Court  Act.  Dean  ofFac.  iffope,)  P.  Robertioti*  Alt.  JH^N^eiU^  A.  Amder* 
son.  E.  and  A,  M^MtUan^  W.  S.,  W.  and  J.  B.  Douglasy  W.  &,  Ageois. 
Ruttell,  Jury  Clerk. 
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SECOND  DIVISION. 

No.  LXXXV III.  9th  March  1838. 

Mrs  MARTHA  CAMERON  and  MANDATORY, 

against 
JAMES  CHAPMAN  and  MANDATORY. 

Foreign— Arrestment  Jurisdictionis  Fitndanda  Cacisa — 
Process — Transference.— IFA«r«  an  action  hadbeen  brought 
against  aforeigner^  the  jurisdiction  of  the  Court  being  founded 
on  an  arrestment  jurisdictionis  fundandae  causa^  and  the  de- 
fender died  after  the  summons  was  exeouted^  but  before  it  was 
called  in  Court^^Found  that  the  action  was  capable  of  being 
transferred  against  the  defender's  representatives  ;  but  (2)  where 
the  representative  was  fiot  within  the  jurisdiction  of  the  .Court  f 
and  had  not  confirmed  the  subject  previously  arrested^  and  no 
new  arrestment  jurisdictionis  fundanda  causa  was  used.jofter 
the  defenders  deaths  the  deoree  (^transference  reduced. 

Ok  the  S5ch  March  18S8,  James  Chapman  and  Mandatory  raised  NtmtiTe. 
a  summons,  which  was  executed  next  day  as  furth  of  the  kingdom, 
against  the  late  John  Cameron,  then  living  at  Guernsey,  as  a  part- 
ner of  John  Cameron  and  Company,  clothiers  in  London,  conclud- 
ing for  payment  of  a  sum  of  L.  861,  148.  6d.  An  arrestment  juriff- 
dictionis  fundandse  causa  was  used  in  the  hands  of  a  party  indebt- 
ed to  Cameron  ;  and  an  arrestment  was  also  used  in  the  same  party ^s 
hands  on  the  dependence  of  the  action.  Upon  the  expiry  of  the  in- 
ducise,  the  summons  was  called  in  Cnurt  on  SOth  May  1838,  and 
defences  were  lodged  for  Cameron  by  his  agent,  in  which  his  liabi- 
lity for  the  debt  was  disputed.  After  the  defences  were  lodged,  and 
an  order  for  a  condescendence  wks  pronounced,  the  present  defend- 
er'*8  learned  that  Cameron  had  died  at  Guernsey  upon  18th  May, 
before  the  calling  of  the  action  against  him.  Cameron  Jwas  repre^ 
sented  by  his  widow,  the  present  pursuer,  who  was  his  executrix-no^ 
.minate,  and  in  that  character  the  defenders  raised  a  summons  of 
transference,  which  was  executed  against  her  as  furth  of  the  kingdom, 
but  they  did  not  arrest  jurisdictionis  fiindandss  causa  against  her. 
The  summons  of  transference  was  called  in  Court,  when  appearance 
was  entered  tor  Mrs  Cameron  by  her  agent,  who  borrowed  the  sum- 
mons, and  returned  it  without  defences.  Upon  this  the  case  was  en- 
^roUed  before  Lord  Medwyn    who  pronounced  this  interlocutoit 
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9  March  1838.  <  Tniisfen  and  decerns  in  statu  quo.*  After  decree  of  tnnafaence 
was  pronounced)  the  defenders  called  the  original  actimi  of  new» 
against  the  pursuer,  Mrs  Cameron,  as  herhusband^s  represeiitati¥e. 
When  the  original  summons  was  thus  called  a  second  time»  appear- 
ance was  again  entered  for  the  pursuer,  Mrs  Cameron^  by  her  agent, 
and  after  some  delay,  owing  to  a  slight  error,  decree  was  pronoonoed 
in  terms  of  the  libel. 

In  an  action  of  reduction  of  these  decrees  two  quesdons  were 
nused :  I.  Whether  the  action  raised  at  the  instance  of  the  defen* 
der  Chapman,  against  Cameron,  a  fordgner,  was  capable  of  being 
transferred  against  Cameron^s  representative,— Camerm  having  died 
after  the  summons  was  executed,  but  before  it  was  called  in  Court  .^ 
(&)  Whether  it  was  transferred  against  his  widow,  the  puiBoer  of 
the  present  reduction,  by  the  decree  of  transferenoe  which  was  ob» 
tained,  although  she  was  not  within  this  jurisdiction,  and  had  not 
confirmed  the  subject  previously  aireeted,  and  although  no  new  ai^ 
restment  jurisdictionis  ftmdandse  causa  was  used  after  her  husband's 
death? 

The  Lord  Ordinary  appointed  minutes  of  debate  on  these  qae^ 
tions :  on  considering  which,  his  Lordship  pronounced  this  inter- 
locutor :  *  Finds  that  the  original  action,  at  the  instance  of  the  de- 
fender against  the  deceased  John  Cameron,  was  transferred  in  snfi- 
cient  legal  fonn  i^ainst  the  present  pursuer,  as  hia  r^resentative, 
by  the  decree  of  transference  under  reductioD,*  fcc 

Ifote.'^*  Though  the  Loord  Ordinary  has  oome  to  the  opinkm 
expressed  in  the  interlocutor,  he  has  had  considerable  doubt  on 
both  the  questions  discussed  ip  the  minutes.    He  cannot  adopt 
the  principles  laid  down  in  the  minute  for  the  defenders,  so  as  to 
hold  that  this  Court  has  jurisdiction  over  foreigners,  simply  in  re- 
spect  of  their  having  moveable  effects  situated  in  Scotland.     The 
courts  of  Scotland  no  doubt  have  power  over  sueh  goods  ;  bat  die 
question  of  legal  jurisdiction  is  a  question  juris  gentium ;  and,  ao- 
cording  to  all  modem  authorities,  moveaUe  eflfects  follow  the  do- 
micUe  of  the  owner,  and  have  nA  legal  situs  but  in  the  country  of 
that  domicile.    Authorities  to  the  contrary  may  no  doubt  be  CMily 
cited ;  because,  at  one  time,  and  until  a  comparatively  late  period, 
a  contrary  principle  was  not  only  maintained  by  lawyers,  but  acted 
on  in  the  decisions  of  the  Court,  and  even  of  the  House  of  Lords. 
But  the  true  principle  of  law  has  been  long  settled,  and  therelbre 
the  Lord  Ordinary  cannot  hold  that  the  only  use  of  the  arrestment 
jurisdictionis  fiindandse  causa  is  to  prevent  the  goods  frmn  being 
removed  from  the  country,  as  if  the  Court  had  in  other  respects 
jurisdiction  to  administer  law  on  personal  estate  between  two  par- 
ties domiciled  under  the  law  of  a  foragn  countiy.    He  has  no 


Note. 
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doubt  that  that  form  of  process,  in  its  nature  altogether  artificial,  ^  ^^^  ^^'^^ 
has  been  introduced,  or  at  any  rate  can  only  be  sustained  on  views  ^        ' 

,  ^  ,,.  m       Cameron  »• 

of  equity  as  indispensable  to  the  creation  of  jurisdiction  in  such  a  cbapmtn. 


Note. 

*  But  haTing  expressed  this  opinion  in  point  of  principle,  he  has 
still  come  to  the  opinion  that  where  the  jurisdiction  has  once  been 
legally  founded  by  such  an  arrestment,  and  a  summons  issued  and 
executed  in  virtue  of  it,  such  jurisdiction  does  not  perish  by  the 
death  of  the  palrty,  but  may  be  transferred,  without  any  other  pro- 
ceeding, against  his  representatives,  though  also  domiciled  abroad. 
The  consideration  which  has  raised  most  difficulty  in  his  mmd  on 
this  point  is,  that  the  party  against  whom  such  an  action  of  trans- 
ference is  brought  may  deny  the  representation,  and  that  the  dis- 
cussion of  that  question  must  then  come  to  be  a  personal  litigation 
with  a  party  against  whom  personally  no  jurisdiction  has  been 
founded.  It  does  not  appear  to  the  Lord  Orctinary  that  the  ques- 
tion has  ever  been  settled  by  any  decision,  though  several  of  the 
cases  quoted  by  the  parties  have  more  or  less  bearing  on  it  Nei- 
ther is  he  satisfied  of  a  point  strongly  assumed  by  the  defenders, 
that  the  deeree  to  be  obtained  in  the  principal  action  will  be  of  no 
eflfect  beyond  the  value  of  the  effects  arrested.  No  doubt,  if  it 
turns  out  that  there  were  no  goods,  the  whole  proceeding  will  be  a 
nullity  for  want  of  jurisdiction.  But  if  there  were  goods  sufficient 
to  give  jurisdiction,  and  if  the  party  so  called  comes  into  Court 
upon  a  summons,  which  always  contains  personal  conclusions,  and 
so  is  compelled  to  discuss  the  merits  of  whatever  question  may  be 
between  the  parties,  it  will  be  matter  of  international  law  for  the 
judgment  of  foreign  courts,  whether  such  a  decree  shall  not  her 
taken  as  res  judicata  to  be  enforced  by  the  diligence  of  their  own 
law. 

^  Nevertheless,  the  Lord  Ordinary  thinks  that  the  difficulties  on 
the  other  side  are  greater.  A  party  who  has  used  a  good  arrest- 
ment to  found  jurisdiction,  and  then  raised  his  action  and  arrested 
for  security  on  the  dependence,  has  thereby  jus  qusesitiun  in  the 
goods  arrested,  if  his  claim  by  the  stunmons  is  good.  The  Lord 
Ordinary  does  not  think  the  reasoning  solid,  that  if  a  new  arrest- 
ment to  found  jurisdiction  were  necessary  before  the  action  could 
be  transferred,  the  arrestment  in  security  must  necessarily  be  lost ; 
because  it  might  reasonably  be  held,  that  when  the  action  was 
transferred,  the  arrestment  would  subsist  along  with  it.  But  the 
consequence  would  follow  in  many  cases,  because  there  might  be 
nothing  to  arrest  to  found  jurisdiction  a  second  time ;  and,  accord- 
ing to  the  case  of  Houston,  such  an  arrestment  to  found  jurisdic- 
tion  with  effiBct,  would  be  incompetent  against  an  executor  uncon- 
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firmed,  and  the  process  recommended  in  that  case  would  not  at  all 
answer  the  purpose  of  preserving  the  original  arrestment  in  secu- 
rity. The  Lord  Ordinary  cannot  think  that  this  result  would  be 
consistent  with  the  principles  of  law ;  and,  seeing  that,  as  fiff  as 
appears,  there  has  been  no  practice  of  using  a  new  arrestment  to 
found  jurisdiction  in  such  cases,  he  thinks  that  it  is,  on  the  whde, 
more  sound  in  principle,  jmd  practically  safer,  to  hold  that  the 
transference  may  proceed  without  it.  Though  there  is  no  dedsioD 
on  the  point,  it  certainly  appears,  according  to  Eilkerran'^s  Reports, 
to  haye  been  taken  for  granted  in  Dundas  v.  M^Leod,  13th  De- 
cember 1743,  M.  2038. 

*  The  Lord  Ordinary  has  had  difficulty  on  the  second  point  also ; 
and  he  must  observe,  that  the  defender,  by  taking  too  narrow  t 
construction  of  the  interlocutor  ordering  the  minutes,  has  not  ar- 
gued the  point  which  creates  most  doubt  in  the  Lord  Ordinary's 
mind.     One  question  is,  whether  it  was  competent  to  transfer  an 
action  as  a  depending  process,  when  the  summons  had  not  been 
called  in  Court  in  the  lifetime  of  the  original  defender  cited*    Bat 
for  the  decision  in  the  case  of  Mcintosh,  May  126^  1829,  the  Loid 
Ordinary  would  have  great  doubt  on  that  question,  as  Lord  Core- 
house,  by  reporting  it«  appears  to  have  had :  For  though  arresu 
ment  is  competent  on  an  executed  summons  as  a  depending  action, 
it  goes  for  nothing  if  the  action  be  not  proceeded  in ;  and  it  does 
not  necessarily  follow,  that  if  the  party  dies  before  it  is  called,  it 
can  be  legally  called  against  another  party.     The  judgment,  how. 
ever,  in  that  case  may  be  taken  as  so  far  settling  the  point  for  the 
guidance  of  a  Lord  Ordinary.     But  in  the  present  case  a  different 
question  arises.    Here  the  summons  was  in  fact  called  in  Court,— 
enrolled,— an  order  for  defences  taken,  and  farther  orders  made. 
And  the  question,  whether  the  decree  of  transference  taken  was 
legal  and  competent  under  the .  circumstances  in  which  the  sum- 
mons was  raised,  and  the  decreet  obtained,  involves  the  question, 
not  discussed,  whether  it  was  legal  and  competent,  after  the  pro- 
ceedings adopted  on  the  original  summons.     The  material  point 
is,  whether  the  transference  could  be  taken  on  the  action,  as  de- 
pending against  a  man  who  was  dead  before  it  was  called,  to  the 
efiect  of  enabling  the  pursuer  of  it  to  call  the  summons  anew  by  t 
new  partibus,  directing  it  against  another  party,  the  representative. 
The  Lord  Ordinary  must  confess  that  he  does  not  consider  such 
an  extraordinary  proceeding,  which  makes  the  record  of  the  Court 
so  anomalous,  as  a  very  simple  case.     But  on  the  whole,  if  the 
case  of  M^ntosh  be  held  to  be  conclusive,  he  is  inclined  to  think 
that  the  point  decided  by  it,  necessarily  involves  the  competency 
of  some  such  extraordinary  and  irregular  form  of  process.* 
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The  Lords  appointed  the  opinioii  of  the  whole  Court  to  be  taken  *"•  V-^^ 
upon  the  questions  raised,  and  allowed  additional  minutes  of  debate  cbapmaii.^' 
to  be  given  in. 

The  following  was  the  opinion  of  Lord  Corehousef  concurred  in  Opinions  of 
by  Lord  Ptuident  (Hope,)  Lords  Gillies,  Maokenxie,  FuOerton^j"^^^ 
J^fff^  and  Codtbwm  :-«- 

Two  questions  which  have  arisen  in  this  case  are  submitted  to 
our  consideration :  \si.  Whether  Cbapman^s  action  against  Came* 
ion  was  capable  of  being  transferred  against  Cameron^s  represen* 
tative,  Cameron  having  died  after  the  summons  was  executed,  but 
before  it  was  called  in  Court  P  2eUy,  Whether  it  was  transferred 
against  his  widow,  the  pursuer  of  the  present  reduction,  by  the  de- 
cree of  transference  which  was  obtained,  although  she  was  not 
within  this  jurisdiction,  and  had  not  confirmed  the  subject  preri- 
oiisly  arrested,  and  although  no  new  arrestment  jurisdictionis  fun- 
dandae  causa  was  used  after  her  husband^s  death  ? 

L  On  the  first  point,  we  are  of  opinion  that  the  action  was  ca- 
pable of  being  transferred.  It  seems  to  be  admitted,  that  if  an  ac- 
tioD  is  in  dependence  it  may  be  transferred.  ^  Transference,'  says 
Mr  R,  Bell,  ^  is  a  step  whereby  a  depending  action  is  transferred 
'from  a  person  deceased  to  his  representative ;'  and  that  numm  is 
correctly  gathered  from  all  our  authorities  upon  the  subject  Thus 
Bsnkton  says,  (Book  iv.  tit.  24,  §  64,)  '  Upon  the  death  of  a  de« 
'  fender  during  a  dependence,  the  action  must  be  transferred  against 
'  his  h^rs  or  executors  in  statu  quo,  reserring  all  defences  both 
'  sgainst  tbe  passive  titles  and  in  the  principal  cause/  And  to  the 
8ame  eflbct,  Erskine,  (Book  iv.  tit.  1,  §  60,) — <  Where,  during  the 
'  dependence  of  a  suit,  either  party  dies,  the  action,  before  it  can 
*  be  further  proceeded  in,  must  be  transferred  from  the  deceased  to 
'  some  person  alive  who  represents  hinu' 

But  there  is  no  doubt  that  a  suit  is  in  depend^ce  whenever  the 
sammons  is  executed.  By  virtue  of  the  execution  many  important 
eftcts  are  produced.  The  currency  of  prescription  is  stopped — 
the  subject  is  rendered  litigious,  and  there  is  a  warrant  for  using 
inhibidon  and  arrestment  against  the  defender.  Accordingly,  all 
the  books  say,  that  from  the  date  of  execution  the  dependence 
commences.  Thus  Mr  B.  Bell,  (Law  Diet,  voce  Transferenoe)--« 
'  An  action  is  held  to  be  in  dependence  from  the  moment  of  the 
'  citation  until  the  final  decision  of  the  House  of  Lords.'' 

Various  authorities  to  the  same  effect  are  quoted  in. the  addi-* 
tional  minute  for  the  defenders,  which  it  is  unnecessary  to  repeat. 
Indeed,  the  common  style  of  the  bill  and  warrant  of  these  dili- 
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9  Maidi  18S8.  genoes  is  of  itself  conclusive*     The  deliverance  on  the  bock  of  the 

^■^V^^    bill  is  in  these  terms :— *  Fiat  ut  petitur ;  because  the  Lords  have 

dtapman.     *  6^n  the  dependence  wiihin-mentioned.^     Now,  what  is  the  de- 

", —  t  pendence  mentioned  in  the  bill,  and  shown  to  the  Lords  P     It  is 

Connilted     nothing  whatever  but  the  summons  and  its  execution.     We  hold 

Judges.        j^  therefore  to  be  clear,  that  tlie  execution  of  a  summons  creates  a 

depending  action,  and  that  a  depending  action  may  be  transferred. 

This  was  the  view  taken  by  the  Court  in  the  case  of  M'Intosh 

agiunst  Macandrew,  June  1829,  mentioned  in  the  pleadings,  which 

was  reported  for  the  purpose  of  settling  the  pointy  which  was  very 

fully  argued,  and  on  which  the  judgment  of  the  First  Diviaoa  was 

unanimous. 

It  is  scarcely  necessary  to  observe,  that  the  case  of  the  Lords 
of  the  Treasury  against  Campbell's  trustees,  £th  March  I8S6,  on 
which  the  pursuer  founds,  has  no  relation  whatever  to  this  ques- 
tion ;  and,  in  particular,  that  it  is  in  perfect  consistency  with  the 
•  case  of  Mcintosh  v.  Macandrew.     The  summons  was  raised  in  the 

name  of  the  Commissioners  of  Woods  and  Forests ;  but  it  was 
not  called,  until  their  title  to  insist,  if  they  ever  had  any,  was  taken 
away  by  Act  of  Parliament.   Accordingly,  Lord  Medwyn  observes, 

*  I  would  have  had  great  hesitation  in  holding  that  the  right  to 

*  sue  was  ever  in  the  Commissioners  of  Woods  and  Forests,  and  I 

<  am  confirmed  in  my  view  by  the  declaratory  act :  but,  indepen- 

<  dently  of  that,  the  summons  was  raised  and  executeS  in  Juoe^ 

*  and  on  the  9th  September  an  Act  passed,  which  declared  the 

*  right  to  be  vested  in  the  Lords  of  the  Treasury.   Then  the  sum- 

*  mons  was  called  on  the  ISth  November.  There  is  no  analogy 
'  to  the  case  of  Mcintosh  her^.^  And  Lord  Glenlee^s  short  remark 
is  unanswerable :— *  Calling  is  a  judicial  step^  and  the  Commission- 

*  ers  of  Woods  and  Forests  had  no  title  to  take  any  judicial  step 

<  at  all.     The  summons  is  sopite.^ 

II.  The  second  question  is  attended  with  more  difficulty,  but  oo 
full  consideration  \^e  are  of  opinion,  that  though  the  process  was  ca- 
pable of  being  transferred  against  Cameron^s  representatives,  it  was 
not  transfiprred  from  want  of  jurisdiction.  If  an  arrestment  juris- 
dicUonis  fundandse  causa,  .was,  as  the  defenders  assume,  a  pi^ocees 
by  which  a  moveable  subject  is  fixed  down  in  this  country,  and 
rendered,  in  so  far  as  jurisdiction  is  concerned,  the  same  in  all  re* 
spects  as  an  heritable  subject,  there  might  be  some  plausibility  in 
their  argument.  But  assuredly  that  is  not  the  case.  A  person 
who  has  an  heritable  subject  in  this  country  may  be  competently 
sued  by  all  who  have  claims  against  it.  But  it  is  not  so  with  a 
moveable  subject  arrested  jurisdictionis  fundandas  causa.  The  ar- 
restment is  of  no  avail  to  any  one  except  to  him  who  has  used  it. 
It  is  very  true,  that  if  after  the  arrestment  a  multiplepoinding  is 
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brought  by  the  arrestee,  the  fund  in  medio  is  attachable  by  all  hay--  9  Maith  1888 
ing  interest,  but  the  reason  is,  that  it  has  been  placed  in  manibus     ^"^V^*^ 
curias  by  the  multiplepoinding  for  the  benefit  of  all  concerned.         c)upm!mr 

It  is  not  necessary  to  inquire  on  what  principle  the  custom  is     . : — 
founded,  of  arresting  moveables  to  found  a  jurisdiction  against  their  consiUted 
owner,  b^g  a  foreigner.     It  is  plainly  in  opposition  to  the  gene-  J^^ 
ral  doctrine  both. of  the  Roman  law  and  modem,  jurisprudence, 
both  of  which  admit  the  maxim,  actor  sequitor  forum  rei.     It  was 
borrowed  in  Scotland  from  the  law.  of  Holland,  where,  as,  Voet  ob- 
fleryes,  it  had  been  introduced,  contrary  to.  principle,  from  views 
of  expediency,  and  for  the  encouragement  of  commerce*     We  are 
of  opinion,  therefore,  that  it  must  not  be  carried  farther  in  any 
case  than  is  expressly  warranted  by  authority  and  precedent    But 
there  is  neither  authority  no  precedent  for  maintaining  that  an  ar- 
retonent  used  against  a  foreigner  in  his  life,  is  sufScient  to.  make 
his  representatiyes,  also  foreigners^  amenable  to  this  jurisdiction 
after  his  death.  * 

The  ground  upon  which  the  defenders  chiefly  rely  is,  that  re* 
presentation  alone  produces  this  e£Pect ;  that  is,  that  because  the 
^cUon  has  been  correctly  brought  against  the  predecessor,  his  ob* 
ligation  to  appear  and  defend  necessarily  transmits  against  his  suc- 
cessor. This  argument  is  plainly  unsound.  Even  in  the  case  of 
an  action  brought  against  a  native,  resident  in  this  country,  and 
therefore  answerable  to  our  courts  ratione  domicilii,  which  is  the 
primary  ground  of  jurisdiction,  and  the  most  effectual  of  all,  a  fo- 
reigner admitted  to  represent  him  is  not  answerable  on  that  ac- 
count. This  was  expressly  decided  in  Reoch  v.  Robb,  14th  May 
1881,  which  appears  to  us  by  itself  almost  conclusive  upon  the  point 
MOW  under  consideration.  But  farther,  it  will  be  observed  that  the 
pany  sued  there  was  confessedly  the  representative  against  whom, 
the  arrestment  .was  used.  But  there  is  no  admission  of  repriflTsn- 
tation  here.  A  decree  of  transference  is  taken  against  a  foreigner, 
before  it  is  established  that  by  the  law  of  the  country  where  she 
resides  she  is  the  representative  of  the  deceased,  either  passive  in. 
the  obligation  for  which  the  original  action  was  brought,  or  active  * 
as  having  a  title  to  the  subject  arrested.  If  she  is  the  representa- 
tive, that  is  not  enough  according  to  the  decision  cited  ;  and  it  is 
an  a  fortiori  case  that  she  is  not  admitted  to  be  so,  and  that  no.  evi- 
dence to  that  effect  was  brought  in  the  action  of  transference. 

The  only  other  ground  on  which  the  decree  of  transference  can 
be  supported,  is  jurisdiction  ratione  rei  sitae,  but  we  think,  as  al- 
i«ady  stated,  that  this  is  not  maintainable  Moveables  have  no. 
situs;  and  an  arrestment  jurisdictionis  fundandae  causa  cannot  giv^ 
tbem  situs.    It  is  a  mere  compulsitor  to  make  the  person  appear 
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9  March  183a.  against  whose  property  the  arrestment  has  been  used,  and  aTula- 
^/^  '  ble  against  no  one  dse.     In  particular,  it  is  not  availaUe  againsl 
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an  individual,  however  connected  with  the  deceased,  in  whom  no 
right  to  that  property  is  vest^,  and  while  it  still  remains,  aoocsd- 
ing  to  our  law,  in  bonis  defuncti.  Even  if  Mrs  Cameron  had  eon- 
firmed  in  Scotland  as  executor  nominate  to  her  husband,  we  do  not 
think  that  an  action  of  transference  could  have  proceeded  agmnst 
lier  without  a  new  arrestment.  But  the  case  is  much  stronger  nnoe 
she  has  not  done  so;  for  it  is  a  settled  pcnnt,  that  letters  of  ad- 
ministration obtained  in  England  have  no  vesUng  effect  here.  It 
is  true  that  ordinary  arrestments  do  not  fall  upon  the  death  of  the 
common  debtor ;  but  an  arrestment  jurisdictionis  fundandae  causa 
is  of  a  totally  different  nature ;  and  it  is  impossible  to  argue  from 
the  one  to  the  other.  As  we  have  no  authority,  therefore,  to  hold 
that  an  arrestment  of  this  spedes  used  against  a  foreigner,  trana- 
mits  ipso  jure  after  his  death  against  his  successor,  and  as  there  is 
no  practice  upon  the  subject,  we  conceive  that  we  are  not  warnmt- 
ed  in  extending  the  remedy  to  the  case  before  us. 

In  truth,  we  think  the  point  has  been  satisfactorily  decided  by 
the  judgment  in  Houston  o.  Stirling  and  others,  Sd  February  1824^ 
where  it  was  found  that  an  arrestment  ad  fundandam  jurisdiction- 
em  was  not  competent  against  English  executors  not  confinoed. 
This  surely  is  an  a  fortiori  case ;  for  if  an  arrestment  of  this  kind 
cannot  be  used  at  all  against  English  executors  unconfirmed,  it  is 
in  vain  to  say  that  it  can  be  transferred  against  them  while  dicj 
mre  unconfirmed.  They  have  no  connection  with  the  proper^  in 
either  case  till  their  confirmation  be  expeded ;  and  representation 
by  itself  being  insufficient,  which  this  as  well  as  the  case  of  Beoeh 
proves,  it  is  plun  that  they  are  in  no  shape  whatever  amenable  to 
our  courts. 

The  note  added  to  that  case  by  the  learned  and  aocurate  re- 
porter, of  the  authenticity  and  authority  of  which  there  can  be  no 
doubt,  explains  the  views  on  which  the  court  proceeded ;  and  to 
our  mind  they  are  sound  and  satisfactory,  pmnting  out  the  mode 
which  ought  to  have  been  followed  there,  and  which,  we  conceive, 
ought  to  have  been  followed  here  also.  The  Court,  it  is  said, 
<  unanimously  held  that  the  mode  of  proceeding  against  the  funds 
'  of  a  deceased  debtor,  who  executors  are  foreigners,  is  to  amst 
*  jurisdictionis  fundandse  causa,  and  then  to  raise  an  action  oondud- 
^  ing  for  decree  cognitionis  causa  merely ."* 

The  defenders  have  said,  that  if  the  action  was  transferred  against 
Mr  Cameron,  the  arrestment,  as  an  accessory,  was  transferred  also. 
But,  as  the  pursuer  remarks,  this  argument  concludes  not  in  their 
&twr,  but  agauMt  them ;  for  if  the  arrestment  is  only  transfeired 
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by  the  decree  in  the  transference,  it  never  could  ))e  a  warrant  for  9  Much  1838. 
insisting  in  the  action  in  which  that  decree  was  taken*    The  main    ^^"V^^ 
reliance  of  the  defenders  is  placed  on  the  case  of  Dundas  v.  M^Leod,  cfa^^J * 

ISlh  December  1748 ;  and  if  that  decision  imported  what  it  is  said     ,  , 

to  do  in  a  late  excellent  edition  of  Stair^s  Institutions,  it  would  be  cS^^ted 

*  formidable  precedent  against  the  pursuer*     It  is  there  said  to  Ju^gei* 
have  been  decided  in  tlie  case  of  Dundas,  *  that  where  a  process 

^  has  been  depending  against  a  party  who  dies  leaving  no  person 
'  in  Scotland  to  represent  him,  it  may  be  transferred  against  his 
^  refHresentatives,  tliough  foreigners,  and  that  they  will  be  duly 
^  called  by  an  edictal  citation,  without  any  arrestment  jurisdictionis 
<  f undandae  causa :  Morels  Stair,  Notes,  888.   But  we  do  not  think 

*  that  this  is  the  import  of  the  decision.  The  action  was  brought 
^  by  Dundas  against  Lieutenant  M^Leod,  a  foreigner,  in  the  Court 
^  of  Admifalty,  and  being  amaritime  case,  he  was  required  to  find, 

*  and  did  find  caution  judicio  nsti  et  judicatum  solvi,  by  a  bond, 
^  in  which  Roderick  M'Leod  was  his  cautioner.^  This,  therefore, 
was  an  obligation  that  the  defender  should  sist  himself  in  the  action, 
and  implement  the  decree  to  be  given ;  it  was  an  obligation  volun<- 
tarily  undertaken,  which  bound  himself  and  his  representatives, 
and  for  the  fulfilment  ci  which  his  cautioner  was  responsible.  When 
his  represeilatives,  therefore,  on  his  death,  did  not  sist  themselves, 
the  cautioner  was  liable  for  the  breach  of  the  dbligation,  and  being 
himself  within  the  jurisdiction,  and  without  question  amenable  to 
the  Court,  the  decree  competently  went  out  against  him.  If  Ca* 
menm  in  this  case  had  found  caution  judicio  nsti  et  judicatum  solvi, 
and  if  his  cautioner  had  been  resident  in  Scotland,  there  is  no  doubt 
thai  the  defender.  Chapman,  might  competently  have  proceeded 
against  that  cautioner.  So,  also,  if  the  arrestment  jurisdictionis 
fundandie  causa  had  been  loosed  on  caution  by  Cameron,  the  can- 
tioner  would  have  been  amenable  to  this  Court.  It  is  not  that  the 
obligation  on  Cameron,  created  by  the  arrestment,  did  not  trans, 
mit  against  his  representatives  (^though  it  is  by  no  means  clear 
that  it  did  transmit,  for  the  effect  of  such  an  arrestm^it  is  not  equi« 
Talent  to  that  of  a  bond  granted  judicio  sisti,)  but  that  there  was 
DO  means  of  enfudng  the  obligation  if  it  was  transmitted,  because 
Camtton^s  representatives  were  not  within  the  jurisdiction,  and 
without  a  new  arrestment  could  not  be  made  parties  to  the  action 
of  tranafierenoe. 

For  these  reasons,  we  are  of  <^inion  that  the  action  of  trani^ 
renoe,  though  capable  of  being  transferred,  never  was  competently 
transferred. 

JLord  Jfoficr/|^.«^Having  had  an  opportunity  of  reconsidering 
this  case,  with  the  aid  of  the  consultation  of  the  Judges,  and  the 


638 


DECISIONS  OF  THE 


Na88. 


raroeron  r. 
(Chapman. 

Opinion  of 
Court. 


9  March  1838  two  opinions  prepared,  I  find  myself  unable  to  reast' the  reasoning 
in  that  of  Lord  Corehouse,  and  am  now  inclined  to  concur  in  it. 
The  explanation  of  the  case  of  Dundas  v.  M'Leod  appears  to  me 
to  be  satisfactory  ;  and  on  examining  the  short  reports  of  the  ease 
of  Ross  V.  Maxwells,  December  11, 1764  (referred  to  by  Erskine,) 
in  the  Faculty  Collection,  and  in  Monboddo,  Br.  Sup.  5,  8£0,  I 
apprehend  that  the  proceeding  adopted  in  that  case  waa  in  every 
view  incorrect,  and  that  while  the  account  ^ven  of  it  is  exceeding- 
ly loose  and  indefinite,  so  as  to  leave  it  doubtful  whether  the  heir 
or  representatives  had  not  taken  up  the  succession  in  Scotland,  it 
cannot,  at  any  rate,  be  safely  relied  on  as  a  precedent 

Lord  Cuninghame  returned  the  following  opinion;  Upon  the 
first  point  stated  in  the  preceding  opinion,  I  concur  with  the  other 
Judges ;  but  I  feel  myself  constrained  to  come  to  a  different  con- 
clusion on  the  second.  It  humbly  appears  to  me,  that  the  pursuer, 
in  calling  Mrs  Cameron  by  an  edictal  citatioti  in  the  transference, 
acted  according  to  all  the  authorities  which  a  man  of  business 
could  take  for  his  guide,  in  such  proceedings  as  those  now  onder 
review. 

In  considering  this  question,  it  must  be  assumed  that  Mrs  Ca- 
meron is  either  the  executrix  of  her  husband,  or  the  party  endtled 
to  administration  according  to  the  law  of  England.  On  this  pohit 
her  statement  is  not  very  explidt ;  but  one  thing  is  clear,  that  as 
the  widow  of  the  defunct,  she  has  an  interest  in  her  husband^s  suc- 
cession (if  not  excluded  by  special  provision,)  both  according  to  die 
Scots  and  English  law,  and  if  die  does  not  represent  her  husband, 
she  could  have  no  legal  interest  at  all  to  raise  the  present  action. 
She  not  only,  however,  has  never  renounced  the  succession,  bat 
she  states  peremptory  pleas  in  this  action  against  the  pursuers.  See 
pleas,  Nos«  1,  2,  3,  4,  6  and  6. 

Holding  Mrs  Cameron,  therefore,  to  represent  her  husband,  I 
apprehend  that  it  was  not  necessary  to  execute  a  new  arrestment 
ad  jurisdictionem  fundandam,  to  render  her  amenable  to  the  jurift- 
diction  of  this  Court.  The  foundation  of  the  rule  under  whidi  an 
arrestment  is  required,  in  the  first  instance,  to  found  a  jurisdictioD 
over  a  foreigner,  is  probably  that  the  Court  may  have  power  to 
enforce  any  decree  which  may  be  pronounced.  But  when  property 
is  once  secured  (or  supposed  to  be  secured)  to  answer  the  claim  of 
a  creditor,  and  when  a  competition  is  raised,  not  merely  by  an  ar- 
restment ad  fundandum  jurisdictionem,  butby  a  fiuther  arrestment 
on  the  depend^ce,  I  apprehend  that  both  the  principal  debtor,  and 
all  succeeding  to  or  claiming  through  him,  are  bound  to  follow  the 
property  thus  attached,  and  that  the  Court  is  entitled  to  authoriae 
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sach  i^presentatiTes  to  be  cited»  as  other  parties  subject  to  their  ju-^  Maich  isst. 
risdictioQ  are  usually  cited*  ^  ~  t'*-^ 

It  is  a  trite  rule  of  law,  that  by  arrestment  on  the  dependence,  chapman. 
«  nexus  is  laid  on  moveable  property  which  renders  it  litigious,  and  ^  .r    ^ 
fixes  it  within  the  .jurisdiction  of  the  judge,  till  the  right  of  this  ere-  Court, 
ditor  is  finally  ascertained*     The  preference  constituted  by  that 
qpedes  of  arrestment  is  not  lost  even  by  the  death  of  the  ancestor, 
if  renewed  against  his  representatives.    Ersic  B.  iii.,  t,  6,  §  11* 
Hence  moveable  property  attached  by  arrestments  on  depending 
suits,  is  fixed  as  effectually  under  the  jurisdiction  of  thb  Court,  as 
an  heritable  estate  would  be  if  the  executor  had  such  a  property  in 
thb  country ;  and,  therefore,  in  the  one  case  as  well  as  the  other, 
the  successor,  if  abroad,  is  amenable  by  the  ordinary  form  of  trans- 
ference, on  edictal  citation,  to  the  jurisdiction  of  the  Supreme  Court 
of  Scotland 

This  being  my  view  of  the  law,  I  should  hold  that  the  party 
objecting  to  such  a  citation,  is  bound  to  show  some  decisive  autho- 
rity for  his  plea,  before  proceedings  are  annulled  on  a  technical  ob- 
jection, truly  immaterial  to  debtors  in  general.  But  any  authori* 
ties  that  can  be  found  Applicable  to  the  case,  appear  to  me  to  sup- 
port the  competency  of  the  transference  as  rai;ied  in  the  present 
case. 

Thus  Mr  Erskine  expressly  says,  (B.  iv.,  tit  1,  §  61,)  *  when 
^  the  representatives  of  the  party  deceased  do  not  reside  in  the  ter- 
'  ritory  of  that  judge,  the  Supreme  Court  alone  can  interfere.*  The 
precise  mode  of  interference  is  not  stated  by  the  author,  but  he  re^ 
fers  to  two  cases,  one  of  them  so  early  as  1674,  which  it  is  unne- 
cessary to  notice;  and  the  other,  that  of  Boss  against  Maxwell 
(Fac  Coll.,  11th  December  1754,  Morr.  11,994,)  in  which  it  was 
found,  that  ^  a  defender  dying,  the  dependence  of  a  process  before 
'  the  Sheriff,  his  representatives  living  out  of  the  kingdom,  must  be 

*  called  by  a  transference  before  the  Court  of  Session,  and  the  other 
'  process  advocated.* 

^  That  seems  to  have  been  a  decision  directly  in  point  in  the  pre- 
sent case,  as*  it  is  not  mentioned  that  any  arrestment  jurisdictionis 
fundandae  causa  was  thought  necessary  or  used.  It  proceeded  on 
a  sound  application  of  the  practice  recognized  in  the  prior  case  of 
Dundas  against  M^Leod,  noticed  both  by  Eilkerran  and  Elchies 
(Morr.  p.  2088,)  in  which  it  was  found  that  *  a  cautioner  before 

*  the  adndral  judicatum  solvi,  is  not  freed  by  the  death  of  the  de- 

*  fender  during  the  dependence,  and  the  defcnder'^s  representatives, 

*  though  foreigners,  may  be  called  by  an  edictal  citation.^ 

These  dedsions  proceeded  manifestly  on  this  ground,  that  when 
the  jurisdiction  of  this  Court  is  once  validly  established  by  an  at- 
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of  the  Court,  and  when  a  competition  is  raised  respecting  such  pro- 
chapman,  perty,  we  have  power  to  cite  all  parties  before  us,  acoordiog  to  our 
JTTT    ^ordinary  forms,  without  any  farther  steps  beinir  used  of  new  to 

opinion  of_         ,..,.     .  1.1  111  it  mi  •     •    1 

Coutt.  found  a  jurisdiction,  which  are  held  superfluous.  That  pnncipie 
accordingly  has  been  followed  out  in  other  instances ;  particularly 
in  the  cases  of  Douglas,  Heron  and  Company  against  Palmer, 
(Hailes,  ^th  January  1777 ;)  and  Mansfield  and  Ramsay  againat 
Smith,  Fac.  Coll.,  17th  June  1795,  in  both  of  which  cases  it  was 
found,  that  when  the  debtor^s  effects  were  already  fixed  in  manibua 
curiae  by  a  process  of  multiplepoinding,  a  previous  arxestmeiit 
was  unnecessary  to  found  jurisdiction  in  an  action  of  oonstitutioD. 
Now  Chapman^s  two  arrestments  brought  the  present  case  witb«* 
in  the  rule  recognized  in  these  precedents.  Had  he  nsed  only  an 
arrestment  ad  fundandam  jurisdictionem  (which  appears  to  be  tbe 
diligence  chiefly  referred  to  in  the  opinions  of  the  other  Judges,) 
it  would  not  have  attached  the  effects,  and  in  that  casej'posably  a 
new  arrestment  ad  fundandam  might  have  been  necessary  against 
Cameron^s  representative ;  but  when  he-also  used  an  arrestment  on 
the  dependence,  it  appears  to  me  that  the  representative  was  valid- 
ly cited  edictally,  at  least  to  enable  the  pursuer  to  go  on  with  Ins 
proceedings,  as  to  the  property  thus  attached. 

At  the  advising — 

The  Lord  Juitice-Clerh. — I  am  not  disposed  to  difler  from  the 
opinion  of  the  majority. 

The  other  Judges  concurred, 

lAjrd  Medvyn  observing— I  was  originally  inclined  to  bold  a 
different  opinion  as  to  what  is  a  depending  process.  I  thought  there 
had  bten  a  dififerenoe  between  a  depending  action  by  citation,  and 
a  depending  process  by  calling  in  Court,  so  that  there  might  be  a 
transference  of  the  one  and  not  of  the  other,  but  I  am  glad  the 
point  has  been  settled,  as  it  now  is,  by  a  majority  of  the  consulted 
judges. 
Judgment.        The  Lords  *  Recal  the  interlocutors  of  the  Lord  Ordinary  :  sua- 

*  tain  the  second  and  fourth  reasons  of  reduction ;  find,  reduce,  and 

*  declare  in  terms  of  the  conclusions  of  the  libel,  and  decern :  Find 
^  the  pursuers  entitled  to  expenses,  subject  to  modification  by  the 
<  Lord  Ordinary,  and  remit  to  his  Lordship  to  proceed  accordingly/ 

Loid  Oidinaiy,  Moncrdfi  Act  O.  G.  BeU,  Mancr^ff,  Alt.  SoLXkfu  (Rutker^ 
furdjy  ChritHtOH.  David  MantOfHj  S.  S.  C,  and  WiWUkm  Rmmjy  W.  S.,  A^nts. 
T.  Cltrk.   .  .    . 

R. 
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No.  LXXXIX.  WA  March  183a 

WILLIAM  POTHERINGHAM,  Junior,  and  Others, 

againat 
STEPHEN  WILLIAMSON. 

Burgh — Public  Officer— (Town-Clerk.) — The  agent  of  a 
party  in  a  private  8uit  havings  far  the  purposes  of  the  suit^  de- 
-manded  fromj  and  been  refused  by,  a  town^slerk  eatracts  from 
the  council  records j  and  having  thereafter  made  appUceUion  for 
the  same  eattractsy  along  with  other  burgesses^  for  the  alleged 
purp&se  of  fitsing  them  in  an  action  of  reduction  of  an  election 
of  councillors^  and  the  clerk  havings^  refused  them — Circum^ 
stances  in  which  found,  on  a  petition  and  complaint  against  Asm, 
that  he  was  warranted  in  refusing  the  extracts  as  originally  re- 
quired  J  hut  was  bound  to  give  them  for  the  purpose  subsequently 
allied ;  and  in  respect  of  specialties^  the  petition  and  complaint 
refused. 

FoTHERiNOHAM  RDcl  otherg,  designing  themselTes  as  '  all  bur-  Namtife. 
*  gesses,  and  duly  registered  municipal  electors,  under  the  Act  8d 

<  and  4th  William  IV.  cap.  76,  of  the  burgh  of  Newburgh,  in  the 

<  county  of  Fife,  the  said  Andrew  Nairn  being  also  a  present  town- 

<  councillor  of  the  said  burgh,^  brought  this  petition  and  complaint 
against  the  town-clerk  of  Newburgh,  in  which  they  set  forth,  that 
at  a  meeting  for  the  election  of  town-councillors  of  the  burgh,  on 
7th  November  1837,  the  petitioner,  Ballingall,  appeared  and  tender- 
ed his  vote  for  certain  persons  to  be  town-councillors  of  the  burgh, 
which  vote  was  received  and  reckoned  by  Thomas  Lyell,  the  acting 
chief  magistrate,  and  the  respondent  as  town-clerk  :  That  at  a  meeU 
ing  for  a  new  election  of  a  town-councillor,  on  11th  November 
1837,  Ballingall  appeared  and  tendered  his  vote  for  the  other  peti- 
tioner, William  Fotheringham,  junior,  to  be  a  town-councillor,  but 
which  vote  the  said  Thomas  Lyell,  the  acting  chief  magistrate^  and 
the  respondent,  the  officiating  town-clerk,  unlawfully  refused  to  re- 
ceive ;  and  which  vote  would,  if  received,  have  been  sufficient  to 
have  carried  the  election  of  Fotheringham  :  That  in  consequence 
of  an  equality  of  votes  at  that  election,  another  meeting  waa  held 
for  a  new  election  on  14th  November  1837,  when  Ballmgall  again 
appeared  and  tendered  his  vote  for  Fotheringham,  but  which  vote 
the  said  Thomas  Lyell,  the  acting  chief  magistrate,  and  the  respond- 
ent, again  unlawfully  refused  to  receive,  in  consequence  of  which 
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9  Xnch  1838.  Greorge  White,  shipmaster  in  Newburgh,  was  declared  fo  be  ddy 
_T  !  ^     elected  by  a  majority  of  one  vote :  That  White  was  sworn  in  as  a 
Ac.  V.  wu-    councillor  at  an  earlier  hour  than  that  fixed  for  the  purpose ;  and 
Uamton^        that  a  protest  had  been  taken  by  Fotheringham,  and  Tod,  one  of 
Narnuive.    the  present  petitioners,  and  intimation  made  of  an  action  for  penal- 
ties under  the  statute :  That  intimation  of  this  had  been  made  to 
Mr  Lyell,  the  acting  magistrate,  and  to  the  respondent;  and  that, 
in  order  to  enable  the  petitioners  to  raise  actions  for  penalties,  and 
for  reduction  of  the  election,  it  was  necessary  that  they  should  have 
access  to  the  minutes  of  the  town-council,  or  to  extracts  of  thett 
minutes :  That  with  this  view,  Tod,  for  himself  and  the  other  pe- 
titioners, applied  to  the  respondent,  but  he  had  refused  compliance. 
The  petitioners  prayed  the  Court  *  lo  ordain  the  said  Stephen 

*  Williamson  forthwith  to  furnish  to  the  complainers  detracts  of 
^  the  foresaid  minutes,  or  pretended  minutes  of  the  said  town. 
^  council  relative  to  the  election  and  swearing  in  of  members  of  the 

<  said  town-council  for  the  years  1836  and  1887  respecUvelj,  on 
'  payment  being  made  to  the  sud  Stephen  Williamson  of  the  usual 
^  and  proper,  dues  for  such  extracts ;  or  fidling  such  extracts  being 

<  furnished,  to  appoint  a  commissioner,  with  power  to  give  the  oom- 

<  plainers  access  to  the  records  and  minutes,  or  pretended  minutes 

*  of  the  said  town-council,  connected  with  the  said  respective  elec- 
'  tions,  in  so  far  as  may  be  necessary  for  enabling  the  complainen 

*  to  raise  the  actions  before  referred  to ;  and  to  find  the  said  Ste* 
'  phen  Williamson  liable  in  the  expenses  of  this  petition  and  com- 
^  plaint,  and  procedure  to  follow  hereon,^  &c. 


Defendei'f 
PkM 


The  town-clerk  aimevred— That  the  true  cause  of  the  applica- 
tion was  for  a  diflerent  purpose  than  that  set  forth  :  That  some 
time  ago  Mr  Lyell,  the  chief  ma^strate  of  Newburgh,  had  insti- 
tuted an  action  of  damages  against  Mr  Andrew  Brown,  bank  agent 
in  Newburgh,  for  defamation  as  a  magistrate  and  an  individual,  in 
which  the  petitioner,  Tod,  was  agent  for  the  defender,  and  that  it 
was  to  further  the  defender's  case  that  the  minutes  had  been  ap- 
plied for :  That  Tod,  as  firown'^s  agent,  having  acccH-dingly  applied 
to  the  respondent  for  the  extracts,  was  answered,  that  the  respond- 
ent did  not  con«der  himself  justified  in  furnishing  them :  That 
Tod  again  applied  by  letter,  stating : — 

<  I  wrote  you  on  the  Sth  for  copies  or  extracts  of  the  minutes 

<  from  the  town-council  books  regarding  the  election  of  couDcillon 

*  and  magistrates  at  the  election  of  1836  and  1837,  and  my  derk, 

<  who  waited  upon  you  to-day  for  these,  tells  me  that  you  refuse  to 
^  furnish  them.     These  minutes  are  required  to  enable  counsel  to 

*  prepare  defences  in  the  action  at  the  instance  of  Thomas  Lyell, 
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*  late  magistrate  of  Newburgh,  against  Andrew  .Brown,  banker,  ^  Mawh  1838. 

*  Newbureh,  and  I  trust  you  will  see  the  propriety  of  immediately  „  tV^"^ 

*  furnishing  me  with  copies  or  extracts  of  these  minutes.     Should  &c.  v.  Wil- 

*  you  still  refuse  to  furnish  these,  I  beg  to  have  your  answer  in  ^^^°"^'** 

*  writing  of  the  cause  of  your  refusal.'  NarrsUTe. 

The  respondent  now  consulted  the  council,  who  instructed  him  Defender** 
that  he  should  not  furnish  the  extracts.  Tod,  however,  still  in- 
sisted, and  on  10th  February  1888,  wrote  to  the  respondent: 
Defences  have  been  ordered  in  the  action  at  the  instance  of  Tho- 
mas Lyell,  late  chief  magistrate,  Newburgh,  against  Andrew  Brown, 
banker,  Newburgh,  of  the  nature  of  which  action  I  am  informed 
you  are  perfectly  cognizant.  The  agents  in  Edinburgh  for  Mr 
Brown  have  desired  me  to  procure  and  send  them  the  extracts  of 
the  minutes  from  the  town-council  books^  which  I  have  required 
from  you,  so  as  to  enable  counsel  to  prepare  defences  for  Mr 
Brt>wn.  In  consequence  of  your  refusal  to  furnish  the  extracts 
wanted,  I  have,  as  agent  for  Mr  Brown,  and  also  for  myself,  as 
a  burgess  and  municipal  elector  of  this  burgh,  having  a  right  to 
demand  from  you  the  extracts  required,  to  intimate,  that  unless 
you  furnish  me  with  these  in  the  course  of  this  day,  an  applica- 
tion will  be  made  to  the  Court  of  Session  against  you,  so  as  to 
obtain  the  extracts  wanted.^ 

Again  the  respondent  took  the  advice  of  the  council,  who,  on 

considering  Mr  Tod^s  letters  laid  before' them,  direct  the  clerk 

to  give  out  no  such  extracts,  or  ally  extracts  whatever  from  their 

town-council  books,  unless  ordered  by  the  Supreme  Court.* 

This  resolution  was  intimated  to  Tod,  who  then,  along  with  the 

other  petitioners,  brought  the  present  complaint,  and  (after  the 

answers  to  the  petition  had  been  prepared,)  an  action  of  reduction 

and  for  penalties  was  raised  on  6th,  and  executed  on  7th  ManSh. 

On  advising  the  petition  and  answers — 

Dn-d  JuHice-Clerk. — I  have  little  doubt  that  it  is  a  rule  of  law,  Ojnnion  o 
that  any  burgess  or  elector  making  applicati6n,  bona  fide,  for  a  law- 
ful purpose,  is  entitled  to  demand  access  to  the  minutes  of  election 
of  councillors ;  but  a-  particularity  arises  here,  from  the  previous 
proceedings,  in  regard  to  the  purpose  for  which  the  minutes  were 
first  required.  In  the  correspondence,  Tod  made  his  application 
for  a  very  different  purpose  than  the  action  of  reduction.  It  was 
made  by  him  as  agent  for  a  private  party  in  no  way  connected  with 
the  election,  and  I  have  no  hesitation  in  saying,  that  as  he  at  first 
applied  in  that  character,  he  is  not  now  entitled  to  come  forward 
and  say,  *  I  am  also  an  elector.'  I  think  the  town-clerk  was  per- 
fectly right  to  refuse  the  extracts,  in  the  circumstances.    When 
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9  March  183a  he  comes  forward,  apart  from  his  private  case,  and,  along  with 
-*/  ^'  other  electors,  demands  such  extracts  for  a  litwful  purpose^ they 
&c  vTvfu.   *  ^^  ^  ^ven ;  and,  therefore,  in  so  fiur  as  this  complaint  ia  rested 
on  the  action  of  reduction,  access  to  the  records  may  be  given;  but 
I  think  there  was  no  blame  in  the  original  refunl  of  the  town- 
clerk. 

Lard  Meadowbank  concurred,  thinking  the  interlocutor  dxwM 
be  qiecial. 

Lord  Medwyn.'^l  can  have  no  objectioQ  to  a  special  inttf  locator, 
but  I  quite  concur  with  your  Lordship  as  to  the  oiigin  of  thisoom* 
plaint*  The  purpose  of  the  application  for  ^tracts  was  not  for 
reduction  of  the  election,  but  to  aid  in  a  private  action.  Thetown^ 
derk  was  not  authorized,  and,  therefore,  not  bound  to  issue  extruts 
for  private  purposes,  and  as  this  was  the  nature  of  the  original  ap- 
plication, I  think  he  was  right  in  refusing.  I  would,  however, 
have  rather  been  disposed  to  have  dismissed  the  petition  and  em- 
plaint  with  costs. 

Lord  GlenUe. — I  agree  with  Lord  Medwyn^  that  the  complaiot 
ought  to  be  dismissed.  I  will  not,  however,  object  to  the  qwcU 
interlocutor. 

Lord  Mm»dowbank.^JL£  the  petitioners  had  not  mixed  themsdva 
up  with  Tod,  they  would  have  been  in  the  right,  and  have  got  ex- 
penses. 

The  Lords  '  having  advised  this  petition  and  com^daint,  witk 
the  answers  thereto,  and  heard  counsel  thereon,  find  that  tbe 
respondent  was  warranted  in  refusing  the  extracts  in  question  fron 
the  record  of  the  town-council,  as  originally  required  by  the  pe- 
titioner, George  Tod,  in  reference  to  the  private  action  mentioned 
in  the  conrespondence  of  the  pardes ;  but  find,  that  as  towB-cleri[| 
thte  respondent  is  bound  to  give  out  such  extracts  to  the  com- 
plainers,  for  the  purpose  afterwards  alleged  and  referred  to  in  the 
petition,  and  authorise  and  ordain  him  to  do  so  accordingly ;  bat 
in  respect  of  the  spedal  circumstances  set  forth  in  the  aoaweri, 
refuse  the  prayer  of  the  petition  and  complaint  quoad  ubra,  and 
deceni.^ 

Act  SoL-Gen,  ( RuiherfltrdJ^  Deat,     Alt  Deau  ofFac.  (Hopty)  Ai,  M^NeHL 
i  HIB^  W.  8.,  and  Alexander  Kemndif,  W.  S«,  Ageoto,        T.  CkdEi 

B. 
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DAVID  DALTON  KENNEDY 

ag€UtMt 

T.  C.  KER, 

€£8810— Stat  6*  and  7  Will  IV.  cap.  66— Jurisdiction— rFo- 
REiGN. — Faundy  upon  construing  the  above  steUiute^  that  foreign 
defenders  are  amenable  to  the  Jurisdiction  of  the  Sherds  in  Scoi^ 
landf  in  the  process  of  cessio  bonorum. 

David  Dalton  Eevnsdt  of  Craig,  in  the  county  of  Ayr,  pre*  Nuntife. 

sented  an  applicatton  for  the  benefit  of  cessio  bonorum,  under  the 

6th  and  7th  William  ly.  cap.  56,  *  upon  which  the  usual  deliver 

*  The  prindpil  sections  of  this  ill-fnmed  Statute  are  as  follow  :— 

§(*  I.  Wheieasit  is  ezpcflient  to  regulate  the  process  of  oeMobonomm  in  the  Court  of  See* 
sion  in  Scotland,  and  to  extend  the  juiiadiction  of  the  Sheriff  to  such  processes ;  be  it  there- 
fiire  enacted  by  the  King*s  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same.  That  alter  the  first  day  of  October  One  thousand  eight 
hondred  Mid  tfairty-six,  e?ery  Sheriff  within  Scotland  shall  possess  jurisdiction  in  processes 
of  ceaio  bonorum  brought  before  him  in  manner  hereinafter  pnmded,  as  ftiUy  as  in  any 
other  action  presently  by  law  competent  before  htm,  and  the  Sheriff-derk  and  messenger- 
at-«rms^  and  all  sheriff^iffioere  in  the  several  sheriffSoms  in  Scotland,  shall  have  power  to 
act  in  their  respective  offices  in  relation  to  such  processes." 

54.**  And  be  it  enacted.  That  on  such  petition  being  presented,  the  Sheriff  shall  Issue  a 
wsirant  appointing  the  debtor  to  publish  a  notice  in  Sie  Bdtnbnrgh  Gaiette,  intimating 
thsit  such  petition  has  been  presented,  and  requiring  all  the  creditors  to  appear  in  Court  on 
a  certain  day,  being  not  less  than  thirty  days  fnm  the  date  of  the  Gasette  notice,  and  with- 
in five  days  after  the  date  of  such  notice  to  senfl  letters  to  all  the  crediton  spedfied  in  the 
petition,  containing  a  copy  of  the  said  notice  (paying  the  postage  thereof,)  or,  in  his  optbn, 
to  dte  them  in  terms  of  law,  (and  whidi  the  debtor  shall  do  accordingly,)  and  the  Sheriff 
ihall  farther  ordain  him  to  appear  on  the  day  so  appointed  for  the  compearance  of  the  ere* 
ditors,  in  the  presence  of  the  Sheriff  or  bis  subsatnte,  for  public  examination  ;  and  the 
debtor  shall,  oo  or  before  the  sixth  lawful  day  prior  to  the  dlay  so  appointed,  lodge,  to  be 
patent  to  all  concerned,  a  state  of  hisaffiurs  subscribed  by  himself,  and  aU  his  book^  papers, 
and  documents  relating  to  bis  affairs,  in  the  hands  of  the  Sheriff-derk,  together  with  a  copy 
of  the  said  Gaaetle;  and  if  the  letters  have  been  ssnt  through  the  post-offloeb  a  certificate 
mbscribed  by  his  agent,  or  by  a  messenger  or  sheriff-offioer  and  a  witness,  stating  the  date 
and  the  place  where  the  letten  were  put  into  the  post-office,  that  the  postage  was  paid, 
and  that  they  vera  severally  addressed  as  spedfied  in  the  petition,  or  an  execution  subscrib* 
od  by  a  messenger  or  sheriff-officer  and  one  witness,  of  dtation  of  the  creditors  to  whom 
such  letters  have  not  been  so  sent" 

]  ll«  **  And  be  it  enacted.  That  where  a  summons  of  cesdo  bonorum  is  raised  before  the 
Court  of  Sodon,  the  debtor  shall  publish  a  notice  in  the  Edinbuioh  Gaaetle,  intimating  that 
the  said  sunmions  has  been  raised,  spediying  in  which  Division  of  the  Court  it  is  to  be  enroll- 
ed, and  requiring  all  his  creditors  to  appear  within  thirty  days  from  the  date  of  the  said 
Gaaette  notice ;  and  he  shall  also  send  letten  through  the  post-office,  (paying  the  postage 
thereof),  to  eadi  of  the  crediton  specified  in  the  summons,  to  the  same  effiSct,  or,  in  his  op^ 
tioB,  dte  than  in  terms  of  law;  ud  on  or  before  die  sixth  lawful  day  prior  to  theexm? 
XBtioo  of  the  said  tttlrty  days,  he  shall  lodge,  to  be  patent  to  all  concerned,  a  state  of  his 
aflstri  sobacribed  by  himself;  and  all  hb  books,  popcrs,  and  doeuncnts  rdatiiy  to  his  af* 
ISsin,  m  the  hands  of  the  derk  to  the  process,  together  with  a  copy  of  the  said  Gazette ; 
smd  if  the  lottos  have  been  sent  througn  the  post-office,  he  dudl  produce  a  certificate  sub- 
scribed by  his  agent,  or  by  a  messenger,  or  sneriff-officer,  and  a  witness,  stating  the  date 
smd  the  place  where  the  letten  were  put  into  the  post-office,  that  the  postage  was  paid,  and 
ti^  they  were  severally  addmsed  as  spedfied  in  the  summons,  or  an  execution  subscribed 
by  a  messenger  and  one  witness,  of  dtatioo  of  the  crediton  to  whom  such  letters  have  not 
p^en  fo  sent* 

a  81.  •«  And  be  it  enacted.  That  it  shall  be  lawfiil  for  aU  agen  u  duly  qualified  to  practise 
before  the  Court  of  Sesnon,  to  practise  as  agents  in  all  Sheriff-Courts,  in  so  fiuras  reUtes  to 
smy  of  the  proceedings  which  are  authorised  by  this  act  to  be  carried  on  before  the  Sheriff; 
nsfided  that  they  dMdl  not  be  entitled  to  payment  of  any  odifli  or  higher  fees  than  'dioee 
Icgdiy  oigiblD  by  odier  agents  before  such  oonrti.*' 
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No  appearance  for  the  creditors  was  originally  made  in  the  In- 
ferior Court ;  and  the  bankrupt*,  after  a  short  examination,  obtain- 
ed an  interlocutor,  finding  him  entitled  to  the  benefit  of  the  Sta^ 
tute.  In  this  stage  of  the  cause,  Thomas  C.  Kerr,  an  English 
creditor,  appeared  and  presented  a  reclaiming  note,  pIeading,jSri^ 
That  there  was  no  process,  in  respect  that,  by  the  Act,  the  She- 
rifi^  had  no  jurisdiction  over  foreigners,  and  that  the  competent 
mode  of  obtaining  the  benefit  of  the  oessio,  where  there  were  fo- 
reign creditors,  was  by  summons  in  this  Court ;  and,  Sd,  That  if 
the  Sheriff  should  hold  he  had  jurisdictiop,  as  the  examination  of 
the  bankrupt  had  been  in  absence,  he  ought  to  be  ro-examined, 
more  especially  as  the  debts  were  principally  English,  and  he,  Mr 
Kerr,  not  being  aware  of  the  form  of  procedure  in  the  Scottish 
Courts,  had  omitted  to  enter  appearance. 

The  Sheriff  refused  the  petition,  and  Kerr  reclaimed  to  the  Lord 
Ordinary  on  the  Bills ;  and  it  having  been  discovered  that  other 
objections  existed  to  the  competency  of  the  cessio,  the  prayer  of 
the  note  was  made  sufficiently  broad  to  cover  them.  His  Lord- 
ship, upon  hearing  counsel,  ordered  cases  on  the  point  of  jurisdic- 
tion to  the  Court,  issuing  at  same  time  the  following  note : 
*  The  Lord  Ordinary  entertains  great  doubt  of  the  Jurisdictioo 
nary*g  Note.  <  ^^  ^j^^  Sheriff  in  this  case.  It  would  appear  that  most  of  the  cre- 
'  ditors  reside  beyond  the  kingdom,  and  in  other  cases  are  notame- 
'  nable  to  the  courts  of  this  country,  except  under  a  particular 
^  mode  of  establishing  a  jurisdiction  before  the  Court  of  Session. 
'  By  this  Act,  Sheriffs  are  to  have  a  jurisdiction  *  as  fully  as  in 

*  any  other  action  presently  by  law  competent  before  him  ;^  and  it 

*  does  not  appear  that  section  three,  which  points  out  the  Sheriff 

*  of  the  debtor^s  residence  as  the  Inferior  Court  to  which  the  appli- 

*  cation  is  to  be  made,  was  intended  to  extend,  or  can  extend  bis 

*  jurisdiction  over  English  creditors  or  foreign,  authorismg  them 
^  to  be  cited  to  appear  before  bim  on  the  induciae  of  thirty  dajs. 
^  The  learned  Sheriff  who  has  sustained  his  jurisdiction  in  thbcaae^ 
^  does  so  on  the  analogy  of  1  William  IV.  c.  69 ;  Ji>ut  it  may  be 

*  questioned  if  this  be  sufficient  to  give  such  extraordinary  jurisdic- 
^  tion  to  a  Sheriff,  as  in  the  present  case,  over  these  foreign  creditors. 
^  For,  when  the  jurisdiction  of  the  Admiralty  Court,  as  a  sepa- 
'  rate  court,  was  abolished  and  transferred  to  the  Court  of  Session 

<  and  to  the  Sheriff-Courts,  considering  the  nature  of  that  Court, 

*  having  reference  chiefly  to  foreigners,  it  was  necessary  that  thej 

<  should  be  made  subject  to  the  new  jurisdiction,  as,  by  the  law  of 
'  nafions,  they  had  been  to  the  old  and  original  jurisdiction,  and 
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*  aocordinglj  this  jurisdiction  is  expressly  conferred  on  them.   Bat  ^^  M«ch  1838. 

*  the  Lord  Ordinary  has  great  difficulty  in  holding  that  the  exten- 1,^^*^^^*^ 
^  don  of  jurisdiction  to  maritime  causes  against  foreigners  (being  ^ern   ^  ^' 

*  chiefly  those  *  residing furth  of  Scotland,*  but  who  may  be  found  t^TJT. 

*  here  on  board  ship,  yet  not  domiciled  even  to  the  extent  of  found-  narj's  Note. 

*  ing  jurisdiction),  is  alluded  to  in  section  one  of  the  Cessio  Act,  or 

*  that  this  section  has  a  view  to  any  action  but  those  in  his  original 

*  and  proper  character  of  Sheriff.  Neither  is  it  at  all  necessary.  The 
'  Court  of  Sessicm  is  equally  ccmipetent,  under  this  Act,  to  ^ve  all 
^  the  relief  which  the  Sheriff  could  give,  and  it  may  well  have  been 
^  thought  reasonable  in  small  cessios,  with  all  the  creditors  on  the 

*  spot,  to  allow  the  propeedings  to  take  place  before  the  local  judge, 

*  which  it  would  not  be  reasonable,  where  the  party  had  transac- 

*  tions  of  such  nature  and  such  magnitude  as  to  constitute  debts  in 

*  England  and  foreign  countries,  to  allow  these  to  be  disposed  of  by 

*  an  inferior  judge,  when  the  Supreme  Court  is  open  to  them.  But 
Vas  the  point  is  new  and  doubtful,  the  Lord  Ordinary  thinks  it. 

*  should  be  disposed  of  deliberately,  that  uniformity  may  prevail  in 

*  this  matter  throughout  the  various  Sheriff-Courts.* 

Upon  advinng,  their  Lordships  thought  it  right  to  take  the  opi- 
nion of  the  whole  Court. 

The  following  opinion  was  returned  by  Lords  Cuninghamey  Mac* 
kenxie^  Corehouset  FuUertortj  Moncre^t  J^ff^^j  and  Coekbum : 

We  are  of  opinion  that  the  pursuer,  though  residing  in  England,  Opinionf  of 
Was  amenable  to  the  jurisdiction  of  the  Sheriff  of  Ayrshire,  in  the  ju^u^lf^ 
process  of  cessio  bonorum  raised  by  him  against  his  creditors,  un- 
der authority  of  the  late  statute  6  and  7  Will.  IV.  cap.  56. 

The  object  of  that  statute  was  to  enable  debtors  to  bring  pro- 
cesses of  cessio  before  the  Sheriff  of  their  domicile  (§  8 ;)  and  with 
that  view,  it  is  declared  that  sheriffs  *  shall  possess  jurisdiction  in 
^  processes  of  cessio  bonorum,  as  fully  as  in  other  actions  presently 

*  by  law  competent  before  him.** 

Hence;  if  the  process  be  brought  competently  before  the  Sheriff 
of  the  pursuer^s  domicile,  the  Judge  has  power  to  give  an  effectual 
decree  in  it,  whoever  may  be  defenders,  as  fully  as  in  any  other 
cause  competent  before  him.  The  concluding  words  above  quoU 
ed,  cannot  be  construed  as  in  any  respect  intended  to  restrict  the 
jurisdiction  of  the  Sheriff  to  any  particular  class  of  ^essios,  but 
rather  to  denote  the  unlimited  extent  of  the  power  conferred  on 
the  Sheriff  to  give  as  effectual  a  decree  in  all  processes  of  cessio, 
after  the  cause  has  been  brought  competently  before  him,  as  he 
could  pronounce  by  law  in  any  other  cause.  Besides,  a&  there  is 
a  large  class  of  mercantile  cases  (Admiralty  causA)  in  which,  by 
the  1st  Will*  IV.  c  69^  Sheri£&  have  an  undoubted  jurisdiction 
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1838.  over  foreigners,  that  example  alone  is  suflBcient  to  show  that 
Sheriffs  ought,  even  under  a  literal  construction  of  the  above  daiue, 
to  have  jurisdiction  in  processes  of  oessio. 

This  view  of  the  case  is  confirmed  by  the  ulterior  provisions  of 
the  act,  as  to  the  citation  of  defenders.  By  section  four  of  the  act, 
there  must  be  a  notice  in  the  Gazette,  thirty  days  prior  to  the  calU' 
ing  of  the  case,  and  intimation  given  to  each  creditor,  either  by 
letters  sent  through  the  post-o£Sce,  or  by  ordinary  citation,  at  the 
option  of  the  pursuer.  The  length  of  the  notice  required,  of  itself 
affords  a  fair  inference  that  the  law  contemplated  the  probalnlity 
of  other  parties  appearing,  and  being  defenders  in  the  process,  than 
those  subject  to  the  ordinary  jurisdiction  of  the  Sheriff,  who  may 
usually  be  cited  on  an  induciae  of  seven  days ;— ^md  as  foreign  de- 
fenders in  cessios  never  were  rendered  subject  to  the  juriadictioii 
of  our  Supreme  Court  (as  in  ordinary  actions  of  debt,)  by  arrest- 
ment ad  jurisdictionem  fundandam,  we  think  that  they,  as  wdl 
as  other  creditors  living  beyond  the  Sheriff^s  jurisdiction  in  Scoi- 
land,  are  now  amenable  to  the  jurisdiction  of  the  Sheriff,  in  pro- 
cess of  cessio,  either  by  letters  of  intimation  sent  througb  the  poet- 
office,  or  by  legal  citation,  as  the  pursuer  may  preibv 

Ijord  President. — I  was  at  first  of  a  different  ojnnion ;  but  now 
I. see  no  reason  for  differing  with  thie  other  Judges. 

Lord  Gillies  also  concurred. 

On  adviung— 

Lord  Justice^Clerk.'-^Attet  considering  this  matter  carefully,  I 
think  it  is  well  settled  by  the  opinion  of  the  majority  of  the  C<Mizt» 
in  which  I  concur. 

Lard  Meeubwbank.^^l  am  of  the  same  opinion. 

£orcfGrfefi20f..— The  majority  have  found  so,  but  I  amnot  satisfied. 

Lard  Medwyn.^^!  am  bound  to  obey,  but  I  am  not  satisfied. 
I  retain  my  former  opinion.* 

Lord  Ordinary,  Medwyn,         Act  G.  Graham  BeU.         Alt.  MaidmemL        Jmrna 
Dunlop,  W.  S.  and «/.  J.  Frater^  W.  8.,  Asents.        F.  CkA. 

— f 

*  Besides  the  plea  of  ineompetency  thus  raised  and  disposed  of,  the  opponng  oeditor 
objected  to  the  competent^  of  Mr  Kennedy's  petitton-  on  the  additioiial  gfound,  tfuit  a&  the 
oreditors  of  the  bankrapt  had  not  been  named  therein,  as  required  by  the  statute  6  and  7 
WilL  I V.  c.  56,  $  3 ;  and  he  referred  to  the  case  of  Saumerez  Praser  against  his  CTCdi-> 
tors,  August  1837»  where  a  rinoilar  objeetion  had  been  unanimonriy  sustained:  and  be 
craved,  ttenfore,  that  the  case  be  remitted  back  to  the  Sheziff,  to  enquire  as  to  this  and 
certain  other  matters. 

This  was  opposed  by  Mr  Kennady,  chiefly  open  the  ground,  that  as  the  point  had  not 
been  raised  in  the  Inferior  Court,  and  not  even  hinted  at  in  the  radaiming  petition  kM%cd 
by  the  opposing  creditor  against  the  Sheriff's  interlocutor  finding  the  bankrupt  entitled  to 
the  ben«Dt  of  the  cessio,  it  oould  not  competently  be  entertained  for  the  first  time  in  die 
Supreme  Court.  «| 

The  Court,  however,  seemed  to  consider  it  competent,  at  any  time  for  die  opporing  «»> 
diton  to  bring  forwaid  objections  to  such  ap^cations  on  any  rdevant  ground ;  and 
therefore,  remitted  the  cause  back  to  the  Sheriff,  to  cons<der  this  and  the  other  olijeeiioBt 
that  had  been  urged  for  the  creditors. 
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SECOND  DIVISION. 

No.  XCI.  lO^A  Mardi  I83a 

KIRKLAND 
agaimt 

CADELL  AND  Others. 

Bankrupt. — Stat.  54  Geo.  III.  c.  137. — Solidum  et  pro 
RATA. — In  an  action  by  a  superior^  and  landlord^  for  few-dvties^  and 
eoal»reni8f  against  the  creditors  on  a  sequestrated  estate^  as  concur^ 
ring  in  and  approving  of  the  interference  and  management  of  the 
trustee^  who  Iiad  entered  into  possession  of  the  stdgects^  and  against 
whom  decree  had  been  obtained  qua  trustee^  but  not  personalfy^-^ 
foundf  (upon  the  opinions  of  the  consulted  Judges)^  ^  that  a  trustee 

*  ona  sequestrated  estate,  acting  within  his  competence  as  suchj  and 

*  executing  the  powers  conferred  on  him  by  the  statute,  in  taking  pos" 

*  session  of  the  property .  of  the  bankrupt,  can  only  bind  the  estate 

*  committed  to  his  charge  ;  and  that  the  statute  gives  him  no  power, 
<  by  such  aet  of  taking  possession  of  the  bankrupt  estate,  to  bind  the 
^  creditors  personally,  or  to  an  extent  beyond  their  interest  in  that 

r  ^  estate/  2.  That  if  any  personal  liability  should  attach  to  the 
creditors,  it  could  be  enforced  by  third  parties  against  them  singuli 
in  soUdsan,  and  not  pro  rata  merely. 

(Sequel  of  case  collected  17tli  May  1831,  and  2l8t  Febraary 

1834,  R  C.) 

After  the  judgment  of  the  Court  (2^.  C.  2l8t  Feb.  1834)  adhering  NamUve. 
to  the  interlocutor  of  the  Lord  Ordinary,  (Medwyn,)  and  finding  in 
effect  that  the  pursuers  were  not  entitled  to  select  Messrs  Cadell  and 
Allan,  two  of  the  creditors  ranked  on  the  bankrupt  estate,  against 
whom  to  bring  the  action,  without  calling  the  other  creditors,  be- 
fore it  had  been  ascertained  whether  the  claim  lay  against  the  cre- 
ditors individually  and  personally,  and  whether  they: were  liable 
singuli  in  solidum,  or  only  pro  rata,  or  whether  they  were  bound 
conjunctly  or  severally  or  otherwise,  the  pursuers  brought  a  sup- 
plementary action,  narrating  the  previous  summons  against  Cadell 
and  Allan,  and  subsuming,  <  That  the  whole  creditors  of  the  said 
<  Wilson  and  Sons,  and  William  Wilson  junior  and  James  Wil- 

*  son,  are  conjunctly  and  severally  liable  to  the  pursuer,  the  said 

*  John  Kirkland,  in  payment  of  his  whole  claims,  as  herein  before 

VOL.  XIII.  2  T 


650 


DECISIONS  OF  THE 


No.  91. 


Kirkland  v. 
Cadell  and 
Others. 

Narrative. 


10  Mar.  1838.  <  get  fortb :  That,  in  addition  to  the  said  William  Cadell  and  Ro- 
^  bert  Allan,  as  representing  the  said  deceased  Thomas  Allan,  his 

*  father,  the  persons  herein  after  named  and  designed  are  and 

<  were  creditors  of  the  said  Wilson  and  Sons,  and  William  Wihon 

<  junior  and  James  Wilson,  and  have   claimed  and  have  beeo 

<  ranked  as  creditors  upon  the  sequestrated  estates  of  the  said  bank- 
^  rupts,  and  have,  by  themselves^  or  by  mandataries  duly  aathoriied 

*  by  them,  attended  meetings  of  the  creditors  of  the  said  bankrapts, 

*  held  under  the  said  sequestration,  in  terms  of  the  bankrupt  sta- 

<  tute,  at  which  the  proceedings  which  have  given  rise  to  the  claims 

<  of  the  pursuer,  the  said  John  Kirkland,  were  authorised,  m^ 

<  tioned,  confirmed  or  approved  of,  or  have  otherwise  taken  interest 

*  in,  and  directed  these  proceedings,  or  derived  benefit  froni}  or 
'  adopted  these  proceedings,  viz.  the  said  John  Mowbray,  writer 
^  to  our  signet,'  &c*  Here  follows  a  long  list  of  names;  and  the 
summons  concludes,  ^  That  tlie  said  whole  persons  above  naned 

<  and  designed  were  therefore  liable,  conjunctly  and  severallr, 
'  alongst  with  the  said  Robert  Allan,  as  representing  the  said  d^ 

*  ceased  Thomas  Allan,  his  father,  as  aforesaid,  and  the  said  Wil- 

*  liam  Cadell,  in  payment  to  the  said  John  Kirkland,  parsaer,  of 

*  the  whole  foresaid  sums  of  money,  all  as  above  and  after  specified: 
^  Therefore,  the  said  whole  defenders,  either  as  original  debtors  to 
'  the  pursuer,  as  aforesaid,  or  as  representing  original  debtors  to 

*  the  pursuer,  in  manner  foresaid,  and  all  as  named  and  designed  as 

<  aforesaid,  ought  and  should  be  decerned  and  ordained,  by  decree 

*  of  the  Lords  of  our  Council  and  Session,  conjunctly  and  severally, 

*  to  make  payment,  alongst  with  the  said  William  Cadell  and  Ro- 
^  bert  Allan,  as  representing  the  said  deceased  Thomas  Allan,  his 

<  father,  to  the  pursuer,  the  said  John  Kirkland,  or  to  the  other 

*  pursuers,  the  said  Robert  Strang,  Andrew  Bnchanan  Yuille  and 

*  James  Keyden,  as  mandataries  foresaid,  of  the  foresaid  total  sees- 

<  mulated  sum  of  principal  and  interest  due  to  the  pursuer,  the  said 

*  John  Kirkland,  as  at  Whitsunday  1833,  amounting,  as  aforesaid, 

<  to  the  foresaid  sum  of  L.6995  :  10  :  5^  sterling,  and  also  of  tke 

<  legal  interest  of  that  part  thereof  which  is  principal,  being  L.6040, 

*  from  the  said  term  of  Whitsunday  1833,  and  in  time  coming  till 

<  payment :  And  farther,  the  said  whole  defenders  ought  and  shoiU 
'  be  decerned  and  ordained,  by  decree  foresaid,  conjunctly  ami 

*  severally,  to  make  payment,  alongst  with  the  said  William  Cadell 

*  and  Robert  Allan,  as  representing  the  said  deceased  Thomas 

<  Alhin,  his  father,  to  the  pursuer,  the  said  John  Kirkkind,  or  to 

*  the  other  pursuers,  the  said  Robert  Strang,  Andrew  Buchanan 
'  Yuille  and  James  Keyden,  as  mandataries  foresaid,  of  the  foresaid 

*  rents  of  the  foresaid  coal,  at  the  rate  of  the  foresaid  sum  of  I^SOO 
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Bterlin^  per  annam  from  and  since  the  said  term  of  Whitsunday  10  Mar.  1838. 
18S3,  down  to  the  termination  of  the  said  lease,  half-yearly,  at  ^^^^^ 
the  terms  of  Martinmas  and  Whitsanday,  beginning  the  first  Cadeii  and' 
term's  payment  thereof  as  at  the  term  of  Martinmas  last,  1883,  Others. 
for  the  hidf-year  immediately  preceding,  and  so  forth  half-yearly  NarraUve. 
thereafter  during  the  currency  of  the  said  lease,  (the  terms  of  pay- 
ment being  always  first  come  and  bygone,)  with  the  legal  interest 
thereof  firom  and  after  the  said  terms  of  payment  and  until  pay- 
ment :    And  farther,  the  said  whole  defenders,  above  named  and 
designed,  ought  and  should  be  decerned  and  ordained,  by  decree 
foresaid,  conjunctly  and  sererally,  to  make  payment,  alongst  with 
the  said  William  Cadell  and  Robert  Allan,  as  representing  the 
aaid  deceased  Thomas  Allan,  his  iather,  to  the  pursuer,  the  said 
John  Kirkland,  or  to  the  other  pursuers,  the  said  Robert  Strang, 
Andrew  Buchanan  Yuille  and  James  Keyden,  as  mandataries 
foresaid,  of  the  foresaid  yearly  feu-duty  of  L.1 10  sterling,  and  of 
the  foresaid  yearly  feu-duty  of  L.5  sterling,  making  together  the 
foresaid  sum  of  L.il5  sterling  per  annum  from  the  said  term  of 
Whitsunday  1833^  and  in  all  time  coming,  half-yearly,  at  the 
foresaid  terms  of  Martinmas  and  Whitsunday,  beginning  the  first 
term's  payment  thereof  as  at  the  term  of  Martinmas  last,  1833, 
for  the  half-year  immediately  preceding,  and  so  forth,  half-yearly, 
in  all  time  thereafter,  (the  terms  of  payment  being  always  first 
oome  and  bygone,)  with  the  legal  interest  thereof,  after  the  said 
terms  of  payment,  and  until  payment.' 

Separate  defences  were  lodged  for  several  classes  of  the  credi- 
tors applicable  to  the  different  views  taken  of  their  respective  liabi- 
lities* As  a  general  defence  against  the  action,  it  was  pleaded — 
1.  That  the  trustee  had  no  powers  under  the  bankrupt  statute,  or 
otherwise,  to  bind  the  creditors  beyond  the  amount  of  their  interest 
in  the  sequestrated  estate.  2.  That  the  creditors  bad  done  nothing 
to  render  themselves  otherwise  liable.  3.  That  even  if  liable,  they 
were  not  liable  singuli  in  solidum,  but  only  pro  rata.  A  record  ha- 
ying been  made  up  the  several  parties,  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor  and  note : 

*  The  Lord  Ordinary  having  resumed  consideration  of  the  de-  Lord  Ordi.  4 

<  bate,  with  the  closed  record,  productions  for  the  parties,  and  whole  °*'^*'  ^^^*^' 

<  process,  repels  the  objection  to  the  competency  of  the  present  ac- 
'  tion  maintained  by  certain  defenders,  on  the  ground  of  the  pur- 

*  auers  having  consented  to  the  former  trustee  being  assoilzied  from 

*  such  of  the  conclusions  of  the  original  action  against  him  as  in- 

*  ferred  his  personal  responsibility  to  the  said  pursuers,  in  respect, 

2  t2 
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10  Mar.  1838.  <  that  none  of  the  defenders  in  the  present  action  can  be  preJQdieed 
'  by  such  absolvitor,  they  being  only  liable  for  the  conseqaenceirf 

*  such  acts  of  the  said  trustee  as  were  binding  upon  them,  by  beingf 

<  within  his  competence  as  such  trustee,  and  consequently  iofeiriii{[ 

<  no  personal  responsibility  :  And  upon  the  merits  of  the  qaeatioB, 

*  in  respect  that  it  is  already  settled,  by  final  judgments  of  thk 

<  Court  and  of  the  House  of  Lords,  that  the  claims  of  the  panoen 

<  for  fen-duties  and  coal  rents  are  legal  and  valid  against  the  trai- 

*  tee  in  his  official  capacity,  and  against  the  sequestrated  estate 
^  under  his  administration,  finds,    Imo,  That  in  so  far  as  tbeie 

*  claims  cannot  be  satisfied  from  the  sequestrated  estate,  they  must 
'  be  made  good  to  the  pursuers  by  the  creditors  in  the  said  seqoei- 

*  tration :  And  finds,  2cfo,  That  all  the  defenders  who  now  admit 

*  or  aver  that  they  were  (or  represent  those  who  were)  penonal 

*  creditors  of  the  bankrupts  at  the  date  of  the  sequestration,  and 

<  who  at  any  time  made  claims  in  the  sequestration  which  were  oot 

*  rejected,  or,  being  such  personal  creditors,  did  attend  meetiDgsof 

<  creditors,  and  take  part  as  such  in  the  proceedings  under  the  nid 

<  sequestration,  are  liable,  jointly  and  severally,  to  the  claims  of  the 

<  said  pursuers,  for  the  coal  rents  and  feu-duties  now  pursued  for, 

<  as  the  amount  or  value  of  the  same  may  be  ultimately  liquidated 

*  and  adjusted  in  the  course  of  this  process ;  and  that  it  is  no  valid 

<  defence  against  such  liability  that  the  claims  made  by  soch  pe^ 

<  sonal  creditors  were  not  set  forth  in  regular  and  formal  writings 

*  or  accompanied  by  such  unexceptionable  affidavits  or  complete 

*  vouchers  of  debt  as  might  have  been  necessary  to  obviate  objee- 

<  tions  which  might  have  been  taken  under  the  sequestration  sta- 

<  tute  to  their  right  of  voting  in  any  such  meeting  of  creditors,  bot 

<  that  such  liability  is  to  be  held  as  sufficiently  established  by  the 

*  fact  of  their  making  such  claims,  and  being  in  any  degree  recog- 

<  nised  as  creditors  in  consequence  thereof,  or  by  their  attendiag 

<  personally,  or  by  their  mandataries,  at  any  meeting  of  creditors, 

<  and  being  recognised  as  constituent  members  of  such  meetings 

<  even  though  it  might  not  otherwise  appear  that  they  had  made 
'  any  express  claim  as  such  creditors :  And  before  further  answer, 

*  as  to  the  liability  of  the  several  defenders  for  whom  appetuaoce 

*  has  been  made  in  this  action,  appoints  the  cause  to  be  enrolled, 

<  that  parties  may  be  heard  upon  the  effect  of  the  preceding  find- 

*  ings  upon  the  cases  of  the  said  several  defenders/ 
Note. — *  It  appeared  very  early  to  the  Lord  Ordinary,  that  the 

<  greater  part  of  what  was  urged  for  the  defenders,  in  their  very 

*  long  argument  before  him,  was  truly  superseded  and  overruled  by 

*  the  final  decision  of  this  Court  and  the  House  of  Lords,  in  the 

*  question  between  the  pursuers  and  tlie  statutory  trustee,    b  * 


Note. 
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Btrict  sense,  it  might  indeed  be  held  that  that  was  res  inter  alios ;  10  Mar.  issa 
bot^  at  all  events,  it  was  a  precedent  so  precisely  in  point,  that     ^«^v"^ 
no  individnal  judge  could  well  be  expected  to  go  against  it;  and  cadeH  and* 
it  is  sufficiently  admitted  and  proved  on  the  record  of  this  case,  Othen. 
that  the  defenders  were  not  only  perfectly  aware  of  all  the  pro-     ^^^ 
ceedings  in  that  action,  bat  were  truly  the  real  parties  and  domini 
litis,  both  in  the  original  defence,  in  the  name  of  their  trustee, 
and  in  the  whole  matter  of  the  appeal.     It  is  scarcely  necessary, 
therefore,  for  the  Lord  Ordinary  to  do  more  than  to  refer  to  those 
final  judgments,  as  the  ground  of  his  assuming  that  the  fair  official 
acts  of  the  trustee,  as  representing  the  creditors,  being  such  as  to 
fix  him  and  the  estate  with  the  burden  of  the  coal  rents  and  feu- 
duties  now  pursued  for,  the  only  question  truly  remaining  to  be 
disposed  of  in  this  action,  was  what  degree  of  accession  to,  or 
adoption  of,  the  said  official  acts  should  be  held  sufficient  to  sub- 
ject the  several  creditors  now  appearing  as  defenders  to  the  claims 
of  the  pursuers.    As  the  leading  or  prejudicial  question,  however, 
was  very  largely  gone  into  by  the  defenders,  the  Lord  Ordinary 
shall  state,  in  a  few  words,  the  grounds  upon  which,  even  if  he 
could  consider  it  as  quite  open,  he  should  have  no  hesitation  in 
deciding  it,  as  it  has  in  point  of  fact  been  decided  in  that  action 
with  the  trustee. 

<  In  the  Jirsi  place,  he  has  always  had  the  very  strongest  impres- 
sion, that  the  whole  of  the  defenders  who  were  creditors  prior  to, 
or  at  the  date  of  ike  voluntary  trust  in  1808»  or  who  distinctly  re- 
cognised and  acceded  to  that  trust-management,  were  bound  by 
the  coal  lease  and  feu-contracts  long  before  the  date  of  the  se- 
questration in  1812.  These  voluntary  trustees  indisputably  took 
up  both  the  feus  and  the  coal  lease  as  early  as  1808»  deliberately 
made  up  feudal  titles  to  the  one,  and  dealt  with  the  other  as  com- 
pletely at  their  disposal,  for  a  period  of  four  entire  years;  and  it 
is  not,  and  cannot  be  disputed,  that  their  proceedings  in  this  re- 
spect were  deliberately  adopted  and  approved  of  during  all  that 
time  by  the  whole  body  of  the  acceding  creditors.  Upon  this 
ground,  therefore,  the  Lord  Ordinary  would  have  found  these 
defenders  liable,  had  there  not  been  a  doubt  whether  the  sum- 
mons of  the  pursuers  is  so  libelled  as  to  admit  of  such  a  finding. 
The  Lord  Ordinary's  own  impression  is,  that  there  are  words 
enough  in  it  to  warrant  such  a  deliverance.  But  as  the  point  was 
but  slightly  touched  on  at  the  debate,  and  the  case  seemed  clear 
enough  on  the  sequestration,  he  was  unwilling  to  rest  his  judg- 
ment upon  a  ground  on  which  there  might  be  a  pretext  for  saying 
that  the  parties  had  not  been  sufficiently  heard.     If  the  case^ 
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howeveTi  Bboold  go  farther,  it  may  be  of  imjportaiice  that  tUs 
should  be  more  deliberately  considered. 
<  But,  in  the  next  place,  and  looking  only  at  what  twk  place 
after  the  sequestration,  it  appears  clear  to  the  Lord  Ordinary  tfaat» 
without  going  into  the  whole  details  so  clearly  set  forth  in  Lord 
Medwyn's  interlocutor  in  the  question  with  the  trustee,  there  was 
much  more  than  enough  done  in  the  first  six  months'  management 
to  entitle  the  landlord  and  superior  to  hold  that  the  creditoi% 
through  their  trustee,  had  completely  adopted  the  coal  lease  sod 
feu-contracts,  and  were  liable,  as  the  bankrupts  bad  preTiooflif 
been,  in  all  the  corresponding  prestations.     The  defenders  ban 
always  spoken  of  the  possession  taken  by  the  trustee  as  a  mat 
tentative  or  experimental  possession,  which  ought  not  to  be  ooo- 
strued  into  an  adoption  of  these  contracts,  but  rather  to  haye  beea 
assumed  custodisB  gratia  only,  or,  at  the  most,  for  the  purpose  of 
deliberation.      But  without  entering  into  the  question,  (whidi 
might  be  nice  and  difficult,)  whether  such  a  temporary  occupaBcj 
might  in  some  cases  be  taken  without  leading  to  such  conseqaesees^ 
it  seems  enough  to  say,  that  the  whole  circumstances  of  this  case 
are  exclusive  of  such  a  ground  of  pleading.  The  whole  sequesbited 
estate  here  consisted,  with  little  exception,  of  heritable  property, 
lands  and  minerals,  and  fixed  machinery,  and  this  was  perfeetly 
well  known  to  all  the  creditors.     The  feued  lands  and  the  coal 
leases  were  then  considered  on  all  hands  as  necessary,  or  at  least 
most  valuable  appendages  of  the  iron  manufactory ;  and  it  ym 
never  a  matter  of  doubter  deliberation,  for  upwards  of  eight yeaia 
after  the  sequestration,   that  they  should  be  repudiated  or  re- 
nounced, and  the  foundry  disposed  of  without  them.    The  only 
thing  that  was  tentative  or  experimental  was  the  actual  carryinjat 
of  the  manufactory  by  the  creditors,  or  keeping  the  works  going, 
and  thatf  no  doubt,  was  not  very  long  persevered  in.    Bat  it  ii 
matter  of  absolute  certainty,  that  the  idea  of  renouncing  the  ooal 
lease  or  the  feus  was  never  once  contemplated  till  after  1820  at 
the  very  earliest ;  and  it  might  as  well  be  pretended  that  the  cre- 
ditors gave  up  and  abandoned  all  right  to  the  iron  works  then- 
selves,  because  they  ceased  to  work  them  in  1818,  as  that  they 
renounced  the  coal  lease  and  feued  lands,  merely  because  in  M* 
sequence  of  that  stop  of  the  works,  they  were  not  afterwanb  oc- 
cupied to  the  same  extent  as  before.     Considering  the  nature  of 
these  contracts,  it  seems  obvious  that  the  creditors  were  bound, 
within  a  reasonable  (and  it  is  apprehended  a  very  short)  tiflie, 
either  to  renounce  and  repudiate  them  in  explicit  terms,  or  to  be- 
come bound,  by  their  actual  retention  of  the  subjects,  in  all  th^ 
obligations  of  the  bankrupts.     Now,  it  is  not  so  much  as  pretended 
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that  they  er<er  gave  the  least  notice  of  such  a  purpose  of  repu-  10  Mar.  18^. 
diation  to  the  landlord  or  superior  till  after  the  present  pursuers 
had  come  to  be  vested  with  those  characters,  or  rather,  it  is  be-  ca^eU  and* 
lieved,  till  after  their  first  action  had  been  actually  brought  against  Others. 
the  trustee.     During  the  whole  intermediate  time  they  retained    ^^^^ 
the  exclusive  possession  of  the  feus  and  the  coal,  and  repeatedly 
exposed  them  to  sale  by  public  advertisements  as  part  of  the  se- 
questrated estate.     They  drew  such  rents  as  they  could  get  from 
the  feued  lands,  and  occasionally  wrought  the  coal  for  local  pur- 
poses, though  certainly  to  no  considerable  extent.     But  they,  at 
all  events,  completely  excluded  the  landlord  and  superior  from 
both  those  subjects  for  the  long  period  referred  to«     The  coal 
leases  were  valued,  and  twice  exposed  to  sale  in  1812,  at  the  upset 
price  of  L.2000,  and  so  late  as  1819  at  a  reduced  upset  price  of 
L.1000;  and  the  feued  lands  were,  in  like  manner,  advertised 
and  exposed  to  sale  at  the  same  periods.     Now,  without  going 
further,  the  Lord  Ordinary  holds  Uie  very  first  of  these  attempted 
sales,  without  protest  or  notice  to  the  landlord,  as  conclusive  evi- 
dence that  the  creditors  had  ^finally  made  their  election  not  to  r«- 
Jiomiee,  but  to  adopt  and  continue  in  right  of  the  contracts  which 
the  pursuers  now  call  on  them  to  implement.     If  they  were  not 
to  keep  those  leases  and  feus,  with  the  burdens  necessarily  attached 
to  them,  what  possible  right  could  they  have  to  §ell  them  for  their 
own  benefit  ?  A  stronger  assertion  of  their  own  absolute  right  to 
them  cannot  well  be  imagined  than  their  repeated  attempts  to 
alienate  and  dispose  of  them  as  their  own.     It  may  be  very  true 
that  they  did  not  intend  to  keep  them  for  ever  in  their  own  hands. 
But  they  most  manifestly  did  intend  to  keep  them  till  they  could  tell 
them  to  advantage  ;  and  after  having  so  kept  them  for  nine  or  ten 
years,  it  is  a  great  deal  too  late,  when  they  find  that  they  will  not 
sell,  to  say  they  are  ready  to  renounce  them.     Indeed,  if,  up  to 
1619,  they  were  advised  that  the  coal  leases  alone  were  worth 
L.2000,  and  even  at  that  late  period  worth  L.IOOO,  it  is  idle  to 
talk  of  their  having  virtually  renounced  them  when  they  ceased 
actually  to  work  the  furnaces  in  January  1813. 
*  Independentiy,  therefore,  either  of  the  effects  of  the  voluntary 
trust  on  the  one  hand,  or  of  the  final  judgments  of  this  Court  and 
the  House  of  Lords  on  the  other,  the  Lord  Ordinary  has  not  the 
slightest  doubt  that  the  sequestrated  estate,  and  all  who  took  part 
as  creditors  in  the  sequestration,  are  liable  to  the  pursuers  for  the 
fen-duties  and  coal  rents  that  may  be  due  for  these  subjects ;  and 
that  the  case,  in  this  respect,  has  no  resemblance  to  that  of  Mit- 
chell's Trustee,  2dd  Jan.  1834,  (12  Shaw^  322,)  referred  to  by  the 
defenders,  and  is  a  much  stronger  case  than  that  lately  decided  by 
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this  Division  of  the  Coart  between  the  Marquis  of  Aberoomsod 
Mr  Grieve,  16th  Dec.  1885,  (14  Shawj  168.) 

<  Nothing,  then,  truly  remains  to  be  settled  in  this  action  bat  the 
nature  and  description  of  these  acts,  which  should  render  indivi- 
dual creditors  liable  in  their  several  persons  for  the  claims  that  are 
indisputably  good  against  the  estate  of  their  original  debtors;  and 
the  Lord  Ordinary  admits,  both  that  this  is  a  question  of  eoDfi- 
derable  nicety,  and  that,  in  his  solution  of  it,  he  may  appear  to 
have  extended  the  liability  of  such  creditors  further  than  is  pre- 
cisely warranted  by  the  terms  of  any  former  decision.  He  is  DOt 
aware,  however,  that  he  has  gone  against  the  principle  of  any  saek 
decision ;  and,  on  the  contrary,  has  certainly  endeavoured  to  fol- 
low out  what  he  conceived  to  be  that  principle,  and  to  apply  it  to 
the  circumstances  of  this  particular  case.  The  general  rule  seeme 
to  be,  that  third  parties  contracting  with  the  trustee,  in  sneh  a 
way  as  effectually  to  bind  the  sequestrated  estate,  are  entitled, 
where  the  estate  is  exhausted,  to  enforce  implement  of  such  con- 
tracts from  the  creditors  ranked  in  the  sequestration,  or,  as  it  is 
expressed  in  one  or  two  cases,  from  the  creditors  claiming  on  the 
estate.  But  it  does  not  appear  to  have  been  necessary  in  any 
previous  case  to  determine  distinctly  whether  merely  chamag 
without  being  ranked  would  render  a  creditor  so  liable ;  or,  if  it 
would,  what  sort  of  claim  was  required  to  have  this  effect;  or, 
finally,  whether  any  compearanceor  co-operation  as  a  creditor  in 
the  business  of  the  sequestration  would  have  the  same  effect,  al- 
though no  proper  claim  ever  appeared  to  have  been  entered. 
The  variety  of  objections  taken  by  the  several  defenders  in  this 
case  has  made  it  necessary,  however,  now  to  determine  ail  those 
points,  and  the  Lord  Ordinary  shall  accordingly  state  very  shortly 
the  grounds  on  which  he  has  decided  all  of  them  against  the  de- 
fenders. 

*  In  the  first  place,  as  to  the  supposed  necessity  of  an  actual 
ranking  J  it  may  be  enough  to  say,  that  if  this  were  held  the  only 
criterion  of  liability,  the  consequence  would  be,' that  no  one  of  the 
creditors  could  be  made  liable  in  the  present  case,  even  although 
it  could  be  proved  that  they  distinctly  authorised  or  even  enjoined 
and  directed  one  and  all  of  these  acts  by  which  the  trustee  has  been 
found  bound  to  the  pursuers ;  for,  by  the  law  and  practice  of  se- 
questrations, there  is  truly  no  ranking  of  the  creditors  till  a  fund 
has  been  realised  for  division,  and  the  trustee  makes  up  his  scheme 
of  ranking  with  a  view  to  its  distribution ;  and  it  is  only  after  this 
is  done,  that  any  creditor  can  complain  of  his  exclusion  from  the 
scheme,  or  of  the  place  assigned  to  him  in  it  by  the  trustee,  fist 
in  so  far  as  the  personal  creditors  are  concerned,  this  is  a  period 
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which  never  arrived,  and  never  can  now  arrive  in  this  sequestra-  10  Mar.  1937. 
tion,  the  whole  funds  having  been  more  than  exhausted  by  the  J^jJ^J^^ 
claims  of  the  heritable  and  preferable  creditors,  and  nothing  what^-  CadeU  and* 
ever  remaining  to  be  distributed  among  the  others.     It  is  plain,  ^*^*"* 
therefore,  that  if  creditors,  directly  authorising  the  trustee  to  en-     Mote. 
ter  into  any  engagements  with  third  parties,  are  liable  to  make 
them  good,  the  want  of  an  actual  ranking  can  be  no  bar  to  such 
liability,  though,  in  cases  where  there  had  been  a  ranking  before 
such  liability  was  asserted,  it  was  natural  to  refer  to  such  ranking ; 
not,  however,  as  the  ground,  so  much  as  the  measure  of  their  lia- 
bility. 

*  The  next  point  is  attended  with  rather  more  di£BcuIty.  If  par- 
ties lodge  claims  on  the  estate,  but  do  not  accompany  such  claims 
with  regular  affidavits  and  complete  vouchers  of  debt,  and  if  some 
of  those  claims  are  noted  by  the  trustee  as  defective  in  these  par- 
ticulars, but  not  rejected  or  withdrawn,  will  such  creditors  be  lia- 
ble, in  respect  of  having  so  claimed  in  the  sequestration,  and  ha- 
ving thus  become  constituents  of  the  trustee  in  his  lawful  engage- 
ments with  third  parties  ?  In  answering  this  question  in  the  affir- 
mative, as  to  the  defenders  by  whom  it  is  rabed  in  this  particular 
case,  the  Lord  Ordinary  proceeds  upon  a  very  important  fact, 
which  is  very  much  at  the  bottom  of  his  whole  decision.  One 
and  all  of  these  defenders  admit  and  allege,  not  only  that  they 
truly  were  creditors^  entitied  to  claim  under  the  sequestration,  but 
that  they  could  have  been  under  no  difficulty  in  establishing  the 
verity  and  amount  of  their  respective  debts  in  the  most  incontro- 
vertible manner.  If  this,  however,  was  the  case,  it  must  be  as- 
sumed that,  if  there  had  been  any  funds  for  distribution,  they 
would  have  taken  care  to  supply  any  deficiency  in  their  produc- 
tions, and  to  support  their  claims  by  exhibition  of  the  necessary 
vouchers,  and  would  have  drawn  their  dividends  accordingly,  as 
onerous  and  original  claimants  in  the  sequestration.  But  if  this 
be  the  state  of  the  fact,  and  if  they  deliberately  sisted  themselves 
as  creditors  and  claimants,  and  were  entered  as  such  in  the  sede- 
runts  of  one  or  more  meetings,  ought  they  not  to  be  liable  along 
with  those  who  were  not  in  reality  more  forward  in  claiming  the 
character  of  sequestration  creditors,  but  merely  supported  their 
claims  by  more  complete  or  regular  instructions  ?  The  statute  has 
provided,  no  doubt,  that  without  the  necessary  productions  such 
creditors  shall  not  be  entitied  to  vote.  But  that  is  a  special  pre- 
cautionary enactment,  and  does  not  touch  the  true  ground  of  a  real 
and  claiming  creditor's  liability  for  the  acts  of  the  trustee.  It 
suspends  his  aethe  rights  as  such  creditor ;  but  it  by  no  means 
follows  that  it  permanently  exempts  him  from  the  liabilities  na- 
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turally  attachiag  to  his  daim  and  appearance.  It  suspends  big 
power  to  act,  from  a  reasonable  distrust  of  his  being  a  creditor  at 
all,  till  production  of  the  necessary  evidence ;  but  in  the  uldaate 
question  of  his  passive  liability,  tlie  admission  that  he  truly  w» 
a  creditor,  or  the  oflFer  to  prove  it,  would  seem  to  be  suffideat^  at 
whatever  time  it  is  made.  A  true  creditor,  coming  forward  wiA 
a  claim,  has  always  in  him  a  potential  and  inherent  right  to  vote, 
and  a  liability  for  what  is  legally  done  in  the  sequestration  in  whidi 
he  has  compeared.  But  the  active  right  is  very  pr<qperly  restricted 
pro  tempore,  or  till  he  produces  evidence  that  he  is  a  true  credi- 
tor ;  and  the  moment  he  produces  such  evidence,  the  right  agam 
becomes  operative,  and  he  votes  in  respect  of  his  chiim.  But  lia- 
bility is  truly  in  the  same  predicament  If  he  was  really  a  cre- 
ditor, it  was  substantially  incurred  from  the  moment  he  appeared 
and  claimed  in  the  sequestration;  and  it  probably  could  not  be 
enforced  (like  the  right  of  voting)  till  the  fact  of  his  being  a  tnie 
creditor  was  established,  or  admitted  by  the  party  interested  to 
deny  or  disprove  it.  But  there  is  such  an  admission  as  to  all 
the  defenders  here ;  and  it  is  not  pretended  that  there  could  be 
any  difficulty  in  proving  the  fiict,  if  the  admission  ahoold  not  be 
held  to  be  sufficient 

<  If  a  claim  is  actually  rgeeUd  by  the  trustee  in  such  a  form  as  to 
entitle  the  party  to  complain  of  his  judgment,  and  if,  instead  of 
complaining,  he  acquiesces,  or  even  if^  without  abiding  such  jiidg* 
ment,  it  is  fan— lly  wUhdtawm^  (rebus  integris  and  bona  fide,)  tbe 
liability  and  the  chance  of  benefit  may  probably  be  held  to  be  at 
once  ezdngttished,  and  the  character  of  creditor  to  be  finally  sad 
eflfectually  lost  But  where  the  claim  is  not  rejected  or  withdrawn, 
but  remains  to  be  provided  for,  at  least  contingently,  by  the  tras- 
tee,  and  ready  to  be  made  available,  at  any  moment,  byexhibidon 
of  the  requisite  instructions,  it  is  really  notliing  to  the  purpose  that 
the  claimant,  during  that  interim,  may  not  be  in  a  condition  to 
vote.  If  he  is  truly  a  creditor,  he  is,  after  making  his  daim,  ai 
much  entitled  to  take  benefit  firom  the  exerdoiis  of  the  trostee 
as  any  other  creditor,  and  ought  therefore  to  be  as  much  bound  by 
the  engagements  into  which  the  trustee  may  have  entered  for 
the  prospective  benefit  of  all.  From  the  moment  of  entering  bis 
claim,  the  trustee  is  bound  to  act  for  him,  and  whatever  his  opi- 
nion may  be  of  its  justice,  to  provide  for  the  chance  of  its  beiog 
ultimately  sustained ;  and  being  thus  charged  with  his  eventoai 
interests,  it  seems  no  more  than  just  that  he  should  be  entitled  to 
bind  him  subsidiarie  to  any  third  parties  with  whom  he  may  bare 
contracted  (or  continued)  engagements  for  the  benefit  of  all  wbo 
not  only  claimed,  but  lutd  truly  an  interest  in  his  adminiatntioD- 
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In  considering  ao  large  a  question,  the  condition  and  hazards  of  10  Mar.  1638. 
snch  third  parties  is  by  no  means  to  be  overlooked.  KVkPd^ 

<  Instead  of  the  individaals  with  whom  they  originally  eontracted,  Cadeii  and 
they  are  compdkd  to  receive  an  unknown  body  of  creditors,  with  Others^ 
whom  they  can  deal  only  througii  the  instrumentality  of  the  trns-      Note. 
tee,  who  is  charged  with  their  interests,  and  who  binds  himself 
personally  for  nothing.     If  he  offer,  however,  to  continue  the 
contracts  of  the  bankrupts,  the  other  parties  to  such  contracts  have 
generally  no  power  to  repudiate,  or  even  to  inquire ;  and,  upon 
plain  principles  of  equity,  it  would  therefore  seem,  that  if  it  turns 
out  that  be  is  really  charged  with  the  interests  of  such  compearing 
creditors,  in  the  event  of  such  contracts  being  for  their  advantage, 
be  should  be  equally  empowered  to  bind  them  where  the  benefit 
was  the  other  way. 

<  The  same  general  views  must  rule  the  last,  and  it  may,  per- 
haps, be  thought  the  more  doubtful  case  of  those  who,  though  un- 
doubted,  and  now  admitted,  creditors  of  the  bankrupt,  have  only 
taken  part  in  the  sequestration  by  attending  certain  meetings  of 
creditors,  without  having  ever  actually  lodged  any  written  or  for* 
aud  claim  as  such  creditors.  A  few  of  the  defenders  in  this  action 
profess  to  be  in  this  predicament ;  and,  founding  on  the  admitted 
fact,  that  they  were  truly  such  creditors,  and  that  they  did  appear 
and  take  part  in  that  character,  at  certain  meetings  under  the  se- 
questration, the  Lord  Ordinary  has  found  that  they  are  equally 
liable  with  those  who  lodged  regular  claims  for  the  administration 
in  which  they  so  concurred.  Their  being  creditors  is,  in  all  the 
cases  which  here  occur,  matter  of  notoriety  and  never  disputed; 
and  their  actual  compearance  in  the  character  of  creditors,  with 
the  tacit  recognition  or  admission  of  that  character  on  the  part  of 
the  trustee  and  all  concerned,  has  seemed  to  the  Lord  Ordinary 
to  import  a  virtual  claim  on  their  part  to  such  character,  and  such 
an  admission  and  aggregation  of  them  to  the  statutory  body  of 
creditors  for  all  eventual  benefits,  as  to  render  them  justly  liable 
to  an  equal  share  of  responsibility  in  the  event  of  loss. 

<  As  to  the  more  comprehensive  argument,  which  was  maintained 
with  more  <^  less  confidence  by  the  whole  body  of  defenders,  that 
the  adoption  of  the  coal  leases  or  feu-contracts  was  in  this  case  of 
the  nature  of  a  speculative  engagement  in  new  mercantile  adven- 
tures or  contracts  of  hazard,  and  as  such  beyond  the  ordinary 
rights  or  duties  of  a  statutory  trustee,  and  not  to  be  imposed  upon 
creditors  without  distinct  evidence  of  their  individual  accession,  it 
appears  to  the  Lord  Ordinary  that  there  are  two  conclusive  answers 
to  be  made :  Firsts  That  the  point  has  been  already  substantially 
settled  by  the  final  judgments  of  the  Court,  affirmed  on  appeal. 
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by  which  the  trustee  and  the  estate  have  been  found  to  be  effee- 
tually  bound  by  such  adoption,  without  any  limit  or  qualification 
whatever ;  and,  second.  That  considering  the  known  nature  and 
description  of  the  whole  subjects  which  fell  under  the  sequestra- 
tion in  this  particular  case,  it  is  utterly  absurd  to  represent  the 
retention  (or  adoption)  of  the  feued  lands  and  coal  leases  as  an 
embarkation  in  new  or  speculative  adventures,  or  as  any  thing  else 
than  an  appropriation  of  the  only  funds  to  which  the  creditors 
could  look  for  their  eventual  payment.  The  bankrupts,  it  wia 
universally  known,  had  no  personal  or  moveable  property  to  any 
noticeable  amount,  and  it  is  beyond  all  dispute  that  these  leases 
and  feus  were  universally  considered,  for  many  years  after  their 
sequestration,  as  adding  materially  to  the  value  of  the  manufac- 
turing premises,  which  formed  the  whole  of  their  available  estate. 
To  compare  this,  therefore,  with  the  cases  in  which  a  certain  pro- 
portion of  creditors  have,  in  some  cases  of  mercantile  bankruptcy, 
engaged  in  new  trading  speculations,  to  the  hazard  of  which,  those 
who  did  not  individually  accede  have  not  been  held  committed, 
is  humbly  conceived  to  be  altogether  perverse  and  extravagant 
Not  only  did  the  great  majority  of  the  defenders  actively  and 
zealously  patronise  the  retention  of  those  feus  and  leases,  (and  it 
was  never  more  than  a  retention,)  but  it  is  manifest,  on  the  face 
of  the  whole  proceedings,  that  for  seven  or  eight  years  after  the 
sequestration  no  one  creditor  thought  any  more  of  renouncing 
those  leases  or  feus,  than  of  abandoning  the  iron-work  themselves, 
or  withdrawing  all  claims  on  the  estate.  The  case,  in  fact,  till 
the  decline  of  the  iron  manufacture  taught  them  humbler  thoughts, 
was  like  the  common  case  of  the  sequestration  of  a  tenant  or  landed 
proprietor  whose  whole  estate  consisted  in  leases  supposed  to  be 
of  value,  or  lands  which,  though  liable  to  feu-duties,  were  yet  ex- 
pected to  bring  large  prices.  It  was  never  yet  imagined,  that  in 
the  sequestration  of  such  persons,  and  after  very  high  upset  prices 
had  been  fixed,  by  the  best  attainable  advice,  on  the  lancb  and 
leases,  there  was  any  thing  of  the  nature  of  a  speculation  or  new 
adventure,  in  the  trustee  and  creditors  retaining  the  only  property 
from  which  payment  was  to  be  expected,  or  that  any  creditors  ac- 
ceding generally  to  such  a  sequestration  could,  in  the  event  of  ul- 
timate loss,  object  to  what  was,  in  fact,  implied  in  assuming  any 
possible  possession  of  the  sequestrated  estate.  Considering  the 
known  occupation  and  means  of  credit  of  the  persons  to  whom 
they  trusted,  it  seems  to  the  Lord  Ordinary  to  be  mere  modcery 
and  aflfectadon  in  the  defenders  now  to  say,  that  by  claiming  un- 
der this  sequestration,  they  did  not  mean  to  authorise  the  trustee 
taking  possession  of  the  leases  and  feued  lands,  which  formed  a 
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*  principal  part  of  the  estate  of  their  debtors,  and  apon  which  high  10  Mar.  \S3^ 

*  values  were  put  in  public  advertisements  for  many  years  there-     ^^^^v"*-^ 

<  after.     If  it  were  necessary  to^  them  with  the  direct  knowledge  codeU  and' 

*  of  such  possession  being  taken,  the  documents  in  process  afford  Others. 

*  redundant  evidence  of  such  knowledge,  and  of  deliberate  acqui-     "^^ 

<  escence  in  all  that  was  subsequently  done.     But,  independently 

*  of  all  that,  the  Lord  Ordinary  holds,  that  the  known  occupation 

<  of  the  bankrupt  company,  and  the  nature  of  the  funds  on  which 
^  they  had  obtained  credit,  relieves  the  case  of  all  difficulty,  and 

*  makes  what  might  have  been  a  questionable  renewal  of  speculative 

*  engagements  in  some  other  cases,  really  nothing  more  than  a  ne* 
.  *  eessary  assumption  of  the  bankrupts'  property,  with  all  its  inse- 

*  parable  burdens,  in  the  present. 

*  Those  who  have  claimed,  or  appeared  only  as  heritable  creditors, 

*  are  probably  entitled  to  be  assoilzied,  and  some  questions  may  be 

*  raised  by  such  of  the  defenders  as  deny  that  they  represent  the 

*  original  creditors;  but,  with  these  exceptions,  the  Lord  Ordinary 
^  is  of  opinion  that  all  the  defenders  are  liable. 

*  He  forbears  saying  any  thing  on  the  reasons  which  have  In- 

<  duced  him  to  find  that  they  must  be  liable  singuli  in  solidum. 
^  He  will  only  briefly  suggest,  that  if  they  gave  any  mandate  to  the 
^  trustee  to  bind  them  by  the  adoption  of  these  leases  and  feus,  it 
^  could  not  well  be  any  other  than  a  joint  mandate.  It  certainly 
^  was  not  a  mandate  by  each  creditor  to  adopt  such  a  share  of  these 
^  subjects  as  might  correspond  with  the  debt  due  to  such  indivi- 

*  dual  creditor,  but  a  joint  mandate  by  the  whole,  to  adopt  the 

<  whole  subjects.  If  the  mandatary,  therefore,  cannot  implement 
^  his  part  of  the  delegated  contract,  the  mandants  must  be  jointly 
^  and  not  severally  liable.     So  much  for  the  legal  principle ;  but 

*  upon  a  plain  view  of  the  equity,  it  is  to  be  observed,  2dy  That  if 

*  the  third  parties  who  transacted  with  their  mandatary  have  any 
^  claim  upon  them  at  all,  it  would  be  absolutely  inextricable,  and 

<  practically  worth  nothing,  if  they  could  only  enforce  it  pro  rata, 
^  against  those  with  whose  proportional  liabilities  they  have  no 
^  means  of  becoming  acquainted.     Besides,  as  it  seemed  to  be  ad- 

<  mitted  that  such  parties  would  at  all  events  be  entitled  to  repeat 
^  their  demands  on  the  solvent  creditors,  to  make  up  what  might 
^  prove  irrecoverable  from  the  insolvent,  it  would  obviously  be  not 

<  only  the  fairest  course  for  them,  but  the  most  equitable  for  all 

<  parties,  to  allow  them  at  once  to  seek  their  satisfaction  from  those 

<  who  are  best  able  to  afford  it,  and  to  leave  them  to  operate  their 

<  relief  from  their  correi  debendi,  with  whose  situation  they  had  so 

<  much  better  means  of  being  acquainted ;  and  this,  in  so  far  as  can 

<  be  gathered  from  the  decisions,  seems  to  have  been  the  rule  which 
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10  Mar.  1838. «  has  been  practically  adopted.     The  plea  of  a  pro  rata  respond- 

^"•^•N'^*^    *  bility  appears  to  have  been  deliberately  rejected  in  the  cases  of 

cldvlrand^     '  Wilson  V.  Magistrates  of  Dunfermline,    17th  May  1822,  and 

Others.  <  Ellis  V.  Connel,  26th  June  1822,  (1  Skawj  417  and  529)  ;  and 

^^         *  also  in  the  more  recent  case  of  Brown  v.  Baird,  &c.  2d  Feb. 

<  1833,  (11  Shawj  350.)     Other  earlier  cases  to  the  same  effect 

<  may  be  found,  establishing  conclusiyely,  that,  in  all  cases  where 

*  parties  are  bound  as  joint  mandants,  they  are  uniformly  liable 

<  singull  in  solidum.  See  Anderson,  1726;  Chalmers,  1730; 
'  French,   1730,  (all  Marr.  14,706) ;   Walker,  23d  Nov.  1830, 

*  jF.  C;  Wilson,  10th  Feb.  1813,  F.  C,  and  cases  there  cited. 
«  The  case  of  M*Ghie,  in  1785,  Marr.  14,668,  referred  to  by  the 

<  defenders,  related  entirely  to  the  pro  rata  or  in  solidum  liability 
'  of  partners  in  a  company  as  inter  se,  and  has  truly  no  application 
^  to  such  a  case  as  the  present,  as  not  depending  in  any  d^ree 
'  on  the  principle  of  implied  mandate ;   and  most  certainly  die 

<  former  decision  of  the  Court,  on  the  form  of  the  first  summons 
^  raised  in  the  present  case,  was  anxiously  guarded,  so  as  to  leare 
'  this  question  of  joint  or  several  liability  quite  open  after  all  the 

*  creditors  should  be  sisted.' 

The  defenders  reclaimed ;  and  the  Court,  after  bearing  parties 
at  great  length,  ordered  cases,  which  having  been  lodged,  their 
Lordships,  (7th  March  1837,)  considering  that  questions  of  great 
general  importance  in  the  law  of  sequestration  were  involved,  con- 
curred in  the  propriety  of  consulting  the  other  Judges,  and  accord- 
ingly appointed  the  revised  cases  for  the  pursuers,  and  for  the  de- 
fenders, Cadell  and  others,  and  Mowbray  and  others,  as  contain- 
ing the  whole  argument  on  the  general  points,  to  be  submitted  for 
the  opinions  of  the  other  Judges,  along  with  the  following  <  Note 

*  of  Explanation :' 

<  The  pursuer  insists  against  the  defenders,  as  creditors  on  the 

*  sequestrated  estate  of  the  Wilsontown  Iron  Company,  that  they  are 
'  conjunctly  and  severally  liable  to  all  the  obligations  expressed  (A* 

<  legally  implied  in  certain  contracts  of  feu  and  lease  which  had 
'  been  entered  into  between  the  pursuer's  author,  as  superior  and 
^  landlord,  and  the  bankrupt  company,  as  vassals  and  tenants,  under 

*  which  the  latter  were  fully  invested,  and  in  possession  long  before 
^  the  bankruptcy  and  sequestration  ;  and  which  contracts,  and  the 
^  subjects  of  them,  were  taken  up  and  possessed  as  part  of  the  pro- 

*  perty  of  the  bankrupts,  by  the  statutory  trustee  in  the  sequestra- 

<  tion.     By  a  final  judgment  of  the  Court,  21st  Feb.  1834,  affirmed 

<  on  appeal,  it  has  been  determined  that  the  trustee,  qua  trustee, 

<  but  not  personally,  had  rendered  himself  and  the  sequestrated 
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*  estate  liable  to  give  implement  of  all  the  prestations  due  under  10  Mar.  1838. 

*  these  contracts.     But  the  sequestrated  estate  being  entirely  ex-    ^^^'sr^^ 
«  hausted,  the  pursuer  now  claims  implement  from  the  creditors  cadeiUnd 

«  personally.  Others. 

<  In  the  voluminous  papers  lodged,  many  pleas  and  arguments 
^  are  urged  upon  special  grounds,  on  the  one  hand,  for  subjecting 

<  all  and  each  of  the  defenders  as  creditors  in  the  sequestration  ; 

*  and,  on  the  other,  for  saving  or  exempting  the  defenders,  col- 

*  lectively  or  individually,  from  such  liability.     The  special  pleas 

<  now  referred  to,  founded  on  the  alleged  knowledge  and  actings 

<  of  the  defenders,  or  their  statements  on  that  subject,  and  on  the 
^  particular  situation  of  some  of  them,  must  of  course  be  considered 

<  and  disposed  of  by  the  Court.     But  they  arc  of  a  special  nature, 

*  depending  on  the  statements  in  the  record  and  the  documents 

<  produced,  and  the  Judges  of  the  Second  Division  do  not  propose 

<  to  impose  the  duty  of  considering  them  on  the  other  Judges  of 
«  the  Court. 

<  But  there  are  two  questions  raised  of  so  general  a  nature,  and 

<  apparently  of  so  great  importance  in  the  law  of  sequestration, 

<  that  they  think  they  ought  to  be  considered  by  all  the  Judges  be- 

<  fore  any  decision  shall  be  pronounced  upon  them. 

<  lit.  It  is  maintained  for  the  creditors,  <  that  the  trustee,  acting 
<<  within  his  competence  as  such,  and  executing  the  powers  con- 
<<  ferred  on  him  by  the  statute,  in  taking  possession  of  the  property 
c^  of  the  bankrupt,  can  only  bind  the  estate  committed  to  his  charge ; 
**  and  that  the  statute  gives  him  no  power,  by  such  act,  of  taking 
«<  possession  of  the  bankrupt  estate,  to  bind  the  creditors  personally, 
<<  or  to  an  extent  beyond  their  interest  in  that  estate.' 

<  This  point  is  fully  argued  in  the  revised  case  for  the  defenders, 

<  William  Cadell  and  others ;  and  though  in  the  revised  case  for 

<  the  pursuer,  Kirkland,  the  argument  is  a  good  deal  mixed  up  with 

<  the  specialties  of  the  case,  all  that  materially  applies  to  the  general 

<  point  seems  to  be  embraced  between  pages  35  and  71,  and  more 

*  particularly  from  page  58  onwards  of  that  paper,  and  from  1 16  to 
«  123,  and  in  Mowbray's  case,  p.  57  to  p.  64. 

<  2dy  The  defenders  maintain,  that,  supposing  them  to  be  per- 

<  sonally  liable  in  respect  of  the  acts  of  the  statutory  trustee,  they 

*  are  not  liable  singuli  in  solidum,  but  only  pro  rata,  according  to 

*  their  respective  interests,  as  creditors  of  the  bankrupt  estate. 

<  This  point  is  shortly  stated  on  pages  32  and  33  of  the  same 
^  paper  for  Cadell  and  others,  and  in  the  revised  case  for  Mowbray 

<  and  others,  from  page  74  to  79 ;  and  on  the  other  side,  in  the  case 

<  for  Kirkland,  pages  113  and  114,  and  from  page  81  to  p.  87.' 
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10  Mar.  J838.      The  following  is  an  abstract  of  the  argument  upon  the  two  ge- 
neral  points  from  the  cases  : 

Kirkland  and  mandataries,  pursuers,  pleaded^The  liabilitj  of 
the  trustee,  as  found  by  the  preyious  decision  of  the  Court,  is  de> 
cisive  against  the  body  of  creditors,  on  the  ground  that  a  mandataiy 
bmds,  by  his  actings,  the  parties  appointing  him  and  concurring  in  hk 
management ;  I  BelTs  Cam.  491 ;  Dunn  v.  Livingstone,  20th  Dec. 
1828 ;  Bow  v.  Patrons  of  Cowan's  Hospital,  6th  Dec.  1825.    The 
trustee  binds  his  constituents,  as  trust  is  a  species  of  miwiH^^P ; 
Stair,  1.  12.  17  ;  and  trustees,  whether  under  a  private  trust  or 
in  a  sequestration,  are  m  the  same  situation.     The  latter  is  pro- 
perly the  mandatary  of  the  creditors  by  whom  he  is  elected,  and 
his  proper  business  and  duties  in  the  recovery,  disposal  and  ma- 
nagement of  the  bankrupts'  property,  are  not  affected  otherwise 
than  under  a  private  trust  by  the  statutory  provisions,  mercantile 
sequestration  being  '  merely  a  system  of  private  trust,  under  jad>- 
*  cial  control;'  BeWs  Cam.  u.  305,  379 ;  Sheriff,  25th  May  1811 ; 
Davidson  v.  Falconer,  14th  Dec.  1826,  5  S.^D.  131;  Scott 
V.  Patison,  21st  Dec.  1826,  5  S.  ^  D.  172;    Gibson  v.  Pear- 
son, 25th  May  1833,  Fac.  Call.      Hence  creditors  under  a  se- 
questration are  liable  for  the  acts  of  their  trustee,  as  their  manda- 
tary, so  long  as  he  keeps  within  the  powers  committed  to  him, 
and  this  liability  is  personal.     The  general  rule  in  all  transactions 
whereby  legal  obligations  are  created  is,  that  the  parties  thereto 
become  personally  bound  to  implement  them.     No  exertion  to 
this  rule  has  been  introduced  in  favour  of  creditors,  either  by  the 
bankrupt  act  or  at  common  law ;  and  third  parties,  with  whom  they 
transact,  as  they  are  personally  liable  to  fulfil  their  parts  of  the 
contract,  will  be  entitled  to  enforce  the  same  rule,  in  requiring  the 
creditors  to  perform  theirs.     Even  in  cases  more  favourable  than 
that  of  creditors,  as  of  parties  acting  merely  in  official  capacities, 
the  general  rule  of  personal  responsibility  applies,  for  instance,  to 
commissioners  under  an  Act  of  Parliament  intrusted  with  fimds  to 
execute  a  particular  object;  Horsley  v.  Bell,  9th  Feb.  1778,  Btam's 
Cases  in  Chancery,  1 .  101 ;  to  road  trustees ;  Bathgate  Road  Trus- 
tees, 4  Daw,  355 ;  and  to  trustees  on  bankrupt  estates,  whether 
under  a  private  trust  or  under  the  sequestration  statute ;  Cuthil  v. 
Jeffrey,  21st  Nov.  1818,  Fac.  Call.;  Nisbet's  Trustee,  10th  Dec 
1802,  Marr.  15,268  ;  Fairliev.  Nielson,  18th  Dec.  1821 ;  David- 
son, Scot  and  Gibson,  ut  supra.     In  all  these  cases,  the  parties 
held  personally  liable  transacted  not  as  mdividuals,  but  as  holders 
of  funds  placed  in  their  hands  for  certain  purposes ;  and  the  rule  of 
.law  was  strictly  enforced,  on  the  ground  that  if  uidividuals,  what- 
ever be  the  character  in  which  they  act,  choose  to  transact  with 
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third  parties,  they  are  boupd  to  provide  the  ordinary  means  of  imple-  10  Mar.  18%. 
menting  their  engagements.  Much  more  are  cre<Utor8  individually  jr'T^P^^!^^ 
bound  to  fulfil  contracts  entered  into  by  them  or  their  mandatary,  cmMI  and 
such  contracts  being  for  their  individual  and  personal  behoof.  Ac-  ^^^' 
cordingly,  creditors  on  sequestrated  estates  have  been  found  per-  Punuer** 
sonally  liable  for  the  legal  acts  of  their  trustee  by  numerous  deci-  ^****- 
sions;  Ellis  v.  Connel,  26th  June  1822,  I  S.  ff  B.  366 ;  Wilson 
V.  Scotland  and  others,  17th  May  1822,  1  S.^B.  455 ;  Tod  and 
Wright  V.  Brydone,  31st  Jan.  1823,  2  iS'.  ^  A  175 ;  Bland  v.  Short 
and  others,  11th  Jan.  1825,  3  5.  ^  Z).  419 ;  Reid  v.  Douglas  and 
Stark,  25th  May  1830,  8  S.  ^  D.  793.  This  liabUity  cannot  be 
confined  to  new  contracts  with  the  creditors,  but  extends  equally 
to  old  contracts  originally  made  with  the  bankrupt ;  and  there  b 
the  greatef  reason  for  this,  that  while  in  the  former  a  third  party 
may,  if  he  chooses,  avoid  having  any  transaction  with  the  creditors 
at  all)  in  the  latter  he  has  no  choice  in  the  matter ;  Davidson  and 
Scott,  ut  supra;  Jeffrey  o.  Brown,  11th  June  1824,  2  S.  App. 
daseSi  349.  2.  Supposing  the  defenders  to  be  liable  personally, 
they  are  sp  singuli  in  solidum.  Two  or  more  persons,  who  concur 
'  in  appointh^g  a  mandatary  to  act  for  them,  are,  at  all  events  to  the 
mandatary,  jointly  and  severally  liable ;  Ersh,  iii.  3.  38.  And  if 
the  mandataiy  enters  into  a  contract  on  behalf  of  his  constituents, 
the  contracting  party  has  the  same  right  of  action  against  the  man- 
dants  that  the  mandatary  himself  has.  Though  the  interests  of 
the  mandants  be  tfivisible  inter  se,  no  analogy  can  be  drawn'  from 
this  as  to  their  liabilities  to  third  parties,  to  whom  they  bind  them- 
selves individually,  by  authorising  a  mandatary  to  contract  for  them ; 
1  BelTs  Cam.  346 ;  Pothier  an  Obligatiana^  (by  Evans,)  i.  304. 
These  principles  suffer  no  exception  in  the  case  of  creditors  on  a 
bankrupt  estate,  who  by  themselves,  or  their  trustee,  transact  with 
third  parties  in  reference  to  it.  They  do  not  then  contract  qua 
creditors,  but  as  a  set  of  individuals,  of  the  nature  of  a  corporate 
or  social  body,  possessing  a  communion  of  interest  in  the  subject 
of  the  contract ;  Fairlie,  Tod  and  Wright,  Ellis  and  Keid,  ut  supra; 
Brown  V.  Scott,  2d  Feb.  1833 ;  Wilson,  10th  July  1813,  Fac.  Coll.; 
Brodie,  7th  July  1836,  14  S.  ^  D.  1097 ;  Brown  v.  Duke  of  Gor- 
don, 2d  March  1827;  Hutchison  v.  Cassels,  8th  Dec.  1664,  M. 
14,789;  2  Cannellan  Teinds,  458. 

The  defenders  pleaded — 1.  A  trustee  on  a  sequestrated  estate,  Defendert* 
acting  within  his  competence  as  such,  and  executing  the  powers  P^«^ 
conferred  on  him  by  the  statute,  in  taking  possession  of  the  pro- 
perty of  the  bankrupt,  can  only  bind  the  estate  committed  to  his 
charge, — ^tfae  statute  giving  him  no  power  to  bind  the  creditors 
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]0  Mar.  183B.  personally,  or  to  an  extent  beyond  their  interest  in  that  estate. 
The  creditors  may  indeed  constitute  themselves  into  an  asBociation 
for  their  real  or  supposed  advantage,  and  may,  as  such,  by  them- 
selves or  their  trustee,  enter  into  contracts  with  third  parties,  by 
which  they  will  be  personally  bound;  Reid  v.  Moffat,  2l8t  Feb. 
1828  ;  Kirkland  v.  Cadell,  2 1st  Feb.  1834.  In  such  a  case,  un- 
doubtedly, dl  who  authorised  the  proceedings  will  be  persoDaUj 
liable  by  virtue  of  their  own  acts  and  deeds ;  but  this  is  a  different 
case  from  the  present,  where  it  is  sought  to  render  creditors  per- 
sonally liable,  in  respect  of  an  act  competently  done  by  a  trustee 
in  the  execution  of  his  office.  The  trustee  is  not  simply  an  ordi- 
nary mandatary  of  the  creditors  ;  for  if  he  were,  no  creditorB 
would  be  responsible  for  hia  actings  but  such  as  concurred  in  his 
election,  which  is  not  pretended;  but  he  is  elected  by  them  to  a 
statutory  office,  to  exercise  powers  conferred  on  him  by  statute. 
Even  supposing  him  to  be  a  mandatary,  his  mandate  extends  v» 
farther  than  to  the  execution  of  these  statutory  powers,  within  the 
limits  of  which  the  statute  gives  him  no  express  authority  to  bind 
the  creditors  personally.  The  trustee,  in  the  execution  of  his 
powers,  may  affect  the  interests  of  the  creditors,  in  so  far  as  the 
estate  under  his  management  is  concerned,  but  to  that  exteot 
only,  where  there  has  been  no  farther  responsibility  incurred  bj 
their  own  acts.  Hence  the  trustee  may,  by  adopting  oontracts 
entered  into  by  the  bankrupt,  give  the  contracting  parties  prefe- 
rences over  the  estate,  by  which  the  creditors  are  bound ;  but  this 
is  the  utmost  length  to  which  the  decisions,  with  one  excep- 
tion, have  carried  their  liability  ;  Nisbet's  Trustee,  1 0th  Dec 
1802  ;  Ferrier  v.  Hector,  28th  June  1819  ;  House  of  Lords, 
24th  May  1822 ;  1  S.  Jpp.  Caaesy  159.  The  single  exception 
is.  the  case  of  the  Marquis  of  Abercom  r.  Grieve,  16th  Dec. 
1835,  F»  C  But  that  was  a  case  of  a  private  trust,  the  prin- 
ciples ruling  which  can  have  no  application  to  a  case  of  sequestrar 
tion,  where  the  powers  of  the  trustee  must  depend  on  the  statute, 
which  only  authorises  him,  as  a  statutory  officer,  to  act  for  the 
creditors  in  the  special  matter  of  the  sequestrated  estate,  and  to  re- 
present them  in  their  capacity  of  creditors  having  an  interest  in 
that  estate;  see  Harviev.  Haldane,  2d  July  1833,  l\  S.  andD. 
872.  The  cases  referred  to  by  the  pursuer,  where  a  personal 
liability  was  imposed  on  creditors,  are  cases  where  Jiew  contracts 
were  made  by  them  or  their  trustee,  who  thus  carried  on  specular 
tions  on  their  own  account.  Now,  it  is  a  common  principle  i& 
trust  matters,  whether  the  fund  be  held  in  trust  or  for  a  public  or 
a  private  object,  and  whether  under  statute  or  by  private  deed,  that 
in  inducing  third  parties,  who  were  not  previously  bound,  to  come 
under  obligations,  the  trustees  are  considered  to  hold  out  the  fiiaii 
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under  tfaeir  maDagement,  as  sufficient  to  fulfil  the  counterpart  obli-  10  Mar.  183& 
gatioo,  and  thus  to  guarantee  the  performance,  and  are  accordingly  ^^^^^^^^^ 
not  allowed  to  plead  <  no  funds  ;'  Horsley,  and  Bathgate  Road  Cadeii  and 
Trusteed,  ut  supra.     But  those  cases  of  contracts,  entered  into  by  ^^^"' 
a  trustee  or  by  creditors  theniselTcs,  afford  no  rule  for  contracts  in  Defendcre* 
which  the  other  party  had  previously  bound  himself  with  the  bank-  ^^^"' 
nipt.     In  the  latter,  that  other  party  is  not,  quoad  the  creditors,  a 
third  party,  but  a  creditor  himself, — with  certain  preferences  and 
priyilcges  it  may  be,  but  still  ai  creditor,  subjected  to  the  common 
evils  arising  from  the  bankruptcy ;  and  the  creditors  do  not  con- 
tract with  such  a  party  at  all.     But  the  personal  responsibility  of 
the  creditors,  when  it  has  been  enforced,  has  always  been  rested 
on  their  having  contracted  with  the  parties  seeking  to  enforce  it. 
3.  As  between  mandatary  and  mandant,  the  farmer  is  entitled  to 
proceed  against  joint  mandants  in  3oIidum ;  but  this  rule  has  no 
application  to  the  present  case,  where  the  liability  of  the  creditors 
is  not  grounded  on  any  authority  or  instruction  by  them  to  the 
trustee  as  their  mandatary,  but  on  their  respective  ii^rests  in  the 
bankrupt  estate.     These  interests  are  measured  by  their  claims 
against  the  bankrupt,  which  are  also  the  measure  of  their  liabili- 
ties :  thdir  interest  being  a  joint  interest,  divisible  in  the  propor- 
tion of  shares,  their  liability  is  joint,  but  not  several.     Furrier, 
this  is  the  result,  as  they  are  not  expressly  bound  conjunctly  and 
severally ;    /Stosr,  i.  17.  20«     Nor  is  their  obligation  indivbible; 
Campbell  v.  Farquhar,  Nov.  25. 1724,  M.  14,626 ;  Ury  t?.  Cheyne, 
20th  Jan.  1630,  Ibid. ;  Dennistoun  v.  Semple,  16th  July  1669 ; 
Jlf.  14,631,  M.  voce  Solidum  et  pro  rata^  §  13« 

The  following  opinions  were  returned  by  the  consulted  Judges. 

Lord  President  {Hope^J  Lords  Corehouse^  GUliesasxdi  Mackenzie,  opinion  of 
— Question  I. — On  the  first  point  submitted  to  our  consideration,  ^<>"""'^^ 
taken  as  a  general  question  in  the  law  of  sequestration,  and  without 
reference  to  the  circumstaitces  of  the  present  case,  we  are  of  opi- 
nion, <  That  the  trustee,  acting  within  his  competence  as  such,  and 

*  executing  the  powers  conferred  on  him  by  the  statute,  in  taking 

*  possession  of  the  property  of  the  bankrupt,  can  only  bind  the  estate 

*  committed  to  his  charge,  and  that  the  statute  gives  him  no  power, 
^  by  such  act,  of  taking  possession  of  the  bankrupt  estate,  to  bind 
^  the  creditors  personally,  (mt  to  an  extent  beyond  their  interest  in 

*  that  estate.' 

The  trustee,  by  taking  possession  of  the  estate,  is  not  bound  to 
fulfil  the  bankrupt's  subsisting  contracts  with  regard  to  it ;  for 
example,  as  feuar,  lessee,  or  as  a  party  in  any  other  undertaking 
having  a  tract  of  time«     The  contractors  in  such  engagements  are 
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10  ^far.  .183d.  in  the  same  situation  as  the  bankrupt's  other  creditors ;  and  if  these 
KM^iand^  contracts  are  not  fulfilled,  they  have  no  right  except  to  rank  for  the 
Cadeii  and  damage  they  have  sustained.  The  duty  imposed  upon  the  trustee, 
(HW  i,y  tijg  statute  54  Geo.  III.  c.  137,  §  41,  is,  that  he  *  shall  proceed 

Opinion  of  *  to  recoYcr  and  convert  into  money,  in  the  speediest  and  most  effu- 
i  d  ^«'***       *  tual  manner,  the  whole  estate  under  his  management  or  power, 

<  whether  at  home  or  in  foreign  parts,  in  order  that  the  same  may  be 

<  distributed  among  the  creditors.'  In  the  exercise  of  that  datj 
some  time  must  necessarily  elapse  before  the  whole  estate  is  cod- 
verted  into  money,  longer  or  shorter  according  to  the  circumstances 
of  the  case ;  and  during  that  interval  it  may  be  requisite  for  the 
trustee  to  proceed  to  a  certain  extent  in  carrying  on  the  contracts 
of  the  bankrupt :  Thus,  if  the  bankrupt  is  the  tenant  of  an  agricul- 
tural subject,  the  ]gxid  may  be  tilled  and  sown  by  the  trustee,  or 
the  crop  reaped.  If  he  has  a  lease  of  mines,  the  workings  maybe 
continued ;  or  if  he  is  a  manufacturer,  the  machinery  may  be  kept 
going,  for  the  purpose  of  preventing  loss  to  all  concerned.  These 
operations  fall  within  his  power  by  the  statute ;  and  they  infer  no 
obligations  on  the  creditors  personally,  but  only  against  the  estate 
itself,  for  the  benefit  of  which  they  are  continued.  Were  it  other- 
wise, no  creditor  would  be  safe  who  claimed  upon  a  sequestrated 
estate ;  for  he  might  not  only  lose  the  whole  debt  due  to  him,  hat 
be  involved  in  obligations  to  an  indefinite  and  ruinous  extent  It  is 
impossible  that  any  thing  so  inexpedient  and  unjust  should  haie 
been  in  the  contemplation  of  the  Legislature.  It  is  the  duty  of  the 
trustee,  therefore,  to  dispose  of  every  subject  in  reference  to  which 
the  bankrupt  is  bound  in  certain  prestations,  as  speedily  as  is  con- 
sistent with  sound  discretion,  and  with  the  instructions  of  the  credi- 
tors. If  there  is  a  feu,  it  must  be  sold ;  if  there  is  a  lease,  it  most 
be  assigned,  if  assignable,  and,  if  not,  given  up  to  the  landlord ;  if 
there  are  manufactories,  they  must  be  discontinued. 

But  if  the  trustee,  instead  of  acting  within  the  injunction  of  the 
statute,  shall,  in  virtue  of  the  instructions  of  the  creditors,  cairj 
on  any  undertaking  of  the  bankrupt  as  a  speculation  for  their  be- 
hoof, either  because  they  conceive  that  it  will  turn  out  a  pro- 
fitable concern,  or  that  at  a  more  distant  period  it  may  be  disposed 
of  to  greater  advantage,  the  parties  to  whom  the  banlmipt  is  bound 
in  reference  to  that  undertaking  are  entitled  to  consider  the  cre- 
ditors as  adopting  his  contracts  and  assuming  his  liabilities.  In 
that  case,  although  the  trustee,  in  the  capacity  of  manager,  n»J 
not  himself  be  bound  beyond  the  value  of  the  estate,  the  credi- 
tors who  have  come  into  the  bankrupt's  place  are  bound,  we 
conceive,  to  the  same  extent  that  the  bankrupt  would  have  been 
bound.  As  that  is  a  case  in  which  the  trustee  is  not  acting  within 
his  competence  as  such,  and  is  not  executing  the  powers  conferred 
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on  him  by  the  statute,  be  will  not  bind  all  the  creditors  personally,  10  Mar.  1838. 
but  those  alone  by  whose  authority,  express  or  implied,  be  has    ^^V"*^ 
acted ;  what  shall  be  held  as  an  implied  authority  must  depend  on  q^^h  ,„j' 
the  circumstances  of  the  case.  ouhts. 

Question  II. — If  all  or  part  of  the  creditors,  in  consequence  of  Opiiibn  or 
express  or  implied  authority  giren  to  the  trustee  to  exceed  his  Consulted 
proper  statutory  powers,  shall  baye  subjected  themselves  in  a  per-    "  ^^' 
sonal  obligation,  we  apprehend  that  those  who  are  subjected  will 
be  liable  singuli  in  solidum,  and  not  pro  rata,  according  to  their 
respectiye  interests  in  the  estate.     Thus,  in  the  case  of  a  lease 
which  they  hold  on  from  year  to  year,  in  respect  of  the  landlord 
they  are  conjunct  tenants  of  the  whole  farm ;  in  the  same  manner 
as  a  number  of  individuals  taking  an  assignation  from  a  former 
tenant  where  there  is  no  insolvency,  and  who  incur  this  respon- 
sibility, unless  by  the  express  consent  of  the  landlord  it  shall  -be 
limited. 

But  although  liable  singuli  in  solidum  to  the  landlord,  whether 
tbey  shall  not  have  relief  among  themselves,  according  to  their 
respective  interests  as  creditors  of  the  bankrupt  estate,  is  a  point 
wbich  is  not  brought  under  our  consideration. 

Lord  Cuttinghame. — It  is  with  some  reluctance  that  I  feel  my-  ^ 
self  constrained  to  dissent  from  the  first  branch  of  the  preceding 
opinion.  Having  argued  the  case  for  the  pursuers  while  at  the 
bar,  I  should  have  abstsdned  from  now  delivering  any  opinion,  lest 
my  views  might  be  insensibly  affected  by  impressions  previously 
taken  up ;  but  from  the  number  of  other  Judges  who  have  declined  *, 
either  from  having  an  interest  in  the  cause,  or  being  connected  with 
parties  who  have,  it  is  necessary  for  me  to  act ;  and,  in.  such  circum- 
stances, it  is  proper  for  me  to  state  distinctly  the  grounds  of  my 
opinion. 

There  cannot,  it  is  supposed,  be  any  doubt,  that  at  common  law 
a  trustee,  acting  avowedly  for  behoof  of  others,  binds  his  consti- 
tuents, or  those  for  whom  he  acts,  and  not  himself  personally,  as  to 
all  matters  properly  within  the  scope  of  his  trust ;  and  I  am  not 
aware  of  any  legal  principle  or  authority  on  which  a  different  rule 
can  now  be  introduced  into  the  judicial  trust  created  by  sequestra- 
tion. 

One  of  the  most  important  powers  conferred,  and  duties  enjoined 
on  trustees  in  sequestrations,  is  to  take  possession  of  the  whole  pro* 
perty  of  the  bankrupt.  This  be  must  do  to  the  best  of  his  judgment, 
Assisted  by  his  commissioners,  and  by  such  creditors  as  take  an  in- 
terest in  the  proceedings.     Hence,  if  the  bankrupt  is  possessed  of 

*  LortU  Meadowbaiik,  Medwyn,  FuUcrton  and  Cockburn  were  ia  this  situation. 
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to  Mar.  183a  leases,  or  of  property  which  requires  the  accommodatioii  of  lease- 
hold subjects  to  be  turned  into  profitable  liquidation,  the  trustee 
necessarily  continues  the  possession  of  them ;  and  thus  llie  adop> 
tion  of  leases  is  often  a  necessary  and  unayoidable  act  of  manage 
ment  on  the  part  of  trustees  on  sequestrated  estates,  required  to  be 
immediately  determined  on,  and  often  appearing  to  be  very  adnm- 
tageous  for  the  ultimate  interest  of  the  creditors.  But  the  plei 
of  adoption  seems  to  be  very  rigidly  construed  against  crediton, 
both  in  this  country  and  in  England.  Thus,  in  the  case  of  Cathil, 
(2 1  St  Nov.  1818,  Fac.  CoU.;)  the  Court  found  that  a  trustee  had 
adopted  the  lease  of  a  cotton  mill,  and  thereby  rendered  himself 
subject  to  all  the  burdens  of  it,  merely  by  using  the  premises  fort 
few  months  for  working  up  the  bankrupt's  stock  of  raw  material  oa 
hand  at  the  date  of  the  sequestration ;  and  sundry  cases  of  nmilar 
import  were  quoted  from  English  reports,  in  the  first  branch  of  thu 
case  of  Kirkland,  determined  both  in  this  Court  and  in  the  Honse 
of  Peers,  in  1831 ;  (9  Sluao,  596.) 

If  it  be  apprehended  that  claimants  in  sequestrations  may  thus  be 
subjected  to  high  and  dangerous  responsibility,  it  is  for  the  L^islsr 
ture,  by  a  special  enactment,  to  apply  a  remedy ;  and  this  has  bees 
proposed  in  certain  drafts  of  a  new  sequestration  law;  b«t  it  ap- 
pears to  me  doubtful,  whether  the  complaint  of  hardship  will  be  wdl 
founded,  at  least  to  the  extent  to  which  it  has  been  urged. 

Wheti  a  trustee  in  a  sequestration  acts  (as  here  assumed)  witkb 
his  powers,  he  must  not  only  be  guided  by  commissioners  chosea 
by  the  creditors,  but  his  proceedings  must  be  recorded  in  Aesede- 
runt-book,  patebt  to  all  the  creditors,  and  reported  to  the  Court 
every  six  months ;  and  any  creditor  interested  may  either  caB  a 
meeting  to  review  his  proceedings,  or  complain  to  this  Court  of  anj 
part  of  his  administration  thought  to  be  either  improper  or  injudi- 
cious. When  a  creditor,  however,  takes  no  such  step,  or  does  not 
even  intimate  a  protest  to  the  trustee  himself,  and  at  the  same  time 
allows  his  ranking  to  continue,  it  can  hardly  be  viewed  as  a  rigid 
application  of  an  ordinary  rule  of  law,  to  hold  him  as  consentio; 
to  the  regular  and  competent  acts  of  the  trustee. 

On  the  other  hand,  were  the  law  different,  very  great  and  soicn 
injustice  might  often  be  done  to  third  parties.  Thus,  a  valuable 
lease  or  feu  may  be  taken  possession  of  by  a  trustee  without  tbe 
consent  of  the  landlord  or  superior ;  and  it  would  seem  to  be  sis- 
gularly  hard,  if  subjects  of  that  description,  after  being  kept  ix 
months  or  years  by  a  trustee  for  behoof  of  creditors,  could  be  aban- 
doned by  the  trustee  and  creditors,  perhaps  after  its  value  was  greatly 
changed  and  deteriorated,  leaving  the  proprietor  with  no  recourse, 
but  a  claim  on  an  estate  either  never  worth  any  thing,  or  dilapickted 
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and  exhausted  by  the  wasteful  and  injudicious  management  of  the  10  M«r.  183S. 
creditors.  7*V^ 

In  this  class  of  cases,  a  personal  liability  for  loss,  damage  or  cadelUnd 
counter  obligation  must  certainly  lie  somewhere  to  third  parties  Otben. 
affected  by  the  management  of  the  sequestrated  estate.    If,  howeyer,  opi^  of 
it  does  not  attach  to  the  creditors,  it  must  be  laid  on  the  trustee ;  Consolied 
but  it  would  be  peculiarly  severe  and  anomalous  to  subject  him    "  ^^ 
personally  to  any  such  responsibility,  when  he  was  not  acting  for 
his  own  benefit,  and  when  he  was  guided  by  commissioners  chosen 
by  the  creditors,  and  acting  within  the  powers  conferred  on  him  by 
statute. 

Again,  if  it  be  proposed  to  limit  the  personal  liability  only  to 
those  creditors  who  take  a  part  in  the  proceedings,  it  humbly  ap- 
pears to  me  that  this  also  would  be  a  course  equally  unjust  and 
unreasonable.  If  a  few  creditors,  more  diligent  and  attentive  to 
their  duty  than  others,  have  taken  a  part  in  the  deliberations  and 
meetings  under  the  statute,  it  would  be  visiting  them  with  a  hard 
and  unreasonable  infliction,  to  hold  that  they,  thus  attending  and 
acting  for  the  best,  and  not  for  their  own  exclusive  behoof,  incur- 
red a  higher  responsibility  for  acts  within  the  statute  than  credi- 
tors, negligent  and  careless,  who  left  the  whole  trouble  to  their 
co-claimants,  and  acquiesced  without  objection  in  the  proceedings, 
as  recorded  in  the  sederunt-book. 

It  will  be  observed,  that  the  whole  of  this  opinion  proceeds  upon 
the  fact,  that  the  acts  of  the  trustee,  out  of  which  the  claim  arises, 
vere  acts  of  ordinary  administration,  as  the  question  assumes  that 
they  were  within  his  powers  as  given  by  statute.  •  It  is  hardly  pos- 
mble  to  conceive  any  such  acts  done,  without  the  knowledge  and 
participation  of  the  commissioners.  But  even  if  the  acts  were  acts 
4if  extraordinary  management,  still,  if  the  trustee  had  the  sanction 
of  the  creditors  who  attended  special  meetbgs  called  to  authorise 
them,  I  should  hold,  as  the  law  at  present  stands,  that  creditors 
who  lodged  claims,  and  who  were  to  get  the  benefit  of  the  acts,  if 
they  turned  out  advantageous,  would  be  liable.  They  were  en- 
titled to  object ;  and  not  having  done  so,  their  consent  is  justly  to 
be  implied.  They  were  bound  to  superintend  the  administration 
of  the  trustee,  and  to  control  him  if  wrong ;  and  not  having  done 
80j  his  management  must  be  presumed  to  have  been  viewed  at  the 
time  as  judicious  and  proper. 

In  this  view,  the  question,  how  far  the  adoption  of  leases  or  feus 
is  to  be  held  an  act  of  ordinary  or  extraordinary  administration,  is 
probably  of  little  consequence  in  the  present  cause,  and  accordingly 
it  is  not  put  in  the  questions  at  present  submitted  to  us.  But  as 
tbe  trustee  is  bound  (by  §  31.  of  the  sequestration  statute)  to  real- 
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10  Mar.  18^  Ise  the  whole  estate,  I  rather  think  that  he  cannot  h^e  subject  to 
any  blame  or  responsibility  for  not  at  first  abandoning  any  subjects 
held  by  the  bankrupt ;  but  that  it  is  the  business  of  the  creditors,  if 
they  apprehend  any  risk  from  the  adoption  of  leases  or  feus,  to 
give  the  trustee  special  instructions  to  reject  them. 

Finally,  when  it  is  proposed  to  limit  the  claim  of  third  parties 
to  ^  the  yalue  of  the  estate,'  I  think  such  a  limitation  not  only  un- 
authorised in  itself  by  the  statute  at  present  in  force»  but  that  it 
would  be  introducing  a  novel  rule,  often  of  very  difficult  applicsr 
tion  in  practice.  Thus,  a  lease  taken  possession  of  by  a  trustee^ 
at  one  period  may  be  worth  a  great  deal,  and  form  an  ayulaUe 
estate  at  the  time  of  adoption,  while,  in  a  few  years,  it.  m^y  &11  in 
value  to  a  very  great  extent.  But  I  can  hardly  think  that  a  pro- 
prietor should  in  any  case  suffer  by  depreciation  under  such  cir- 
cumstances. Many  similar  examples  might  be  given  of  seques- 
trated estates  being  exhausted  by  proceedings  (proper  or  impnq^er, 
as  the  case  may  be)  for  which  the  creditors  ranked,  and  not  the 
parties,  should  be  responsible. 

Upon  the  second  question,  as  to  the  conjunct  liability  of  the  cre- 
ditors who  may  be  subjected  in  any  such  claim  as  that  now  in  di»- 
pute,  I  entirely  concur  in  the  opinion  of  the  other  Judges. 

Lord  Jeffrey. — I  remain  of  the  opinion  indicated  at  p.  3  and  7 
of  the  note  annexed  to  my  interlocutor  of  8th  March  1836^  and 
do  not  exactly  concur  in  either  of  the  opinions  which  have  been  ^ 
proved  of  by  the  other  consulted  Judges. 

I  am  not  sure,  indeed,  that  I  perfectly  understand  the  import  of 
that  subscribed  by  the  Lord  President  and  other  Judges ;  since  it 
seems  to  assume  that  the  estate  at  least  might  become  permanoAtly 
bound  for  the  bankrupt's  current  contracts  of  lease  or  feu,  in  con- 
sequence of  acts  clearly  within  the  statutory  powers  of  the  tniatee ; 
and  yet  seems  to  conclude  that  it  must  be  contrary  to  his  dm^, 
and  beyond  his  powers,  to  go  on  with  those  contracts  for  so  long  a 
time  as  to  incur  any  such  permanent  liability.  I  am  of  opinion,  that 
the  mere  assuming  of  possession,  and  the  short  and  tentative  pro-. 
ceedings  necessary  for  the  preservation  of  the  subjects,  or  for  doe 
inquiry,  would  not  infer  any  such  liability,  especially  if  the  land- 
lord and  superior  were  certified  that  nothing  farther  was  in  coo* 
templation.  I  agree  also  in  holding,  that  the  trustee  would  not  be 
justified,  and,  in  fact,  has  no  legal  power  to  continue  such  poases- 
bion  longer,  without  the  sanction  of  the  creditors.  But  I  think, 
that  if  such  continued  possession,  or  even  the  full  adoption  of  the 
contracts,  is  sanctioned  by  the  unanimous  vote  of  a  general  meet- 
ing duly  called  for  that  purpose,  such  resolution  wlU  be  binding  oa 
the  non-attending  creditors,  who  do  not  complain  of  it,  or  time-. 
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oualy  iutimate  their  dlsdent'in  some  authentic  form,  and  will  sub-  lOM«r.  1838. 
ject  them,  as  well  as  those  who  concurred  in  it,  in  a  personal  re-    ^^^v**^ 
sponsibility  for  the  consequences.  cldeU  and' 

In  such  circumstanees  as  occur  in  this  case,  I  cannot  consider  a  Others, 
resolution  to  this  effect  as  at  all  more  an  act  of  extraordinary  ad-  Q^j^g  of 
ministration,  than  an  opposite  resolution  to  bring  the  whole  subjects  Consulted 
to  an  immediate  sale ;  and  if  the  latter  (as  cannot  be  disputed)    "  ^^ 
would  be  binding  on  the  absent  creditors,  however  unprosperous 
the  result  might  prove,  I  do  not  clearly  see  upon  what  ground  the 
other  should  be  of  less  authority.     I  cannot  imagine,  for  example, 
that  a  resolution  taken  at  such  a  meeting  to  postpone  the  sale  of 
the  heritable  estate  for  a  year,  or  indefinitely,  should  not  be  blnd- 
iBg  on  absent  creditors ;  and  yet,  as  to  such  parts  of  that  estate  as 
consisted  of  leases  or  feued  lands,  the  consequence  would  inevitably 
be  to  bind  the  creditors  to  the  current  contracts  of  lease  and  feu. 

The  liability  of  such  non-attending  and  non-objecting  creditors 
may  possibly  be  referred  to  a  presumed  or  implied  consent  on  their 
part  to  be  bound  by  the  public  acts  of  meetings  which  they  ought 
to  have  attended ;  and  there  may  even  be  cases  where  distinct  evi- 
dence of  the  knowledge  at  least,  and  acquiescence  of  each  such 
creditor  may  be  required.  But,  considering  the  necessary  publi- 
city of  all  acts  under  a  sequestration,  the  ample  opportunities  of 
knowledge  afforded  to  the  claiming  creditors,  and  the  duty  in  a 
manner  incumbent  on  them  to  attend  to  its  progress,  I  cannot  say 
that,  in  such  circumstances  as  occur  here,  where  the  retention  of 
the  leases  and  feus  was  sanctioned  by  a  series  of  general  meetings, 
and  continued  for  a  period  of  eight  or  nine  years,  during  which  the 
feus  and  leases  were  repeatedly  advertised  for  public  sale,  I  should 
be  inclined  to  lay  the  burden  of  proving  such  individual  knowledge 
or  consent,  directly  or  indirectly,  on  the  pursuers.  And  therefore, 
and  on  the  grounds  already  stated  or  referred  to,  I  hold  that  the 
retention  of  the  leases  and  feus  was  not  in  this  case  an  act  of  extra- 
ordinary administration,  which  required  the  concurrence  of  each 
individual  creditor,  like  entering  into  a  new  speculation  for  profit 
or  loss,  with  the  funds  of  the  bankrupt  estate. 

I  am  aware  that  the  question  proposed  to  us  is  of  an  abstract  or 
general  description ;  but  seeing,  from  the  papers  laid  before  us,  to 
what  circumstances  it  is  meant  that  the  answer  should  apply,  I  can- 
not but  consider  it  my  duty  to  give  an  answer  having  reference  to 
these  circumstances ;  and  confess,  indeed,  that  I  am  unable  to  give 
any  other  answer.  If  I  were  to  answer  rigorously,  in  terms  of  the 
question^  I  should  say  generally,  that  I  do  not  think  the  trustee, 
acting  strictiy  within  his  statutory  powers,  could  ever,  by  his  own 
acts,'  bind  the  creditors  beyond  the  value  of  the  estate,  or  person- 
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10  Mar.  183a  ally,  to  third  parties;  because  I  am  of  opinion  that  he  would  not 
be  acting  within  these  powers,  or  according  to  his  duty,  if  he  ever 
did  any  thing  of  his  own  authority,  by  which  they  could  be  sq 
bound.  But,  on  the  other  hand,  I  should  say,  that  if  lie  was 
authorised  by  general  meetings  to  adopt  or  continue  the  bankrupt's 
current  contracts  with  third  parties,  and  not  interpelled  by  any 
complaint  or  dissent,  he  would,  in  almost  all  cases,  be  acting  withia 
his  statutory  powers  in  so  doing,  and  would  then  bind  the  whole 
<;redLtors  personally  to  the  consequences. 

I  am  perfectly  sensible,  that^  in  admitting  the  possibility  of  any 
exceptions,  and  reserving  the  effect  of  complaints  or  diasents,  I 
waire  giving  any  positive  opinion  on  what  seems  to  be  put  to  us, 
in  the  question  proposed,  as  an  abstract  proposition  in  law :   But, 
consistently  with  my  own  views  of  the  matter,  I  cannot  do  other- 
wise.    I  am  of  opinion  that  there  is  no  absolute  or  general  rule  of 
law  on  the  subject.     I  think  that  the  vote  of  a  general  meetiiig 
will  bind  the  absent  creditors,  (especially  where  there  is  no  dissent,) 
as  effectually  as  those  who  are  present  and  concur,  to  all  acts  of 
ordinary  administration ;  and  I  know  no  general  canon  by  which  it 
can  be  determined,  whether  any  particular  act  comes  under  thai 
description  or  not,  without  looking  to  the  whole  circumstances  of 
each  particular  case.     In  particular,  I  cannot  adopt  the  criterioa 
which  seems  to  be  indicated  in  the  opinion  above  referred  to,  vis. 
that  every  resolution  which  goes  to  postpone  or  defer  the  imme- 
diate or  speediest  possible  distribution  of  the  estate  must  be  held, 
eo  ipso,  as  of  an  extraordinary  nature,  and  can  only  be  personaDy 
binding  on  such  of  the  creditors  as  can  be  shown  to  have  indin- 
dually  concurred  in  or  adopted  it.     Nice  and  diflteult  questions 
may  arise,  no  doubt,  in  such  cases,  and  there  may  be  general 
views  and  considerations  which  may  be  very  nseful  for  their  sola- 
tion ;  but  not  considering  the  present  as  attended  with  mod 
difficulty,  I  do  not  think  it  necessary  to  go  at  all  into  the  discus- 
sion.    There  are  many  very  valuable  and  important  suggestioss, 
however,  to  this  effect  in  the  opinion  of  Lord  Cuninghame. 

II.  Upon  the  second  point  referred  to  us,  1  agree  (I  believe 
with  all  the  other  Judges)  that  such  of  the  creditors  as  are  perseo- 
ally  liable  to  the  pursuers  are  liable  singuli  in  solidum.  They  are 
joint  tenants,  or  vassals,  through  the  instrnmentatity  of  their  trus- 
tee, and  must  be  answerable  accordingly. 


At  the  advising,  (9th  February,)  Lord  Monereiffw&s  called  in  to 
make  a  quorum.  Lards  Meadowbank  and  Medwyn  having  dediaed, 
as  related  to  parties  defenders. 

Lord  Justicc'Clerk. — The  question  presented  to  us  for  considers* 
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tion  18  of  great  importance  in  bankrupt  law.     Looking  to  the  mag-  10  Mar.  1838. 
nitude  of  the  qnestioas  involved,  we  tboueht  it  onr  duty  to  take  the  ^^^^ 
assistance  of  our  brethren ;  and  in  order  to  relieve  them  from  the  cadeii  and 
anxiety  of  perusing  all  the  papers,  which  we  found  such  a  heavy  Otbera. 
burden,  we,  by  a  note  of  explanation,  confined  their  attention  to  Opioion  of 
those  portions  of  the  pleadings  which  embrace  the  important  ques-  ^^^ 
tions  submitted  to  them. 

The  first  question  presented  for  decision,  arising  out  of  the  opi- 
nions of  the  consulted  Judges,  is,  how  far  a  trustee  under  a  seques- 
tration, and  acting  within  his  competency,  can  bind  himself  and  the 
creditors,  not  only  to  the  extent  of  the  value  of  the  estate  under 
sequestration,  but  can  also  bind  the  creditors  personally,  to  an  ex- 
tent beyond  their  interest  in  the  estate.  The  opinion  otfour  of  the 
Judges  consulted  upon  this  general  question  is,  that  the  trustee, 
where  acting  within  his  competency,  can  only  subject  the  estate^ 
and  not  the  creditors  to  an  extent  beyond  their  shares  in  the 
estate. 

On  the  other  general  question  submitted,  whether,  supposing  the 
creditors  liaUe,  they  are  so  liable  singuli  in  solidum,  the  four 
consulted  Judges  gave  an  opinion  in  the  affirmative.  The  only 
other  two  Judges  who  gave  their  opinions  (for,  owing  to  the  num- 
ber of  parties  in  this  case,  certain  Judges  have  been  disqualified  by 
relationship  or  otherwise,)  have  given  an  opinion  that  the  creditors 
HUiy  be  made  liable  by  the  acts  of  the  trustee,  thus  differing,  on 
the  first  point,  from  the  four  other  Judges. 

I  must  say  I  cannot  bring  my  mind  to  concur  with  the  majority. 
If  a  trustee,  legally  appointed  and  invested  with  the  powers  given 
by  the  statute,  act  within  his  competency,  collecting  moneys,  and 
proceeding  to  discharge  his  whole  duty,  it  is  said  there  is  no  prin- 
ciple in  law  on  which  he,  acting  bona  fide,  and  within  his  powers, 
but,  in  the  course  of  doing  so,  incurring  loss  and  damage  towards 
others,  (such  as  a  landlord,)  shall  subject  creditors  beyond  the  value^ 
of  the  estate.  A  trustee  may  say.  Your  loss  and  damage  may  be 
made  up  out  of  the  bankrupt  estate ;  but  beyond  that  creditors  are 
not  liable.  My  opinion,  however,  is,  if  the  trustee  acts  within  the 
powers  conferred  by  statute,  and  with  concurrence  of  the  commis- 
nioners  or  body  of  creditors  who  are  appointed  to  advise,  assist  and 
direct  him ; — if,  in  so  acting,  be  shall,  in  reference  to^  or  in  the 
prosecution  of  duties  within  the  statute,  occasion  loss  or  damage,  or 
do  any  thing  affecting  the  interest  of  third  parties,  not  only  the 
estate,  but  the  creditors  under  whose  sanction  and  concurrence  he 
4icts,  must  be  liable. 

If  there  be  extensive  works,  for  example,  connected  with  the 
leases  or  feus  of  land  which  afford  coal  or  ironstone,  and  if  the  trus- 
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1€  Mar.  1838.  tee,  under  the  control  of  the  creditors  on  the  sequestrated  estate 
of  the  bankrupt  who  held  these  leases  aiid  feus,  and  carried  on 
these  works,  finds  it  necessary  to  retain  the  property  for  a  certsia 
time,  with  a  view  to  extricate  the  afiairs,  or  consider  it  Decessary 
to  use  these  appendages  of  the  works,  (I  mean  the  leases  and  feosi) 
by  using  the  coal,  &c.  for  the  purposes  of  the  estate,  and  if  a  seriooi 
loss  is  sustained  to  the  superior  or  landlord,  I  think,  on  priociplet 
of  law,  and  solid  grounds  of  equity  and  justice,  that  it  is  no  answer 
to  a  claim  of  damage  to  say,  There  is  the  bankrupt  estate,  make 
the  most  of  it:  we,  the  creditors,  are  not  responsible:  look  not  to 
US  for  making  up  the  loss  and  damage«  In  short,  I  canoot  arrire 
at  the  conclusion,  that  the  value  of  the  estate  is  the  limit  of  their 
responsibility.  If  a  trustee  do  what  is  not  warranted, — if  he  act 
behind  the  back  of  the  creditors,  or  conceal  from  them  what  be  is 
doing,  that  is  wholly  different  from  a  trustee  acting  within  his  pro- 
vince, and  with  the  approbation  of  the  creditors  at  large :  Bnt,  if 
I  understand  the  opinion  of  the  four  Judges  rightly,  they  say,  that 
in  that  case  a  trustee  cannot  bind  beyond  the  value  of  the  estate. 

Applying  these  general  observations  to  this  case,  let  us  look  ta 
what  occurred  here ;  and  that  goes  into  the  general  history  of  these 
works.     (His  Lordship  stated  the  leading  facts  from  the  piq^ers.) 
This  was  a  great  company.     The  Wilsons  found  it  for  their  ad- 
vantage to  acquire  the  feus :  in  the  same  way,  it  was  essential  Co 
enter  into  a  long  lease  of  land,  to  be  used  along  with  the  works. 
It  is  distinctly  admitted  by  Cadell  and  otheis  that  the  lease  and 
feus  were  appendages  of  the  iron  factory.     The  ccmipany  became 
embarrassed ;  but  fortunate  for  it  it  would  have  been  if  the  conoern 
had  been  allowed  to  take  its  course,  as  it  would  have  been  better 
to  have  allowed  sequestration  at  once.     But  a  party  came  forward 
and  advanced  large  sums,  and  obtained  a  trust-deed  for  his  security, 
under  which  he  was  legally  invested.    Wilson  was  allowed  to  con- 
tinue to  manage  the  works,  but  without  success;  for,  in  1812, 
sequestration  became  inevitable  and  was  awarded.     Then»  a  ques- 
tion arose,  in  which  the  parties,  under  their  trust-deed,  insisted  that 
they  could  not  be  disturbed  by  the  award  of  sequestration,  which 
should  not  affect  the  interest  of  those  who  had  rights  under  the 
trust-deed.     It  was  decided,  however,  that  the  trustees  under  the 
private  deed  must  surrender  and  give  up  every  thing.   The  trustee 
under  the  sequestration  got  investiture  of  the  whole :  he  made  ap 
his  tide,  and  took  possession  of  the  leases.     After  taking  these 
steps,  meetings  of  the  creditors  were  called ;  and  the  trustee,  Mr 
Fraser,  brought  under  their  view,  and  explained  every  thing  to  the 
creditors;  in  particular,  that  it  was  of  immense  importance,  with  a 
view  to  the  advantageous  disposal  of  the  works,  that  they  should 
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be  kept  a-going.    Authority  was  given  to  keep  the  works  a-going.  10  Mar.  1838. 
He  used  the  coal  of  Ciinipy,  and  went  on  as  the  company  did.     ^"^V^^ 
Probably  five  thonsand  tons  of  coals  were  raised  and  applied  to  the  cldei?  uid' 
works,  or  sold  when  the  works  were  not  going.    There  was  no  im-  Othen. 
mediate  sale ;  but,  afterwards,  the  concern  was  brought  to  a  stand  qqT^  ^f 
still,  and  the  question  arose,  how  the  property  was  to  be  disposed  Court. 
of.     Now,  it  is  important  to  obserre,  that  reports  were  submitted 
by  the  trustee  to  the  creditors.     They  directed  measures  with  a 
view  to  a  sale ;  and  the  whole  was  advertised,  including  the  lease 
and  feu,  so  as  to  make  the  offer  more  tempting.     This  was  done 
repeatedly  for  a  tract  of  time.     In  the  meantime,  the  claim  was 
made  for  the  rents  and  fen-duties,  and  immediate  payment  demand- 
ed.    Litigation  began  in  the  inferior  court  and  here ;  and  a  sub- 
mission was  entered  into,  with  the  knowledge  of  the  creditors,  to 
Mr  Cockburn,  who  found  in  favour  of  Mr  Crawford's  trustee,  and 
also  for  a  large  sum  in  favour  of  Mr  Fraser^  and  fixed  the  balance, 
for  which  he  gave  an  award.     Even  those  proceedings  did  not 
awake  the  creditors  from  their  slumber:  they  dreamt  that  the 
award  was  conclusive,  and  thought  the  questions  at  an  end. 

The  property  passed  into  other  bands,  and  different  actions  were 
raised  against  the  trustee,  containing  also  conclusions  against  him 
personally.  That  process  depended  before  Lord  Medwyn,  who 
pronounced  the  articulate  interlocutor  quoted  in  the  papers.  This 
deliberate  judgment  was  adhered  to,  and  was  affirmed  by  the  House 
of  Lords,  although  it  was  taken  to  appeal  under  unfavourable  cir- 
cumstances,— a  Hew  trustee  having  been  appointed  in  Eraser's 
room.  The  personal  conclusion  against  the  trustee  was  abandoned 
early.  Now,  in  these  circumstances,  the  present  action  was  brought 
against  Cadell  and  another  creditor ;  but  we  found  that  two  ought 
not  to  be  selected,  and  that  all  the  creditors  ought  to  have  been 
called.  Then  it  was  strongly  urged,  that  Lord  Medwyn's  judg- 
ment was  res  judicata;  but  I  was  not  of  that  opinion,  for  it  did  not 
decide  this  question. 

But,  upon  the  question  itself,  I  go  on  the  plain  ground,  look- 
ing to  the  way  and  manner  in  which  this  concern  was  managed, 
whether  in  expectation  of  benefit  or  not,  is  of  no  consequence.  It 
is  not  a  satisfactory  answer  by  the  creditors  to  say,  that  notwith- 
standing this,  you  (the  pursuer)  have  no  claim  against  us ; — you 
must  be  contented  with  the  estate.  I  can  find  no  principle  for 
this.  It  is  no  answer  to  say,  this  was  a  speculation ;  for  if  so,  it 
was  a  specuhition  to  tempt  offerers.  But  it  was  a  speculation  also 
to  retain  feus  in  their  possession,  so  as  to  enhance  a  sale  of  the 
works.     That  was  held  out  till  1820,  to  attract  purchasers.     Then 
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10  Mar.  1838.  the  property  was  abandoned :  hence  the  inquiry,  what  is  the  1 
sustained  by  the  pursuer,  for  which  the  defenders  are  liable? 

I  think,  on  principle,  all  that  the  pursuer  is  entitled  to  demand, 
is  reparation  for  loss  of  property.  What  has  been  the  injury  sas- 
tained  by  these  parties  throwing  back  the  estate  ?  The  answer  ii 
complete,  that  if  the  defenders  were  cognisant  in  sanctiontiig  the 
proceedings,  they  must  be  liable,  as  no  personal  deoeroitare  cm 
pass  against  the  trustee.  Suppose,  in  the  bankruptcy  of  a  Weit 
Indian  house,  where  there  are  little  funds,  there  is  a  claim  agaiart 
another  house :  This  is  submitted  to  the  creditors,  and  the  trustee 
obtains  their  sanction,  and  takes  proceedings,  which  end  in  a  loei^ 
and  cause  a  counter  claim  against  the  parties.  The  creditors,  io 
such  a  case,  would  be  responsible.  It  would  be  no  answer  to  say, 
Betake  yourself  te  the  estate.  I  can  conceive  a  Tariety  of  such 
cases,  where  the  management  has  been  sanctioned  by  the  parties, 
and  where  the  principles  that  would  apply  are  completely  conw^ 
nant  with  these  views.  If  it  was  for  the  benefit  of  the  crecBtois  to 
check  Mr  Eraser  in  his  management,  or  if  Mr  Fraser  Wokted  his 
duty,  it  was  the  duty  of  the  creditors  to  have  shaken  themselves 
clear  of  Mr  Fraser,  or  to  have  complained  to  the  Court  and  bad 
him  removed.  But  that  was  not  done.  Besides,  it  was  broogfat 
under  their  view  after  the  award,  which  shows  that  they  did  not 
repudiate,  but  confirmed  and  homologated  his  proceedings.  Every 
thing  Fraser  did  was  within  his  competence  and  duty ;  bat  still 
the  creditors  sanctioned  his  proceedings  intended  for  their  benefit; 
and  therefore  I  cannot  concur  in  the  opinion  of  the  foar  Judges. 

Lord  Gknke. — I  am  afraid  I  must  have  mistaken  the  object  of 
this  advising.  I  thought  our  attention  was  to  be  confined  to  the 
general  questions  submitted,  as  two  abstract  questions,  for  the  opi« 
nion  of  the  other  Judges,  and  I  only  lodced  to  the  case  in  that  view, 
and  not  in  reference  to  the  fiicts  of  the  case.  I  am  mtisfied  that 
two  general  propositions  would  embrace  the  whole  points  of  dilE* 
culty  in  this  case.  Accordingly,  the  first  question  was  put,  inde- 
pendent of  any  circumstances,  and  has  been  answered  with  great 
distinctness.  ( Here  his  Lordship  quoted  the  first  part  of  the  answer.) 
I  do  not  consider  myself  at  liberty  to  go  into  the  circumstances,  bot 
my  opinion  is,  that  there  is  no  liability  of  the  creditors  personally. 
When  we  talk  of  an  obligation,  such  as  in  ordinary  cases  of  aaso* 
ciations  for  profit  and  loss,  we  have  always  had  the  obligation  that 
each  shall  be  liable  singuli  in  solidum.  And  we  have  always  looked 
at  it  as  if  there  was  an  express  mandate,  or  an  implied  mandale 
from  each  party.  But  it  is  different  where  the  subject  is  said  to 
belong  to  all  alike,  and  where  there  are  no  termini  habiles  for  m 
implied  mandate.     It  is  much  like  the  case  of  a  jactus  levand»  na« 
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TO  cauoL     Persons  are  there  liable,  pro  rata*  for  the  loss  occasioned  1^  ^v.  1839. 
on  goods  thrown  overboard  for  the  general  benefit.     There  is  no^     ^'^^^^^ 
thing  in  the  bankrupt  statute  putting  the  trustee  in  the  situation  of  cadeii  and 
a  manager  of  a  company,  and  there  is  nothing  to  bind  the  creditors  Otben. 
beyond  their  respective  interests.  Opinion  of 

Upon  the  second  question,  I  am  also  of  opinion  with  the  four  ^o"^ 
oonsulted  Judges.  If  all  or  part  of  the  creditors  are  liable  in  con* 
sequence  of  authority  g^ven  to  the  trustee,  although  he  were  to  ex«- 
oeed  his  powers,  they  are  all  liable  in  solidum.  A  question  may 
arise  here,  how  they  have  given  authority  to  subject  themselves. 
And  that  leaves  us  to  inquire  what  creditors  have  put  themselves 
in  that  situation.  So,  on  the  whole,  without  entering  into  what 
may  be  the  result,  I  incline  to  concur  with  the  four  Judges. 

Lord  Moncreijffi — It  appears  to  me  that  a  most  material  and  diffi* 
cult  question  of  bankrupt  law  is  here  to  be  decided  by  us.  But  I 
may  state  what  occurs  to  me  also  on  the  preliminary  points.  l«f, 
There  is  nothing  in  the  objection  to  the  title  of  the  pursuer,  even 
though  it  was  competent  at  the  stage  at  which  it  was  stated.  It 
rests  upon  an  assignation  of  the  lease  in  security.  But,  Ist^  That 
was  but  a  burden  on  the  radical  interest.  It  might  be  an  objection 
on  the  merits  or  accounting,  if  the  debt  was  not  paid.  And,  2i/,  I 
am  satisfied  the  debt  was  paid  and  settied  by  decree  in  the  arbi* 
tration.  The  next  point  is  that  of  res  judicata.  The  question 
ii  not  whether  the  creditors  so  adopted  the  leases  and  feu  as  to  g^ve 
the  landlord  a  right  of  action  against  them  for  rents  and  feu-dutyw 
That  was  not  settled  by  Lord  Medwyn.  But  the  question  here  is^ 
whether  there  is  personal  liability  by  the  creditors,  when  the  estate 
is  found  insufficient.  It  may  be  part  of  the  argument,  the  one  way 
or  the  other,  that  the  trustee,  as  trustee^  but  not  personally,  was 
found  liable^  but  it  will  not  settle  the  different  questions  of  liability. 
It  might  be  necessary,  in  the  pursuer's  view,  to  constitute  his  claim 
against  the  trustee  before  attempting  to.subject  creditors  personallyf 
But  that  wont  decide  as  res  judicata ;  as  even  by  necessary  inference, 
a  question  not  raised,  or  tried,  whether  the  creditors  generally,  or 
any  particular  creditors,  are  personally  liable,  as  tenets,  or  vassals* 

But  the  decision  of  the  Court  in  the  action  brought  against 
Cadell  and  Allan,  Feb.  21.  1834,  is  conclusive  that  there  was  np 
res  judicata ;  for,  if  the  decree  against  the  trustee  had  been  held 
to  establish  a  joint  and  several  personal  liability  against  all  creditors 
who  had  done  enough  to  make  themselves  creditors  in  the  seques* 
tration,  the  judgment  must  have  been  against  them,  if  the  pursuers 
undertook  to  show  that  they  were  in  that  situation. 

8.  I  am  of  opinion,  that  none  of  the  defenders  can  be  made 
responsible,  simply  on  the  ground  of  the  constitution  of,  or  pro- 
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10  Mar.  1638.  ceedings  under,  the  private  trust  For,  (1.)  It  is  clear  thm  is 
no  soch  ground  libelled.  The  persons  who  were  the  private  trai- 
tees  are  not  called  as  acceding  to  the  tmst ;  and  thongb  many  of  tk 
defenders  may  have  been  creditors  acceding  or  claiming  in  thit 
trust,  the  grounds  of  conclusion  against  them  are  distinctly  linitid 
in  the  summons  to  acts  and  proceedings  in  the  sequestration.  (See 
sum.  p.  2d.)  I  say  this,  because  Lord  Jeffrey  seems  to  think  tke 
words  sufficient  to  cover  the  plea.  It  cannot  be  meant,  that  tbe 
mere  fact  of  being  creditors  of  Wilson  and  Sons  would  subject  uj 
of  the  defenders,  and  all  the  rest  relates  expressly  to  the  seqoesUir 
tion.  (2.)  The  estate  was  taken  out  of  the  hands  of  the  prinle 
trustees  as  the  estate  of  Wilson  and  Sons,  by  the  force  of  law,  in  1812. 
And  the  rents  here  concluded  for  are  the  rents  and  dotiee  fron 
1817  and  downwards,  which  did  not  accrue  during  tbe  trust,  bit 
have  emerged  since  the  trust,  all  prior  to  the  sequestration  hsvisf 
been  paid.  I  think  therefore  it  would  be  incompetent,  after  tint, 
to  hold  tlie  private  trustees  as  still  the  tenants  and  vassals.  Tk 
trustee's  title  was  completed  by  infeftment  in  1813.  By  the8tBt^ 
ment  of  the  pursuers,  therefore,  the  private  trustees  were  legally 
denuded  of  any  title — as  the  judgment  against  the  trustee  hoMi ; 
and  they  cannot  be  answerable  for  rents  and  duties  arising  aftir 
they  were  divested,  and  another  in  possession  by  legal  titles^  aod 
acknowledged  as  the  tenant  and  vassal  by  bindlord  aod  superior. 

Two  things  seem  to  be  confounded.  The  proceedings  in  the  pri- 
vate trust  may  be  material,  in  die  question,  whether,  in  what  ptrd- 
cular  creditors  did  in  the  sequestration,  they  acted  with  knowledge  rf 
the  situation  of  the  Climpy  lease  and  feu.  But  this  is  very  diierest 
from  inferring  a  personal  liability  for  rents  doe,  during  the  sequestn* 
tion,  from  the  mere  fact  of  having  recognised  a  previous  posseniM 
by  the  private  trustees,  upon  which  no  debt  is  here  claimed. 

4.  The  important  question  is,  whether  the  creditors  in  the  seqse^* 
tration,  generally,  are  personally  liable  for  all  the  rents  falling  due, 
and  all  the  duties  and  obligations  of  tenants  and  vassals  in  the  ksie 
and  feu,  by  the  act  of  the  trustee  in  taking  and  holding  possesM 
of  the  subjects.  What  vrill  make  a  creditor  liable  to  this  effect,  tnd 
what  special  acts  will  subject,  if  there  is  not  a  liability  on  that  akm^ 
are  separate  points. 

The  general  question  is  of  vast  importance.  The  view,  that  all  pe^ 
sons  ranked  as  creditors  may  incur  such  responsibility  by  an  act  of  tke 
trustee  within  his  competency,  leads  to  ecmsequences  very  seriosii 

As  I  understand  the  judgment  of  the  Lord  Ordinary,  it  makci 
all  personal  creditors  who  have  lodged  claims,  not  rejected,  or  at- 
tended meetings  and  taken  part  in  proceedings  of  the  sequestratioB 
generally,  whether  they  concurred  in,  sanctioned,  acted  ioorafH 
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prored  of,  the  particular  acts  of  the  trustee,  or  not,  conjunctly  and  10  Mar.  163a. 
severally  liable  as  tenants,  for  sixty  years  from  1804,  and  as  vassals  ^""^V^^ 
in  perpetuum.  For,  as  it  is  settled  that  there  is  no  right  to  refute  oldeitand' 
the  feu,  the  superior  could  hold  tliem  and  their  heirs  to  all  the  ob-  Others, 
ligations  of  it.  If  thi»  be  right  in  principle,  a  man  who  is  creditor  Qpjjjj^,  ^ 
for  L.  10  or  L.20,  and  lodges  a  claim  on  the  sequestrated  estate  of  Couru 
the  debtor,  without  any  special  act  of  his  own,  nay,  even  without 
knowing  of  the  existence  of  any  lease  or  feu,  may  subject  himself, 
without  the  possibility  of  remedy,  to  an  enormous  personal  liability 
for  ever.  No  opposition,  even,  made  by  him  would  avail.  If  the  act 
of  the  trustee  in  taking  possession  were  not  overruled,  or  rather  pre- 
vented  by  the  creditors  by  positive  instructions,  or  controlled  by 
the  Court,  he  would  still  be  bound,  and  I  doubt  if  he  could  even 
withdraw  his  claim  so  as  to  be  relieved.  And  it  would  also  render 
Sequestration  interminable,  contrary  to  its  nature.  If  the  subject  can* 
not  be  sold,  as  here,  if  the  coal  be  exhausted,  who  is  to  be  vassal  ?  A 
succession  of  trustees  for  centuries,  or  representatives  of  a  numerous 
body  of  creditors,  as  joint  tenants  and  vassals,  for  an  undefined  pe« 
nod.  On  the  other  hand,  the  landlord  or  superior,  getting  a  tenant 
or  vassal,  who  becomes  bankrupt,  where  the  value  of  the  subject  is 
precarious,  no  doubt  still  has  the  right  of  his  contract.  He  is  en- 
titled to  implement,  and  if  he  cannot  get  it,  to  damages.  He  can  get 
no  more  if  the  trustee  does  not  take  up  the  subject  He  gets  it  back, 
and  may  make  the  most  of  it.  But  if  the  trustee  takes  it,  where  he 
is  entitled,  and  holds  it,  the  landlord  is  very  differently  placed.  He 
cannot  get  the  command  of  the  subject.  If  the  rents  or  feu-duties 
are  not  paid,  he  has  remedies,  which  may  enable  him  to  obtain 
possession.  But  if  the  trustee,  in  a  confident  belief  in  the  value  of 
the  subject,  continues  for  a  time  to  pay  the  rents  or  duties,  tlie 
landlord  can  do  nothing ;  and  by  bad  management  and  injudicious 
delay  of  sale  the  opportunity  may  be  lost,  and  great  damage  crea- 
ted. These  considerations  render  the  question  of  great  importance. 
The  consequences  in  the  first  view  are  the  most  serious  and  ahirm- 
ing ;  but  still  the  injury  in  the  other  may  be  great ;  and  if,  on 
principles  of  law  and  justice,  the  adoption  of  the  lease,  by  a  trustee  in 
sequestration,  ought  to  give  redress  against  the  creditors  personally, 
it  will  be  duty  of  the  Court  to  find  so. 

The  case  is  very  strong,  in  so  far  as  regards  the  acts  and  the 
position  of  the  trustee,  becauserit  appears  that  the  superior  did  bring 
a  declarator  of  irritancy  ob  non  solutum  canonem,  and  that  this 
•trustee  had  the  ineffable  folly  to  resist ;  and  though  the  defence 
was  sustained  by  the  arbiter,  because  the  feu-duties,  &c«  were  ba- 
lanced by  the  debt,  it  was  in  fact  a  claim  made  to  get  back  the 
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ro  Mar.  1638.  lands ;  and  all  this  was  approved  by  the  meeting  of  creditors  lo 
1820,  at  which  nine  of  the  defenders  were  present. 

But  we  must  come  to  the  question  on  principle,  and  it  is  a  very 
difficult  one. 

The  opinions  of  the  four  consulted  Judges  may  at  first  sight  ap- 
pear to  haye  an  ambiguity.  In  the  first  part  of  it,  it  is  quite  dear; 
for  not  wishing  to  perplex  them,  they  put  the  question  in  the  form 
of  an  abstract  proposition.  I  concur  in  the  opinion  of  the  majority, 
on  the  question  put,  and  I  think  it  decisiye.  Taking  possession  of 
the  bankrupt's  estate  gives  the  trustee  no  power  to  bind  the  creditors. 
But  the  precise  effect  of  the  concluding  observations  require  to  be 
attended  to. 

If  the  trustee  within  his  competency  adopts  a  lease  or  fen,  possesses, 
draws  rents  or  profits,  tries  to  sell,  in  the  meantime  pays  the  rent  or 
duties, — it  may  not  be  in  his  option  to  surrender  to  the  landlord  after 
the  value  has  fallen.  If  such  occupancy  renders  creditors  personally 
liable,  the  landlord  may  naturally  refuse  to  take,  because  it  is  diffi- 
cult to  make  out  a  case  of  damages,  and  only  a  ranking  will  follow. 
And  even  if  adoption  only  gives  a  claim  preferable  on  estate,  he 
may  prefer  that  How  long  it  may  be  held  in  expectation  of  sale, 
and  yet  given  up,  invito  domino,  is  very  indefinite*  When  a 
reasonable  tentative  occupancy  ceases,  and  speculation  begins,  it  is 
hardly  possible  to  determine. 

And  though  it  may  be  thought  to  be  clear  in  such  a  case  as  this, 
that  the  limits  of  tentative  possession  were  transgressed,  I  doubt 
whether  this  will  solve  the  case,  and  whether  the  point  must  not 
be  determined  on  broader  principles,  I  mean  the  principles  laid 
down  in  the  first  part  of  the  opinion.  The  liability  produced  by 
such  speculative  continuance  of  possession  could  only  be  taken  oo 
the  principle  of  the  trustee  having  exercised  and  violated  his  statu- 
tory  powers,  in  which  case  he  would  be  personally  liable  for  the 
consequences ;  and  only  those  creditors  who  could  be  shown  to 
have  sanctioned  or  homologated  his  proceedings  would  be  liable, 
either  directly  to  the  landlord  or  superior,  or  in  relief  to  the  trus- 
tee. This,  accordingly,  is  precisely  what  the  majority  of  the  con- 
sulted Judges  hold. 

But  I  understand  the  question  to  be  here  raised  broadly  by  botk 
the  parties,  and  to  be  so  put  in  one  query  for  advice.  Whether, 
where  the  trustee,  acting  within  his  competency,  and  execudng  the 
powers  of  the  statute,  takes  possession  of  the  property  of  the  bank- 
rupt so  effectually,  that  it  must  be  considered  as  to.  all  purposes  a 
part  of  the  sequestrated  estate,  he  can,  by  such  acting,  bind  the 
creditors  personally  to  any  consequences,  or  can  only  bind  the  estate 
itself,  and  the  interests  of  the  creditors  therein  ? 
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In  looking  at  the  question  as  so  arising,  I  tliink  it  remarkable,  10  Mar.  issa 
that,  throughout  the  case  for  Kirkland,  it  is  uniformly  assumed  and     ^^^^v***^ 
laid  down,  that  the  trustee  acted  legally,  and  within  the  powers  cilddraar 
vested  in  him  by  statute.  otfaere. 

It  is  that  very  fact,  assumed  in  the  summons,  record  and  argu-  opiiii7n  of 
ment,  which  raises  the  greatest  difficulty  in  my  mind.    If  the  trustee  Court. 
were  not  acting  within  his  competency,  the  result  would  be,  not  that 
all  creditors  claiming,  but  all  who  sanctioned  or  homologated,  would 
be  liable. 

Much  is  founded  on  knowledge,  actual  or  implied,  and  the  defenders 
deny  it.  I  think  the  case  of  the  defenders  is  hurt  by  this  denial.  As 
to  many  of  them  it  is  very  difficult  to  receive  it.  I  have  shared  in 
tlie  surprise  of  the  pursuer  at  the  statement  that  some  did  not  know. 
That  is  astonishing,  when  we  read  what  was^  done  by  them,  and 
look  to  the  disposition  to  the  trustee,  the  meeting  in  1820,  and  the 
decree-arbitral.  There  are  other  cases  in  which  want  of  knowledge 
may  be  more  reasonably  stated.  In  some  of  them  there  was  no 
knowledge ;  and  if  the  statutory  power  be  held  to  bind,  the  ques- 
tion, whether  they  knew  or  not,  becomes  important.  That  case  is 
on  the  supposition  of  the  trustee  acting  without  his  competency. 
There  would  be  room  for  a  special  inquiry,  what  claims  were  in 
that  situation ;  and  these  are  discussed  in  the  special  cases  lodged 
for  several  defenders.  Another  case  may  be  raised,  that  of  creditors 
who  have  put  in  no  claims,  but  have  attended  meetings.  There  may 
be  a  difficulty  there  ;  but  I  say  I  doubt  if  a  creditor,  by  attendance 
and  lodging  no  claim,  will  subject  himself.  A  creditor  is  entitled 
to  go  and  attend,  to  see  what  he  is  to  get,  before  involving  himself. 
It  would  be  a  dangerous  stretch  of  the  statute  to  hold,  that,  acting 
within  his  powers,  he  should  bind  the  creditor  in  such  circumstances. 
Here  it  may  be  remarked,  that  no  possession  was  taken  under  the 
bankrupt  statute  then  in  force,  by  which  the  trustee  was  bound  to 
take  possession  of  the  subject  before  he  could  consult  the  creditors, 
in  virtue  of  his  powers  under  the  statute.  There  is  an  essential 
difference  betwixt  the  case  of  a  trustee  in  a  sequestration,  and  a 
trustee  under  a  private  trust.  The  case  of  Grieve  v.  Lord  Abercorn 
arose  out  of  a  private  trust;  the  creditors  under  which  may  become, 
as  it  were,  a  private  company,  and  be  liable  according  as  the  case 
may  be.  A  sequestration-is  entirely  different ;  for  the  statute  places 
the  property  in  the  trustee,  who  is  chosen  under  fixed  rules,  re- 
sponsible to  this  Court,  holding  by  adjudication  ;  and  he  is  placed 
so,  that  he  acts  with  the  view  of  extricating  the  process  of  seques- 
.tration,  under  the  direction  of  the  Court,  and  not  otherwise;  and 
he  acts  for  the  general  benefit  of  all  parties  therein.  But  is  it  to 
be  said,  that  if  a  trustee  take  up  the  property  of  the  bankrupt,  and 
thus  subjects  the  estate  to  prior  or  preferable  burdens,  it  shall   be 
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10  Mar.  1638.  held  88  having  been  done  by  mandate  of  the  creditors  ?  There  is  no 
authority  for  this.     Throughout  the  whole  cases,  every  one  is  of 
the  most  marked  character.     There  is  a  clear  difference  recognised 
betwixt  the  case  of  property  already  in  the  bankrupt  and  the  cue 
where  the  trustee,  by  authority  of  the  creditors,  enters  into  new 
leases  :    Taking  possession  of  an  inn,  for  example,  as  in  the  case  of 
Bland  v.  Short.     It  was  not  the  possession  of  the  inn  that  made 
the  creditors  liable.     It  was  the  new  contract,  in  respect  of  their 
authorising  the  bankrupt  to  keep  open  and  manage  the  inn.    And 
so  in  every  one  of  the  cases.     (His  Lordship  here  referred  to  some 
of  the  other  cases  quoted  in  the  papers,  to  illustrate  the  distioctioa 
betwixt  a  trustee  merely  holding  the  property  of  the  bankrupt  for 
the  purpose  of  realisation,  and  that  where  creditors  authorise  it  to 
be  taken  up  on  speculation  or  for  advantage.)     As  to  creditors  be- 
ing found  liable  in  a  litigation,  one  class  of  cases  is,  where  tlie 
trustee  raises  an  action  to  obtain  something  for  the  estate.     There 
he  enters  into  a  new  contract,  and  should  be  sure  that  he  hasfonds, 
and  is  bound  to  know  that  he  has  funds.     The  trustee,  as  in  the 
English  cases  quoted,  was  held  liable,  because  he  entered  into  a 
new  contract.      Another  class  of  cases  is,  where  a  litigation  iiss 
been  already  raised,  previous  to  the  seqaestration  ;  and  there  a  ques- 
tion is  raised,  whether  the  trustee  is  to  be  subjected  in  the  whole 
expenses  by  simply  sisting  himself,  or  thereby  to  give  the  party  a 
preference,  or  if  that  part  of  the  expenses,  previously  incurred,  be 
allowed  to  stand  as  a  debt  against  the  estate  ?  Your  Liordship  sug- 
gested a  case  of  difficulty.     You  supposed  that  the  bankrupt  estste 
of  a  West  Indian  house  had  a  claim,  as  is  believed,  against  another, 
and  the  trustee  resolved  to  raise  an  action  for  its  recovery :  Yoor 
Lordship  asked  if  the  creditors  would  be  liable,  in  the  event  of  (be 
action  being  lost,  with  expenses.    I  answer,  that  creditors  woald  be 
liable.     It  is  within  his  competency  in  one  sense ;  but  then  he  was 
not  taking  possession  of  a  subject  already  in  the  bankrupt,  bat 
entering  on  a  new  contract,  and  the  worst  of  all  specalations.    If 
he  do  so,  he  ought  to  take  care  that  be  has  all  pardes  bound. 
To  enter  upon  a  litigation  is  like  entering  on  a  speculation.    If  > 
trustee  enter  on  such,  and  the  creditors  sanction  it,  it  is  a  case  of 
new  contract :  It  is  going  into  a  doubtful  precarious  question.    It 
may  be  said  it  was  so  in  the  present  case.     But  I  see  it  nowhere 
intended  that  the  creditors  should  carry  on  the  works,  and  that  ia 
perpetuity.     It  was  not  for  want  of  coal  that  the  coal  work  in  qoei- 
tion  was  used  ;  but  because  it  was  more  easily  worked  than  tbecosi 
on  the  company's  own  property.     But  grant  that  it  was  so  intended, 
the  motive  was,  that  it  would  be  advantageous  till  the  works  vere 
sold.     The  thing  was  done  in  regard  to  property  in  the  possession 
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of  the  bankrupt  at  the  time  of  the  sequestration,  and  was  not  a  10  Mar.  183d. 
speculation.     I  cannot  consider  this  in  the  light  of  a  speculative    'rj^^^ 
possession  ;  the  trustee  only  acting  as  he  was  bound  to  do,  by  ta-  Cadeii  and 
Icing  possession  under  the  bankrupt  statute.     His  Lordship  further  ^^''^^ 
stated,  that  be  concurred  with  the  unanimous  opinion  upon  the  se-  OptnioD  of 
€ond  question,  and  that  he  was  prepared,  if  called  on,  to  state  his  ^"'^^ 
opinion  upon  the  other  points  argued  in  the  papers. 

The  Lords,  (9th  March  1838,)  (after  some  discussion  *  as  to  the 
import  of  the  opinions,)  pronounced  the  following  interlocutor: 

*  Kecal  the  interlocutor  of  the  Lord  Ordinary ;  repel  the  object  Judgmant 
^  tions  to  the  title  of  the  pursuers :  But  find  that  the  trustee,  acting 

*  An  interlocutor^  as  drafted  by  Lord  Moncreifl^  having  been  read  over, — 

Dean  of  Fae,  for  pursuer. — I  do  not  object  to  a  general  finding  in  terms  of  the 
opinion  of  the  consulted  Judges ;  but  I  do  object  to  what  follows*—'  and  in  re- 
*  apace,*  &c*-whicb  carries  out  the  principle  of  that  general  finding  farther  than 
was  intended  when  the  cause  was  last  before  you.  On  the  application  of  the 
principle  to  the  conclusions  of  the  summons,  we  are  entitled  to  be  heard.  You 
may  either  then  apply  the  principle  by  a  general  finding,  or  remit  to  the  Lord 
Ordinaryto  proceed.  The  summons  is  not  laid  alone  on  the  ground,  that  the 
trustee  did  act  within  his  competency ;  for  we  are  entitled  to  go  on  to  prove 
against  the  creditor,  adoption  of,  or  acknowledgment  and  recognition  of  the  pro- 
ceedings of  the  trustee  out  of  which  the  proceedings  have  arisen. 

The  supplementary  summons,  p.  8i  contains  a  long  narrative  of  the  previous 
sumoions,  and  concludes  against  the  '  whole  creditors,*  &c.  (quotes  the  conclu- 
sions of  the  supplementary  summons.)  The  general  plea  now  disposed  of  is  in 
fact  raised  by  the  defenders.  In  reality,  the  summons  is  more  applicable  to  the 
plea  that  remains,  of  personal  liability,  through  adoption  and  acknowledgment, 
and  on  which  we  crave  to  be  heard. — [Lord  Justice- Cierk,  The  consulted  Judges 
thought  that  point  remained.  See  last  part  of  the  sect.  1.  of  opinion.] — Dean* 
The  defenders  have  admitted  that  that  plea  remained*  See  their  pleas  in  law,  4th, 
and  also  3d  and  5th.    (Quotes  them.) 

Lord  Monereiff, — If  the  Dean  thinks  he  has  a  case  against  the  private  trustees, 
then  — J?<aii.    No !  I  mean  against  the  creditors  generally,  on  the  plea  of 

homologation.  It  is  impossible  to  say  our  case  is  not  within  the  record.  We  are 
not  barred  from  arguing  this  point,  which  is  within  the  summons.  •  See  the  plea 
for  Mowbray,  &c.  on  p.  123  of  their  case.  Their  other  pleas,  too,  take  for 
granted  this  t-^[Lord  Moncreiff,  That  is,  on  the  supposition  that  the  trustee 
exceeded  his  statutory  powers.] — Dean,  Holding  that  the  trustee  did  not  per- 
sonally bind  the  creditors,  there  is  still  a  question,  if  they,  by  approving,  made 
themselves  liable. 

SoUcUor'General,  for  the  defenders. — The  first  part  of  the  proposed  interlo- 
cutor, which  relates  to  what  the  trustee  did,  acting  within  his  competency,  is  in 
terns  of  the  opinion  of  the  consulted  Judges.  A  case  there  may  be  of  personal 
liability,  where  we  shall  suppose  the  trustee  had  acted  without  his  competency, 
and  been  authorised  by  the  creditors.  But  if  the  trustee  acted  within  his  com- 
petency,  why  are  creditors,  approving  of  what  he  so  did  within  his  competency^ 
to  be  liable  ?  There  are  no  pleas  on  record  which  raise  the  question  now  coa- 
tended  for.  The  pleas  referred  to  by  the  Dean  apply  to  the  powers  generally  of 
the  trustee ;  and  it  is  not  said  he  acted  without  his  competency.  (Quotes  the- 
pleas.)    The  consulted  Judges  had  in  view  that  the  trustee  cannot  bind  beyond 
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10  Mar.  1838.  *  within  liis  competence  as  such,  and  executing  the  powers  of  the 

*  statute,  in  taking  possession  of  the  property  of  the  bankrupt,  can 

*  only  bind  the  estate  committed  to  his  charge;  and  that  the  sta- 

*  tute  gives  him  no  power,  by  such  act  of  taking  possession  of  the 
^  bankrupt  estate,  to  bind  the  creditors  personally,  or  to  an  extent 
^  beyond  their  interest  in  that  estate :    Therefore,  find,  that  in  so 

*  far  as  the  pursuers  have  pleaded  on  the  record,  and  maintained 
'  in  argument,  that  the  defenders,  or  any  of  them,  are  personally 

*  liable  for  the  actings  and  proceedings  of  the  trustee,  in  assaming 

*  and  holding  possession  of  the  subjects  of  lease  and  feu  in  this 

*  case,  within  his  powers  and  competence  under  the  statute,  the 

*  defenders  are  not  so  liable,  in  consequence  of  such  actings  of  the 

*  trustee,  and  to  this  effect  sustain  the  defence ;  but  remit  to  the 

*  Lord  Ordinary  to  hear  parties  on  any  other  ground  of  liability 

*  which  may  be  alleged  to  be  raised  against  the  defenders  by  the 

*  summons  and  record ;  and  reserve  the  consideration  of  all  ques- 

*  tions  as  to  expenses  hinc  inde/ 


Lord  Ordinary,  Jeffrof,  Act.  Dean  ofFac.  f  Hope, J  MUm,  Alt.  SoL-Gei, 

(Ruiherfiard^J  A.  Dtadop,  H,  J,  Robertson^  Bruce,  Whigham,  Monro,  ForsfAt 


the  interest  which  creditors  have  in  the  estate.  The  plea  by  Mowbray  is,  suppo- 
sing the  trustee  to  have  exceeded  his  powers.  If  the  pursuer  can  show  a  esse  of 
personal  liability,  he  may  do  so ;  but  he  does  not  object  to  the  first  part  of  the 
findint!,  and  there  is  no  other  question  raised  on  the  record. 

Lord  Justice  Clerk, — When  we  were  to  proceed  to  adjust  the  interlocutor,  I 
certainly  did  not  anticipate  that  there  was,  at  this  stage,  to  be  an  absolvitor.  I 
did  apprehend  that  the  pursuers  were  entitled  to  be  farther  heard. 

Lord  Moncreiff. — If  the  pursuer  wishes  to  be  farther  hear  d^let  him :  But  he 
cannot  be  so  without  changing  the  case. 

Dean  ofFac. — I  ^ay— you  the  creditors  authorised  these  proceedings.    It  bis 
not  been  found  that  all  the  acts  of  the  trustee  were  such  as  he  was  entitled  to 
carry  on,  for  some  of  them  were  not  within  the  competency.    I  say  the  tniitee 
•proceeded  to  do  acts  which  were  regular,  if  authorised. 

Lord  Mtmcr^ff — In  what  part  of  the  summons  is  it  stated  that  the  trustee  did 
exceed  bis  powers  ?  How  can  a  creditor  be  liable  by  approving  of  what  the  trus- 
tee did  within  his  competency  ? 

Lard  Glenlee, — Is  there  any  objection  to  embody  in  the  remit  to  the  Lord 
Ordinary  an  order  to  hear  parties,  if  it  be  within  the  summons  to  raise  the  ques- 
tion of  personal  liability  ?  I  wish  to  know  what  interlocutor  would  please  the 
Dean. 

Solicitor' GeneraS.^^We  are  entitled  to  something  more  than  a  general  findir^i 
because  the  pursuer  must  make  out  that  the  trustee  was  acting  without  his 
powers.  I  am  entitled  to  absolvitor  from  every  thing  alleged  to  have  bceo  done 
by  the  trustee,  not  without  hii>  competency. 

Lord  Moncreiffi — ^Tbeo  we  might  do  this:  We  might  find  '  in  so  far  at*  ^hn 
the  trustee  did,  acting  within  his  competency,  he  did  not  bind  creditors  beyosd 
their  interests  in  the  estate,  and  repel  the  pleas  of  the  pursuer,  and  remit  to  the 
Lord  Ordinary  to  hear  parties  farther. 

This  suggestion  seeming  to  be  approved  of,  the  Court  settled  the  interlocutor* 
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Amdenm^  Spun,  P.  Robertstm,  J.  A.  Maconockie,  L*Amf,  W.  BO,  A.  Dauid-  10  Mar.  1839. 
mm,  W.  B.  D.  D,  TumhuJL  Agents  for  Pursuers,  Qrog  <$•  Morttm,  W.  S.      K^^^^^mJ 

For  Cadell  and  Others,  John  Kermack,  W.  S.      For  J.  Mowbray  and  Others,  Kirkland  v. 
J,  T.  Mowbray,  W.  S.     For  Dr  Hare's  Trustees  and  S.  B.  Hare,  JameB  Hope,  Cadell  and 
W.  S.       For  &  Stevenson  and  Others,  Pearaon  (f  Eobniion,  W.  S.      For  WiU  Others. 
.    icioaon'a  Representatives,  J.  A.  Campbell,  W.  S.     For  A.  £.  Lockharts,  Tod  4> 
Romanes,  W.S.     For  Sir  W.   Forbes  and  Co.  Cratutoun,  Andereon  ^  Trotter, 
For  D.  Gillon,  J(Jm  Irving,  W.  S.      For  Combe's  Representatives,  Oeorge  Combe, 
W.S.         For  Wood's  Trustees,  Thomeon  Paul,  W.  S.     For  Brunton's  Trustees, 
Gibeon-Craige,    Wardlaw  4>  Dakid,  W.  S.  For  Tenant,  Knox  and   Co. 

Wothenpoon  ^  Madt,  W.  &         T,  Clerk. 

R. 


FIBST  DIVISION. 
No.  XCII.  IQth  March  ISSa 

JOHN  TULLOCH 

oLgainst 

ALEXANDER  MACKINTOSH. 

Proof. — Advocation. — In  this  case  an  objection  was  taken  to 
the  competency  of  an  advocation  from  the  Dean  of  Guild  of  Inver- 
ness, in  respect  That  it  was  too  late,  as  a  remit  had  been  made  to 
men  of  skill  to  examine  and  report  in  reference  to  the  premises  in 
dispute,  which  they  had  done,  and  had  thereafter  been  judicially 
examined,  though  not  on  oath,  and  were  interrogated  by  both  parties, 
and  an  interlocutor  alluding  to  the  fects  so  established  pronounced, 
though  that  was  subsequently  recalled,  and  a  proof  as  to  possession 
allowed :  That  the^time  for  advocation  was  when  this  proof,  which 
was  of  the  nature  of  a  proof  prout  de  jure,  was  first  allowed :  And 
that  the  right  was  lost  by  permitting  the  case  to  go  on.  The  Courts 
Lord  Mackenzie  dissenting, — found,  that  the  advocation  was  not 
competent,  but  refused  expenses  to  the  respondent. 

Lord  Ordinary,  Cockbwrtu        Act.  Maidand,  T.  T.  Gordon.  Alt.  Dean  of  Foe 

(Hope,)  E.  S.  Gordon.  A.  E.  M*Bean,  W.  S.  and  J.  Gardiner,  W.  S. 

Agents.        B.  Clerk. 

C.  R. 
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SECOND  DIVISION. 

No.  XCIII.  lath  May  1838. 

ALEXANDER  GIBB 
againU 

HENRY  BROCK. 

Bankrupt. — Statute  54  Geo,  III.  c.  137. — Ranking. — When 
two  parties  had  gramted  mutually  accommodation^Ulsy  and  one 
was  sequestrated,  and  the  other  became  insolvent^  but  afterwards 
settled  by  payment  of  a  composition  while  the  bills  were  stiU  m  tke 
circle^— found,  that  the  party  to  these  biHs,  who  had  settled  with 
the  creditors  in  both  sets  of  bills  by  payment  of  a  composition 
thereon,  could  not  rank  on  the  estate  of  the  other  for  the  balance  of 
advances  of  cash  made  to  him,  without  the  claimant  relieving  the 
estate  of  the  ranking  on  the  accommodatianrbUls  accepted  for  hit 
behoof 

The  estates  of  Buchanan  and  Young,  merchants  in  Glasgow,  were 
sequestrated  on  23d  June  1835,  and  the  respondent  was  appointed 
trustee  under  the  sequestration.  At  the  date  of  the  first  deGrer- 
ance,  the  petitioner  was  a  creditor  of  Buchanan  and  Yoong,  later 
alia,  upon  the  balance  of  their  cash  transactions,  in  the  som  of 
L.1530: 18:8.  For  this  amount  he  lodged  a  claim  and  affidavit 
with  the  trustee. 

The  trustee  rejected  this  claim  by  the  following  deliyerance: 
*  The  trustee  rejects  this  claim,  because  the  estate  of  Buchanan 

*  and  Young  has  been  ranked  upon  for  bills  to  the  extent  d 
^  L.2800  :  7  : 4,  granted  by  them  for  the  accommodation  of  the 

*  claimant,  Alexander  Gibb,  and  for  which  they  received  no  yalne; 
^  and  until  these  bills  are  retired  by  the  claimant,  and  the  estate 

*  thus  relieved  of  the  extra  ranking  occasioned  by  his  inability  to 

*  retire  hb  own  obligations,  no  ranking  can  be  admitted  at  his  in- 

*  stance.' 

Against  this  deliverance  the  present  complaint  was  presented. 

The  petitioner,  and  Buchanan  and  Young,  had  a  variety  of  tiana- 
actions  together,  both  in  the  way  of  borrowing  and  lending  money, 
and  also  of  accepting  bills  for  their  mutual  accommodation.  In 
consequence  of  the  failure  of  Buchanan  and  Young,  the  petitioner 
was  also  obliged  to  suspend  payments ;  but  he  shortly  i^rwardi 
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effected  an  extrajudicial  composition  of  fiye  shillings  per  poond,  \2  May  lasa. 
and  obtained  a  discharge.  Vi^s^^*/ 

At  the  period  of  the  common  failure!  of  the  parties,  there  were  <^'*>^p-  Bntk. 
mutual  accommodation-bills  in  the  circle^  to  the  extent,  in  whole,  Narrstive. 
of  L.9686 :  17  : 6;  Of  these,  about  L.6886  were  for  the  aiccommo- 
dation  of  Buchanan  and  Young,  and  the  proceeds  had  been  received 
by  them.  On  the  other  hand,  the  remainder  of  the  bills,  or  about 
L.2800,  were  for  the  accommodation  of  the  petitioner,  Gibb,  and 
the  proceeds  had  been  received  by  him.  On  the  mutual  bank- 
ruptcy, the  holders  of  all  the  bills  ranked  on  both  estates.  Besides 
the  bill  accommodations,  the  parties  had  also  made  cash  advances 
to  each  other.  At  the  date  of  the  bankruptcies,  there  was  an  ex- 
cess of  these  advances  in  favour  of  the  petitioner,  to  the  extent 
stated  in  the  petition,  of  L.1530 :  18: 8. 

The  Lord  Ordinary  ordered  cases,  which  he  reported  to  the 
Court. 

The  pet\i\onef  pleaded — 1.  The  trustee  does  not  call  in  question  petitiooer*! 
the  validity  or  subsistence  of  the  debt  claimed,  as  considered  by  it^  P^^*** 
self.  It  is  entirely  upon  the  a:^sumption,  that  that  debt  is  compen- 
sated and  extinguished  by  certain  supposed  counter  claims  compe- 
tent to  the  bankrupts  against  the  petitioner,  that  he  has  pronounced 
an  unfavourable  judgment.  In  such  a  situation,  the  petitioner's 
case  is  entirely  mad6  out,  unless  the  trustee  shall  succeed  in  esta- 
blishing his  alleged  counter  claims ;  and  as  to  this,  the  onus  lies 
entirely  with  the  trustee.  3.  But  there  is  no  foundation  whatever 
for  the  alleged  counter  claims.  It  is  true,  that  at  the  date  of  their 
bankruptcy,  Buchanan  and  Young  had  gp*anted  bills  to  the  extent 
of  L.2800 : 7  :  4,  or  thereby,  for  the  accommodation  of  the  petitioner; 
and  it  is  also  true,  that  these  bills  having  been  then  in  the  circle, 
the  holders  of  them,  in  so  far  as  not  already  ranked,  will  be  en- 
titled to  be  ranked  upon  the  bankrupt  estate  for  the  amount  of 
these  bills;  but  then,  on  the  other  hand,  it  must  also  be  kept  in 
view,  that  at  the  date  of  their  bankruptcy,  the  petitioner  had  granted 
another  set  of  bills  for  the  accommodation  of  Buchanan  and  Young, 
to  the  much  larger  amount  of  L.6686,  and  that  the  whole  of  these 
bills  have  been  allowed  to  come  against  the  petitioner.  The  result 
of  this  state  of  matters  plainly  is,  that  even  upon  these  bill  transac- 
tions the  ballmce  of  obligation  and  liability  was  largely  in  favour  of 
the  petitioner,  and  against  the  bankrupts ;  for  if,  as  Mr  Brock  con- 
tends, the  petitioner  was  liable  to  relief  of  Buchanan  and  Young, 
of  paper  in  the  circle  to  the  amount  of  L.2800 : 7 : 4,  Buchanan 
and  Young  were,  on  the  other  hand,  liable  to  relieve  him  of  paper 
in  the  circle  to  nearly  three  times  the  amount,  viz.  to  the  amount 
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12  May  1838.  of  L.6886.     Of  course,  if  no  bankruptcy  had  occurred,  Buchanta 

^""^^^^    and  Young  could  never  have  called  upon  the  petitioner  to  reliere 

^'         *  them  of  the  Bmaller  sum  without  securing  him  also  in  relief  of  the 

Petitioner's      larger;  and  as  little,  whilst  they  withheld  such  relief,  could  tbey 
^**'  have  refused  the  petitioner  payment  of  his  cash^balance,  as  a  debt 

standing  altogether  apart  from  the  bill  transactions.     Nor  does  the 
circumstance  of  Buchanan  and  Young^s  having  become  bankrupt 
at  all  alter  the  case;  for,  even  in  this  view,  against  anydaimof 
relief  upon  the  bills  granted  by  them  for  the  petitioner's  accommo- 
dation, there  would  still  be  more  than  a  sufficient  set-off  in  the 
larger  amount  of  bills  granted  by  the  petitioner  for  their  accommo- 
dation ;  and,  with  reference  to  this  view  of  the  matter,  it  is  mort 
material  to  keep  in  view,  that  the  petitioner,  though  now  again  re- 
instated in  his  affairs  by  arrangement  with  his  creditors,  was  hun- 
self  reduced  to  bankruptcy  about  the  same  time  with  Buchanan  and 
Young,  through  his  connection  with  them,  and,  under  the  recom- 
mendation of  Mr  Brock  himself,  obtained  a  settlement  only  upon 
payment  of  a  composition  of  five  shillings  in  the  pound.     Now,  the 
holders  of  both  sets  of  bills,  both  those  granted  by  Buchanan  and 
Young  for  the  petitioner's  accommodation,  and  those  granted  \fj 
the  petitioner  for  Buchanan  and  Young^s  accommodation,  have  ill 
been  settled  with  by  the  petitioner  upon  the  footing  of  this  compo- 
sition arrangement.     Even,  therefore,  if  there  could  be  any  relief 
where  both  estates  have  become  bankrupt,  the  petitioner's  estate 
would  just  be  as  well  entitled  to  claim  relief  against  the  estate  of 
Buchanan  and  Young  for  the  composition  which  the  petitioner  has 
paid  on  the  bills  granted  for  their  accommodation,  aa  their  estate 
can  now  be  to  demand  relief,  according  to  the  principle  of  the  re- 
spondent, Mr  Brock's  deliverance,  for  the  dividend  payable  oot  of 
that  estate  in  respect  of  the  bills  granted  by  Buchanan  and  Youo; 
for  the  petitioner's  accommodation ;  but  as  these  dividends  will 
certainly  not  exceed  five  shillings  in  the  pound,  being  the  rate  of 
composition  paid  by  the  petitioner,  the  result  of  this  would  still  be 
to  leave  a  large  balance  in  the  petitioner's  favour,  even  as  r^anb 
these  mutual  claims  of  relief;  for,  in  this  view,  the  relief  due  to  the 
estate  of  Buchanan  and  Young  would  be  a  dividend  of  five  sbillingi 
per  pound  on  L.2800,  which  would  be  only  L.700,  whereas  the 
relief  due  to  the  petitioner  would  be  a  composition  of  five  shillings 
per  pound  on  L.6886,  which  comes  to  not  less  than  L.1721;  but, 
perhaps,  it  is  a  sounder  view  of  the  law  of  the  case,  that  under  the 
whole  circumstances  connected  with  the  double  bankruptcy,  there 
is  no  mutual  claim  of  relief  whatever  as  regards  these  bill  transac- 
tions.    Both  sets  of  bills  have  been  already  ranked  by  the  holders 
upon  both  estates,  and  no  farther  claim  can  be  maintained  on  either 
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side  without  substantially  giving  rise  to  a  double  ranking.     Accord-  iS  May  1838. 
5"g'y>  i^  ^^  in  England  been  recognised  as  settled  law,  (and  there     /^V*^ 

18  no  difference,  in  point  of  legal  principle,  to  distinguish  the  Scots       1 

law  from  the  English  in  this  respect,)  that  where  there  are  reci-  Petitioaer's 
procal  accommodations  granted  by  two  parties,  and  *  both  become 
^  bankrupt,  and  the  holders  of  the  bills  or  notes  negotiated  by  each 
'  prove,  and  receive  the  dividends  upon  them,  under  both  commis- 
^  sions,  though  the  one  party  may  have  negotiated  bills  or  notes  to 

*  a  greater  amount  than  the  other,  the  assignees  of  neither  will  be 
^  permitted  to  prove  or  claim,  under  the  commission  of  the  other, 
^  any  dividends  which  they  may  have  paid  on  the  bills  or  notes  ne- 

*  gotiated  by  the  other,  because  it  would  be  permitting  the  same 
'  debt  (to  the  extent  of  such  dividends)  to  be  twice  charged  on  the 
<  same  estate ;'  BayUy^  (4th  ed.)  352,  citing  ex  parte  Walker,  4 
Tei.  373 ;  ex  parte  Rawson,  1  Jacob.  274 ;  Chitty^  Billy  (8th  ed.) 
687;  ThomsoHy  (2d  ed.)  775,  No.  3;  ex  parte  La  Forest,  2  Deac. 
and  Chit.  199;  ex  parte  Earle,  5  Ves,  833. 

The  trustee  pleaded — The  effect  of  the  cash  balance  in  the  pe-  Trustee*! 
titioner's  favour  was  not  to  give  him  a  claim  separate  from,  and  in-  ***" 
dependent  of  that  arising  on  the  bill  account,  or  which  can  be  look- 
ed at,  and  enforced,  irrespectively  of  the  state  accounts  on  the  other 
transactions.  The  cash  transactions  truly  just  formed  part  of  the 
general  account  of  accommodation  betwixt  the  parties.  In  this 
view,  the  superadvance  of  cash  made  by  the  petitioner  to  Buchanan 
and  Young  was  nothing  more  than  a  deduction  or  set-off  against 
the  L.2800  of  bills  in  which  Buchanan  and  Young  were  under  ac- 
ceptance on  the  petitioner's  behalf.  The  payments  in  cash  could 
be  regarded  in  no  other  light  than  as  payments  to  account,  or  in 
security,  of  the  amount  of  bills  in  which  Buchanan  and  Young  were 
under  acceptance  for  the  petitioner,  and  of  which  the  petitioner 
was  bound  to  relieve  them.  Or  to  state  the  same  thing  differently, 
the  drafts  for  L.2800,  of  which  the  petitioner  was  bound  to  relieve 
the  other  party,  could  only  be  regarded,  to  the  extent  of  this 
L.1530,  as  drawn  against  the  amount  of  cash  payments.  The 
amount  of  cash  advanced  to  Buchanan  and  Young  just  formed  an 
indemnity  fund  in  their  hands,  against  the  consequences  of  their 
accepting  L.2800  of  bills  for  the  petitioner's  accommodation.  On 
the  termination  of  the  account,  then,  Buchanan  and  Young  were 
creditors  of  the  petitioner  for  the  amount  of  these  bills  for  L.2800, 
less  L.1530  of  cash  impressed  in  their  hands  by  the  petitioner. 
The  petitioner  strikes  out  from  both  sides  of  the  account  all  the 
bills,  whether  accepted  for  behoof  of  the  one  party  or  of  the  other, 
and  taking  the  cash  payments  which  are  left  behind,  he  makes  up 
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\2  Miiy  1838.  a  separate  account  of  these  cash  payments,  and  maintains  that  be 
]^"^V^^  is  entitled  to  he  ranked  on  the  estate  of  Buchanan  and  Young,  far 
* ^  ^^  'the  balance  of  cash  in  his  favour,  irrespectirely  of  all  considerationi 

Trustee's        whatever.     For  this  cash  balance  he  accordingly  prefers  his  daim. 

1 .  Viewing  the  case  as  a  case  of  cross^ranking  between  two  bank- 
rupt estates,  the  claim  is  humbly  conceived  to  be  untenable.  The 
proper  course  is  first  to  consider  how  the  mutual  claims  stand  ante- 
cedently to  the  bankruptcy ;  and  then  to  inquire  what  is  the  effect 
of  the  bankruptcy  on  the  state  of  these  claims.  On  the  one  hand, 
the  petitioner  was  a  creditor  of  Buchanan  and  Young,  in  bills  ac- 
cepted for  their  accommodation,  to  the  amount  of  L.6886.  On  ilie 
other  hand,  Buchanan  and  Young  were  creditors  of  the  petitioner 
in  bills  accepted  on  his  behalf  to  the  extent  of  L.2800,  but  dedad- 
ing  therefrom  the  sum  of  L.1530  of  cash,  which  they  had  receiied 
from  the  petitioner.  To  the  extent  of  L.1530,  the  bills  for  L.2800, 
drawn  by  him  on  Buchanan  and  Young,  must  he  held  to  be  jost 
bills  drawn  by  him  against  an  amount  of  cash  belonging  to  hiiO} 
lying  in  the  hands  of  that  house.  The  cash  balance  in  his  favour 
formed,  to  the  extent  of  L.1530,  value  for  the  bills  so  drawn  bj 
him.  The  bills  drawn  by  him  on  Buchanan  and  Young,  to  the 
extent  of  L.1530,  represented  the  amount  of  cash  belonging  to  Urn 
in  the  hands  of  Buchanan  and  Young ;  and  the  petitioner,  by  dis- 
counting these  bills,  and  putting  the  money  in  his  pocket,  to  the 
extent  of  L.1530,  repaid  himself  the  amount  of  cash  which  he  had 
thus  advanced  to  Buchanan  and  Young. 

The  state  of  the  mutual  claims,  at  the  time  of  bankruptcy,  jost 
stood  as  follows : 

1.  On  the  one  hand,  the  petitioner  was  creditor  of  Buchanan  and 
Young  in  the  amount  of  bills  accepted  for  their  accommoda- 
tion, or  -  -  -  -  L.6886  10   2 


2.  On  the  other  hand,  Buchanan  and  Young  were 

creditors  of  the  petitioner  in  the  amount  of  bills 

accepted  for  his  accommodation,  L.2800    7     4 

Less  the  sum  of  cash  received 

from  the  petitioner,       -         1530  18    8 

L.1269    8   8 


But  the  bankruptcy  did  not  alter  the  accounts  betwixt  the  par- 
ties, so  as  to  make  that  a  separate  claim,  and  a  separate  subject  of 
ranking,  which  before  was  not  so ;  nor  change  the  character  of  the 
bills  of  L.2800  from  being  bills  drawn  against  the  cash  balance, 
and  so  to  be  stated  in  account,  into  something  altogether  distinct 
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and  disjoined.   The  effect  of  the  mutual  bankruptcy  was,  that  where  12  May  1838. 
a  ranking  took  place  at  the  instance  of  third  parties,  on  any  part  ^^^^^^,^ 

of  the  mutual  claims,  there  could  then  be  no  ranking  at  the  instance      

of  one  estate  against  the  other,  inasmuch  as  this  would  amount  to  p["^^^*^*' 
a  double  ranking.  The  result  is  to  exclude  all  ranking  on  either 
side,  in  respect  of  any  part  of  the  mutual  claims  existing  at  the 
date  of  bankruptcy.  On  the  one  hand,  as  the  holders  of  the  bills 
for  L.6886,  accepted  by  the  petitioner  for  the  accommodation  of 
Buchanan  and  Young,  have  ranked  on  both  estates,  there  can  be 
no  ranking  at  the  petitioner's  instance,  in  respect  of  these  bills. 
For  precisely  the  same  reason,  as  the  holders  of  the  bills  for  L.2800, 
accepted  by  Buchanan  and  Young,  have  equally  ranked  on  both 
estates,  there  can  be  no  ranking  by  that  house  on  the  petitioner's 
estate,  for  the  balance  of  L.1269  :  8  :  8,  due  them  on  these  bills, 
after  deducting  the  L.1530  of  cash  received  by  them  to  account. 
All  ranking  on  either  side  is  excluded. 

The  principle  of  ranking  set  forward  by  the  petitioner  is  unten- 
able in  itself,  and  would  lead  to  the  most  unjust  consequences. 

The  petitioner  contends  for  the  mode  of  ranking  now  put  for- 
ward by  him,  on  the  authority  of  certain  English  cases,  and  par- 
ticularly of  ex  parte  Walker,  4  Vesey^  173,  a  case  involved  in  the 
nfost  intricate  and  complicated  details ;  2  Christian^  Bankrupt  Law^ 
613;  Henley ^  p.  135. 

So  far  as  the  case  is  intelligible,  it  does  unquestionably  seem  to 
sanction,  or  rather  to  assume,  a  principle  of  ranking  similar  to  what 
is  now  maintained  by  the  petitioner,  viz.  that  of  striking  out,  with- 
out ceremony,  the  dishonoured  bills  from  both  sides  of  the  account, 
and  ranking  the  cash  balance.  In  regard  to  this  case,  and  another, 
that  of  Earle,  decided  by  the  same  Chancellor,  (Lord  Lough- 
borough,) on  similar  principles.  Professor  Christian  remarks,  p.  6 1 7, 

<  Lord  Eldon  has  frequently  said,  that  in  these  cases  the  knot  was 

<  cut  and  not  untied.'     And  again,  ^  the  decisions  being  left  to 
'  chance,  were  as  fortunate  as  could  have  been  hoped  for.' 

It  is  certainly  quite  impossible  to  discover  the  grounds  on  which 
the  cases  proceeded.  In  the  case  of  Walker,  there  is  not  given  in 
the  report  any  argument  whatever  in  favour  of  the  claim  for  the 
cash  balance,  and  the  party  seems  to  have  submitted  to  it  without 
resistance.  The  point  seems  to  have  been  assumed,  rather  than 
argued ;  the  discussion  in  the  case  turning  on  a  different  point 
altogether.  And,  accordingly,  the  rubric  of  the  case  does  not  con- 
tain one  word  on  the  subject  of  the  cash  balance,  the  whole  rubric 
being  simply  the  following :    ^  Cross  paper  between  two  houses, 

*  both  of  which  became  bankrupt ;  as  between  the  two  estates,  no 

*  proof  can  be  made,  in  respect  of  the  bad  paper,  or  the  excess  of 
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]2  May  18S8.  <  damage  eventually  sostained  on  that  account.'  It  would  appear 
"^"^V^^  that  some  technicalities  of  the  English  Bankrupt  Law  were  iiiToW 
*  roc  .  ^^^ .  £^j,  j^  ^jjj  ^^  immediately  seen,  that  the  passing  of  the  English 

Trustee's  statute,  49  Geo.  III.  c.  121,  (now  embodied  in  the  more  recent  act 
^^'  of  6  Geo.  IV.  c.  6,)  was  held  to  have  materially  affected  the  case. 

After  all,  the  whole  virtue  of  the  decision  appears  to  be  neutralised 
by  an  admission  made  by  the  Attomey-Greneral,  4  Vesey^  p.  384, 
when  urging  the  claim  of  ranking,  and  which  seems  to  imply,  that 
although  the  claim  was  to  be  admitted  in  the  meanwhile,  there  was 
still  a  right  of  retention  recognised  against  it.  The  learned  gen- 
tleman said,  *  I  admit  the  qualification,  that  finally  we  should  recoup 
^  to  the  estate  of  Browne  the  dividends  they  pay.' 

The  decision  in  Walker's  case,  however,  was  afterwards  perceived 
to  be  erroneous;  Christian,  (Bankrupt  Law^  ii.  p.  613,)  cleariy 
pointed  out  the  true  principle  in  such  a  case,  viz.  that  wherever 
there  was  a  cash  balance  due  to  a  party,  but  at  the  same  time  there 
had  been  bills  accepted  on  behalf  of  that  party  to  a  larger  amount 
than  the  cash  balance,  the  cash  balance  was  just  to  be  regarded, 
pro  tanto,  as  forming  the  value  of  these  bills,  or  a  fund  in  the  hands 
of  the  acceptors,  which  to  that  extent  must  be  held  to  be  reimbur- 
sed by  their  acceptances.  In  this  way  the  cash  balance  due  to  the 
party  is  just  represented  by  the  acceptances  in  that  party's  favoot, 
and  that  after  the  holders  of  these  acceptances  have  themselves 
ranked,  to  allow  a  ranking  for  the  cash  balance  would  just  be  to 
admit  that  very  double  ranking  which  has  been  always  regarded  as 
quite  inadmissible.     Mr  Christian  proceeds  as  follows : 

^  I  consider  it  so  clear,  that  a  cash  balance  ought  not  to  be  proved 

*  by  the  assignees  of  a  bankrupt,  who  has  drawn  bills  to  the  amount 
^  of  it,  provided  those  bills  are  proved  against  the  other  bankrupt's 
^  estate,  that  any  further  attempt  to  explain  it  would  only  render 

*  the  proposition  more  doubtful  and  uncertain.' 

Accordingly,  the  principle  of  ranking  assumed  in  Walker's  case 
appears  to  have  been  altogether  deserted  in  the  English  courts,  and 
the  other  and  sounder  principle  substituted,  that  in  such  circunn 
stances  as  the  present  a  cash  balance  is  not  to  be  ranked.  This 
was  decided  by  the  Vice-Chancellor  Leach,  in  ex  parte  Read, 
Glyn  and  Jameson,  p.  224,  which  is  so  identical  with  the  present 
as  to  rule  it  in  terminis,  so  far  as  English  authority  is  concerned. 

The  rubric  of  the  case  given  in  the  report  is,  accordingly,  the 
following :  *  Petitioner  bebg  a  creditor  of  the  bankrupt  on  a  cash 

*  balance,  and  being  under  acceptances  for  the  bankrupt's  accom- 

<  modation,  which  were  not  paid  at  the  bankruptcy,  and  having  re- 

<  ceived  from  the  bankrupt  bills  of  exchange  and  a  promissory-note 
^  to  a  larger  amount  than  the  cash  balance,  which  were  negotiated 
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^  by  the  petitioner,  not  allowed  to  prove  the  cash  balance,  on  the  12  May  l83a 

*  principle  of  excluding  the  dishonoured  paper  on  both  sides,  or    ^^--^v**^ 

*  otherwise.'     The  rubric  of  the  case  of  La  Forest,  (founded  on  Gibbr^Brock, 
by  the  petitioner,)  as  contrasted  with  that  of  the  case  of  Read,  given  Trustee's 
above,  shows  that  there  is  no  opposition  between  the  cases*     It  is  ^  ^^ 

as  follows :  ^  Where  part  of  the  account  between  two  mercantile 

*  houses,  which  became  bankrupts,  consists  of  bills  that  may  be  pro- 

*  ved  against  both  estates,  there  can  be  no  proof  in  respect  of  these 

*  bills,  as  between  the  two  houses,  unless  there  is  a  surplus,  after 

*  satisfying  the  holders  of  the  bills/ 

2.  The  respondent,  however,  whilst  thus  meeting  the  petitioner 
on  his  own  ground,  proceeds  to  notice  what  he  humbly  thinks  is 
the  sound  view  of  this  case,  (and  which  will  be  seen  to  be  set  for- 
ward in  his  judgment,  as  the  ground  upon  which  he  specially  re- 
jected the  claim,)  viz.  that  this  is  not  the  case  of  cross  rankings 
between  two  bankrupt  estates,  but  the  totally  dififerent  case  of  a  sol- 
vent individual  claiming  to  rank  on  a  bankrupt  estate.  This  is  a 
case  of  a  much  simpler  description,  and  one  to  be  ruled  by  principles 
in  the  law  of  Scotland  of  a  very  easy  and  direct  application. 

The  Lards  dismissed  the  complaint,  and  approved  of  the  deli-  Judgment, 
verance. 

Tjords  Ordinary,  Cockbtim  and  Cunwghame.     Act.  Ivory,      Alt  Penney.      Alexander 
Naime^  S.  S.  C.  and  Campbell  ff  MaodovmO,  S.  S.  C.  Agents.  r.  Clerk. 

R. 


FIRST  DIVISION. 
No.  XCIV.  22rf  May  1838. 

LORD  BLANTYRE  and  Othbrs 

against 

EARL  OF  WEMYSS  and  Others. 

Rbs  Judicata. — Teinds. — Locality. — Fotmd^  by  a  majority  of 
the  Courty  that  a  judyment  pronounced  in  a  process  of  locality^ 
exempting  certain  lands  from  teindSfJbrmed  resjudicata^  as  betwixt 
the  representatives  of  the  parties  to  that  process^  in  a  subsequent 
process  of  augmentation  and  locality. 

In  this  action,  which  was  a  process  of  augmentation  and  locality  by 
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22  May  1838.  the  minister  of  the  parish  of  Haddington,  objections  were  taken  by 
^"^V"*^  ^Lord  Blantyre  and  other  heritors  to  the  scheme  oflocality,  in  respect 

and  Oihera  V^  ^^^^  °^  P^^^  ^'  ^^^  augmentation  had  been  laid  on  the  lands  of  the  re- 
Earl  of  spondents,  Lord  Wemyss  and  Captain  Keith,  by  the  common  agent, 
emys*  an      ^  j^^  j^^j^  ^j^^^  yfeve  freed  by  a  judgment  in  1 7 1 0,  prononnced  in  a 

former  locality,  to  which  the  predecessors  of  both  the  objectors  and 
respondents  had  been  parties.  The  case  will  be  found  well  stated 
in  the  following  note,  added  by  the  Lord  Ordinary  to  his  interlocutor 
of  the  16th  January  1838  : 


Others. 


Narrative. 


Note. 


Note, — *  The  proceedings  in  the  former  locality,  when  minatelj 

<  examined,  appear  sufficient  to  obviate  the  objections  in  the  present 
'  case,  and  demonstrate  that  these  objections  are  not  tenable  eidier 

<  in  fact  or.  in  law.     Indeed,  it  is  thought  that  if  the  present  ob- 

<  jections  were  sustained,  the  decision  would  be  not  a  little  dange- 

*  rous  In  point  of  precedent. 

<  So  far  as  the  Lord  Ordinary  can  trace  the  parties,  every  pro- 

<  perfcy  for  the  owner  of  which  appearance  is  made  in  the  present 
^  process  was  represeniked  in  the  locality  of  1707-10,  and  thdrat- 

*  tention  was  particularly  called  to  the  very  question  now  proposed 

*  to  be  revived.     Here  the  excerpts  from  the  old  record  deserre 

<  to  be  particularly  examined. 

<  These  excerpts  show  that  the  whole  titles  of  the  respondents* 
^  predecessors,  from  1567  to  1686,  were  produced.     It  is  alsoesta* 

<  blished,  that  on  17th  February  1708,  Lord  Fountainhall  pro- 

<  nounced  an  interlocutor  as  to  the  lands  of  Hepburn  of  Wester 

<  Monkrigg,  (predecessor  of  Captsdn  Keith,)  finding,  ^  that  the  said 
*<  lands,  in  respect  of  the  writs  produced,  and  that  they  wer^nem 
^<  in  use  of  payment,  could  not  be  liable  in  any  part  of  the  stipend.' 

^  That  judgment  was  not  brought  under  review,  for  a  reason 

*  which  is  perfectly  obvious  from  the  record.     The  excerpts,  after 

<  setting  forth  the  preceding  interlocutor  as  to  Wester  Monkriggt 

<  proceeded  to  narrate  the  judgment  of  the  Lord  Ordinary  as  to 

<  the  lands  of  Bearford  and  Easter  Monkrigg,  then  belonging  to 

*  Robert  Hepburn,  (the  predecessor  of  Lord  Wemyss.)     His  pleas 

<  are  first  set'  forth,  and  then  the  Lord  Ordinary,  (Fountainhall,) 
<<  in  respect  of  Bearford's  use  of  payment,  ordained  him  to  continue 
**  to  pay  the  same  quantity  of  stipend  formerly  paid  by  him  and  bis 
**  predecessor ;  and  in  respect  of  the  writs  produced,  assoilzied  biffl 
"  from  all  furder  payment  of  stipend.'     This  interlocutor  h^nng 

<  been  fully  brought  under  review  of  the  Court,  it  was  unnecessary 

<  for  the  heritors  to  contest  the  decision  as  to  Wester  Monkriggi 

*  till  the  fate  of  Hepburn  of  Bearford's  plea  was  ascertained.    Ao- 

*  cordingly,  the  excerpts  show  that  Bearford's  plea  was  as  fully,  or» 
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^  at  least)  as  clearly  stated  to  the  Court  in  1708,  as  it  could  1>e  at  ss  Maj  lasa 

*  the  present  dav.     Bearford  reclaimed  against  the  Lord  Ordi-»    ^^y'^* 

*  nary's  interlocutor ;  and  the  Court,  on  2d  June  1708,  orderi^  th6  g„j  other* V. 

*  petition  to  be  seen  and  answered  in  eight  days,  and  deolared  E^iri  of 

"  they  would  bear  parties  on  the  said  cause,  and  the  Lord  Foun-  othTre.*  *" 

*^  tainhall's  report' the  same  day/     Accordingly,  the  excerpts  show     

^  that  appearance  was  made  for  Lord  Blantyre ;  and  that  he  ufged       ^^' 

*  at  length  the  very  plea  on  the  merits  now  indicated  by  the  ob^c^ 

*  tor,  viz.  that  the  clause  in  the  respondents'  titles  wanted  the   . 
<  words,  *  nunquam  antea  separatist     The  plea  was  probably  elabo« 

*  rately  argued  yi^a  Toce,  as  the  first  counsel  at  the  bar  of  that 
'  day  seem  to  hare  been  employed  for  the  parties.  Neyertheless, 
^  the  Lords  adhered  to  the  Lord  Ordinary's  interlocutor ;  and  that 
^  being  the  judgment  of  the  whole  Court  as  to  Bearford,  any  sepa-* 
^  rate  argument  to  the  Ixmer-House,  in  the  case  of  Monkrigg,  Was 
'  unnecessary. 

^  It  is  on  reference  to  these  proceedings  that  the  Lord  Ordinary 
^  is  of  opinion  here,  that  there  is  no  room  for  holding  that  the  de« 
^  cree  in  favour  of  the  respondents'  predecessors  was  a  decree  in 
^  absence.  It  was  manifestly  a  decree  in  foro  contentiosissimo  as 
^  to  Bearford ;  and  latterly  the  judgment  of  the  Lord  Ordinary,  as 

*  to  Monkrigg,  was  purposely  allowed  to  become  final,  because 
^  the  opinion  of  the  Court  on  Bearford's  title,,  in  the  same  parish, 
^  was  decisive  of  Monkrigg^s  case. 

^  This  brings  the  question  here  to  the  point  raised  by  the  objec- 

*  tors,  who  argue,  that  no  judgment  in  one  locality  can  ever  form  res 

*  judicata  as  to  the  augmentation  to  be  provided  for  in  a  subsequent 
^  locality ;  or  to  any  efiect  beyond  the  allocation  which  may  be  the 

*  sulject  of  discussion  when  the  argument  took  place.     But  the 

*  Lord  Ordinary  can  find  no  authority  for  that  proposition,  which 

*  he  has  always  understood  to  be  quite  adverse  to  the  understand- 
'  ing  of  the  country  and  of  practitioners.     A  great  many  questions 

*  of  warrandice  as  to  stipends  and  augmentations  have  been  tried 
^  during  the  last  thirty  years  in  processes  of  locality.     See,  in  par- 

*  ticular,  the  case  of  the  Earl  of  Hopetoun  v.  Jardine,  3d  July  1811, 
^  Trustees  of  Lord  Hopetoun  v.  Copland,  8th  Dec.  1819,  case 

*  of  Major  Macdonald,    Powderhall,   v.  Heriot's  Hospital,  and 

*  various  other  cases  reported  in  *  Shaw's  Teind  Cases,'  pp.  134- 

*  268.     Besides,  nearly  the  whole  questions  as  to  chums  for  exemp- 

*  tion  on  decim®  incluss  titles  have  all  been  tried  in  localities.. 

*  See  a  great  variety  of  these  cases  (all  tried  in  localities)  enume- 
^  rated  in  the  last  edition  of  Sir  John  Connell's  work  on  Teinds, 

*  vol.  iL  pp.  24-37,  &c.  Indeed,  the  very  case  of  Ochterlony,  in 
^  which  President  Bhur  so  fully  explained  his  views  on  this  obscure 
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9e  May  1838. 


Lord  BUntyre 
and  Others  v. 
Earl  of 
Wemyss  and 
Others. 

Note. 


Lord  Ordi- 
nary's Inter- 
locutor. 


subject,  occurred  in  the  locality  of  Carmyllie.  But  according  to 
the  argument  of  the  objectors,  the  decision  of  that  case,  and  aD 
other  contested  questions  of  title  or  warrandice,  if  decided  in  loea- 
lities,  will  not  form  res  judicata  in  any  future  locality  of  the  same 
parish,  quoad  subsequent  augmentations,  if  any  succeeding  heri- 
tor choose  to  renew  the  litigation. 

<  The  Lord  Ordinary  thinks  that  this  doctrine  would  be  alike 
oppressiye  to  heritors,  and  contrary  to  all  the  authority  and  legal 
analogies  applicable  to  the  question.  After  the  Union,  the  Com- 
mission of  Teinds  had  all  the  permanency  and  jurisdiction  of  a 
court  of  law  in  teind  matters ;  and  if  parties  once  join  issue  ibete^ 
and  have  the  legal  construction  and  effect  of  their  titles,  as 
dering  their  estates  subject  to,  or  exempt  from  teinds, 
in  foro  in  a  locality,  it  would  be  both  unnecessary  and  vexatiouato 
allow  either  these  parties  themselyes,  or  their  heirs  and  succesaors, 
to  renew  the  very  same  argument  as  to  the  same  estate  in  any  fo- 
ture  process,  whether  it  be  locality  or  declarator.  Indeed,  it  is 
thought  that  a  locality  is  the  most  fit  and  appropriate  prooesa  bt 
ascertaining  finally  and  permanently  the  nature  of  a  tide,  as  com- 
prehending or  excluding  a  decim»  inclu«e  right. 

^  It  may  be  added,  that' the  plea  of  res  judicata,  founded  <hi  a 
judgment  in  a  prerious  locality,  appears  to  ha^e  been  one  of  te 
pleas  sustuned  in.  the  reduction,  Lawson  v.  Lindsay,  *  Shaafs 
^  Teind  Cases,'  3d  July  1 822.  There,  no  doubt,  the  title  of  exemi^ 
tion  libelled  on  appears  to  have  been  such  as  would  have  be^i  eat- 
ficient  to  exempt  Lawson's  lands,  even  according  to  the  law  irf 
deoimae  inclusae,  as  latterly  understood.  But  here  it  dea^ves 
particular  notice,  that  Bearford's  right  to  exemption,  in  17M, 
was  pronounced  not  simply  in  a  process  of  locality,  but  in  a  re- 
duction  which  he  raised  expressly  to  try  his  right;  so  that  if  the 
judgment  in  such  a  process  was  not  sufficient,  finally,  to  aaeertaia 
his  right,  it  is  not  very  easy  to  see  how  it  could  ever  be  deter- 
mined.' 

The  Lord  Ordinary  pronounced  this  interlocutor :  *  HaTiag^ 
considered  the  revised  objections  and  answers,  and  whole  process^ 
and  having  particularly  examined  the  proceedings  in  the  process 
of  locality  relative  to  this  parish,  whieh  terminated  in  a  decreet 
of  locality,  pronounced  on  8th  February  1710,  excerpts  from  which 
have  been  lately  produced.  Finds,  that  the  said  former  process  of 
locality  commenced  in  the  year  1707,  and  that  appearance  was 
made  therein  for  the  predecessors  of  the  whole  partiea,  both  ob- 
jectors and  respondents,  in  whose  behalf  pleas  are  stated  fai  the 
present  process :  Finds,  that  the  record  of  the  former  process  af- 
fords clear  evidence,  that  the  judgment  pronounced  in  the  said 
process,  exempting  the  lands  of  the  present  respondents  from  alio- 
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cation,  as  held  cum  decimis  inclusis,  were  naitfafir  pronounced  in  28  May  1838. 
absence  nor  per  incuriam,  but  on  a  deliberate  discussion  and  eoii-»    ^«-^v^^ 
sideration  of  the  law  as  then  understood:  Finds,  that  the  objectors,  ^^^  o^m'*^ 
as  representing,  or  standing  in  the  place  of  heritors  who  were  £ari  of 
parties  to  the  said  formerly  locality,  cannot  be  allowed,  more  espe-  q^J^ 

cially  after  the  judgments  in  the  said  process  have  been  acquiesced      

in  and  acted  on  for  above  120  years,  to  call  in  question  the  said  ][^,^J]^r. 
judgments,  or  to  mtuntain  that  the  respondents'  titles  are  not  suffix  locator. 
oient  to  exempt  them  from  stipend,  on  the  ground  that  a  different 
yiew  of  the  law,  applicable  to  such  titles,  has  been  taken  by  the 
Court,  in  cases  of  comparatively  recent  date,  occurring  in  other 
parishes:    Therefore,  of  new  repels  the  objections  stated  for 
Lord  Blantyre  and  others,  and  finds  the  respondents  entitled  to 
expenses.' 
The  objectors  reclaimed. 

At  advising, 

Lord  Corehouse.  —  I  think  the  Lord  Ordinary's  interlocutor  is  Opinion  of 
right.  I  look  upon  the  proceedings  as  perfectly  valid  and  binding  ^^' 
in  a  locality ;  and  I  conceive  that  there  is  here  a  declarator  of  ex- 
-emption.  The  issue  raised  in  the  locality  was,  whether  a  right 
eum  decimis  inclusis,  without  the  words,  et  nunquam  untea  separa- 
tis,  was  a  good  ground  for  exemption.  This  point  was  decided  ac* 
cording  to  the  law  as  it  stood  at  that  time,  and  as  it  remained  up  to 
the  date  of  the  case  which  was  tried  by  Lord  President  Blair,  and 
in  which  another  principle  was  adopted.  Therefore,  we  see  that  in 
the  locality  this  point  was  tried,  and  a  decision  pronounced  upon  it. 
In  regard  to  the  use  of  payment,  there  was  also  a  discussion,  in  re- 
ference to  the  prescription  of  the  payments,  and  a  judgment  pro- 
nounced.  Now,  this  judgment,  if  it  never  was  reviewed  or  altered, 
formB  res  judicata  between  the  parties  at  the  time ;  and  as  it  was 
a  decision  between  the  predecessors  of  the  present  litigants,  I 
think  it  is  properly  contended  that  it  did  not  apply  merely  to  that 
single  augmentation,  but  that  it  must  be  held  to  regulate  all  future 
augmentations.  In  the  case  of  Carmyllie  no  precedent  is  found  for 
the  opposite  argument.  To  me  it  appears  it  would  be  attended 
with  great  inconvenience  and  hardship,  if,  in  every  augmentation, 
all  the  questions  which  had  been  decided  in  those  which  had  pre- 
ceded it  could  be  considered  as  open.  On  the  whole,  I  think  that 
the  interlocutor  is  right,  and  am  therefore  for  adhering  to  it. 

Lard  Mackenzie* — I  have  considerable  doubt  in  this  case.  I  think 
that  res  judicata  may  competently  be  pleaded  on  the  decisions  in 
the  Teind  Court;  but,  in  the  general  case,  I  conceive  that  a  decision 
in  a  locality  caonot  have  that  effect ;  for  I  think  that  originally  that 
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Others. 

Opinion  of 
Coiin. 


82  May  183a  decision  applied  only  to  the  individual  augmentation,  and  not  t» 
^•^V^^    any  after  proceedings.     1  have  heard  it  argued  that  a  npw  locality 
and  othera  V?  op^^^^  "P  ^^^  *^®  previous  decisions.    That  plea  was  indeed  rejected^ 
£»ri  of  but  it  was  not  therefore  said  that  a  decision  in  a  locality  was  to  be 

emyss  an  q^^^iij}^  bcyond  what  was  in  view  at  the  time  it  was  proBounoed^ 
and  to  be  drawn  out  into  a  general  principle  and  a  res  judicata  as 
to  all  after  augmentations.  I  doubt  if  it  can  be  res  judicata  except 
in  reference  to  the  case  and  circumstances  in  which  it  was  pro- 
nounced. I  doubt  if  it  would  be  an  exception  from  this  general  role^ 
should  a  party  come  forward,  and  found  on  that  decision,  as  ex- 
empting him  altogether.  I  do  not  think  even  that  would  be  ai 
exception  to  the  general  rule,  a  rule  which  I  have  always  under- 
stood to  have  originated  from  the  peculiar  constitution  of  the  Couil 
The  Commission  of  Teinds  was  generally  appointed  to  decide  on  i 
single  augmentation  only,  and  not  with  a  view  of  binding  future 
proceedings ;  which  it  was  never  understood  to  do.  The  Teind 
Court,  when  it  was  made  permanent,  was  just  of  the  nature  of  the 
Commission.  It  was  jistst  intended  to  decide  upon  each  case,  as  a  ffiD- 
gle  commission  would  have  done.  It  is  said  that  there  are  many  deci- 
sions in  localities  which  are  of  the  greatest  importance.  That  may 
be  true ;  but  tbey  are  important  as  general  precedents,  not  as  crea- 
ting res  judic;|BLta  in  that  individual  pariah.  If  a  declarator  had  beei 
raised,  declaring,  that  in  all  time  coming  a  party  was  to  be  free^ 
that  would  have  been  a  different  case ;  and  if  that  had  been  done 
here,  I  would  have  been  satisfied,  for  then  I  think  the  Teind  Coort 
would  have  had  jurisdiction  to  entertain  the  action,  and  decide^ 
£ut  that  was  not  what  was  meant  by  the  summons  of  dedarator, 
which  was  here  brought.  It  was  merely  applicable  to  part  of  the 
augmentation ;  but  if  the  rule  is,  as  I  believe  it  to  be,  that  the  re» 
judicata  only  exists  as  the  individual  augmentation,  then  the  re- 
duction, which  is  limited  to  that  augmentation,  must  be  also  of  the 
same  nature,  and  cannot  in  substance  have  a  greater  effect.  But 
if  your.  Lordships  should  think  that  it  extendi  farther,  I  shall  not 
disagree  with  any  judgment  which  may  be  founded  on  the  princi- 
ple, that  one  may  declare  in  such  an  action  his  freedom  from  a&j 
future  augmentation  whatever.  But  as  I  think  it  is  not  so,  I  can- 
not extend  the  res  judicata  in  the  way  proposed  by  the  Lord  Ordi- 
nary, whose  interlocutor  I  am  therefore  for  recalling. 

Lord  Gillies, — I  cannot  partake  in  the  difficulties  of  Lord  lih&* 
kenzie.  I  concur  in  the  opinion  .of  Lord  Corehouse*  I  think  i 
decree  in  a  locality  is  good  against  the  parties  in  all  time  coiDiog. 
The  Lord  Ordinary  says  in  his  note,  *  After  the  Union,  the  Com- 
<  mission  of  Teinds  bad  all  the  permanency  and  jurisdiction  of  a 
*  court  of  law  in  teind  matters ;  and  if  parties  once  join  issue  there, 
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*  and  have  the  legal  construction  and  effect  of  their  titles,  as  ren-  23  May  1838. 
•*  dering  their  estates  subject  to,  or  exempt  from  teinds,  determined    ^^^v^^ 

*  in  foro  in  a  locality,  it  would  be  both  unnecessary  and  vexatious  ,^  dhenv^ 
^  to  allow  either  these  parties  themselves,  or  their  heirs  and  succes-  Sari  of 

*  sors,  to  renew  the  very  same  argument  as  to  the  same  estate  in  ^^"^  •"^ 

*  any  future  process,  whether  it  be  locality  or  declarator.     Indeed,      77- 

^  it  is  thought  that  a  locality  is  the  most  fit  and  appropriate  process  coun?"  ^ 

*  for  ascertaining  finally  and  permanently  the  nature  of  a  title,  as 
'  comprehending  or  excluding  a  decimae  inclusae  right.'  I  cannot 
see  how  the  matter  would  be  made  any  better  by  a  declarator ;  for 
if  it  was  not  res  judicata  in  the  locality,  I  do  not  see  bow  it  could 
become  so,  by  being  pronounced  in  a  separate  declarator.  As  well 
might  it  be  said  that  the  decisions  in  a  multiplepoinding,  which  con- 
sists of  a  variety  of  actions  of  different  natures,  were  not  final, 
although  they  would  be  so  if  pronounced  in  these  separate  actions. 
I  think  the  locality  is  the  same  as  a  multiplepoinding  in  this  respect, 
and  that  the  decisions  which  we  admitted  wotdd  be  final,  if  pro- 
nounced in  a  separate  action,  must  be  held  to  be  so  when  given  in 
that  process.     I  am  therefore  for  adhering. 

The  Lard  President  declined  himself,  on  the  ground  of  relation- 
ship to  a  party. 

The  Court  accordingly,  by  a  majority,  adhered  to  the  Lord  Or-  Jodgmeat. 
dinary's  interlocutor,  giving  additional  expenses. 

Lord  Ordinary,  CuHmghame.  Act.  S(^'Gen,  (Rutherjurd^)  Ivory,  IhotdoB, 

Alt.  D$an  of  Foe,  fHcpeJ  A.  Anderson^  M^NaU,         Dundaa  <$-  WUson,  C.  S. 
Tod  f  Hin,  W.  S.  and  Jokn  Kamtdy,  W.  S.  Agenti.         Teind  Clerk. 

C  iv. 


SECOND  DIVISION. 
No.  XCV.  22dMay  1838- 

THORBURNS  TRUSTEES 

against 
FRANCIS  SHORTT. 

Proof.  —  Expenses. — A  defender^  a  country  writer^  coming  to 
Edinburgh  to  depone  in  a  reference  to  oathy  having  been  assoilzied 
with  expensesj^^found  he  was  entitled  to  travelling  and  other  ne^ 
cessary  expenses^ — hut  a  claim  for  loss  of  time  professionally j  dis- 
<Mllowed, 
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Tborbum*B 
Trustees  v. 
Sbortt. 

KarratiTe. 


22  May  183a  A  REFERBMCB  to  osth  haying  been  sustained  in  a  suit  for  pajmentof 
buisiness  accounts,  as  to  which  Shortt,  a  writer  in  Dumfries,  pleaded 
prescription, — Sbortt  came  to  Edinburgh  from  Dumfries,  toennt 
his  deposition,  (though  it  did  not  appear  whether  this  jonrney  bad 
been  insisted  on,)  which  occupied  the  best  part  of  eight  days,  the 
snow  storm  in  February  detaining  him  seven  days  longer. 

The  Court  found  that  the  oath  was  negative ;  and  that  Shoitt 
was  entitled  to  the  expenses  of  process. 

The  Auditor,  in  taxing,  allowed  the  necessary  costs  in  traveUiog 
and  living  here ;  but  reserved  for  the  Court  to  say  if  he  was  en- 
titled to  remuneration  as  a  man  of  business,  at  the  rate  of  Li2, 28. 
daily  during  his  detention. 


Claimant*! 
Fleas. 


Tniitce*' 
Pleas. 


Whighamy  in  support  of  Shortfs  claim,,  founded  on  M^Gillr. 
Ferrier,  2d  Dec.  1836,  F,  C,  where  the  Court  sanctioned  (by  re- 
serving till  the  issue  of  the  suit)  the  claim  of  a  country  writer,  a 
defender,  who  was  examined  as  a  haver,  after  making  searches  i^ 
coming  to  town  for  the  purpose. 

Pattison  contra. — Sbortt  has  been  allowed  L.l,  Is.  a-day,  bot 
has  no  claim  for  loss  of  time :  he  has  a  partner.  There  is  no  rale 
to  support  the  claim.  In  Gfordon  v.  Macfarlanes,  3d  Dec.  1784} 
JF.  C,  it  was  found  that  *  a  witness  is  not  entitled  to  charge  moit 

<  for  his  travelling  expenses  than  what  is  allowed  by  the  Act  of  Se- 

<  derunt,  2 1  st  Dec.  1 765.'  Nothing  is  allowed  for  professional  time. 
A  witness  is  bound  to  give  evidence  in  spite  of  loss  of  dme.  Here 
an  additional  penalty  is  asked  by  a  party  examined  on  oath. 

Court* — The  case  of  M'Gill  related  to  the  examination  of  abaver, 
not  a  reference  to  oath. 


Opinion  of 
Court. 


Lord  Medwyn. — I  have  no  diflBculty.  A  haver  is  in  a  different 
situation ;  for,  as  in  M^GilFs  case,  he  is  called  on  to  make  a 
search,  and  may  charge  for  his  trouble ;  and  all  that  the  Court 
did,  was  to  reserve  the  claim  till  the  end  of  the  suit.  But  this  is  a 
reference  to  the  oath  of  a  party,  defender,  who  was  bound  to  bare 
kept  regular  accounts.  I  never  heard  that  when  a  party  comes  to 
town  to  depone  upon  a  reference  to  his  oath,  he  is  to  be  allowed 
not  only  the  necessary  expenses,  but  to  charge  for  loss  of  time.  I 
do  not  know  that  a  farmer  or  country  medical  practitioner  can  do 
so ;  and  if  not,  neither  can  a  writer  make  such  a  charge. 

Lord  Justice-Clerk. — It  would  be  hazardous  to  sustain  this  daiin. 

Lord  Meadowbank. — I  would  incline  to  draw  this  distinetioD: 
A  party  is  entitled  to  a  reference  to  his  adversary's  oath.  If  he  cbose 
to  examine  him  in  the  country,  there  can  be  no  claim  for  time  and 
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trouble ;  but  if  he  bring  him  to  town,  one  hundred  miles  from  22  May  1638^ 
hame,  as  Shortt  was,  then  there  might  be  a  claim  for  the  time  thus    ^^^V^^ 
necessarily  consumed  in  coming  and  going.  ivultees"*' 

lA>rd  Gleidee  thought  Shortt  was  not  entitled  to  remuneration.    Sbortt. 

The  Coiart  approved  of  the  Auditor^s  report,  and  disallowed  the  j„7Z^„. 
charges  for  loss  of  time. 

Act.  PatUson.        Alt  Wfugham.         K.  M.  Thorhwm,  W.  S.  and  Yoimgs,  AyUnm  ^ 
BuAerfirrd^  W.  8.  Agents.  (No  papen.) 

R. 


SECOND  DIVISION. 
No.  XCVL  22d  May  1838. 

Mrs  ELIZABETH  CRAWFORD  or  STEWART  and 

Others 
offainst 

THOMAS,  EARL  OF  DUNDONALD. 

Xrust. — Declaratort  Adjudication.  —  Title  to  pursue.  — 
A  tnut  foa$  granted  to  a  party ^  hit  heirs  and  aseiyneeSf  for  the  pur^ 
pase^  inter  aliOf  ofpunuinff  for  payment  of  two  bUb  of  exchange 
hdd  by  the  truster  ;  and  the  trudecj  with  the  truiter^e  knowledge  and 
consent f  obtained  decree  of  abjudication.  In  an  action  ofdedara^ 
ioTf  at  the  instance  of  certain  parties  in  right  to  the  moveable  estate 
ofthetrusteTj  against  the  representative  of  the  original  debtor ^  on  the 
allegation  that  the  heir  of  the  trustee  could  not  be  foundf  or  would 
not  appear,  and  concluding^  inter  aKa,  to  have  it  declared  that  the 
trust  had  expired,  and  that  the  beneficial  interest  in  the  debt  and  re^ 
lative  adjudication  was  in  the  pursuers,  as  being  in  right  of  the 
mavedbie  estate  of  the  original  trustery-^found  that  t/iis  interest  teas 
heritable  and  not  moveable,  and  hence  that  the  title  libelled  was  in- 
sufficient  to  support  tlie  action. 

Quation  argued,  but  not  determined,  as  to  the  form  of  action  necessary 

*    to  make  such  right  effectual. 

Lord  Dundonald's  maternal  grandfather,   Captain  James  Oil-  Narrative. 
Christ  of  Annsfield,  granted,  on  15th  February  1777,  two  bilb  to 
Ann  and  Margaret  Hamilton,  one  for  L.d6  :  II  :  6,  payable  to 
Mrs  Ann  HamiltoD,  and  the  other  for  L.41,  16$.,  payable  to  Mrs 
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^  May  1838.  Margaret  Hamilton.     The  bills  fell  dae  at  Candlemas  1778;  ttd 

^^^v^^    the  bill  for  LAl^  IGs.  was  indorsed  in  tmst  by  Mrs  Maigaiet 

suwort  aod     Hamilton  to  her  sister,  Mrs  Ann  Hamilton,  who  thus  came  to  be 

Others  9.  Earl  vested  with  the  debt  in  both  bills.     Captain  Gilchrist  foiled  tosnks 

J!L^°    '  payment  of  the  bills  when  due ;  and  on  1st  July  17849  Mis  Ann 

NarratiTo.       Hamilton  obtained  a  decree  before  the  Court  of  Session  for  the 

sums  in  both  against  Mrs  Grizzel  Gilchrist  or  Boyes,  and  Ansa 

Gilchrist,  Countess  of  Dundonald,  the  defender's  mother,  and  bet 

husband,  the  late  Earl  of  Dundonald,  for  his  interest,  as  heir8•po^ 

tioners  of  Captain  Gilchrist.     Some  time  thereafter  Mrs  Boy«i 

made  payment  of  her  proportion  of  the  debt     But  the  proportiM 

due  by  the  Countess  of  Dundonald  was  alleged  not  to  have  beoi 

so  settled. 

On  12th  November  1792,  Mrs  Ann  Hamilton  executed  a  tn»(- 
assignation  in  favour  of  George  Riddoch,  writer  in  Glasgow.  This 
assignation  narrated  the  decree  obtained  by  Mrs  Ann  Hamiltoo,  is 
1784,  against  the  two  daughters  of  Captain  Gilchrist;  adcnov- 
ledged  receipt  of  payment  of  Mrs  Boyes'  proportion  of  the  debt; 
and  to  the  end  that  she  might  recover  payment  of  the  other  moiety, 
assigned,  conveyed,  and  made  over,  in  favour  of  the  said  Geoige 
Riddoch,  his  heirs  and  assignees,  in  trust,  for  her  behoof,  andibr 
behoof  of  her  executors  and  assignees,  the  just  and  equal  half  of 
the  debt  contained  in  the  decree  of  1st  July  1784,  with  the  two 
bilb  and  decree,  with  power  to  Mr  Riddoch  to  call  and  parsneiBr 
payment  of  the  debt  so  assigned,  to  put  the  decree  to  farther  exe- 
cution, and  to  grant  receipts  and  discharges  for  the  money  vben 
paid.    'Riddoch's  acceptance  of  the  trust  was  in  these  terms:  ^  At 

*  your  request  and  desire  I  hereby  accept  of  the  assigoatioflf  J 
^  which  the  within  is  a  copy,  and  promise  and  oblige  myself,  and 

<  my  heirs,  to  denude  and  divest  myself  of  the  said  aasignalioo,  aod 
^  sums  and  diligence  thereby  conveyed  to  me  as  troatee  for  J90f 

<  with  all  that  may  follow  on  the  same,  in  your  fiivourt  or  is  tke 

<  favour  of  Mrs  Margaret  Hamilton,  your  sister^german,  or  in 

<  favour  of  any  other  person  or  persons  to  whom  the  same  asf  be 

<  conveyed,  or  any  person  or  persons  you  may  Dame  by  nwiv* 

<  under  your  hand ;  you  or  your  assignees  always,  freeiog  and  l^ 

*  lieving  me  and  my  heirs  of  the  expenses  that  may  be  inenndl  ib 

<  obtaining  a  decreet  of  transference,  and  leading  an  adjodicsMl 
^  for  payment  of  the  sums  assigned,  and  any  other  expeosei  tittt 

<  may  be  incurred  anent  the  premises.' 

Riddoch,  on  7th  March  1793,  took  decree  in  the  Court  of  Sei- 
sion  against  the  defender,  as  eldest  son  of  Archibald,  Earl  of  Dob* 
donald,  and  of  Anna,  Countess  of  Dundonald,  who.was  bytkt 
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time  dead,  and  as  representing  his  mother  on  the  passive  titles,  or  22  May  1838. 
as  lawfully  charged  to  enter  heir  in  general  to  her ;  and  the  sum    ^«^v^ 
in  the  decree  was  stated  to  be  the  just  and  equal  half  of  the  two  S^/JJ^^ 
principal  sums  of  L.36: 11:6,  and  L.41,  IGs.,  contained  in  the  otberav.£Aii 
two  bills  before  mentioned,  with  interest  and  expenses.     On  Ist  of  ^undonald. 
March  1794,  Riddoch  obtaiqed  decree  of  adjudication  against  the  NamtiTe. 
defender,  as  representing  his  mother,  and  against  his  tutors  and 
curators,  and  also  against  his  father,  Archibald,  Earl  of  Dundonald, 
as  the  defender- s  administrator-in-law.     By  this  decree  of  adjudi- 
eation  the  lands  described  in  the  summons  were  adjudged  from  the 
defender,  and  declared  to  pertain  and  belopg  <  to  the  said  George 
'  Riddoch,  and  his  heirs  and  assignees,  heritably,  in  payment  and 

*  satisfaction  to  them  of  the  half  of  the  sums  contained  in  the  said 

*  two  bills,  with  interest  and  expenses,  as  before  mentioned.' 

On  )2th  July  1787,  Mrs  Margaret  and  Mrs  Ann  Hamilton 
executed  a  mutual  flatter  will,  whereby  they  mutually  agreed  that 
the  survivor  of  the  two  should  have  the  <  liferent  and  use  of  all 
^  lums  of  money,  goods,  gear  and  eflPects,  of  whatever  nature  or 

<  denomination,  that  shall  pertain  and  belong,  or  be  addebted  and 
^  owing  to  both  or  either  of  us  at  the  time  of  the  death  of  that  one 

*  of  us  who  shall  first  decease.'     And  they  farther  agreed,  <  that 
^  the  survivor  of  ns  two  shall  have  full  power  to  dispose  of  the  re- 

*  mainder  and  residue  of  our  goods,  and  gear,  and  effects,  not  ex- 

*  hausted  by  the  above  donations,  in  such  manner  as  the  said  survi- 
'  vor  shall  think  fit' 

Aboot  eight  months  after  the  death  of  her  sister,  Mrs  Margaret 
Hamilton  executed  a  testamentary  writing,  conveying  *  to  and  in 

*  favour  of  Violet  Robertson,  my  niece,  her  heirs  and  assignees,  all 

*  and  windry  goods,  gear,  debts  and  sums  of  money,  whether  in 

<  ay  castody,  or  addebted  and  owing  to  me,  by  whatever  person  or 

<  persona,'  with  power  to  ^  nplift  the  whole  remainder  and  residue 
^  of  my  said  means  and  effects :'  '  And  I  hereby  make  and  consti* 

*  tute  the  said  Violet  Robertson  my  sole  executor  and  universal 
^  legatOT,  and  intromitter  with  my  whole  goods,  gear  and  effects  of 

<  every  description.' 

Mrs  Margaret  Hamilton  died  in  April  1797,  survived  by  Violet 
Robertson,  who  had  executed  a  settlement  upwards  of  seven  years 
prior  in  date  to  Margaret  Hamilton's  settlement,  in  favour  of  her 
nieoe,  Elizabeth  Crawford  or  Stewart,  the  pursuer,  and  her  children, 
settling  both  her  heritage  and  <  all  sums  of  money,  debts,  goods, 

*  gear  and  effects,  household  furniture,  and  other  moveable  subjects, 

*  of  whatever  nature  or  denomination,  pertaining  or  belonging,  or 

*  addebted  or  owing  to  me  at  the  time  of  my  decease.' 
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22  May  183a  The  pursaers  brought  the  present  actioD,  as  deriTiiig  rigkl 
^^^'^^^  through  Violet  Robertson's  settlement)  for  the  purpose  of  taking 
Stewart  and     up  the  beneficial  interest  in  the  now  expired  trust  to  Ridd«>ch. 

Lord  Dtmdanald  resisted  the  action,  I.  on  the  want  of  title;  2. 
on  the  ground  tliat  the  pursuers  should  have  proceeded  againat  the 
heir-at-law  of  the  former  trustee,  and  charged  him  to  enter  into  tie 
administration  of  the  trust  or  residue* 


Others  v»  £arl 
of  Dubdonald. 


Lord  Ofdi. 
Dary*s  Inter- 
locutor. 


The  Lord  Ordinary  pronounced  the  following  interlocator  and 
note,  embracing  the  points  argued  while  the  case  was  before  kii 
Lordship : 

<  The  Lord  Ordinary  having  resumed  consideration  of  the  ddiatet 

*  with   the  closed  record,  and  whole   process.  Finds,    lUf  list 
« the  debts  originally  constituted  by  the  two  several  bills  of  ez- 

*  change  libelled,  were  made  heritable  by  the  decreet  of  adjodica- 

<  don  obtained  thereon,  in  March  1794|  by  the  deceased  Geoige 

*  Riddoch,  acting  as  trustee  for  the  creditors  in  these  bUls,  the  ssid 

*  decreet  having  been  obtained  with  the  knowledge  and  consent  of 

<  the  said  creditors,  and  it  must  be  presumed  in  conformity  witk 

<  their  instruction :  Finds,  2dj  That  the  trust  to  the  said  George 

<  Riddoch  being  conceived  not  to  him  alone  individually,  bnt  to  him 

<  and  his  heirs  and  assignees ;  and  the  decreet  of  adjudication  havhf 

*  been  consequently  taken,  and  the  lands  of  the  defender  thereby 
^  adjudged  to  him  and  his  heirs  and  assignees,  withont  any  m^itioo 

*  whatever  of  the  trustees,  and  there  being,  according  to  the  par* 

*  suer's  own  statement,  a  known  heir  of  the  said  George  Riddodi 
*'  in  existence,  it  would  not  have  been  competent  to  the  trustees 

*  themselves,  or  to  any  one  to  whom  their  right  to  the  debt  had 

<  been  unexceptionably  conveyed,  to  acquire  right  to  the  said  adja* 
'  dication,  or  to  make  it  effectual  against  the  only  oompeariog  de- 

<  fender,  (the  alleged  debtor  and  owner  of  the  adjudged  lancb,)  by 

*  such  a  general  declaration  and  adjudication  as  the  present,  or  ia 

<  any  other  way  than  by  charging  the  heir  of  the  said  George  Rid* 

<  doch  to  enter,  and  afterwards  adjudging  from  him  the  right  to  the 

<  said  adjudication,  and  the  lands  thereby  affected :  Finds,  Sd^  That 

*  the  radical  or  primary  title  under  which  the  pursuers  now  oiaim 

<  right  to  the  said  debt  and  adjudication  is  a  settlement  or  tests- 

<  ment  of  Ann  Hamilton  in  &vour  of  Violet  Robertson,  dated  ia 
'  1796,  but  that  as  the  said  settlement  contains  no  mention  of  the 

*  bills  in  question,  or  the  adjudication  subsequently  obtained,  but 

*  bears  merely  to  be  a  conveyance  of  all  goods,  gear,  debts  and  sBaH 

*  of  money  belonging  to  the  testator,  the  said  testament  or  deed  of 

<  settlement  was  inhabile  to  convey  any  right  to  the  said  bilb  snd 
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a^udicatioo,  the  equitable  right  to  which  still  remains  io  bonis  of  88  May  leSB. 
the  said  Ann  Hamilton,  and  the  formal  or  real  right  in  h»reditate  p^'^T^C^^ 
jacente  of  the  said  George  Riddoch  :  Finds,  4^A,  That  it  does  not  Stewart  and 
appear  that  Violet  Robertson  ever  ezpede  any  confirmation  nnder  9}^^^/  ^^} 

1       J      J     #•  A         XT       .1  .11/.  .  1     .        ofDundonakU 

the  deed  of  Ann  Hamilton,  so  as  to  vest  m  herself,  or  entitle  her      ..... 
to  convey  to  others  any  of  the  rights  which  might  have  been  other-  ^^  ^^^ 
wise  transmitted  by  that  deed :  Finds,  5^A,  That  the  testamentary  locutor. 
deed  executed  by  Violet  Robertson  in  favour  of  the  pursuers,  (or 
persons  whom  they  represent,)  was  a  deed  by  which  she  merely 
legates  and  bequeaths,  in  general  terms,  all  snms  of  money,  debts, 
goods  and  gear,  furniture  and  other  moveable  subjects  whatever; 
and  that  by  this  deed  she  appoints  a  special  executor,  different 
from  any  of  the  pursuers  or  those  they  represent,  and  that  no  con- 
firmation appears  to  have  ever  been  expede,  either  by  that  exe- 
cutor or  any  other  person ;  and  therefore,  and  on  the  whole  mat- 
ter, sustains  the  defences,  assoilzies  the  defender,  and  decerns : 
Finds  expenses  due,  allows  an  account  thereof  to  be  given  in,  and 
remits  the  same,  when  lodged,  to  the  Auditor,  for  his  taxation 
and  report' 

Note, — *  There  is  an  accumulation  of  fatal  flaws  in  the  right  of  Note, 
the  pursuers,  but  they  all  resolve  into  these  two:  Istj  That  there 
is  no  suflicient  conveyance  to  the  substantial  right  of  pursuing  for 
the  benefit  of  the  adjudication  they  seek  to  enforce ;  and,  2d,  That 
even  if  they  had  such  right,  they  could  not  make  it  effectual  by 
such  an  action  as  the  present. 

*•  The  deeds  under  which  they  claim  are  not  only  strictly  testa- 
mentary, but  they  expressly  convey  nothing  but  goods,  gear  and 
sums  of  money.     Now,  the  Lord  Ordinary  understands  it  to  have  # 

been  undisputed  law,  ever  since  the  case  of  Ross,  2d  March  1770, 
affirmed  on  appeal,  (JIf.  5019,)  that  debts  secured  by  adjudication 
could  not  be  carried  by  such  words.  The  words  in  Violet  Robert- 
son's codicil  might  perhaps  have  been  sufficient;  but  if  they  were 
necessary,  she  never  had,  or  could  have  the  subjects  in  question 
in  her  person,  as  there  are  no  such  words  in  the  conveyance  to  her 
from  Ann  Hamilton. 

*  The  pursuers,  to  be  sore,  contended,  that  though  the  ultimate 
nght  nnder  the  adjudication,  and  as  against  the  only  compearing 
defender,  was  indeed  of  an  heritable  nature,  and  must  be  vested 
&9  such  in  a  habile  manner,  still  the  right  immediately  in  question 
was  the  right  to  sue  the  trustee  or  his  heir,  for  a  conveyance  of 
A&t  adjudication,  which  they  said  was  a  personal  right,  and  might 
well  pass  by  the  testamentary  deeds  in  question.  The  Lord  Or- 
dinary has  great  doubt  whether  the  right  to  call  a  trustee  to  con- 
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Crawford  or 
Stewart  and 
Others  v.  Earl 
of  Dundonald. 

Note. 


Defenden* 
Fleas. 


yey  a  proper  heritable  subject  is  not  itself  properly  heritable. 
But,  without  deciding  on  that,  he  has  to  observe,  Ist^  ThattUi 
is  not  an  answer  which  can  be  available  against  the  present  de- 
fender, Lord  Dundonald,  from  whom  no  such  conveyance  is,  or  era 
be  sought,  and  whose  lands  the  pursuers  are  seeking  direetly  to 
attach  by  virtue  of  this  adjudication.  2d,  Even  if  an  express  con- 
veyance of  this  right  to  call  the  trustee  to  account  might  Iiate 
been  effectual,  though  in  a  deed  of  this  description,  it  seems 
plainly  impossible  to  hold  that  any  such  effectual  conveyance  can 
be  construed  out  of  a  mere  bequest  or  grant  of  goods,  gear,  debts^ 
and  sums  of  money.  And,  3c/,  Even  if  the  right  had  been  pro- 
perly personal,  and  expressly  conveyed,  the  want  of  confinnatioD 
under  either  of  the  deeds  referred  to  must  still  be  a  nullity  inWie 
title  of  the  pursuers. 

<  But  even  if  the  substantial  right  were  properly  vested,  it  ii 
plain  that  the  present  would  be  an  incompetent  form  of  makii^ 
it  effectual,  and  that,  without  charging  the  heir  of  the  trustee,  and 
adjudging  from  him,  no  sufficient  title  to  the  original  adjudication 
can  be  vested  in  these  parties.  The  case  of  Drammond,  90& 
June  1758,  (Mor.  16,206,)  has  really  no  application,  thecoane 
there  allowed  having  been  justified  entirely  by  the  necesrity  ari- 
sing from  the  death  of  an  individual  trustee  for  whom  no  successor 
was  provided  by  the  deed ;  but  the  trust  in  this  case  was  expreidf 
conceived  in  favour  of  the  trustee  named,  and  his  heirs;  and  it  a 
admitted  that  he  has  an  heir  existing  and  accessible.  The  rigbt, 
therefore,  has  not  fallen  and  become  sopite  or  extinguished,  as  in 
the  case  of  Drummond,  but  is  in  hsereditate  jacente  of  George 
Riddoch,  and  capable  of  being  adjudged  from  his  known  heir  by 
a  familiar  process  of  law.' 

The  pursuers  reclaimed^  and  the  Court  ordered  cases. 


Pleaded  for  defenders — 1.  By  the  decree  of  adjudication  wMd 
Riddoch  obtained,  in  fulfilment  of  the  trust  conferred  on  him,  ibr 
payment  of  the  sums  libelled  on,  diese  debts  became  heritable,  and 
could  not  be  conveyed  by  testaments  or  latter  wills,  which  were 
intended,  and  at  all  events  were  effectual,  only  to  bequeath  mo^ 
ables;  Ersk.  ii.  2.  14;  2  Bett^  5.  2.  For  the  same  reason,  Ae 
pursuers  are  not  entitled  to  take  up  the  decreet  of  adjodicatf<Ri  it- 
self, to  which,  as  concluded  for  in  the  summons,  they  say  it  oogfct 
and  should  be  declared  they  have  right;  Ross,  2d  March  1770} 
Mar.  5019;  I  Hailes,  346.  S.  Even  assuming,  as  the  parsoeis 
contend,  that  the  said  debts  remained  moveable,  they  were  stiB 
not  validly  transferred  by  the  deeds  founded  on,  inasm&tb  as  W 


Defenders* 
Pleas. 
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testatora,  by  whom  these  deeds  were  executed,  never  baTing  con-  22  May  lass, 
firmed  these  debts*  were  not  vested  with  a  right  thereto,  to  entitle  Q^f^^^^ 
them  to  assign  and  convey  the  same.    4.  Whether  these  debts  Stewart  and 
were  heritable  or  moveable,  the  pursuers  have  failed  to  connect  ^^^^^Mid! 
themselves  by  the  deeds  produced  with  the  original  creditor,  Mrs 
'Ann  Hamilton,  so  as  to  take  up  what  was  vested  in  her*    5.  The 
true  nature  of  the  right  competent  to  Mrs  Ann  Hamilton  and  her 
heirs,  in  reference  to  these  bills,  being  a  jus  actionis  against  Riddoch 
and  his  heirs,  to  oblige  them  to  execute  the  trust,  and  account,  the 
present  process  is  incompetent ;  the  more  especially  as  Riddoch's 
heir-at-law  has  never  been  charged  to  take  up  the  trust  or  renounce, 
and  as  no  process  of  adjudication  has  been  raised  by  the  pursuers 
to  vest  in  them  a  right  to  the  said  bills* 

The  pursuers  pleaded — 1.  That  the  right  to  the  debt  in  question  Pursuen* 
was  moveable,  and  capable  of  being  carried  by  mere  testamentary  ^^^ 
deeds,  containing  only  testamentary  words :  1«^  In  respect  that  it 
was  originally  moveable,  and  the  supervening  heritable  security 
was  obtained  by  a  trustee  for  the  creditors,  in  his  own  name,  under 
a  trust  constituted  for  the  purpose  of  recovering  payment,  and  with- 
out any  design  to  alter  the  order  of  succession ;  2dj  In  respect  that 
the  right  competent  to  the  creditor,  after  the  assignation  in  trust, 
came  to  be  a  jus  actionis  against  the  trustee,  which  is  a  moveable 
right;  and,  Bd^  In  respect  the  debt  was  left  moveable,  quoad  suc- 
cession, by  the  destination  in  the  trust-deed  in  favour  of  the  exe- 
cutors  of  the  trustee;  FuUerton,  Nov.  15. 1757,  Mor»  5491 ;  Angus, 
Dec.  6.  1825,  Skau/s^  Digest,  voce  Trust,  175,  179,  181,  194.     2. 
At  all  events,  the  right  to  the  debt  in  question  wacu  carried  to  the 
pursuers  by  the  deeds  founded  on,  in  respect  that  even  although  it 
were  heritable  quoad  the  creditors'  succession,  (which  it  was  not,) 
yet  it  was  capable  of  being  transmitted  by  deeds  containing  words, 
ecmveyiog  or  assigning  debts  per  verba  de  present!,  similar  to  those 
wjbich  occur  in  the  present  case;  Ersk.  iii.  5.  1,  and  li.  12.  46; 
Heirs  of  Marshal  Wade,  Dec.  11.  1760,  Mor.  221 ;  Lament,  Dec. 
4. 1789,  Mor.  5494 ;  M'Dowall,  Feb.  6. 1824,  R  C.    3.  That  the 
right  to  the  debt  and  adjudication  in  question  was  properly  and  cor- 
lectly  taken  up,  in  point  of  form,  by  the  present  action  of  declara- 
tor and  adjudication;  Dalziel  v.  Daiziel,  lith  Mar.  1756,  Mor, 
16,204»     This  case  was  not  brought  under  the  view  of  the  Lord 
Ordinary;  Drummond  v.  M^Kenzie,  June  80.  1758,  Mor.  16,206; 
BrounCs  Syn.  v.  Trust,  part  4;  1540,  c.  106;  1621,  c.  27;  Er$A.  ii. 
.12.  13;  Stair^  iv.  5.  3;  ErsL  iv.  1.  46;  Gordon  v.  Harper,  4th 
Dec.  1821;  Gillespie,  March  11.  1824;  3  Jurid.  Styles,  953; 
Clephan  v.  Kirkpatrick,  May  80.  1826,  F.  C. 
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92  May  issa      At  the  advising, 

'^^^y^^        Lord  GfenZetf.— There  are  two  questions ;  IjI,  As  to  the  title  t» 

Stewart  an?    parsue ;  2c/,  The  form  and  competency  of  the  action ;  but  if  thefe 

Others  V.  Earl  be  no  title  to  insist,  it  will  be  unnecessary  to  enter  upon  the  last 

jiD^on    .  p^Jq^  although,  in  regard  to  it,  I  may  say  that,  with  the  case  of 

Opinion  of      Dalziel  before  us,  I  should  not  be  inclined  to  go  along  with  the 

Lord  Ordinary,  who  had  not  that  case  brought  under  his  notiee, 

Drummoud's  not  being  the  leading  case. 

On  the  other  point,  I  do  not  think  there  is  a  vestige  of  title  in 
the  pursuers.  Although  a  subject  be  in  an  heritable  form,  there 
are  cases  where  it  has  been  held  we  roust  treat  it  as  moveable.  Bat 
here  was  a  trust,  not  merely  for  behoof  of  the  party  herself  her 
heirs  and  assignees,  but  also  of  her  executors.  That,  no  doubt,  ii 
a  peculiarity ;  but  the  trustee  comes  under  an  obligation  to  adjudge^ 
80  that  Margaret  Hamilton  was  nominatim  the  person  in  the  trust- 
deed  to  whom  it  was  necessary  that  Riddoch  should  make  over  the 
right.  I  can  see  no  necessity  for  Margaret  having  to  madie  op 
any  title,  she  alone  being  named  in  the  deed.  Ann  HamilloD 
might  treat  it  as  moveable,  but  she  truly  concurred  in  the  agreemeot 
and  acceptance  by  which  Margaret  was  entitled  to  insist  on  the 
trustee  making  over  to  her.  In  whatever  way  she  might  get  il^ 
it  was  truly  an  heritable  right  If  she  died  without  any  qperial 
conveyance,  the  adjudication  went  to  her  heir,  not  to  her  execHtor. 
There  was  no  confirmation  ;  but  more  than  that,  if  Margaret  Ha- 
milton were  alive  she  would  be  entitled  to  insist  on  having  this  made 
over  to  her. 

So  that  I  think  this  heritable  right  is  in  jiaereditate  jaeente  of 
Margaret  Hamilton.  It  is  not  such  a  right  as  entitles  the  poituefs 
to  say  the  right  belongs  to  them.  I  am  for  dismissing  the  actios. 
Lord  Meadowbanh. — That  is  my  opinion. 
Lord  Medwyn. — I  so  iar  agree,  that  I  think  the  adjudication 
rendered  the  subject  heritable.  But  I  think  we  must  couple  the 
letter  of  the  truster  with  the  letter  of  acceptance.  It  was  not  de- 
vised by  Riddoch  himself;  for  he,  in  his  letter  of  acceptance,  says, 
What  is  done  is  *  at  your  request  and  desire.' 

But  the  difficulty  is.  If  the  conveyance  of  the  right  be  not  suffi- 
cient, seeing  that  the  heir-at-law  allows  decree  to  go  out.  The 
subject  is  heritable,  no  doubt ;  but  General  Hamilton,  the  heir,  it 
is  not  disputed,  would  have  been  entitled  to  appear,  but  does  not 
do  so.  If  he  was  so  entitled,  and  does  not  interfere,  I  hesitate  to 
think  there  is  not  a  sufficient  instance  to  support  the  action.  The 
grandson  appeared  by  his  tutor  and  allowed  decree,  there  being  no 
defence.    We  have  just  to  consider  if  Lord  Dundonald  be  entitled 
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to  appear,  to  plead  the  objection  in  these  circumstances^  there  be-  22  May  issa 
ing  a  title  in  the  person  of  the  heir.  Cnwfdrdw 

I  think  Margaret  Hamilton  would  have  been  entitled  to  pursue  Stewart  and 
without  any  other  title,  or  to  convey  the  title  such  as  it  was.     The  ^  p*J^2i>w!!i 

question  is,  If  there  be  not  a  sufficient  title,  seeing  that  the  heir  is      

a  defender  also ;  and  the  only  party  objecting  is  the  party  against  ^^^^  °' 
whom  the  adjudication  is  led. 

If  there  had  been  a  sufficient  titles  there  could  be  no  objection 
to  the  form  of  the  action,  which  is  a  convenient  one,  as  we  find 
from  the  case  of  Dalziel. 

1  had  not  considered  the  adjudging  of  an  adjudication  incompe* 
tent  to  vest  it  in  the  pursuer  till  it  was  disputed  from  the  bar  to- 
day. Whether  something  further  would  be  necessary  before  real 
diligence  could  proceed  upon  it  is  another  matter. 

Zjord  Justice-Clerk. — On  the  cases  I  am  satisfied,  that  looking  to 
the  terms  of  the  trust,  and  the  compliance  with  its  terms  by  the 
trustee  following  up  the  directions  of  the  truster,  the  right  was 
Hiade  heritable.     To  that  extent  I  concur  with  all  your  Lordships. 

But  I  am  not  so  ready  as  Lord  Medwyn  to  hold  the  form  of  the 
action  sufficient,  though  no  objection  be  taken  by  the  heir.  I  think 
the  party  has  not  proceeded  in  the  proper  way  to  make  the  right 
effectual.  I  am  for  holding  the  right  to  be  heritable,  and  allow  the 
parties  to  be  further  heard. 

Lord  Glenlee. — It  is  unnecessary  to  determine  any  of  the  other 
points. 

The  Lords  pronounced  the  following  interlocutor : 

<  In  respect  that  the  debt  was  heritable  in  the  person  of  Mrs  Judgmrat. 

*  Margaret  Hamilton  at  her  death,  and  that  the  pursuers  have  not 

*  stated  a  sufficient  title  to  sustain  the  present  action,  adhere  to  the 

*  interlocutor  of  the  Lord  Ordinary,  and  refuse  the  desire  of  the 

*  note.' 

Lotd  Ordinary,  Jeffirey.  AoC  So?.-G^n.  fRuHurfwd^J  O,  0»  BdL  Alt. 

BwAmum,  If.  BO.        A.  Dou^ku^  W.  S.  and  Wmam  MankaU,  W.  S.  Agents. 

R. 
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DUNCAN  FRASER 
affainte  • 

CATH&RINE  AND  JANET  M'KEICH. 


I       I      '     I 


PRE«eRrPTiOK,  (TRiENSiAL).-*^o«fe  wkete  the  trkmiat  prescriptm 
was  Mtaitied  affainst  a  'ddimfir  ^e  bodrd  anil  hdgtkjjt^fa  parh/i 
who  had  become  pafalfftic  previous  to  the  lapse  of  tht  ihY»  yeer^ 

and  had  continued  wider  this  incapacity  tiU  the  periled  of  his  dealA. 

'.      ■  I    .    ■   •  .    -'     ' 

Feaser  sned  for  payment  of  the  buhn^  of  an  accoutit  for  bond 
and  lodging)  forniflMngs,  and  esah  adirances  bjr  hiitf  onbeMf  of 
the  deceased  Donald  M^Keieh,  \vlio  bad  come  to*  Portree  in  Slqre, 
and  lodged  with  the  pursuer,  against  the  defenders,  as  M^eitsh's 
executors.  In  defence  as  to  the  furnishing  of  board  and  lodging, 
prescription  was  pleaded.  The  deceased  had  fellen  into  a  iMs  of 
incapacity  before  three  years  had  elapsed  from  the  date  of  the  for- 
nishing,  till  the  period  of  bis  death.  The  board  was  alleged  to  ban 
been  furnished  till  18th  October  1832;  and  in  May  1835^  M'Keich 
was  struck  with  palsy,  wbieh  rendered  htm  incapable  of  acting  till 
the  period  of  his  death,  in  April  of  the  succeeding  year.  It  appear- 
ed  that  he  died  possessed  of  considerable  funds  in  bank. ' 


The  Lord  Ordinary  repelled  the  defence,  stating,'  in  a  note  to  bis 
nterloeutor, 

*  In  rejecting  this  defence  of  prescription,  the  Lord'  OflRnary 
has  been  chiefly  moved  by  the  consideration,  that  it  seeas  so^ 
stantiatly  admitted  that  the  deceased  fell  into  a  stofte  of  alter  and 
final  incapacity  before  three  years  had  elapsed  from  the  date  of 
this  furnishing  of  board  and  lodgings,  considering  it  as  a  detached 
article  of  the  account,  and  liable  as  such  to  a  separate  co0rae<^ 
prescription.  The  board  is  arerred  and  offered  to  be  prered 
to  have  been  furnished  till  the  Idtfa  Oetefber  18911,  and  it  is 
admitted  that,  in  May  1885,  the  party  was  struck  With'  pafay?  ^ 
as  to  be  quite  incapable  of  speaking  from  that  day  fitl  the  peiisd 
of  his  death  in  Apnl  of  the  following  year,  hliving  b«ea  fet  Ae 
greater  part  of  the  interval  under  the  exclustre  cafe  df '4lie  di- 
fenders.  It  is  alleged,  indeed,  in  a  vague  and  gaiieill  wayi  tlat 
after  September  1835  he  partially  recovered  the  use  of  hi^-aei»es; 
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<  but  it  is  not  alleged  that  he  ever  traiuBacted,  or  was  fit  to  transact  23  May  la^e. 

*  busmess,  or-  oould  conuBunieate  any  meaning  he  had,  otherwise  ^^^^^^ 

*  than  by  signs.     The  Lord  Ordinary  is  therefore  of  opinion  that  M^Kctcba. 

*  it  may  be  held  that  he  was  in  no  condition  to  settle  accounts  with     rTTJ 
^  the  porsner  (or  any  other  person)  after  May  1835 ;  and^  indeed, 

'  while  it  is  admitted,  that  for  some  months  after  the  seizure  he 

*  was  entirely  without  understanding,  there  is  not  only  no  avennent 

<  that  the  pursuer  was  ever  in  his  presence  after  that  seizure,  but 

*  it  is  expressly  averred,  that  when  sent  for  by  one  of  the  defenders 

*  to  see  him  before  his  removal  to  Callander,  he  (the  pursuer)  re- 
^  foaed  to  come ;  and  that  the  deceased  was  consequently  removed 
'  to  the  house  of  the  defenders,  where  he  died,  without  ever  seeing 
^  the  pursuer.  Now,  if  the  prescription  had  not  run  as  to  this 
^  charge  for  board  and  lodging  when  the  deceased  fell  into  this  state 

<  of  helplessness,  and  was  put  into  the  custody  of  the  defenders 

<  themselves,  it  seems  that  it  cannot  now  be  maintained, — the  pre- 
^  sunptMm  of  payment  on  which  that  defence  is  founded  being 

<  excluded  by  the  circumstances  of  the  case.  The  defenders  ad- 
^  mitted  at  the  debate,  that  the  whole  sum  charged  in  this  article 

*  must  be  held  as  one  individual  debt ;  and,  indeed,  as  the  inca- 
Opacity  came  on  in  less  than  three  years  after  the  lapse  of  a  sing^ 

*  amiual  period  subsequent  to  the  commencement  of  the  account  in 

<  June  1832,  there  is  evidently  no  room  for  distinction/ 

The  defenders  reclamed.     On  advising, 

Lotd'Medw^ — It  does  appear  to  me  that  the  Lord  Ordmary's  Opinion  of 
interlocutor  introduces  principles  into  the  law  of  the  triennial  pre-  ^^''' 
seription  which  are  entirely  new,  to  which  I  cannot  assent. 

There  are  two  points  here.  The  jSr«^  is,  whether  prescription 
applies  at  all  to  the  first  two  items  of  the  account ;  and  the  second 
is,  whethtf  it  is  excluded  by  the  aUeged  incapacity  of  the  debtor 
during  its  currency. 

As  to  the  first  point  I  have  no  doubt.   It  has  indeed  been  argued 
that  these  are  just  items  of  a  continuous  account,  current  to  within 
three  years  of  the  date  of  the  action.     In  this  there  are  two  ac 
counts. 

L  This  is  not  a  continuous  account  in  the  sense  of  the  act,  that 
is,  of  furnishings  ejusdem  generis,  such  as  a  merchant's  account. 
On  the  contrary,  the  first  two  items  are  for  board  and  lodging,  or 
men's  ordinaries.  There  is  then  a  break  of  nearly  a  year,  and  the 
other  items  are  just  such  items  as  fall  within  the  description  of  a 
Bmrehant's  account.  The  distinction  between  such  charges  as  this 
of  men's  ordinaries  is  made  in  the  act,  and  we  cannot  disregard  it. 
But,  2diy,  even  if  it  were  a  continuous  account  for  aliment  or 
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S3  Maj J8^  mssDiS  ordinaries  down  to  the  end  of  the  account,  and  for  nothing 

else,  I  am  quite  dear,  both  under  the  act  and  according  to  the 

decisions,  that  each  yeitr^^Twd(.^«Vuldt\iap  a  separate  course  of 

prescription*     I  see  the  defenders  only  plead  that  the  two  items 

tog^lh(el;^rw  %\90t>drate  course ;  but  that  is  plainlff1^6&si9^  ^}gf  do 

not  require  to  plead  it  higher.     I  am  quite  clear  they  are  right.   ' 

U.  jlto^i  tl|e(secm4  ptWt,  m^ii^t^^^fi^MA^B  ifkcapo^,  if 

is  said  that  this  excludes  tbetrieqiiiisll  prescription,  upon  the  princi^ 

pie  of  the  cades  of  Granger  apd  of  Lesslie.    But  I  cannot  see  how 

^  pj^f^tjp^  ,^»ngs  the  case  wi^thiQfUierpiiiiB^f^ff^ 

They  no  doubt  introduced  a  zf  pdification  upon  the  law  of  preserip 

tion,  but  upon  a  principle  totally  inappUct^le  to  the  present.     In 

^thefie  ea^l9£^  y^Qh.  were  actions  £01:  acoounts  of  bii^e^,^  ^'S*- 

i^^am^t^ 'we^  npt  prescribed  at  th^  death  of  the  debtor  f  aad  the 

^l{|^i;^0f^s  i|f^.  un^p^^  that  although  tb^  lastitemtjof  cb^ige 

might  bo  dated  a  few  years  back,  the  account  was  reaUyv^^pfi^ent 

But  CTen  in  these  cases  the  plea  of  prescription  was  sostained ; 

l$ff^^^KQ&>^f3f  tbe  resp^mdent  vfas  tafceuy  whi^rW^^f^e^.tfi^pe 

,,i«{U^  li^  ^4fBat(M  tl^<th^apf<a^tw«s  f^^ 
party,  and  tlt^i^i^spopfji^  ^r^f^^^;^^  B%]SM9A^kli9V^^^J^ 

, fw^  ^t^huir  Q(P9fluii94r  411KI5I  must  4aj[«  4b«^ [tb0  \wf9emifkitfm 
my  mind,  from  the  facts  of  the  iejia%  i8,stfi«4<4^|jr:/mi^l^ti^ 
.  preni>m»tiop  (of  .pajqmttL  Fow  I  cannot  flttp|>08e  this  jpumift%  a 
poor  bak«r  io<  Vi^^tfi^e^^^sOf^p  ai4eht  of  thk  A9B^>^hJc^LtdlM^ 
be  paid  if  not  weekly,  at  least  when  he  had  means,  and  wjUiiiila 
week  or  two,  tp,  Ue  ^hfo?  unseed  for  yesrsr^her  dieblQjP.bei«i|^  on 
the  spot,  and  possessed  ^.ampte  fwds  fqr  payment. .  Ba^b^himMr 
subsequently » ip  allowing  him. and  his  sisttx  to  leaw  Skfe  w&tlio«t 
making  this  dsiniL,  jis  oorroboraibive  of  thi^  pi^sum^JaM. . 

Tbe.otlier  Judges co^^mrred in  this;i^iAliv  ..  . ,  ..t.<   ,.>  ...1. 

The  jLords  ait^edih^  Lord  OrdinfBiry^s  fatf^4(|CittM*..u.^  ,.  M 
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i 
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Bat:  AL£^XANDBR  a.  mviNE  AND  Rbt.  JAIilE^ 

PEARSON 
'   ■  affanut 

THE  TttUSTEES  OF  THE  MINISTERS*  WIDOWS' 
<;.'.  FUND.  .    .  .  -ii 

Ontrticft.— MikrSTEiis'  WiDo^trs*  Puwd Found  by  amajortit^  of 

•^'-'tk^iiohate  Judges,  tJuU parliamentary  ministers  are  netOierh&uhd 
*''^'  haf  ^/iJtttled  to  become  contributors  to  the  Ministers*   fVtHtnos* 

I.    :iC.  *    •  •  -     .  ..       ■  ^       :     '•     ' 

^kE#  tras  «itt  ac^dti  preeMy  Bimilftr  to  tb^l  of  tbe  Biev.  64tiald  KarraUve. 
•^a^rffittH  ^^<ed  dH  ib^  l8Cb  F^brna^  1896,. f^i  P.  xi.  4d9/^d 

4hft^lf^gibMi  proc^eeded  reeonsld^red  by  th«  Cotirt.  ^  ' '  ^ 
'-^'>^ie  ^i^mm'pta^etsmre^'^e  the  piinii^'l#  tkM  d«8(i,d|^ 
<^ltfted^%d^  tt0'a<ft  9^Gr^.  I VI  e.  9*5  a^A  w^^ 4U#  itfMi^ms'bf 
ii9ft^^^^^liMebt»f«f:^torlBhed  of  Fds»  iA(i  tiSmfi^p  '^WkifiWth 
f  I9«^  ita^tf(%lft  ^H  fletion  of  decIarMor  a^iM  fll^  d6fMidbM(^  tt^ifH^e 
•HiA^J^Ig;  to  became  coi^tHtbtttors  totle'WiA>i^^Fted  dM«¥teiMd : 
>iiii)?8todliEi^  Off  lite  0tlt«ute&iiiid  aot  df  A»sfeiiibly5'«l^<ft  ^l^el!«^¥tiltd 
cM}iii:«Aiir«lidQ)  and  whlcb^^  as  th^  Ieo^  folly 'set  ^fottb  hi  i^  fimW 
fisifiii^'il?  Is  otitieeefiBary  to  repeal.  .:     '       ui     j 

«:  ^fMtaibe^hemg  lo^ed,  eases  wefe  ovdoped;  a&d  oik^^lkStg¥^ 
^rted  to  the  Court,  a  bearing  before  the  whole' Judges  was  or- 

"  Besides  the  argtmieiits  urged  m  the  lofmait  ease,  to  whieb  Velb- 
¥eticei8  made,  the  defender  brought  prommeBtiy  forward  the  plea 
^bonded  en  the  terms  of  the  66th  seet.  of  19  Geo.  II!;  c.<20,  or- 
^eriBg  presb3rterie8  to  make  xrp  lists  of  ^  all  the  mimsters  admitted 
^  into  benefices  within  their  respective  presbytmes,'  as  well  as  of 
those  who  had  ^ied  within  the  year^  a&A  of  the  raeanciies  #bieh  had 
Dccurred ;  from  which  it  was  argued,  that  as  this  proceeding  was 
iMth  a  vie'W  to  enable  the  trustees  to  make  up  lists  of  the  parties  en- 
titled' to  be  on  the  Fund,  and  as  parliamentary  mioisters  were  not 
ma^o  members  of  presbytery,  they  could  not  be  held  entitled  to  be 
t^ntributors  to  the  Fund. 
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21  May  i83a      At  the  advising^  .      .  '      .    j 

ijf9?d  Jztf^Mtf-CZaril^-^^CoiicijimQg  a?;  I  d9  in<tbe.opimoi^  tliat,  ob 
a  full  o€i^ideratu>a  of  the  aets  of.  Parlimnoul  eaiablidbmg  the  Fimd 
for  thd  widowft  and  .families  of  the  minirters  of  -  the  Cbutch  lOf 
.  Sc^andi  and  ihe  tetniB  of  the  a«t  5  Geo.^IV.  cu  90,  e^tol^IMuig^ 
ai»d  aidowing  the  additional  places  of  irorship  in  cdrtain  !di9tricta) 
the  pumli^rs  of  tbid  acstioo  of  deekrator,  agmost  the  *  fcrtialeel  of 
thalb  Fuad,  are  not  entitled  to  prevail^  I  shall  oontent  vofBiM  vith 
stating  abortly  and  genially  the  grounds  of  the  eoqoliisioa  firt;  ivhMi . 
I  haver  amved.  .  ■■. 

I  certain) J  hold  that  we  are  bound  to  keep  steadily  in  tieifp  that 
the  different  acts  establishing  the  Fund  had  proieeeded:  on  acountte 
calculations ;  4hat  thej  had  inference  to  the  minisfa^m^  th^.Qhultli 
andiiho  ,memb»RS  of  ihe  universities  having,  fixed  andr.peirmaQ^ol 
ineome)  thoi^hy  12^' doubly  coai^mplatliig  additiooa  jbhait  viJghft^iiUt^ 
wards  I  he  .made  of  ^tber  mimst^^  and  niembevs  of^  wiycirfitiM 
who  shquld .possess ^the  fiatne  requisites.  ...:...-  i,.,-. 

ItiisMoptf  therefore^  reA^ooabLy  to  be  prtesttmeditthnt^the  Xscgw*- 
laityre.  could  inteaid,  wider  &e  parliamentary  epa^tmetilS/  ofl.thftitt  * 
Geo.  IV.,  and  which,  we  are  told,  was  duly  coasjii/9i!6^  b](4M)iK]^: 
mm  in  ti^  Chi^chi  to  introduoa  at  onqs  ^.laf^ap  #4diiiiW' WPn 
that  fiuiidt^9tforty4wo  jk)diyiduals,'to.who^.Baeh,a{^ip^l#4:^B^^A 
ment  \m\hd9f^  was  granted,  aft^  tbe.r«i^nt/feQhMfg0in^BjfH>l^.|ii|i« 
smoU  stipends  of  th^  Ch^ioht  and  wh(V  pocQssaffiljbK  ^ould  mtt^ 
riaUy.af^el  tb^  Fupd.         .  ^-rr.!:-   *.    •! 

B««it  while  I oafmo^  arrive  at  t)^  oonclusi<Hi».that  tk^^  hen^$^^. 
that  are-pievbtionedin  the  Widg^ws!  Fund  .acl^.  aah^  .%:l^e  nje:. 
nie^0ff8  o£.4he  Church  of  Scotland,  and  which  ffure  roqiuii^  t^he> 
fixedi  and  not  of  a  temporary  «Mitur.e»  to  qualify,  thoir.hohtora^.ipiMl^bai 
proper  benefices  derived  from  t^inds  i  I  think  that  the,  termi  ia.tis^^ 
in  the.g^D/sral  senseipf  Lord  Stair,  as  in  reality  eiyMogmowxiaiJ^ 
the  stipend  or  fixed  income,  when  he  says  that  thaaanat  is  a-ktal^ 
year  of  the  ^  baaefioe  or  stipend.'     This  has  been  the  ini^.  |akw 
all  aljong  by  the  trustees,  in  indmitting  without  hesitatioia«  ftU  tfao 
ministers  of  Edinburgh,  and  all  second  minjiSters  who.ba^e  f|sqd  ' 
stipends, .  though  not  derivable  from  teinds,  aod  the  same-poia^ 
was  lately  decided  in  regard  to  the  thfard  minister. of  Stirliqg^.  JJr  • 
thought  therefore^  I  hold  that  the  <  stipends'  of  h*l2Q,j^aj  firicl^ 
be  viewed  as  ,satisiEying  the  meaiung  of  the  statutes,  as  to*  *  bene* 
*  fices,'  yet  that  cannot  decide  the  question  in  lavoi}r  oft  the  pv- 
suers'  ciaim.«  <  .  ,        . 

The  Widows'  Fupd  Acte  w^re  pas^d  ibr  the : benefit  pftXM^ 
sters  of  the  Church  of  Scotland,  ordained  aad  admitted  ^  $f^ 
benefices ;  and  all  who  claim  under  them  must  show,  that  thsgr  are 
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^  ministers  of  the  Church '  in  the  true  sense  and  loeaotng  of  the  24rMhy  )dd8. 
a«l».    Ri  ifltKdt enough  that th«  persM  dlaitniog  has  been,^  kttertes  i^JJJJ^iJjT^ 
of  Cbe^d^  GoOi  IVv  (n^lrittidd  to  one  of  Ihe  additiMal  cburcbes  ap-  Peanonv. 
pdintM  to  be  «a<  fail  eotinnunion  witii  the  Obur^h,  becattse  the  act  ^"^^^ 
itaelf  iekj^v^sdly  HihHs  fats  status,  tod  m&kes  it  ftfll  short  of  diat  of  a  Trustees; 
mnHMt  df  tbd  Chared  having  the  true  pastoral  oharge  r  for  th^iiet  ^  'TT^  ^^ 
proride^  tfa4t  tte  diBtriot,  to  be  matked  out  by  an  arrangement  be<-  couru 
i^^&tL  tfae  heritors  and  presbytery,  shall  not  be  diqoiiied  ftyM  the' 
parish,  that •  the  nrinister  shall  not  bare  any  session,   and  that/ 
though  he  shall  discharge  within  it  all  the  duties  of  a  mhiister  of 
thaChnreh 41  Socftknd^  this  is  qualified  by  the  eaicdptkoa,  ^ save 
'  and  except  like  light  und  duty  of  church  discipline.' 

NotVyl&e^latttte  makes  a  marked  dlfirtinetloli  between  a  mlnifiCer 
of  the  dlmrclh'having  a' proper  parochial  chaise,  and  the  minUter 
entd^d^attd;  iadoeted  under  this  statnte ;  and-,  therefore,  I  eaniiot' 
hold  t^at  tb«  situation  of  the  pursuers  under  thk  staMe  dan'  be 
viewed  as  similar  to  that  of  second  or  third  ministers  in  a  parish', 
wlmair^  on  a' looting ef  perfect presbyterian  equality,  a6  t^alHhtiir 
fimctidnis  vrkh  a  firsi  minl^t^,  or  is  anfficient  to  saDkiy  the  teraid  of 
tl«f>Wdo^'*Pund^     •  ...» 

'^Tbi^iffldy  b^  ((Considered  as  a  narrow  view  of  the  ease ;  bfat  Mrh^n  « 
we'- ai?^  lilted' upon  to  give  effect  to  the  enactment  of  a  statute  aa 
conJferMn^'  a  right  esTtablrsbed  in  favour  of  a  certain  cla^s,  'a»d  ad* 
miaiiim  tb^* which'  ttmst  have  most  important  conisiequeflf^s  on  that' 
right,  it  is  necessary  to  see  that  the  character  of  the  clads  is  actually  * 
stamped -^y  the  vi^orAs  of  the  statute?  and  here  they'do  aetffidly 
drti^  a'l^l^n  distbotioii  between  a  minister  having  a  fall  parochial 
chal'g^  and  the  one  established  by  them.  We  mtist  suppose  that 
the^^tl(e0  w^e  here  reversed,  and  that  the  trustees  had,  recently 
aftl^^e  passntig  of  the  act,  brought  an  action  to  compel  tfae'pui^ 
sueref'  to '  eontribUte.  Would  they  not  hare  had  a  good  defence  in 
reelbtfng  thb  onus,  by  fotinding  on  the  limited  nature  of  their  cle- 
ricxfl^ character,  as  declared  by  the  statute  itself;  which  gives  no 
poWir  ef  cfe^lesiastical  or  Chmrch  discipline,  and  a  stipend  so  low  as 
JU120,  Including  communion  elements,  and  with  no  glebe  or  pas« 
tupo  5'  antf  keeping  also  in  view  the  principles  on  which  the  Widows* 
FcAid  hfikl  be^  originally  established  ? 

24%f^,  I»am  quit^  clear,  that  holding  the  right  not  establiihed  by 
tbe''act,the'Act  of  Assembly  1833  can  hare  no  effect  whatever 
on  Vb^  cWil  i^ht  ^hich  is  now  under  discussion. 

Whatever  opinions  may  be  entertained  of  the  power  of  the  Church 
to  afM'to  the  nutilber  of  its  several  judicatories,  its' power  to  create 
ne^'parifibesr  may  wd!  be  doubted,  as  it  is  clearly  laid  down  in  Sir 
J.  ConnfeU,  that  the  general  course  has  been  for  the  Church  to 


J 


718  Ql£GISIONS  OF  THE  No-W. 

K  iHiioinuleiid,  and  the  Teind  Gonrt  to  aoi^  in  rvigaiditp  Drir  qrpqtilBW 
liXiffflifd^'  ^^v»l^^^^n*^^o^^  Bot  wh&ivycr  there. imy  beia  *Ai0»'ieQd<j«f- 
PtafMif^V'^'i  piCfAr^  it  negulor  pnoceW)  'vifhi  all  the  iiiei^iiiMte  otMiweM^fflHIi 
\vSdK .  '^  instituted  in  the  Teind  Court,  ior  .etwtiiig  wy  rf  Ibii  dJ^taitsto^ Ait 
TrusiwMi'  '1  irtJ^dbaen  ouurked  out  luider  tiic^  6  Geowi^.,  JtiwMk?^^Mielj 
OpifiMioV ^»  dmtbtftd iRfaetfaer  tfie  Gamrt  of  TeiodsoonU lafceiM:iip«Hrii4MK<lo 
Court.  ;/>j  4l6CB^e»Ae  d€tifgaBikmi  m  ^ 

laitttirei  ertablishuig  ifaase  new  a^d  .add^daoftl  tfi^Mii  of  4randi^ 
ttfui  dddariog  thai?  the  idioiariet  is  not  digeinail  fmmhtkmi^m^fiiiar 
parishes  to  which  it  belongs.  >     .  :        ,•  ...  >i  ;'.'  .i.i ;  • 

In  so  far  as  any  aach praceasailght  Jtoltt<tcwipttA>totti»t3^iid 
Couft'toa&ctthe  raghts  of  lAe;  pariAiiiaiDtrt^^I  ^ 
<o!D«d4  1iM0  wm  leffedb  what^ar^  9B  me  aofuilj'flfebddyfjkWpT  Mifinr 
the  25th  section,  dedaring,  *  That  all  qnestiona  V^ibbjifiMl^fMlie 

*  in  courts  of  tavTrespectiag  ttiaii%lftmof  ii^iiBUittltaitf 38^palbled 
« to  offidale '  at >fiiic&  jihtaas-  ef  ttonlnpi^  aadi^ael^aii^ttigAlhrifv^ 
'^iftnd  plMjimeiiiai  intavesta  mJsbdt^ns^MikifimHii^^  all 
« questions  which  may  arise  respecting  tiie  adminiaifa6;^^a&^ 
^weekly  tr  other  ooIleaCioKis  made  at  such  jAaoea  W  wdlrslipy^UM^ 
<  be  judged  of  and  determined  respectiyely,  according  /ton^liafliv 

'  ^  i>f  ^olSaad  res^ting  the  rights  andlnt^t^eBts  6f  parad&iidvdfagy, 

^  aM  r^i^pec^g the  admiaistration and  distribiitkmbf'Aa'itibllab- 

^19dM  madi^'  at  ptoish  oharcbes,  in  ao  lot  aaiMjbeioadsiattot«th 

'«<tb^'pHoVi£^t«  of  this  act,  aad  nsgavd  faeiog  ^elWAfi  hai ^n^iike 

'  ^  c6nsiderlktion,  that  the  distriet  set  apart  for  ih^'daliea'ixf^^iieh 

^^itiiMen  appointed  eA  aldresaiid,  is  ddt  diqdinadfitanirtlia'paridi 

*  Of  pariahfiff  to  wfaidh  it  beloiigay  or  ereeted  into  tf  asfUuMUtaPpanih ; 
^  anil  tiiat  the  elders  officiatii^  at  8ue&  plaees  of  W4ff$bipida  ^at, 
'*  along,  with  saeh  minisCefs,  foirm  any  separate  aad  di nfrhef  kiit> 

*  aeasion,  and  cannot  derive  any  authority  as  sack  framjlfaeipion- 
'  sioniB  of  this  act,  butane  merdy  members  of  tiie>ttti4i  iswian«ar 

'  ^  Mft^k-eesliions  of  the  resq^eotive  parish  or  pamhas  ia  whiBbwthe 

><<  di3tri<5t  has  been  set  apart,  and  have  no  authority  ^r  jonadiotiaii 

^  eseeptfSaeli  as  by  law  beloiigs  to  them  aa  meiabmi<o£  saeb*kiik- 

'^^eesstbii  or  ^ kirk-seBsions»  and  acting  as  members  toC.imet&iga of 

'  '•'the-dame/  •  •  '     '     "  .■  .:  .  v..     .  -.r  ; , « i 

' "  '  If  tibe  Cd^rt  of  Teiads  eoidd  not  idesignata  bi  the  iade  ^f  Aeiact 

vM'S  G^;'IVi<80 -as  to  affeet  any  eifil  r^ht^  apmlif  it  eaoBnlibe 

ptteMtaAMt  HmmMk  of  the  General  AtealoblyieaiddJHne  that 

'  ^6tit.    I  danaot,  therefore,  consider  tbatdie^t^AsBoniily  18S3 

f^an  at- ifll 'avail  4he  pursuers  of  ihlB  aetioB* 

As  I  am  of  opinion  that  the  action  cannot  be  sustained,  it  is  im- 
neoessary  to  eotev  into  the  remaipiog  qm^tiop  as  to.  ^^  time  at 
which  the  pursuers  must  be  liable;  bat  if  itr  wem  aeceawry  to 
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.«i}Wr<tt  tteM;  <|iiMliQii,  I  ofiOi  see  110  cIb^spd  itQ»iddub);»..tltttrdfoA«  9k9Uf.  i«38. 
.#itute  «r«»l6d itheip nglvt^^lhdy  Buntbe-fadd liaUa  fmr « j^e  Mk)%  ^!^^2mT^ 
^m%lM'«6littiKeBC«in€nitof  4dieir  ordfioatieii'MdjadittbAteftas!]^^  PevKNi^. 

<-  Siftil'tslti^iMii^^bodbbMo^  A»  rfnsibiifltdiioebxrf  thia^)a(ld>4iht  TrujiMt. 
'^i!6mcmMith$t^W$B  btfMtetlie.Pirsk'DnnBii^ii4  beuigtsuiDh asM^t  qJJJJ^^ 

M Md>«d  k  Mur  Hot  ol  Bai&tae«tv>i«iaioflPti^t^iiJl4i|«bte  irfMterfii!$  Court.. 
-mAit k  fe  tlMM^t  it^ibat  theidwr'ofiQdBua*ica|i;i»'thfai&i»4 QMgbt 

to  be  widened) 'item  ibei-dbQft'ioai  i^inks^es  iliMiwiUbe.jiKll  ImhI 
^equitable  to  all  parlies  concerned.  «  :  (  1  i  ^  i.j  /  t  ,.  ... f.  | 
*Jjoi^QiMt^md:MBk^^  <  .  •*.  il 

!'  i'lk^fijlCdciU9|sM!Mtidn0d  1^  foiteeD  cqiniidD^o  {bat  Jbe  i^imui^ 
/iPerd:«iitWWd(Uid9liDiiBdf«^  tfaaf^friw  tkaidaltiicflif 

i^^'ciMifoi^f^ftiHWieeQfc^  LcfiiMitebenne.  ;<i  -.u  > )  ii'  ' 

'JastSca^Clerkk^    .r  »    .^^       .,   .    .   .  .'.'•./.  •:.:..•  .,.;,.  ■ 

^Maokeoaieii.  .!  '^;m    ...•     ,•  .j        r  --^  'i-'  -'A*  -i     i..  •>  j,- ;  ..» 

beldoQ  fbei  foiona):  aue»  libaffaiUFaited^to  be§p  ti^  ,t^  <fq?J4i!WA  ^^ 
.i]M»ir.liQtdsbips  befi9ra«deliYariiigw.ej«:ii.  FiOPrmrlr.mif  WW^n 
i'Aias^tb&i»i;tbatvlbe  parivunw^ary,  jwonipters . w^tn^ Qrt*tiW« <4>i  b^i P»t 

iiMVf  aatisfied^tbat  I  am  im>ag  011  b^lili^.paili^:  .  T\^a^m9ivitfi'f^ 

,  imilf.e^4mat|«Kea  of  tbefita4u|e,al99e»I4lfr<tcHrb^»:iQiyU  i[}^^ 

.iidui^ldi^;ihe^a<ilbaajr?  Look  to  itfli  titl^    ]VbMr/9<jtp  .bfu  fo^  for 

- Aa  baiMm^ifkf. '  ^burdbas;  but  ',  for  bufldillg  afhji^iw^l  tif^i  of 

(f wqrabii) iathe  HigblaDdaaad,;UlaiM]4Qf  ^cp^lai^^.-.TI^ps^jjlAcas 

of  werabip  are  to  be  erected  in  certain  distiict^  pertaipii^  to  cer- 

idain pansbes; :bitt  ^ese  districts. ero Aot  pairi9bee  m  a^  sea^ of 

tuibe  tpord*  .Tbeny  ate  they  to.bareiina119es.a11d  glebes  ?  No*    Tbe 

-ibeHtlM  ave  to  proTide  ^  ^eas  of  rt^idenca  for  tbew/  and  tbe 

*  wardnDoansaia  never,  meationed  from  bc^inni^g  to  end  of  tbe  aot. 

Tben  as  to  the  districts,  are  they  to  be  allotted  by  any  knoira  farm 

!;of  low  7  Is  it  .to  be  an  annexailioa. quoad  sacua?  It  is  all  to  be 

>'Uiiiierby  a  n^rproaass  created  by  ihe  statuto  for  the  logca^iop,  by 

;>jda  amtigameiit  with  tbe  heritors  .and  tbe  presbyteiy^  apd  in  case 

of'  diflsreae&i  ttbe  Sheriff  is  to  be  uiapi^e*    N^hiag  ia  left  to  the 

Teind  Court  or  General  Assembly*     The.  district,  ia  a  legislatiye 

'    '  •-      »        t ^         ^^^ — -.         -■      ^ I     .    ,    .1      I     .J. 

*  For  ^is  t^r<kblp*8  spe»Ai  see  Fac.  Ooll.  toI.  zI.  p.  4^,  and  tot.  x%  p.  IS. 
^         'f -lift  Lor(lgb7p%  spteob  idll  be  fouad  in  tht  Appendix.  •     • 
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Irvine  and 
Pearson  v. 
Ministers' 
Widows* 
Trustees. 

Opinion  of 
Court. 


Judgment. 


21  Mny  1838.  one  entirely.  Further,  the  act  created  by  statute  gives  these  mi- 
nisters no  kirk-session ;  and  no  power  of  church  discipline,  of  ceo- 
suring  or  excommunicaliiigV  ^f  nec^sary,  H'  ^yen  them ;  and  these 
parliamentary  ministers  are  declared  to  be  subject  to  the  discipliae  of 
the-OfaUrchh'  Ifow  is  a  parochial  minister  subject  to  HP  Mot t^ his 
own  session  but  to  his  presbytery.  These  ministers  are  subject, 
however,  to  the  kirk«4»8iion  of  the  pari^,  and  luight  be  called  be* 
fore  it.  Under  this  act,  therefore,  I  am  perfectly  clear  these 
parties  ar&tiot  ministei^  holding  beMBces  in*  tke  Oiiurah  of  Scot- 
land, in  the  sense  of  these  words  as  they  are  used  in  the  Widows* 
Fund  Act  •-.',.'; 

<  A»'  to  the  act  of  the  Assembly,  I  am  perfectly  clear  i^litti  no- 
thing i»  do  with  this  ease.     It  is  a  very  anomalouB  aet^  'atid  tntto- 
diie«8  a  great  change  in  the  courts  of  the  Churoh  itself^  fi>r>I^add- 
ing  to  the  number  of  ministers  in  the  presbytery,''it^adds^tb'Ae 
Bdraber  of  the  General  Assembly.     But  supposing  "the  'AsfteiaAly 
had  power  to  give  spiritual  jurisdiction  quoad  saera  to  tkebe 'Mi- 
nisters in  their  statutory  districts,  could  that  alter  civil  rights,  or 
a£Utibe  Widows'  Fund?  1  apprehend  dearly  tiiat  it  codd'lfol;'' 
aad  I  thivk  that  Parliament  would  have  as  much  t%lit  lto>pa('«  * 
ckss  of  persons  upon  an  insurance  fund,  as  to  force  them  krthuHHn'' 
tbe  fluid  in  question.     I  do  not  wish  to  quarrel  wi<jh  tAh  CbuhdiU  * 
leiiihelia  gi^  spiritual  juriadiction  if  they  Uiiv«  power  to  6&  s^^^^lSil ' 
that  can  ndter  alter  the  pecuniary  rights  of  parties  imdck^  mi  4tW' 
of  Parliament,  and  therefore  I  am  clear  I  was  wrong  foi«eri}«i  ^-<ft ' 
is  of  no  oonsequence  to  consider  from  what  time  'the-vateb  'idiiii- 
mence,  but  Lam  dear  it  must  be  from  the  date  of  iiMtelctiom    <**  T  i 
The  Ootirt  accordingly,  by  a  majority  of  eight  to  ^ve^  piiouoiii  ■ 
ced  a  judgment^  sustaming  the  defisnces,  •  and  assoilflnni^itid'AB^** 
fenders,  but  finding  no' expenses  due.  •*  i'  ><*?  ^•- 


-j,   i^MiMi!r 


Ii09d  Oitltittryi  fviUrfoti.       Act.  Bohmim,  JwgMk.         AK.  JApim.«^Aa  /OyiB)''' 

.  ChrafU.       J.  JRoJmtmfh  W.  S.  and  H.  It^Ha,  W.  S.  AfSl^m. .  . ,,    _  4^,jgjirlt,.  ; 
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'      .     n'-      :     ♦ 


1   f    «..    '."I 
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» '  t 


-'100  to  /»nii'r*>-!['  rl'**:  '•:■)"?'»  ••.•■'m.'I  o-i  1  'u\  :  .i-'i---  .'-;I'!'>1  on  i^T^js^in        ,    '      "  , 

'  l)'ir   M.  fT  1 

JPoRBiGN. — SociBTT. — Intsrbst. — Case  where  U  toas  ftmhdithcd 
-otf  pf^HHen^n  metr^knUfiecoMpam^ «p»  Jhdiet  teas itiaUs' ^o^thefre^ 
offffifMti^W^  f^ra  \  cntditor  tieoe€ts€df'  ^t  anbf^Jbr  this  debt  odmitteA 
•\ii^kf\d^  ^\A^*iaie,offthe  creditor' e^  deaths  I^:^d9(rffr.ih0:tmk 
ditPfWMfthiiti^nfawKtfdbjt^he'annual  accwntdatum' of  intsnst^wih^ 
l\fi^ifimcy^9  aoc^Fding  to  the  pradiee  ih  Indian  from  thai  tbtbt  An 
.itke-jd^Mei  qficUmtion.^ -i  .v.  •,' l^j^'i 

I^o&UkJCMe  it:  KM.  decided,  id  ternis  brilHfrot>iiaiMb.  iS  BtglnhaNamuUe. 
Cini0(|^,/tiiat!fte  firm  rof  Fauiife,>Ffir;ufiBitt«&d;'C(Uii{}aA]r'df  Ctt^ 
cnttiM(i^n^rtt«bid'tO''tte  puhniers^  as  «xeeutor8|  of  .IJis^bie  -Dt* 
QbMdiCFyfflQ^'fiir  a  debt (av^iteiiDgv  x)a  tlie  aatfaiAppUililbd^  «dt 
lS3{4fiSig»teiiini|i0ei|^  «nd^  wUohdefataidvqiiefcbf  Ap^fino^  wlAabl 
i$t9i9  im  iikbttttceimU  etatod^  wair'^iobeip-iatera^tatfit^perrioetitclt 

-(XbelwdantBianJavDitr  t)l  Dr^Fjfib^  wlnii^betesqjiiBfbiBimey'iiii:' 
1793,  iiftiit4>W7  feicM  TupioeB-;  ^ut'ftsmi  tIie>ate(nintiiAifcb''imr} 
retti«n&<ff))er  but  deafch,  io  May  Iftl  0/  to  a  rdaiiQa^  lit  a^pMUded 
tbi^yitlMM^^^oiHvtfaMd  16  dievborre  iuoi'bjr  tbe  jnoaal^aoomiiiilatito 
of  tbe  iDterest  with  tbe  principal,  'aad  CHrryiiig  foi<ward  tho-  jolat ' 
amount  as  a  sum  bearing  interest  in  next  year's  account,  at  the 
cai9«ftl'ratd  of  mieretet  in  liidks  (tfttd^r^deduction  of  1' per  dettt. 
for^dnhMssion,)  which,  for  the  greater  part  of  the  time,  was  10 
per  c^t.  and  which  was  never,  at  any  part  of  it,  lower  than  9  per 
cent.,  although  it  appeared  to  have  fallen  in  1812  to  7  per  cent. 

In  these  circumstances  two  questions  arose,  viz.  1.  Whether  the 
rate  of  interest,  to  be  paid  subsequent  to  1810,  was,  by  this  do- 
quet,  fixed  at  9  per  cent.,  the  defender,  whilst  he  admitted  that  it 
was  intended  to  fix  the  future  rate,  alleging  that  there  was  a  vitia* 
tion  in  the  figure  9.  On  that  admission  the  Court  held  that  no 
other  figure  than  9  could  have  been  intended,  as  the  interest  pre- 
vious to  1810  had  never  been  lower  than  that,  though  it  had  been 
higher. 

But  the  2d  question  was  the  most  important,  viz.  Whether  the 
same  system  of  annusd  accumulation  of  principal  and  interest  into 
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Fyffe  and 
Another  v. 
FerifUKson. 

Narraiivc. 


25  May  1838.  a  sluQip  sum,  bearing  interest  at  the  aboye  rate,  was  to  contimie 
after  1810? 

The  pursuers  msuntained  the  affirmatiye,  in  respect  of  the  prac- 
tice in  India ;  and  the  decisions  in  the  cases  of  Palmer  and  Oom- 
pany's  Assignees,  24th  Jan.  1835,  13  S.  ^  D.  309,  and  Keble, 
21st  July  1820,  4  M.Sf  S*jfypeahj  166,  gifing  effect  to  that  prac- 
tice in  precisely  similar  circumstances.  % 
The  defender,  who  had  joined  the  original  company  of  Fer- 
gusson  ajjid  Fairlie  in  1793,  and  had  continued  a  partner  of  the 
various  new  firms  which  subsequently  carried .  on  that  coippsiiy^s 
business,  but  bad  withdrawn  in  1830,  and  since,  that  had  liwod-at 
home,  maintained  the  n^atlve,  pleadingi — T;bajt  the  doqufct  piv^  lAlO 
was  e^uiv^nt  to  a  statont^t.that  ijie  balaoce  tbf»^.8e(,£«tiK  wi» 
^qi,  fixture  to  bear  simple  interastcpnly,  justas  if  A«hon4(f>fc(iF9fhfH 
i;^t|^  had  b^Qa|p:mtedby.t|ieMiop#Qr,^  ikft  tj^^ff^T^t^^ioff^^ 
.q£  iiiadebt ;  Keble^ .2 Jst4%a920 .; .  WiJUamt»n,,.2§tl|,tIixiie.^ 
1  S.  Sf  D.  90,  and  Maxwell,  Hislop  and  Gompa^j,  IkQtik.  Jme 
1824,  2  Shaw*s  Appeals^  451 ;  and  besides  that,  since  his  return 
to  Brlfoin  in  1828,  the  debt  was  a  Britfeh  me,  a&d  ilb  hn^g^ 
ject  to  be  r^ulated  by  the  practice  in  I^dia. 


Judgment. 


The  Court,  on  the  ground  of  the  principle  established  by  the 
formeir  decisions,  pronounced  the  following  unanimous  judgment : 
.  <  Find,  that  the  pursuers  are'cntitlod  to  the  sum  of  L«  17,346, 5s. 
sicca  rupees,  being  the  balance  due  on  thedoqueted  account,  coih 
?erted  at  the  rate  of  exchange  current  in  Calcutta  l^  the  latest 
accounts,  togatber  with  interest  on  the  said  sum.  so  Gfitmer%nA  at 
the  rate  of  9  per  cent,  per  annum,  and  accumulated  annually  at 
the  same  rate  from  ihedOth  day  of  April  1810  to  the  date  of 
citation  in  this  action;  add  with  interest  on  the  aooumulated 
balapce,  at  the  aforesfud.  mte,  firomi  the  date  of  citation  to  die 
date  of  final  decree,  and  interest  on  the  accumulated  balance  inm 
tfaedate^of  final  decree  imtU  paym^ott,  at  the  l^alrafce  of  itttop^  ? 
Fwiy  "that  th&  defends  is- entitled  to  dedueliti^,  firotti  iisermmmk 
aooumulations  'of  interest,  of  1  .per  cmt*  tot  <toiaittiafiiiOliy  'Itid  .ihit 
heis  ftirther.  entitled  to  deduetioD  of  the  necesM^alcp^M  of<iie- 
^foiiiimg  thenMiiey  from  Indi&  to  dbis  doimtrf :  ^Pi0d  Q^betr  f«fty 
entitled  to  espenies  ia  thiv  fKToaess;  4Xid  aller  tke^tlor^  Oidi- 
niifiry'ffiat^ooutoKsof  36th  No?eitfbe]faxMii>5th'jE>0ctaibQr  1S3&, 

<  and  repd  th&  whole  defidnces,  so  far«s  attvanad^ior  hmwiiigtMrt 

<  wkb  the  above  findings,  aod  deoerm'  • »  . 


•  ••  - 


Lord  Ordinary,  FuJkrUm,  Act.  Dean  qfFac,  i^Hopa^  and  H,  J,  IZoftcrtea. 

Aiu  Mi/nhflU.  .  Pearson  ^  B6b€rtsm,  W.  S.  and  BwOir^  CmtpkBi  Co. 

W.  S;  Agents.        B.  Clerk. 

C.  R. 
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4  r       « 


I  • 


WILLIAM  MERCER 
against 

WILLIAM  DUNCAN. 


'PRdCBss,—RBcx AIMING  NoTB.-— R«cott0.^-Whefe  a  summoiis 
'^oiicltideci  agahi^  separate  defendei^  reftpectiveljr,  each  on  d&tinfct 
^^i^und^  6f  'debt',  and  a  reelaiming  note  against  tbe  disinissal  bf  a 
^yfelfeWafy  defence  pleaded  "by  one  of'tbem,  bad'appehded  to  It 
iiflff'^ffiki'pM't  of 'ifie  Gammons  whicb  ^applied  to  the  iddividtial  db- 
^ffii^^  rtelahhing, — ati  objection  by  tbe  respondent  to  the  cbmj^ 
^l^i^  Of  iii^  note,  on  the  grotmd  that  the  whole  stnnmons  Sieas  not 
^«{<^iid,  was  wpelled.       '  '       "  '    '    '    ; 

^^^•^fM^mttm*        'Mu Jnanh  Barm. .       W.  Mrar,  Wi S^  tmd IK .B^kitf 
S,  S,  C.  Agents.  B.  Clerk. 

C  R* 


io>  /  FIRST  DIVISION. 

^  -m.  CI:  29th  May  1838. 

WILLIAM  HAGGART 
OffoinH 

^  •  THOMAS  MILLER. 

.  jRicagrQff*-^TACK.i — In  this  case  it  was  found  that  a  £eiotor  &r  a 
Amyopdy  mith  ix^wer  to  manage  laads,  and  dcaw  and  recover  the 
a^bIa  itbeimCt.  who'bad  notarially  intimated  his  poiwers  to  the  tsDastB, 
l^fqU  ,aathority>  on  entering  into  a  new  kaae,  in  Deoember, 
wj^ich  .atiipnlated  that  tbe  rent  for  the-  ydav^  as  hum  JMaKtkuDas.  pre- 
e^dinjg^f.  iwiaa  Do  foil  dute  «t  Martinmaa  next,  to  rooeiTe  an  ai^icipated 
^mymi^firtof.relil  made  by  granting  a  bill  unieQ  jcotdwato  wiAh<  the 
Jaaa«,  «iid  that  the  tenant  who  paid  that  bill*'  bonafide^  to  tha.  fac- 
tor before  the  legal  term,  could  not  afterwards.be  called  on  thy  tiie 
landlord  to  pay  the  rent  over  again. 

Lord  Ofdioary,  BiBetUm,        Act.  Whiphmn,        Alt.  Sol'Gen,(lMkiifitrd,)  Deas. 
J,  Tayhr,  S.  S.  C.  and  J,  Lebum,  S.  S.  C.  Agcnis.        B,  Cletk. 

C*  R. 
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No.  Gil.  :    k  »(M* ;4f0y  l«88;- 


•  .   •':'5-:i.' 


JAMES  JOHN  FRASE»,:W.S.       *  .  ,v. 


't  ..;  1 


THOMAS  GUTHRIE  WRIGHT^  W.  fiv  mb  PATfilGK 

C.QCIKBURN5     AoCOUKTANTy    AI9&    I^BOVE9KifUil«wCOM»iL^ 

JOHN  GORDON  oi-  Clihit.  •      i .  ..     Vf "'  : 

Aii^lTBA'uoKi.'^CoBRUPTioN. — Cirfiutmionces  wh^^arbUm^m 
taimkmifWff^  md  judicial  reftrenc^^  kmrinfi  pr^iosedifo  ihmifor^- 
.  fM  ^^49^.  tff^  agv^mmt  -should  be  entet^  intit  Jin*  ^tmak»(ttiM^.M 
,^m^eqi^eHce  qf  the  great  trouMe  to  be.underiakeu^;\a9id'ihi9iJfrth^ 
p^sal,u>as  made  at  the  Jir^t  meeting  of  the  partie$i>afuifvi0e^miUfy^ 
ern^ied  ,in  a  mimUe  of  obUgatifm^  signed  ig  thfyffoHimi'^ipd 
lagged  with  the  arbiters  after  their  wtt»$  were  prsjpareiUiiuid^apt 
any  awmrd  was  *  issued^  M  an  aatian  to  Jmo^  itdsdared  tkatitker. 
proceedings  tinder  the  submissiau  tmd  references  msreineptf  lOmAe  . 
greimd  rf  corruption  in  the  arbiiersy  in  respsot^of-'thsiK'eaoeKiitf 
the  obligation  f^  remuneration  ;    a  special  v&dictiaitmff  ybecsr 
agreed  on  kg,  the  parties  at  ajwrg  trial;  andthe.  question  toft  Jam 
being  reserved  far  the  judgment^  th$  Courts  uAetkefi^tke  jnim^' 
^  obligation  vms  isrernj^uSy  and  corruptly,  exactei,  ^f^vfktrnf i<m( 
obtained  from  the  parties  by  the  arbiters^  contrary  *to^  themdaiy^ 
iu.  arbiter^ — held  ihat  judgment  should  be  enter^  n^pi  jfir  4he-  de^ 
fender^.  .;.,..  n  j  k  .»•  /i-.n  t?!" 

NarraUve.  C0I.PHEL    GOBOODT   brOUgbt  AA  acUOD   of   OOtot  ttC|diir«fltOMQ9 

ag^ioat  the  {mrauer^  wlip  had  been  hia  lawageot ;  andtlM^yumuer,/ 
on  the  other  hand^  bcought  an  Aetuw^-forpaymaiit^grtui^.C^^  ' 
Gomlon.  Those  actional  were  retniUed,  on  IStth.lCflljfLJjSi&ly^jttt 
Mr  Gutharie  Wright^  the  defender,  as.  Auditor  efConrV  so  feras 
reltUied  to  the  taxatioa-  of  tbe  btaineea  aooouflte^.aBdto  Heaora 
Weight  and  Ginran»  aa  to  the  general  acoonntkig.  ■  •  v  :.t  J 
On  the  l«th:aod  I9th  Noveinber  1831,  tibe  |ibv1ies]>a^reed^tia 
certain  ccoiditions,  ^  to  enter  into  a  judietii  «^ereneio  of.  all. {no- 

<  cesses  at  present  depending  bbtwizt^hetti,  andxtf  all  efadsftspJi^BeB^ 

<  tiooa  and  dbputes  of  whatever  nalure  df  description  oampteheDdei 
*  under  saidprooedses,  or  otheRwbe  oompeleot:  16  theme  partf ' 

<  against  the  other,  to  the^  final  decision  of  Thomaa  Gntkf  le  Wijgbt 

<  and  Patrick  CodKburn,  Eaquiresi  accountants  taEdinbuiig^jttdi- 
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'  cial  referees  mutually  chosen  by  the  parties,  whom  failing,  by  30  May  I83a 

*  difference  of  opinion,  to  any  person  to  be  named  by  them  as  overs-    '^^^^^^ 

*  man/  /  ..  -  ^     \    .     .  »  Gordon  and 

The  parties  also  entered  into  a  submission  <  for  the  final  dispo*  ^^^"' 

*  sal-'aod  a^dtjtistiftetit  of  all  claims,  demands,  questions  or  disputes  Namuye. 
^  subsisting  between,  or  competent  to  the  one  party  against  the 

^  other,  not  com^^eh^nded)  ctnder  the  prbcesses  agreed  to  be  judi* 
'  cially  referred  in  manner  foresaid*' 

ziMt  Andrefcr  Jamiesoui  as  managing  delrk  £ot  the- pursuer,' Mr 

Frasef  ,>  otteaded  Tsriovd  meetings  of  the  arbiters  in  the  beghming 

of  1832 ;  and  at  one  of  the  eadier  meetings  a  oonversatioo  took 

place  as  to  the  remuneration  of  the  arbiters.     Cockbum,  upon  that 

oMamv,  stated  that  he  had  looked  into  the  proceedings  in  those 

referenees,  and  that  be  saw  from  the  variety  of  accounts  that  they 

would' be  attended  with  a  great  deal  of  labour;  and  he  thought  it 

was'kut  reaitonable  that  some  afrangement  should  be  gone  into, 

whereby  the  parties  should  be  bound,  conjunctly  and  sevendly,  for 

the  general  expenses  of  the  references  and  submission,  by  which 

Janiesoii  understDod  was  meant  to  be  included  a  due  renrane- 

ratioif  tb  the  adbiters  themselves.    Jamieson  coimmunicated  this 

to  Praser^  who  stated  tbat  he  had  no  objection  to  go  into  the  ar- 

Tftag^anoaty  so  far  as  he  was  concerned.    Jamieson  received  a  letter 

from  Oodabttril,  dated  2dd  April  1832,  of  which  be  sent  a  copy 

tbesalDe  day  in  a  letter  to  Mr  Bennett,  W«  S.  agent  for  Colonel 

Gmreba^  vrhidi  tw(>  Idtterd  aro  as  folkrws :  23<;  April  1882«— Re- 

'  fcveoee^  Qobbok  v.  Frasbr. — I  understand  that*  the  proposed 

'  minAit%  olrddring  the  parties,  jointly  and  sever  ally,  to  pay  the  ar* 

'  biters  a  reonmeratibn  for  their  professioiial  services  and  trouble 

'  that  may  be  incurred  in  the  course  of  submission,  has  not  yet 

*  been  lodged  with  the  clerk  to  the  submission.  It  would  be  very 
^  desirable- thai  this  should  be  done  before  farther  procedure.  I  am,' 
&Q^  (SJgMd)  <  Pat.  Cocilburn.'  <  Edinburgh,  61.  Queen 
^  Stueety  iSdAprU  I832» — Submission,  Colombo  Gordon  and  Mr 

*  FRASBR.*-^Dear  Sir,  Prefixed,  I  beg  to  send  you  copy  of  a  letter 

*  I  fasrre  jost  received  from  Mr  Coekbum  in  regard  to  this  case. 

*  i  tratt  j6u  will  get  the  minute  aHnded  to  signed  by  Colonel 

*  Gordon  before  he  leaves  town,  that  it  may  be  lodged  with  the 

*  derk  vitlMmt  furth;er  delay.     Mr  Fraser  is  quite  ready  to  mgn  it. 

*  I  am,  dear  Sir,  yours  truly.'    (Signed)     <  And.  Jamieson.^ 
(Addressed)     *  Jaicbs  Bbnnbtt,  Esq.  W.  &' 

The  conversation  with  Co^burn  took  place  previous  to  the  date 
of  these  letters.  The  following  drafik-minute,  referred  to  in  these 
letters,  was  prepstred  by  Jamieson,  under  his  general  instructions 
from  Fraaer  to  forward  the  case,  but  it  had  not  previously  been  seen 
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Fraaer  o. 
Gorcbn  and 
Others. 

Narrmthra* 


ao  May  lasa  by  Fraser :  <  The  panties  h^mbj  agn&eAohold  thfeqMmt  3Ute, 

and  bind  and  oblige  themsdfea^  oonjuncdy  Bx^^vgrmdlfplnmA 
remuneration  and  fees  which  may  be  fixed  on  aspFOpejtttabki^ridi 
or  whieli  the  parties  nia^  be  decerned  to  pay,  eidier  by  the  aibi- 
ters  or  referees,  or  by  the  Lords  Orduiary  bf  'whimiim^^kkmA 
actions  referred  were  remitted  to  diem  respei^vely  to  the  arMtm 
and  referees,  in  name  af<  arbiters-  and  rdTeteedPfees,  afld^  any 
lawyer  or  lawyers,  accountants  or  others,  whose  i^ffioiawBSAiaiU' 
tance  they  may  find  it  proper  and  necessary  to  takid^  ^aiid^  to-Ae 
clerk  to  the  sidimiasion  a&d  references^  But  it  is  hMhfmkpimij 
declared  and  agreed  npon,  that  it  shall  be^  iii^  the  power  ol^^^ 
biters  and  i«ferees  to  fix  and  determine  what  pntpeitioBPofsdA 
remunearation  and  fees  each  party  oegfat  to  payv  i»A  iodM^flMid 
ordain  them,  to  pay  such  proportions  respecdvdy,  erto  doMMiaiid 
ordain<  any  one  of  the  parties  to  pay  the  whole,  if  Aeif  ^slMlhM 
cause,  so  as  the  parties  may  operate  their  rdHef  agttfaMMHiiilii^ 
odneitt  should  ftny  one^of  them,  in  consefpencie  of  ihitf  Mua^gmsm 
and  agreeanent,  have  to  pay  more  than  the  proportfeti'OtiidMtHMf 
siddreittuneratioA  and  fees  which  he  sballbe  Mnd  Hiddi  liftM? 

*  The  aiibiters  pfooeeded^  aftei(1he'eaQ9«r8alhMft''oir'thbi^^ii^^ 
Clo^jbuvQ,  vitb  the  bu^inees  ef  sthe  referenifaititad)sBliMiiffilitoyiid 
i|^'9mi('tib(^«d9rslwdjbg  ^« Jamteson^  tfaat^thiuqblifdiiiiMMMM 
Ifiiin  tbiit>«»Qjt^W«tieo'waS'to  be^rai^^  siirittM^  riM^ 
V^lh^J  «t^ted  jto  tiieiithat  he  had  m  dWbtnM^ferttMr  iliM*|d 
in(ai*< :  HeWet  gotbaoktbeihifaiutiefi^amBemettJ  nO^itMtigiR 
•AtHrUliSSIty  Coehbum  addressed  a  lett^  tb^  HobotsovJiHd  Vukmi 
as  agte^lfiifor  Ci^laiiel  ^dardtev  statbg,  that  as  tbgi  mi uiiterirttqfcf 
beett  lodged,  it  wtfa  pp<qper  tbe^matter  should  he  iiowtwtlted;0<*7o  ' 

{n<  answer  to  this)  letter^  Gdleael  Gordon's  agents  stuMl^^i  hiW^ 
^  have  C!okmel  Gordon's -autiiority  for  siguing'  such^vrtittM  aS^ynd 

<  propose^  for  remuneration  to  the  judicid  referee^' aadislHittAiidi^ 
«  with  prepare  end  lodgt^  it  with  the  elerii  %b  Cte  sidMnMoiiL*^'  • 

In  themei^  ef  Febmary  1833>  Cockbuni,  havrng^JMsriietliiaf 
Ho  obligation  had  been  lodged  in  the  submisshm,  himsolf'  pwyal^ 
a  df&ft  of  one ;  and  on  28th  February,  the  elbrk  tcr  ths^'MibiiAiAiiJ 
and  references,  by  direction  of  the  arbiters  and  refenccs,  ttnMO^M 
to  the  pursuer  the  following  letter,  inclosing  the  minute  iHrttt^'lU 
arbiters  and  referees  condideved  necessary  (so^besigiileAbfAe^- 
ties,  and  which  was  signed  by  them,  and  dated  28th  Febroary 
1833.  The  minute  and  letter  were  as  follow  :  <  1  send  you  i 
^nunalebythe  parties  in  the  submission  and  judicial  refereooes 

*  between  Cbton^l  tSbrdon  and  you,  which  the  arbiters  and  referees 

<  considered  necessary  to  be  s^ned  azMl  given. in  before  they  Issue 

*  their  notes  in  the  accounting ;  and  as  these,  notas^^Mn^  now  i^arfj 
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'^.td'te iasitod^.  I  will  ibank  yoa  to- return  Ae-  minute,  signed,  to-  ^  ^^f  isdS. 
f  mxhron.btmoott.    Mr  Bennett  hBM  taken  a  copy  of  the  minute,  p^^^^^^^ 
'ittli-Jh^MfSrthet'CSoloQel  Gordon  id  ready  to  sign  it.  GMon  «iid 

.1       :    ;  (Signed)        *  Adam-  Smmh/   '  ^^*^ 

{Addfdssed)  :  ^  Jambs  John  Fhasbr,  Bsq.  W.  S/  NariMUfe. 

•'«,'..•  ^  •'•  • 

yr.^.  yb^J9TK0>^2Sih  February  ISM^-^Tbe  parties,  considering  that 
•^^ Ae  ^vUters^  and  jodloial  referees  hsi^ve  alrea^  had  a  great  deal  of 
Atronblei  and  spent  mueh  of  their  time  in  considering  the  eiatms 
^  and.jdQadinga  of  the  parties,  and  makmg  notes  tfaereon,  and  that 
Vih^oluiy  still  hwe  a  good  deal  of  trouble  before  prononneing' their 
^•decre€Hirbftiial  or  avard,  and  that  it  is  reasonable  they  should  be 
f  JUly  reitmneraled  for  their  services,  and  indemnified  fi)r  the  time 

*  besomed  by  them  on  the  business ;  the  pttrttes,  therefore,  without 
\  pnjutioe  to  the  legal  claims  of  the  arbiters  and  judicial  referee^, 
Vapdnotwitbstatidmg  of  any  law  or  practice  to  the  contrary,  het^y 
^  agre%  asd  hind  and  oblige  themselves  and  their  heirs,  isxecutors 
^a»d  suceesaors,  joiatly  and  severally,  to*  nMke- payittsut  to  tti6 
^  deds  to  the  anbmission  of  the  joint  esepenses  of  thil  MAifti]«^n 
^aad  jttdksia)  references,  and  of  the  decree  or^decre^e-^il^itraV  or 
Imni  Jbterikn  or  final#  which  may  AiHow  thereon^  fatchi^g'^rea^ 
!j#9AUei0ildyifopeff  remnnoraiaon  td  tie  aiUteri^  aiMi  Judltsiid  t^ 
M^QM  jM^'Otiff  for  their  professional^  seririeiMM'^MfeiMA^^ 
«|br  Aft  tine  and  trouble  already  beirtxmed,  or  ^  be^  yet  bUMoW^ 
fibyrthiM^t  in  the  whole  matters  felling  under  the  sobnnssioil'  aild 
ttisdisttd  referemses,  and  also  a  fee  to  any  oversmau  wfaormiif  be 
^•i^lMMledy  iu'  case  of  the  arbiters  and  judicial  referees  dtfMug  in 

*  opinion^  and  fees  to  counsel  who  maybe  consuHed^by  the arbfilers 
^sibd  judicial  referees,  in  case  of  difficulty,  in  terms  of  the  snbttiis- 
^sioBf  roKsning  to  the  parties  severally  such  claim  of  relief  as  may 
^  be  found-due  from  die  one  party  to  the  otber^  for  the  whole  or  A 

*  part  of  the  said  expenses,  as  tbB  same  may  be  detennined  in  the 
^  eoiarae  of  the  submission  or  judicial  references,  or  ol^erwise ;  and 
^  inciue  any  difference  of  opinion  or  difficulty  should  occur  in  re* 

*  giurd  to  the  »tent  of  the  remuneration  to  the  arbiters  and  judicial 
'  refeneesor  overaman^  it  is herelvf  agreed,  that  the  same  shidi  be 
'tVeferred  to  the.  S«^citor^General  for  the  time  being,  who  shall 
^  hav^^QWev  to  fix  aaod^mocUfy  the  same,' &o. 

I  ( Signed)        *  James  J*  FnASER. 

*  Ja«  Bbnnbtt, 

•       :    *ffor€dlmMl.GpnlDiHinvjrtBeol' 

'  A  mmdaM^of  this  d«t9,' 

'  The  airblferi^,  ujfjron  the  minute  being  signed,  proceeded  with  the 
'submisdion  and  references,  and  pronounced  a  decreet-arbitral  in  the 
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30  May  1898.  submissiot),  and  awards  in  the  sereral  actions  submitted  to  then,  to 
which  due  authority  was  afterwards  interponed  by  the  Comt. 

The  present  action  of  reduction  and  declarator  was  broogbtbj 
the  pursuer^  to  have  the  whole  proceedings  under  the  refereooa 
and  submission  declared  to  be  inept  and  null,  on  the  ground  of  o(v- 
ruption ;  and  issues  were  prepared  for  trying  the  case  before  a  jorj. 

At  the  trial,  after  certain  procedure  had  taken  place,  the  coubkI 
for  the  parties  agreed  to  embody  the  whole  documentary  erideoee^ 
and  facts  admitted  and  established,  in  the  form  of  a  special  Terdiet, 
the  jury  saying,  *  that  if  the  Court  of  Session  shall  be  of  opinioadiit 
^  the  said  arbiters,  or  either  of  them,  did,  in  point  of  law,  contraj 

*  to  their  or  his  duty  as  arbiters  or  arbiter,  wrongfully  and  cat' 

*  ruptly  exact  or  require  and  obtain  from  the  parties  to  tka  ttU 

<  submission  the  said  writing  or  obligation,  dated  28th  Februsy 

<  1833,  then,  in  respect  of  the  matters  proven  before  than,  thqf 

*  find  for  the  pursuer.     But  if  the  Court  shall  be  of  opnion  Ait 

*  the  said  defenders  did  not,  in  point  of  law,  contrary  to  thdrdo^ 
'  as  arbiters  or  arbiter,  wrongfully  and  corruptly  exact  or  rei|aire 

<  and  obtain  from  the  parties  to  the  said  submission  the  said  wridi; 

<  or  obligation,  then,  in  respect  of  the  said  matters  proyen  befot 

*  them,  they  find  for  the  defenders/ 


Pursuer*! 
Pleas, 


Counsel  haying  been  called  on. 

Dean  of  Faculty  and  Robertson^  for  the  pursuer. — The  qnesliii 
is  not  as  to  motives,  but  in  point  of  law  alone.  The  exactiimor 
stipulation  is  held  proved ;  and  the  question  is,  was  it  wronghilj 
and  corruptly  exacted  in  point  of  law  ?  There  was  either  a  8ti]»* 
lation  at  the  outset,  upon  which  the  arbiters  agreed  to  act  or  wkj 
and  that  should  have  been  put  to  the  jury.  Is  this  Court  eotilM 
to  draw  the  inference  from  the  combined  facts  ?  The  referentts 
and  submission  were  parts  of  one  contract.  The  reference  id  dtf 
submission  was  meant  to  be  a  general  reference.  The  subnusan 
was  not  an  independent  agreement  separate  from  the  judicial  n* 
ferences.  The  acceptance  of  the  submission  was  the  acceptssoerf 
the  references ;  and  the  submission  embraced  all  questions,  and  tk 
actions  between  the  parties.  The  minute  of  reference  is  the  foo- 
dation  of  the  submission.  At  the  date  of  acceptance  of  the  sd)* 
mission  there  was  no  stipulation  for  remuneration :  there  was  tf 
such  condition.  But  it  has  been  said,  the  arbiters  were  employol 
as  professional  men,  and  could  insist  on  security  for  remun^itifis* 
There  is  no  such  doctrine  in  the  law  of  Scotland  in  regard  to  Ik 
irresponsible  office  of  arbiters.  Is  this  a  fitting  and  deoent  jmp- 
sion  ?  Parties,  after  submitting,  are  in  the  hands  of  the  arhiten, 
and  in  the  dread  of  the  arbiters.     It  is  corrupt  for  an  arbiter  to 
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lookito'tbecknotomentA  •  It  tdnto^faeaBOidiof  arldAora*  ^  A  «liV«H  «rM«ri«^ 
ihtikavM  paymeiii,  befbrB.a  sabniiflsiM  U  «QCqitedf  is  aajEigree-  f^^^^j^^^^' 
^3Hatf>€f>  pnties  not  ib  the  power  of  the  arbUera.    Ai^imilatbn  Gord0tmM§ 
-  «ftdr  aneptBiKe,  is  when  (parties  s^e  in  the  power  wd  4r«ad  oC  tba  ^^"^. ' . 
«r^itetf» 'The oasexyf MaocaIkim«. I/awrie^^6th Jtine  1810> F» C,  panuer't 
:  iiatje  vcfereaee  of  measures  to  measurerB^  as  to  ft  certain  quontity  ^^^^ 
vtFtortain  rstos^    All  questions  of  law  may  «»erge  in  questions  of 
'aoanmixngw     The  onus  is  on  the  defenders  to  niakeout  the  dateof 
'  Aeiqigreenient.     Tbw  ease  is  founded  on  its  date.    If  there,  was 
'WDWBGeptanco  before  the  conrersation,  whatsigniBes  the  conv^rsa^ 
tioa.     Oould  a  Torbal  stipulation  previously  be  legally  wuta  effec- 
itaul  fltfteraJBoeptaoQe  ?  The  question  is,  Was  this  wroi^  in  pointof 
^-iasr?  It  was  a*  corrupt  conpAalsiUff  for  Mr  Coekbum  to  write  that 
Colo«el  Gordon's  agent  had  taken  a  copy  of  the  agreemeotf  rand 
iJVaaer.was  to  sign  it  to-morrow*     The  case  is  the  same  osthabof 
/tOBirvL  Gih»  IStk  Jan.  1738,  (M.  664,)  with  this  difference,  which 
■  ■wlwn^ia  case  worse  than  Blair's,  that  the  proposed  decreot^in 
Hob  was^gned,  and  could  not  be  altered ;  M.  664,  Blair  p»  Qib, 
« tflfalm^'  jMiirmHsUf  3«     See  JElthies*  Nates.    Payment  of  a  gsa* 
tuity  there  was  held  legal  bribery  and  corruption ;  {  Seuion  Papers 
in  Elchies.)     As  to  the  stipulation  about  the  submission  to  the  So- 
licitor-General, that  was  exacting  security  for  an  honorary  to  be 
'fixedhy  a;  submission  within  a  submission,     llie  piissuer's  pleas 
'  ihcrdapo  are^  1.  An  arbiter  cannot  prosecute  for  his  fee»    2.  He 
I'  Mmmt;  secure  his-  payment  by  withholding  the  decreet-arbitral.    3. 
.  Jlimg  ceip|Mdsitor  to  secure  payment  by  die  arbiter  is  as  fatal  as 
. « witkhokUng  f bedecree.    4.  The  character  of  referees  is  inseparable 
:  flioBirtbat  of  arbiters.    5. .  If.  it  is  corrupt^  after.a  judicial  reference, 
-  -^vp^ooe  f>arty  to  pay  a  fee  to  a  referee,  and  get  back  the  hal£  from 
'tiie  other,  it  was  more  unjustifiable,  if  the  law  so  iq)portioned  it,  in 
Hsftathiler  to  stipulate  for  his  fee,  assuming  the  decision  in  Blair's 
case  to  be  right*    But  it  was  said,  the  demand  for  payment  was 
:  ior  pinrfessional  employment.     This  is  not  reconcileable  with  the 
dofiteine  of  tiie  law  of  Scotland.     Kennedy's  case  is  directiy  in 
|K)int,  SOth  Jan.  18 1&.     The  same  general  principle  was  also  held 
^  in  Maceallum's  case*     The  defenders'  case  here  is  founded  entirely 
4>n  (ispeciakies,  and  unfounded* 

* 

•  ^MkHer^General  and  Anderson,  for  the  defenders,  pleaded — All  Defendctt* 
rO^aJt  waa  done  by  Mr  Coekbum,  was  to  propose  that  remuneration  ^^^ 
dMMildfbegrsntiMl  to  the  arbiters,  such  as  was  reasonable,  and  no  ex* 
acim  was  made.  This  proposal  was  made  truly  at  the  first  meet<p 
.  isg-of  parties  in  March  1832 ;  and  in  a  case  of  alleged  corruption, 
live  letters,  proving  that  the  proposal  for  remuneration  was  made 
roL.  xjii.  3  A 
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»»\Uyjy8.  at  the  first  meeting,  must  be  looked  at,  and  these  prored  thatcf 
Y^^y^  that  meeting  an  obligation  was  undertaken  on  the  part  of  Cohmd 
GoNi9f»M>d  Gordon  and  the  pursuer.  The  minute  of  agreement  does  not  cob< 
Others  ^^  power  to  the  arbiters  to  fix  their  own  remuneration  ;  the  Soli« 

Df feeders*  qitor-Gener'al  at  the  time  was  to  determine  this.  The  arUten 
"^*'*  issued  several  awards,  but  none  for  their  remuneration.     There  are 

two  points  which  the  pursuer  must  make  out,  in  order  to  succeed 
in  his  reduction :  l«f.  The  wrongful  exaction  of  the  minute  of  agreoi 
meut ;  aud^  2d^  That  sudi  exaction,  or  obtaining  it,  was  donecor-^ 
ruptl J.  In  this  argument,  a  distmction  maj  be  drawn  b^ween  the 
judicial  references  and  the  submission.  As  to  the  first,  it  is  sound 
law  that  arbiters  may  stipulate  for  remuneration ;  and  if  that  positioa 
is  correct,  it  wiU- dispose  of  a  great  portion  of  this  case«  The  ir<* 
biters  did  not  accept  of  the  submissioB  until  their  first  meeting  oa 
the  ^4th  Marcb  1832,  and  at  that  meeting  the  proposal  for  remib- 
neration  was  made.  The  judicial  refer^ices  were  kept  distinct  from 
the  arbitration,  and  were  accepted  subsequently  to  it.  Indeed  tiieis 
was  no  special  acceptance  of  the  references,  as  the  first  order  es 
them  was  sufficient  for  that  purpose.  Now,  it  lies  on  the  pursuer 
to  prove  the  fact,  that  the  an^angement  fbv  remuneration  was  made 
at  a  meeting  subsequent  to  the  first ;  for  he  maintains  that  the  coT'* 
ruptioa  was  in  making  the  arrangement  after  the  acceptance.  Now 
it  is  saiAj  it  is  only  the  minute  of  February  1832  which  is  to  be 
looked  at  in  this  question ;  but  if  the  Court  are  satisfied  that  tfieA 
was  a  valid  obligation  undertaken  between  the  parties  at  th^  fini 
meeting,  the.defenders  maintain,  thata  minute  subsequently  granted^ 
in  terms  of  a  binding  obligation  previously,  is  no  corruption*  Nov 
it  is  proved  that  Eraser,  the  pursuer,  consented  to  the  arrangencBt; 
(p.  28.  of  special  verdict,)  and  he  signed  the  minute  in  terms  of  i 
landing  obligatipn,-^the  minute  having  merely  reduced  the  previoiii 
^Uigation  into  a  form.  Now,  was  this  wrongfully  and  corruptly 
exacted  ?  If  the  minute  was  executed  in  implement  of  a  legal  8tt» 
'ptlla;feion,  it  was  legally  done,  and  not  wrongfully,  surely  not  coiv 
TUptly.  As  to  die  judicial  references,  therefore,  the  case  is  clear  of 
difficulty.  As  to  tbe  submission,  much  of  what  has  been  saidap 
iplies.^  In  a  submission  there  ds  an  implied  conditioQ  that  there  dial 
be  remuneration,  and  a  stipulation  may  be  made  for  it*  Now,  ii 
there  any  thing  in  tbe  time  of  this  obligation  here  to  infer  cornip- 
'  '  "  '  tion  ?  In  the  minute  the  arbiters  have  no  power  to  fix  the  amcnnt. 
The  Solicitor-General  for  the  time  had  the  powar.  There  is  no^ 
tfaftig  like- extortion  in  this.  Then  it  was  dene  openly,  in  preseofse 
'of  both  parties.  -  Thd  parties  immediately  consented  to  it*  Look 
.to  the  time  at  which  it  was  done  in  the^  std>mi88ion»  The  prqiesal 
^  was  made  before  any  proceedings  w^  had  ia  the  sulMnia»ott ;  net 
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like  tbe  ca«e  of  Kair  v.  Gib.     It  wa8  at  the  first  ^fetbg  of  tbe  30  May  I6«^. 
arlttt^Ts.    If  it  could  be  done  before  acoepliDg,  it  eould  be  done  be-  FrawC^'' 
/ore  tbey  began  to  act-     This  is  nothing  to  infer  corruption^    I^ook  GQfj]on«iidi 
i/o  what  was  really  done.     If  the  parties  had  voluntarily  made  a  pn>>  ^^^^'^ 
jKNsal  for  an  obligation  for  renittneration»  would  that  have  twnted  the  Defenders*  ; 
arrangement?  Now,  Mr  Cockbum  only  says,  remuneration  isreaaoi^  ^*^^'    -    ^ 
able;  andupon thisthepartiescome voluntarily  to  enterintotheagreeir 
jnenty  Is  this  corruption  ?  That  is  to  be  taken  in  connection  with  th? 
iime  at  which  the  thing  was  done.   The  only  case  referred  to,  which 
approximates  this,  is  Blair  v.  Gib,  12th  Jan.  1738,  M.  664.     The 
interlocutor  in  that  case  bears,  bribery  and  corruption ;  but  that  waa 
purely  on  corruption  and  bribery.    A  stipuUtion  for  remuneration 
pending  a  submission  does  not  infer  corruption ;  Maccallnm,  &c«  o. 
lAwrio,  26th  June  1810.    This  is  a  case  of  the  same  nature.   As  to 
jthe  effect  this  stipulation  could  have  had  in  influencing  the  judgment 
of  tbe  arbiters)  or  their  motives,  it  could  have  had  none.     U  an 
Iffbiter  has  a  legal  right  to  insist  against  both  parties,  he  is  in  a 
more  favourable  position  to  judge  impartially,  than  if  he.  has  only 
a  hope  for  remuneration,  which  he  cannot  enforce.     If  one  party 
pays  to  an  arbiter  a  reasonable  remuneration,  he  may  insist  in  re* 
lief  against  the  other ;  Edinburgh  Oil-Gas  Co.  v.  Clyne*s  Trustees, 
6th  Feb.  1835;  Drun^mond  v.  Leslie,  11th  March  1835,  F.  C. 
}sk  looking  at  influence,  this  puts  an  arbiter  in  a  worse  situation,  by 
having  power  of  getting  from  one  party  reanuneration,  and  giving  -     ^ 

i(hat  party  his  right  to  relief  against  the  other.  The  object  of  this 
iSction  is  to  say,  that  tbe  mind  of  the  arbiters  has  been  corrupted, 
mot  on  tbe  ground  of  any  illegal  conduct  on  the  part  of  the  arbir 
iers;  Jack  v.  Cramond,  4th  March  1777,  2  HaiUs^  777 ;  Mont* 
gonaeTjy  13th  June  1798, — all  which  were  decided  on  tbe  ground 
jtbat  the  arbiters  embodied  in  their  award  a  finding  tov  expenses  by 
inistake.  This  only  afforded  ground  for  reducing  as  to  that  part 
.of  the  award ;  for  they  may  have  done  what  was  illegal,  though  not 
what  was  corrupt,  which  is  the  case  alleged  here.  There  is  n^o 
moral  taint  alleged  here,  but  legal  corruption  only.  Now,  it  must 
be  made  out,  not  only  that  the  conditions  of  stipulation  could  not 
he  enforced,  but  that  it  was  legally  corrupt.  We  are  entitled  tfi 
look  to  the  facts,  and  to  draw  the  inference  in  point  of  law,  Tbe 
minute  is  not  to  implement  any  decree  of  the  arbiters  for  remu- 
neration ;  it  is  merely  to  pay  general  expenses.  No  de.cemiture 
was  given  by  the  arbiters  for  tbeir  expenses,  and  it  was  not  intend- 
ed thcty  should  see  the  circumstances  in  which  the  minute  was 
i>btained.  The  conversation  of  Jamieson  was  before  any  claim  was 
Jodged.  The  law  will  justify  such  a  stipulation,  though  it  will  not 
^st«un  it  as  a  perfect  l^al  obligation.     If  tbe  defenders  were  cor« 
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30  May  1836.  rapt  in  what  they  did  as  arbiters,  the  same  applies  equally  to  wlnt 
they  did  as  referees.  The  greater  part  of  their  duty  vas  as  judi- 
cial referees,  very  little  as  arbiters  under  the  submission.  Suppose 
there  had  been  no  submission,  the  conduct  of  the  judicial  referees 
was  quite  correct,  and  are  they  to  be  thought  pure  referees  and 
corrupt  arbiters  ?  The  case  is  not  to  be  considered  apart  from  tlie 
circumstances.  The  Court  is  not  called  on  to  support  the  antece- 
dent obligation  to  grant  the  minute,  but  to  look  at  the  ctrcum- 
stanoes  in  which  the  minute  was  granted,  and  on  the  fact  of  profes- 
sional men  stipulating  before  the  claims  of  parties  were  lodged ; 
and  the  minute  they  took  was  much  less  favourable  than  what  the 
parties  offered  at  first.  The  parties  here  were  legal  accountanti, 
and  entitled  to  remuneration  as  much  as  mercantile  acoountantB. 
It  is  a  question  of  professional  remuneration — ^mere  remoneratioi 
by  honoraries.  The  defenders  need  not  (Uscuss  the  policy  of  lav; 
but  they  would  fear  no  bad  example  from  this  case,  and  no  corrup- 
tion. The  responsibility  from  the  charge  being  made  l^al  ii 
stronger,  both  legally  and  morally,  than  if  such  had  not  been  stipo* 
lated.  It  is  from  this  consideration  the  law  has  not  condemned  t 
stipulation  by  an  arbiter  for  remuneration. 


Opinion  of 
Couru 


The  Court  having  taken  time  to  consider. 

Lard  Justice^Clerk. — This  case  has  been  fully  and  ably  argued 
on  both  sides,  and  the  Court  have  taken  time  to  deliberate  upon  it^ 
considering  it  to  be  a  case  of  importance.  In  regard  to  the  mode 
in  which  this  special  verdict  is  to  be  dealt  with,  I  take  it  to  be 
clear,  that  we  cannot  travel  beyond  it,  and  that  we  must  take  the 
facts  as  they  are  found  by  the  jury,  and  give  effect  to  them  with- 
out attempting  to  deduce  inferences  that  are  not  drawn  by  the  juiy ; 
but  still,  we  must,  in  deciding  the  question  of  law  which  is  left  to 
the  Court  in  the  close  of  the  verdict,  take  the  whole  facts  that  are 
found  in  the  face  of  the  verdict  into  consideration.  This  is  not  t 
special  case,  such  as  that  of  Donaldson  and  Pinkerton,  but  a  specU 
verdict,  which  finds  certain  facts  by  which  the  Court  must  be  guided 
in  theur  application  of  the  law.  If  the  facts  are  not  ascertabed 
with  sufficient  precision,  it  is  competent  for  the  Court  to  direct  the 
jury  to  try  the  case  again,  in  order  to  remove  all  grounds  of  doubt 
Keeping  then  in  view,  as  we  must,  the  whole  facts  found  by  die 
jury,  we  have  only  to  take  into  consideration  the  concluding  words 
of  the  verdict :  '  And  the  jury  further  say,  that  if  the  Court  of 
^  Session  shall  be  of  opinion  that  the  said  arbiter,  or  either  oi  tbem, 
^  did^  in  point  of  law,  contrary  to  their  or  his  duty  as  arbiter  or  ar- 

*  biters,  wrongfully  and  corruptly  exact  or  require  and  obtain  froa 

*  the  parties  to  the  said  submission,  the  said  writing  or  obligat]oii» 
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^  dated  28th  February  ISBB,  tben,  in  respect  of  the  matters  proven  so  Mny  1833. 
f  before  them,  they  find  for  the  pursuers ;'  and  then  the  reverse  ^^^^^^f"^^ 
is  said  as  to  the  defenders.  Before  the  pursuer  can  have  the  full  Gordon  and 
-benefit  of  the  finding  in  his  favour,  the  Court  must  be  of  the  en-  ^^^^^"- 
tire  opinion  in  point  of  law  that  is  here  put ;  but  it  is  also  pos-  OpinioD  oi 
sible  that  the  Court,  while  it  is  in  part  of  opinion  in  point  of  law,  for  ^^^^ 
.example,  that  it  was  contrary  to  the  duty  of  arbiters,  and  to  a  cer- 
tain extent,  was  wrongful  to  exact  or  require  and  obtain  the  obli- 
gation in  question  from  the  parties,  yet  it  may  not  follow  that  what 
•was  done  was  done  corruptly,  and  there  is  nothing  to  preclude  our 
BO  finding.  Now,  keeping  in  view  every  thing  that  is  found  on 
the  face  of  the  verdict  as  to  the  depending  actions,  the  judicial  re- 
ferences to  Messrs  Cockbum  and  Wright,  the  subsequent  submis- 
sion of  the  parties  to  them,  referring  to  and  embodying  in  it  the 
arguments  to  the  judicial  references,  and  also  submitting  all  actions 
and  claims  existing  between  the  parties,  and  the  whole  proceedings 
that  are  subsequently  detailed,  I  cannot  arrive  at  tUe  conclusion,  that 
the  writing  or  obligation  that  was  ultimately  demanded  by  the  arbi- 
ters, and  granted  by  the  parties  on  the  28th  February  1 833,  was  cor- 
ruptly demanded  and  obtained,  either  in  amoral  or  a  legal  sense  of  the 
term  corruptly.  Although  the  pursuer  distinctly  stated  to  his  counsel 
that  he  disclaimed  all  idea  of  imputing  moral  or  personal  corruption  to 
llie  defender,  I  cannot  say  that  I  understand  how  he  can  still  insist 
that  their  conduct  was  legally  corrupt.  Thetcrms  of  theregulations*, 
in  warranting  the  reduction  of  the  decree-arbitral  only  on  the 
pounds  of  corruption,  bribery  or  falsehood,  must  be  viewed  as 
jresting  upon  the  pliun  acceptation  of  the  terms  used ;  and  where  the 
Court  has  found  that  bribery  and  corruption  were  relevantly  proved, 
as  in  the  case  of  Blair  and  Gib,  it  plainly  appears,  when  the  na^ 
ture  of  that  case  is  investigated,  however  succinct  the  report  in 
Elchies  ipay  be,  that  the  Court  was  satisfied  that  the  conduct  of 
the  arbiters  w,as  tainted  with  actual  corruption.  I  cannot  hold  that 
case  of  Blair  as  affording  any  precedent  for  the  decision  of  the  pre- 
sent case,  as  we  have  clear  ground  for  holding  that  the  arbiters  in 
it  had  manifestly  lent  themselves  to  one  of  the  parties,  and  had 
actually  previously  benefited  in  regard  to  debts,  as  well  as  by  with- 
holding the  decree  till  fees  were  paid.  But  when  the  whole  facts 
.here  are  taken  uoito  view,  although  there  had,  in  December  1831, 
been  acceptance  of  the  submission  (and  which  I  must  hold  are  ex- 
pressly narrated  in  it)  before  the  matter  of  remuneration  was  meur 
tioned,  yet  nothing  material  had  in  fact  been  done  by  the  arbiters 
)»6fore  Mr  Cockbum  brought  the  remuneration  for  the  professional 
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^ 'May  183a  ttouble  4}f  the  arbiters  forward.     That  this  certainly  was  stated  at 
one  of  the  earlier  meetings,  viz.  on  the  24th  March,  dd  of  Af/A 
or  5th  of  April  1832,  as  established  bythe  verdict;  was  aasenied  t« 
by  the  parties ;  and  as  a  draft  minute  was  prepared  by  Mr  Fraaer's 
agent,  and  had  all  along  been  understood  on  his  part  as  agreed  to^ 
and  the  completion  only  neglected  by  not  being  regulariy  signed 
•till  the  renewed  correspondence  and  transmission  of  the  miaute  la 
•question  by  Mr  Cockburn,  which  the  parties  signed  on  28th  Fe» 
bruary  1833,  it  seems  altogether  impossible  to  hold  that  it  was 
'«gned  or  obtained  corruptly  in  any  sense  of  the  term.     Had  the 
fact  been  established,  that  before  signing  their  aeceptaoce  of  tht 
-submission,  the  arbiters,  in  reference  to  the  magnitude  and  iavolved 
nature  of  the  accounts  and  transactions  submitted  to  them  profes* 
aonally,  insisted  in  obtaining  the  obligation  in  question,  there  aaeas 
little  ground  for  doubting,  that  notwithstanding  the  clear  rvile  af 
law,  that  arbiters  cannot  in  an  ordinary  case  either  claim  for  or  aat 
for  their  own  remuneration,  no  objection  could  in  law  have  lain  ta 
the  proceeding.     That  is  at  least  the  decided  opinion  of  Preaideot 
Blair,  even  though  he  dissented  from  the  judgment  in  the  easeaf 
'Maccallum.     He  there  said,  while  holding  that  the  arbiters  conM 
not  prosecute  for  their  fees,  *  the  general  rule  being  bo  dUaliiiet 
^  and  well  established,  it  was  in  the  power  of  parties  to  aymd  its 
^  operation,  by  expressly  stipulating  the  amount  of  their  reoom- 
<  pense  before  accepting  of  the  submission.    This  expedient  bad  not 
•<  been  adopted,  and  the  case  was  left  to  the  general  rule.'     Bat 
though  Mr  Cockburn  did  not  bring  forward  the  subject  of  reiDiiDe<> 
ration  till  after  the  formal  acceptance  of  the  submission,   yel  it 
Slaving  clearly  been  before  any  material  step  of  procedure  took 
place,  its  having  been  fully  relied  on  as  acceded  to,  and  the  fact  ^ 
its  having  been  so  understood  by  the  parties,  though  the  fbnaer 
minute  of  agreement  had  been  delayed,  must  be  sufficient  to  de- 
monstrate that  the  arbiters,  in  requiring  it,  at  least,  tabe  com|det8d 
hefore  issuing  their  notes,  were  not  actuated  by  corrupt  motiv^es; 
and  therefore  it  is  that  I  cannot  bring  myself  to  affirm  that  part  of 
the  proposition  in  point  of  law,  which  is  put  as  the  prelimioaij 
of  the  finding  of  the  jury  for  the  pursuer.     I  adopt  the  words  df 
Lord  Justice- Clerk  Miller,  in  the  case  of  Jack  v.  Cramond,  4lh 
March  1777,  as  given  by  Lord  Hailes,  p.  753:  *  I  eaaaot  say  this 
^was.a  corrupt  bargain,  when  it  does  not  appear  that  the  arbiters 
>  meant  to  take  any  undue  advantage.' 

In  that  case  the  Court  altered  and  returned  to  Lord  Hailas'  in* 
terlocutor,  (which  had  allowed  the  award  to  subsist  in  other  rfr- 
spects»)  with  this  addition,  <  that  the  decemiture  was  illegal,  and 
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i  tbst  it  did  Hot  appear  that  the  arbiters  had  acted  corruptly,  or  30  May  !8dfti 

*  from  bad  motiyes/  F^^nTT^ 

Lord  Olenlee. — I  am  inclined  to  view  this  case  in  the  same  way  Gordon  and 
as  if  this  had  been  a  reduction  of  the  decreefc-arbitral.     We  must  ^'^^ 
hold  the  pronouncing  of  the  decree  to  be  part  of  the  eyidence  io  Opinaoa  of    ) 
sapport  of  the  pursuer's  plea,  that  that  decree  was  pronounced  cor-  ^^^  -      * 
mptly*    Now,  if  we  had  been  in  a  reduction  of  the  decree,  I  could 
have  had  no  earthly  doubt  about  sustaining  it ;  and  there  are  a 
Tariety  of  decisions  upon  which  it  could  be  supported.     There 
was  no  decision  of  any  thing  by  the  arbiters  in  favour  of  themselves; 
There  have  been,  indeed,  stronger  cases,  such  as  that  of  Blair,  where 
there  was  no  stipulation  either  before  or  after  acceptance,  but  there 
Vas  a  decision  in  favour  of  the  clerk  for  his  fee.     That  was  a  strong 
eiise.    But  the  Court  was  satisfied  the  arbiter  had  been  guilty  of  a 
bhmder ;  but  with  respect  to  the  rest  of  the  decreet,  held,  that 
although  part  of  it  was  ultra  vires,  it  might  iiubsist  as  to  the  resty 
and  it  was  sustained  as  betwixt  the  parties.     I  was  at  the  time 
puzzled  as  to  the  difference  betwiit  a  stipulation  made  before  and 
after  acceptance,  and  I  am  sensible  that  cases  may  present  thern^ 
selves  in  a  seriously  different  aspect  in  that  respect.     There  are 
derisions  which  find  the  taking  of  an  obligation  to  pay,  or  taking 
payment  of  the  expenses  from  one  of  the  parties,  and  banding  the 
decree  over  to  him,  to  be  corrupt,  so  as  to  render  the  whole  pro« 
ceeding  void.     It  becomes  a  question  of  circumstances,  how  far  the 
taking  of  the  minute  here,  after  acceptance,  voided  the  procedure* 
It  is  difficult  to  see  a  solid  distinction  betwixt  taking  the  minute 
afterwards,  or  in  the  deed  of  submission.    I  cannot  say  that  the 
mere  fact  of  taking  it  after,  is  sufficient  to  infer  corruption.     Thd 
decision  of  the  First  Division,  in  Baillie  and  Rogers  v.  Pollock,  18th 
JMay  1829,  strengthens  my  opinion,  that  as  the  arbiters  have  done 
nothing  in  the  way  of  fixing  the  amount  of  their  remuneration,  in 
consequence  of  the  minute,  we  are  not  entitled  to  touch  the  decreet-* 
arbitral.     Besides,  I  am  inclined  to  think  Fraser  is  barred,  person 
nali  ezoeptione,  from  challenging,  as  corrupt,  a  minute  to  which  he 
was  a  party,  and  to  which  he  did  not  object.     I  heard  with  some 
surprise  the  account  which  Fraser  himself  gave  of  the  minute  of 
agreement.     He  says  he  was  much  surprised  at  what  the  arbiters 
did,  and  says  that  he  applied  to  the  clerk  for  a  sight  of  the  notes^ ' 
but  was  refused  them.     If  Fraser  had  got  a  sight  of  the  notes^ 
and  had,  in  consequence  of  what  he  saw  there,  signed  the  minute 
of  agreement,  I  am  afraid  that  Colonel  Gordon  would  have  had  a 
good  deal  to  say  on  the  ground  of  corruption.     As  nothing  ih  the 
shape  of  remuneration  to  themselves  has  beeo  enforced  by  the  arbi^ 
ters,  I  am  not  disposed  to  interfere. 
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90  May  1838.      LordMedwj/n. — I  uBderstand  the  duty  of  the  Court  to  be,  i&fr 
posing  of  this  special  verdict,  to  say  what  in  reference  to  theiMDe^ 
from  the  facts  stated  in  the  verdict  as  being  found  by  the  jury, 
the  conclusion  in  law  is,  and  that  the  Court  are  not  entitled  fo 
draw  any  inference  in  point  of  fact  which  the  jury  have  not  draini. 
At  the  same  time,  I  should  think,  that  from  the  absence  of  what  the 
jury  has  not  found,  the  Court  is  entitled  to  conclude  the  absence  of 
any  fact,  although  the  jury  have  not  so  expressly  found  this.    Tlib 
may,  in  one  sense,  be  an  inference  in  fact ;  but  I  think  it  quite  i 
<  legitimate*  exercise  of  the  jucUcial  Ainction  of  the  Court,  under 
a  special  verdict.     I  shall  illustrate  my  view  from  the  findings  of 
this  verdict.     It  is  stated  (at  p.  26,)  that  at  one  of  the  earlier  meet- 
ings with  the  parties,  Mr  Cockburn  mentioned  that  he  had  looked 
into  the  proceedings  in  those  references,  and  saw  from  the  varistf 
6f  accounts  that  they  would  be  attended  with  a  great  deal  of  labour; 
and  (at  p.  28,)  it  is  said,  that  the  arbiters  proceeded,  after  the 
above  conversation  on  the  part  of  Mr.  Cockburn,  with  the  basines 
of  the  references  and  submission.     Now,  I  think  myself  entitledtD 
hold,  as  the  necessary  conclusion  from  this,  that  before  the  coDfe^ 
sation  Mr  Cockburn  had  looked  into  the  proceedings,  bat  tint  he 
had  done  nothing  more  than  looked  into  their  nature  and  e&tent^  and 
that  the  arbiters  did  not  proceed  to  the  business  of  the  submiaaoa 
till  after  the  conversation.     This  is  not  inference  from  facts,  M 
the  import  of  the  facts  stated,  and  their  necessary  result.    But  oo 
the  other  hand,  when  it  is  said  that  this  conversation  took  place  at 
one  of  the  earlier  meetings,  though  this  might  exclude  the  first, 
and  when  Mr  Cockburn  says,  in  his  letter  of  19th  April  1832,  that 
this  conversation  took  place  at  the  first  meeting  under  the  sob- 
mission,  however  probable  this  may  be,  (more  especially  when  it 
stands  uncontradicted  at  the  time,  or  subsequently,  or  ^lAera^ 
quiesced  in  by  the  answer  of  26th  April,  and  although  I  might  be  in- 
clined to  conclude  that' it  really  was  so,)  yet  as  the  jury  do  not  draw 
this  inference  from  it,  but  only  say  it  was  at  one  of  these  meetbgs^ 
I  feel  I  am  precluded  from  doing  so,  and  must  hold  that  it  was  oidj 
at  one  of  the  earlier  meetings  that  the  conversation  took  place,  but 
before  the  arbiters  had  proceeded  to  the  business  of  the  sobmisffloa. 
Now,  with  this  explanation,  I  am  to  inquire  if,  in  respect  of  the 
« matters  held  as  proven  in  the  verdict,  the  arbiters  did  in  poiotef 
law,  contrary  to  their  duty,  wrongfully  and  corruptly  exact  or  re- 
quire and  obtain  the  obligation  of  28th  February  1833. 

The  law,  I  hold  to  be  this,  as  to  arbitration,  that  while  an  tf- 
biter,  whether  professional  or  not,  (for  I  can  make  no  distincttoo; 
ihe  office  is  the  same,  whatever  be  the  subject  of  the  reference 
which  only  influences  the  choice  as. to  the  arbiter,)  cannot  directlj 
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pnrsne  for  any  remuneration  for  hiniBelf,  yet  he  may,  on  his  ac-  so  M»y  18S8. 
cqytance  of  the  reference^  stipulate  for  it.     This  is  not  corrupt,  pj^^"^^ 
He  may  refuse  to  act  widiiout  an  agreement  to  this  effect.     This  Ooidon  and 
was  so  liud  down  by  President  Blair,  who  dissented  m  the  case  of  ^^^' 
Mftccallum.     Again,  though  thfs  be  net  stipulated,  if  one  of  the  Opinion  or 
parties  acknowledge  this  as  an  imperfect  obligation,  a  moral  though  ^^"'^' 
not  a  legal  obligation,  and  pays  what  is  reasonable,  he  can  recover 
the  half  for  the  other  party. 

Now,  the  bets  found  are,  that  the  submission  was  accepted,  Ist 
December  1831 ;  that  the  first  meeting  with  the  paities  was  on 
24th  March  1832 ;  that  a  meeting  took  place  on  3d  April,  and 
another  on  5th  April ;  that  the  claim  for  Fraser  was  given  in  18th 
April,  and  for  Gordon  20th  April,  eadi  accompanied  with  pro- 
ductions. At  one  of  these  meetings  a  conversation  took  place  as  to 
remuneration.  On  19th  April  1832,  Mr  Cockburn  mentions  to 
the  agents  of  Gordon  that  this  was  assented  to,  and  that  a  minute 
should  be  put  in.  On  26th  April,  they  mentibn  that  they  have 
their  client's  authority  to  subscribe  such  a  minute ;  and  on  23d 
April  1832,  Mr  Cockburn  writes  to  Mr  Jamieson,  acting  for 
Fraser,  that  the  proposed  minute  had  not  been  lodged  in  the  sub- 
mission ;  aud  Mr  Jamieson,  the  same  day,  in  sending  a  copy  of  this  to 
the  agent  of  Gordon,  mentions  that  Mr  Fraser  is  quite  ready  to  sign 
it  The  above  conversatbn  was  prior  to  these  last  letters,  p.  27. 
It  was  then  at  one  of  the  three  meetings  above  mentioned ;  I  do 
not  think  it  signifies  at  which ;  I  presume  I  am  bound  to  take  it  as 
if  it  was  at  the  third,  the  most  unCstvourable  for  the  claimant. 

Now  the  merits  of  the  case  were  altered  upon  at  this  time.  The 
submission  had  been  formally  accepted,  an  order  for  claims  pro- 
nouncedy  and  a  diligence  granted ;  and  if  this  bound  the  arbiters 
to  proceed,  if  they  could  not  allow  the  submission  to  expire,  some- 
thmg  might  be  thought  that  the  parties  were  not  legally  bound,  be- 
cause no  formal  minute  Was  given  in  till  February  1833.  But  even 
this  would  have  been  doubtful ;  for  the  understanding  of  the  parties 
is  pUdn  ;  and  such  an  agreement  might  be  proved  by  oath,  more 
especially  seeing  the  rei  interventus,  the  proceeding  in  the  submis- 
sion on  the  fsdth  of  it,  I  hold  the  minute  of  February  1833  not  the 
stipulation  for  a  constitution  of  an  obligation  for  remuneration,  as 
then  first  assented  to,  but  merely  as  the  evidence  of  the  prior  un- 
dertaking, so  as  not  to  leave  it  to  the  risk  of  ascertainment,  by  a 
reference  to  oath ;  and  if  so,  is  it  invalid,  because  it  was  made  not 
before  but  after  the  submission  was  accepted  of,  though  before  any 
material  proceedings  took  place  in  the  submission,  or  more  than 
the  initiatory  steps,  and  before  even  the  claims  and  production 
founded  on  were  lodged  ?  I  cannot  proceed  on  so  narrow  a  ground 
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SO  May  J838.  as  this.  I  cannot  hold  that  it  was  contrary  to  the  duty  of  the 
arbiters^  or  done  wrongfully  and  corruptly,  because  it  was  done  at  this 
period,  and  not  before  (be  Ifortnal  accepuiiite  of  the  sabmission.  Had 
the  letter  of  the  clerk  to  the  submission,  in  February  ?•  1833,  been 
the  first  communication  on  the  subject,  it  would  th^A'biiYt'lNen 
more  akin  to  the  case  of  Blair  v.  Gib,  mentioned  by  Elchies. 
Still  a  mere  stipulation  fbr  remUB^rBsdoiii,  at  the  sight  of  the 
Solicitor-General,  presents  very  difierent  features  from  those  in 
that  case.  Even  if  the  Oourt  were  to  'find  ihat  A€  arUters  acted 
wrongfully  and  corruptly  in  point  of  law,  for  no  moral  cormptioD 
is  even  insinuated,  it  w^  be  for  the  Court  to  Mft^  what^fttt4t 
taints  the  award,  which  eontains  tiothing  in  implemeiit  <rf%  ^ 
that  is  not  the  point  before  us.  • 

The  Dean  tf  liwtdiy  ^SretttA  Loird  CSenfee's  attention  to  Ae 
form  of  the  issue.  .    *    .  .    ' 

Lord  Glenlee. — I  am  airare  of  tbat.  Wbaiit  1  inean  ^  atjofi- 
nion  would  have  been  the  same  if  this  had  %een  a  r^duetifli  bf  Ae 
decree-arbitral.  As  the  fact  was  allowed  t^  be  profti^  \I  tlk^ 
I  was  entitled  to  make  it  beitr  u]pon  {tie  issn^.  -    *       '  — 

Lard  Meadawbank  not  hariiig  been  present  tA  ^tue  hetbiup  give 
no  opinion.  '  .  >  ^    ■. ,  .     ;  .. 

The  Court  pronounced  the  following  intefflMftttof :        -^^ 
*  The  Lords  having  heard  counsel  on  the  special  verdict,  In  n- 

*  spect  the  defenders,  Thomas  Guthrie  WHjgM,  "^b^  <kef  dHiehnd 
'  Patrick  Cockbum,  did  not,  in  poittt  of  law;  *cdttb«^  tt^lMr 

<  duty  as  arbiter  or  arhiters,  wrongfidly  and  ttiler^if/Rf  ^ixtt^  re- 

<  quire,  and  obtain  from  the  partiet  in*  ^  itSA  HttiMMMlk 
'  writing  or  obligation,  dated  S8th  Febroary  l639j  f^^Mlb'in 

<  this  process,  find  that  the  said  venHct  shohid  lef  Wta^  iq^fe 

*  the  defenders.'  ''  '      ' 

Alt.  ML^G^  (n^^J^J^MAj- 


Act.  Dean  of  Foe,  (BepeJ  P.  Mfertttm. 

denon^  ibr  Cluay.  For  AibilWi  Avnr* 

JSiniffr,  W.  S.  and  Jimu  Jimrm,  W.  $.  Agents, 
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i  '•  .1 


.  GEORGE  WALLACE, 
, ,   .  against 
.     ALEXANDER  ROBERTSON  and  OTHERS. 

Ciii;pup^-:^C(»iTji.AGT.-r-Ca^0  rf>fier4  a  new  trial  wa9  granted  on  the 
^owd  tkfi  Judge  should  ^  have  et^Ued  tQ  the  juty^  that  when  a 
contract  for  buuding  a  chapel  if  eiUereduUQ  between  a  congrega- 
tion and  a  third  party^  those  parties  are  Uabiejbr  the  price  who 
actuaOy  eff^oy  and  possess  the  character  of  members  qf  the  con- 
gregation^  or  ^UUeom  hold  (W^  thai  ti^  do  so,  aUhoisgh  they  may 
nftt  l^  member^  accordit^.to  the  ecdesiaeiwaljtrms  of  the  body : 
ffa  ei^mfes  jB^ere  f^vfin.   . 

Process — Pkoof — Wm'^Ws^^r'Onef^the  ^^pfndersy  against  whom 
decr^:ha4  p(H^  4^  absence%fbund  inadmissible  ets  a  witness  for 
the  pursuer,  although  the  latter  on  tendering  him  offered  to  dis- 
charge aU  daim  against  him. 


.  .'  ^  .  . 


.^  ,.V^f^  ^»  fMActa^n  hrougbl  b7  tb^  piuwer Jigv.  tbt; ,^^pce  of  an  NarntiTe. 
ac09ii9(  ^ii^fqt  the  buUdu^.of  a  cbiipeL  for  the  Umt^  Associate 
SeceB^^^QOa^j^^gaUaOiMiFQrtobell^  ^^g^Rt  yarious  defenders,  who 
were  qimp^i^$fii  wi^k  iififi  copgr^gatioQ  wd.tb^  chapel  in  the  difierent 
ways,  .powted  o«t  hy  J^opi  Cprefaouse  in  an  interlocutor  vhich  be- 
came fin^d,  ,wd  waa  prefixed  to  the  issueo,  which  were  sent  to  a  jury 
for  trial.     The  interlocutor  and  issues  were  as  foUow  : — 

'  It  being  found  by  an  interlocutor  of  Lord  Corehouse,  dated  11th 
*  March  18S1»  *'  That  all  the  members  of  the  committee  of  manage- 
^^  ment  of  the  PoitobelloUnited  Aasodate  Secession  congregation,  from 
*<  the  period  when  the  pursuer  was  employed  to  fit  up  the  temporary 

meeting-house,  or  who  became  members  of  the  committee  between 

that  period  and  the  time  when  the  new  chapel  was  taken  posses- 

aion  of  by  the  congregation— «nd  all  persons  who  were  not  merely 
^<  hearers  or  communicants  in  the  meeting-house,  or  the  chapel,  but 
<*  were  members  of  the  said  United  Associate  Secession  congregation 
^*  during  the  sud  period — are  liable  to  the  pursuer  in  payment  of 

the  Work, '  duly  and  properly  executed  by  him  in  terms  of  his 

i^preements  or  contracts  with  the  committee/ 

^  1st,  Whether,  in  the  year  1824  and  1825,  the  pursuer  was  em- 
<  ployed  to  erect,  and  did  erect,  a  chapel  at  Portobello,  in  the  county 
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31  May  1838.  <  of  Edinburgh,  for  the  United  Aimiciate  Scoeamil  ctmgteg$J&ffa^  at 
^  the  price  of  L.17d3,  to  be  jtaid  h>f  Bustahnetils ;  aild  wbfetber  the 
^  defenders,  or  any  of  ihenii  are  uidebied  -and'^ii^liB^towipg  tQ  tlie 
^  pursuer  in  the  sun  of  L.388,  as  the  bftUnoc^of'the  expeMeof 
^  erecting  the  said  chapel,  and  of  the  ami  of  L*  46^  6a*  4|d»  fe?  ex- 
^  tra  work,  or  any  part  of  the  said  sums,  with  interest  on  the  said 
'  sum  or  suras.  ' 

*  2d,  Whether,  in  the  year  18S4,  the  purduer  vaa  enployied  4a  it 

*  up,  and  did  fit  up,  a  temporary  place  of  worship  ftr  ike  oongiqa- 

*  tion  aforesaid ;  and  whether  the  deSeuissAi  or  inj  of  them»  arein- 
'  debted  and  resting-owing  to  the  pursuer  in  the  sum  of  £••  11,  Ss. 

*  4d.,  or  any  part , thereof,  with  interest  thereon^  as  the  eapesae  of 
^  fitting  up  the  said  place.^ 

The  following  evidence  for  the  defeodet  iq  t9km.ttom  ^kf(  JBiU  of 
Exceptions. 

'  1st,  Dr  Brown.  Thirty  years  a  mixiiater.  Assisted  Drv  Jfloue- 
^  son  in  congregating  the  meeting.  Was  then  Fleshy  tery  .f^kil. 
^  States  the  form  of  congregating.  Presbytery,  only  can  Ipnn  a 
^  congregation.    Dr  Jamieson  and  witness. were  sepi;  tgr  the  Pfes- 

*  by tery.  Reported,  and  their  conduct  appro:?ed  ofi  Form  «f  the 
^  transfer  is  by  an  attestation  thut  he  is  in  full.pQisesstoii  otdHirdi 
^  privileges  in  the  kirk  he  leaves ;  this  is  caUed.a  di^}i«i9liaD»  and 

*  till  then,  not  a  member  o^  any  other,  cwtff^^timf  0vi  tfmmm 

*  amenable  to  the  old.   This  is  fixed  law,  ao^  WiVote  fioul4 1^  t^ikea 

*  of  any  such.  In  a  competition^  signing*  acallrWi^iild'Hfi:  aake 
^  them  members  of  a  new  copgregatifm.  It  is  ^'inMake  if  4U|^  siga 
^  who  are  not  members,  and  their  oiames  woul4  he  deWte4  bj  the 

*  Presbytery.     Cross-examined.— 'Noo^  ought,,  to  sign.  th^-csU  bat 

*  members.     All  who  ase  properly  di^oined  and  adhere :  before  two 

*  elders  of  the  new  congregation  ought  to  be  members^  Call  remm- 
^  ed  with  the  Presbytery  clerk  for  some  time. 

<  2d,  Rev.  Mr  Smart,  Presbytery  clerk*  A  person  moat  receive 
'  a  certificate  of  disjunction  from  the  minister  and  sesaoa  of  the 

<  church  to  which  he  belongs ;  and  doB?t  become  a  member  of  the 

<  new  one  till  then ;  and  would  I)e  blanned  if  he  sign  a  call  in  theaev 

*  one ;  and  the  minister  ought  to  require  such  certificate  of  dispmo- 

<  tion.  This  clear  law.  Petition,  dated  3d  August  1824 ;  report- 
'  ed  on  17th.  Call,  dated  6th  September  1826.  OrdinatioD,  8di 
«  February  1826. 

*  3d,  Rev.  Mr  Black  at  Musselburgh.     Knows  Alexander  Ko- 

*  bertson  at  Joppa.     Was  a  member  of  his  congregatioii  twenty 

*  years,  and  was  a  manager  of  it  when  the  Portobello  chapel  wis 
^  built.  Was  never  disjoined  from  his  congregation,  and  that  neees- 
^  sary  before  he  could  become  a  member  of  the  new  one.     The  Md-^ 
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*  miMon  is  fey  dM^^enkm.  ■  Eiioir«  Mrs  Davidson  and  daughters.  3i  May  isas. 
^  They  broughl  oertifiimtei  of  dWjttiictiott  from  another  congregation,    ^^t^y^^ 
^  and  wt^  nerer  dfejoined  ftom-Mff,  but  don't  now  attend.    Answer  ^^^u. 

*  t^^qtu^cm  by-tbe^JOT^.-^Akacander  Robertson  signing  was  not       -7— 

*  accordio^  to  tbd  rules  of  die  Secession  Church."  Narrative. 

,.•  ■  . 
In  the  course  of  the  trial  the  pursuer  tendered  as  a  witness,  Alex- 
ander Brbm^  one  oCthe  deftodtrs,  against  whom  decreet  in  absence 
had-  been  ptonoAmsed.    The  Court  held  him  inadmissible,  although 
tkepunoer  offSered  to  dnwharge  all  claitti  against  him. 

m 
I      • 

Tba^orsifer  t«nd«red  the  present  bill  of  exceptions,  1st,  against  this 
exclusion  of  Brown. 

The  second  exception  is  thus  stated  in  the  bill : 

^  And  the  said  Lord  President,  in  charging  the  said  jury,  did  di- 

*  rect  the  said  jury  in  point  of  law,  that  under  the  said  interlocutor 

*  of*  die  ^id' Lord  Corehouse,  it  was  necessary  for  the  pursuer,  in 

*  ^^nAet  to  establish'  his  case  as  against  lill  and  each  of  the  defenders, 

*  to  pro^e'thiit  they  respectively  were,  within  die  period  mentioned 

*  in'  tfad  ^bM  interlocutor,  members  of  the  foresaid  congregation,  duly 
^>  aM  Vt^gularl]^  admitted^  according  to  the  form  and  rules  of  the  Se- 

*  dessidn  Church,  of  which  the  said  congregation  formed  a  part. 
^'Aifd'ihytheir,  thM  if  the  jury  bdi^ved  h  to  have  bden  proved  in 
^i^Ailt  df  fteti  on  die  pan  of  certan  of  the  defenders,  that  they  were 

*  Members  of  another  congregation  during  the  time  aforesaid,  and 
^  -eehiKl^iioty^tbcordthg  to  the  ecclesiastical  tides  of  the  foresaid  Se- 
'  ectahn  Church,  be  eccledasticaBy  constituted  members  of  the  said 
^icosigtegation  of  Portobeilo  until  they  were  loosed  and  released  from 

*  fbt  xfthet  cottgrej^atioB  of  which  they  were  members,  then  that  the 

*  said*  Vtiry' was  bound  to  hold  in  point  of  law,  that  persons  so  eccle- 
^  IsiasticaUy  disqtntBfied  from  being  members  of  the  congregation  in 
^  question,  could  not,  under  the  sound  and  just  construction  of  the 
'  said  fakterlocutor  of  Lord  Corehouse,  Ordinary,  be  held  as  members 

*  of  the  said^congregation  dvitty  responsible  to  die  pursuer,  and  liable 
^'uiider  tfte  said  iteues.     Whereupon  the  counsel  learned  in  the  law  . 

*  for  the  said'pursu^  cBd  then  and  there  except  to  the  foresaid  di- 

*  ^tetfott  of  the  said  Lord  President,  that  persons  not  proved  to  be 
'  naemb^rs  of  the  associate  body,  according  to  the  ecclesiastical  law 
^'ofdtat' Secession  Church,  cocdd  not  be  held  as  members  under  the 

*  interlocutor  of  the  said  Lord  Corehouse,  and  did  maintain  that  the 

*  pQt9uer  Was  not  bound  to  establish  that  the  foresaid  defenders  had 
^'bedn  dtdy  adikiitted  members  of  the  said  congregation,  according  to 
'  the  rutes  of  the' said  Secession  Church ;  and  that  any  ecclesiastical 
'  iitegularity  in  the  admission  of,  or  ecclesiastical  disqualification  af« 
<  fecting  all  or  any  of  the  defenders  as  members  fpresaid,  did  not  re- 
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<  lieve  them  from  their  civil  responsibifity  t6  the  parsaer ,  and  was  in- 

*  sufficient  in  law  to  deprive  him  bf  the  httktSVdi  ii 'verdict  under 

*  the  said  issues  against  such  defenders:  '  "  ^  ''^-V^^t,'**'  ^    •:  • 

'  And  the  said  jury  did  then'  and'tbet^  VMIWM  OlAi'i^a&et  mfii- 

*  vour  of  the  said  defenders.        '     "    ^ 


fi 


\V 


Jff.ri     Ht    ^  ' 


<  But  the  counsel  learned  in  th^  law  for  Ar^  s)lidf.  (MHMef  M  in- 

*  sist  that  the  verdict  should  ha^e  bee6'  iki  fiiVoto^trf^^ffieMhraoer,  in 
^  respect  that  there  was  sufficient  proof iof'  membeftfii]^'  d^aSnat  die 

*  said  defenders  to  establish  a  cf^l  re^pCiisiUMty;  atid^  taider  them 

*  liable  under  the  foresaid  issues.^  ^       '  •** 


.  ( 


At  the  first  advising,  the  Judges  bong  eqaaHy^lfitided',' the 
stood  over.  On  Lord  Cbrehouse  taking  fai^  seat  thts^fea^'^fts  i^am 
put  to  the  roll  this  day^  whbn  the  fiUowing  opiniont^'^hane  deli- 
vered. •••"■-        •..;.-::  »f{)r  i* 

Lord  CoreAouse. — t  regret  thlitt  did  not  hear  Ae' arguments 
from  the  Bar,  or  the  opinions  d^livei^  by  yoiir'  liohMHp^  when 
the  case  was  formerly  advised.  '  As  Judge  in  tXle  caus^  ttt  Ac  Outer 
House,  I  pronounced,  on  the  merits,  the  interiocttdr  6t  1  \ih  Maich 
1831,  and  I  hold  that  it  was  perfectly  correctly  stated  by  Ae  Dean 
of  Faculty,  that  it  was  of  no  consequence  what  iaf  views  were  when 
I  pronounced  it,  as  it  afterwards  became  final.'  It  was'  Aua  com- 
pletely out  of  my  hands,  and  the  Court  must'constrdie  it  quite  inde- 
pendent of  the  views  which  I  may  faav^  had  in  pit>nouncnig  it.  Per- 
haps I  should  say  no  more ;  biit  I  wQl  expUii  'the  ideils  which  I  had 
of  the  case,  because  they  will,  in  some  degree,  be  the  foundadon  of 
my  decision.  The  case  was  argued  again  and  again  before  me — ^I 
shall  not  say  what  were  the  points  taken  or  the  argnmenta  urged  on 
all  or  any  of  those  occasions.  I  am  always  unwilling  to  refer  to  my 
recollection  in  reference  to  the  pleas  stated  from  the  Bar  where  I 
had  no  written  notes,  which  was  here  the  case.  But  I  remember  die 
views  I  then  entertained,  and  I  will  now  give  some  explanation  of 
them,  with  your  Lordships^  permission. 

This  was  an  action  by  a  builder  for  the  balance  of  an  account  doe 
for  building  a  chapel  at  Portobello,  in  which  tH^e  were  varioos 
classes  of  defenders  in  various  situations.  In  the  first  class  may  be 
placed  the  members  of  the  committee  of  management,  the  parties 
who  really  entered  into  the  contract  The  only  defence  relevant  <m 
their  part  was  one  in  point  of  fact,  viz.  that  the  contract  was  not  pro- 
perly frilfilled,  as  the  work  had  not  been  finished  in  a  workmanlile 
manner.  In  r^ard  to  these  parties,  then,  the  sole  object  was  to  as- 
certain if  the  work  was  finished  in  such  a  manner  as  entitled  tbe 
pursuer  to  demand  payment  of  the  price.  But,  then,  in  the  second 
class,  may  be  put  another  set  of  defenders,  not  themselves  members 
of  the  committee  of  management,  but  the  constituents  of  that  com- 
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mikn^^ih  thiP«ipeqfii«,i;^J^^(l.co],le€ted  (ip^ether  to  form  this  di  May  1838. 
olopiBl, t4n4  nhp  M^^QilS^  m*  ^  »ifW^uvfXipm,  of  tlj^ef cominittee,  or    ^-^T*^ 
bid  tacitly  hoiiiol(^ated  the  a{yj0]joitin^;,and>io  regard  to  them,  I  Rot««^n. 
thf^ht,t)^^i^.tb!a  wa^pMt^  wb$  ^uiid»  aa  it  certainly  was,  all  who     .-; — 
expressly  or  tacitly  ajyroved  of  the  nomimtJi^D  of  that  committee  cotut?"  ° 
6hoiild.by9,jS4|p)ly  bqiuid^  *  The.  puf^ui^r^  howeyer,  pushed  the  case 
still  liK^^,.i^fitaJAii^  that  ^a  third  class,  namely,  the  communi- 
GSDts,.(W  t^ofySiPV^tif^.wiio  JQJxii^  'm  th^  .religious,  exercises,  or  par. 
took ^.^.«af)rf(d. ordinances,  sboidd.be  bound  also.     These  are  in 
a  different  situation.     We  know  that,  in  aparish  of  the  Established 
Chorch  itself,  as  well  as  at  the  Dissenting  chapels,  on  the  celebra- 
tion of  the .  saosameot,  persons  from  all  parts  of  the  surrounding 
Pgjghhqurhfwidl, .  pp  producing  a  testimonial  o(  being  in  communion 
with  another.  /i^gis^tiQP  to  the  nunister  or  elders,  will  receive  a 
token  of  admission  to  the  communion ;  and,  indeed,  if  persons  of  re- 
spectable ,clviract»,.  they  wiU  be  ;rf|^iv(ed  without  being  required  to 
producer «  Cf^itifica^  B^  H^  never  been  held  that  communicants 
w^iseibowdly  ^,.bei;4PQ^  liable  in  any  way  by  that  act,  or  acquired 
any  o^qiiqeti^)!  ^  ^M  witb  that  churdi,  exc^t  in  so  far  as  they  shared 
in  d|e  ^9cx^  lOirdinaQCfBS*.   h  therefor/e,  Jield  that  there  was  no  rea- 
son w^^^9fih.(w  Qn^ingi  that  they  had  incurred  any  liability.     But 
tha^pui^mer's  mtj^  to  haiie  yecomrse.qgainst  a  fourth  class  of  defend- 
eiS|i.vii«,fiarfi^..vJho  merely  came  to*  hear  the  sermons  which  were 
pceach^.^i'^'^pbl^iy  w\io  .either  merely  paid  in  coming  into  the 
^u]clf,.f^.t(y)]^:«  ^^;fer  f  wt^^or  f  montb».bec;au3e  they  liked  the 
preaeb^irtOB  {ff^erred  ^.cbapel  to  iheparish  church,  on  account 
of  its  beiaygsn^ffrert  ap4?  ^^i^xdesa  of  the  ecclesiastical  difference,  went 
toheartbe.Goquel,  iv^e^  the  impression  that  tbey  would  be  ediiied. 
Now,  I  thongbt  tb^i;^  wa^  no  n^ore, ground  for  holding  them. liable 
any  move  ifaan.tho  daas  of  communicants  to  whom  I  have  alluded. 
The  parties  who. I  conceived  to  be  bopnd  were  those  mentioned  in 
the  first,  article  of  the  condescendence,  where  it  states  that,  *  about 

*  the  beginning  of  the  year  1924«  it  was  resplved  by  a  number  of  the 

*  inhabitants  of  the  village  of  Portobello  and  its  vicinity,  to  take 

*  measures  for  forming  a  society  or  congregation,  in  connexion  with 

*  the  United  Asso^teor  Burgher  Secession,  and  also  for  procuring 

*  a  clergyman,  and  erecting  a  chapel  or  meeting-house  for  the  use 

*  and  accommodation  of  said  proposed  congr^ation.^  It  was  the 
parties  forming  this  society  for  the  purpose  of  building  the  chapel 
who  I  considered  to  be.  bound.  In  the  first  place,  there  was  the  com- 
mittee, who  were  clearly  responsible,  and,  in  the  next  place,  there  were 
all  those  parties  who  were  to  be  considered  as  the  constituents  of  that 
-committee ;  and  the  fact  of  their  being  so  would  be  determined  in 
various  ways,  and  by  different  species  of  evidence.     I  did  not  mean 
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31  May  1839,  to  look  v^ry  much  M  to.  vhethpct^t^ji  1!fH»t>WjWhitnt  tpmima, 
''--  \.l^t    so  V>»t  t^iey  ^er«  jqroT^d  ta  h^  fjarif^i  ^  tjir  jiipn«ljiiliflli  tsiWdUhe 
2[SS^;>  iliapel.  Accordingly^  n9tbu«,ti  Mi4,ia.  ^wylfWIif  «i«Bftw4i 
„  .— r  ''  to  whot^er  the  xf^exa^v  pf  t^«  cftWBUttoyii^f iwtw#Wlrt<iirt» ye 
^i:^  '^  held  to  be  Uai^le,  were  me»ba»,of,tbe  anvRvftio^i^M  ao^iN 
to  ecclesiastical  forjii.     If  a  p^y  w«re  ii  mpiiWf/qf:ll»fiEpt»Bihii 
Churcb,  or  a  Burgh^r^  or  aaEpiBcopaliaiiyiWd  itf^ilitUjMhniiii 
tee,  that;  would  have,  m^  no.  difference*     If  tbiq|l>hiiA 
should  have  been  bound,  t)iougb.  l.cauld  not.be^M 
member.    Next,  the  qiif8i^<ni  vaa^  win  wwe  tbe^wnalkiHiili^tDi 
I  thought  that  all  those  xx^t  beheld  ito  b«i6i  wiMiaieoMiipRiipM 
under  the  deacription  in  that  part,  of  the  fint  wiMo^idbeqiri^ 
acendence  which  I  have  just  read.     Tjha.  ol^f»t  in^the  latltf  yatt  t 
the  interlocutor  was  solely  to  exclude  thoae.wha  weormenlf  haannnr 
communicants ;  and  it  w^ks  never  introd»d  ta  lead  ifeO'fi 
into  thfi.peculiar  forms  of  church  diaoipUiietin>admitkia9 
a  congregation.     It  was  meant  to  expresa  by  Up^.woid^tf 
those  parties  who  might  be  lookodto as. properly^BSpdbera  «f  lliBBMy 
by  the  builder,  and  who  homologated-  the •  proceatoga  '-afctha  nni 
mittee  by  not  rejecting  them,  and  I^took  thd  4illei  ff  ISnttid  Am* 
ciate  Secession  as  I  found  it  in  the  popdeacf^Kieiwte.  >^  LdidiM^ii- 
quire  if  they  were  eccle6ia8ticaUy.a»«p»ben^lnil(*iiiwtiiiiritfaa|^^nR 
members  of  this  civil  society^  mentianed  iu  the  K»iMtawe|id«aor,firi 
not  merely  hearers  or  comnumicants..  Sudi  -m^t^mj/^rnvm^n^^i^ 
may  have  some  influence  in  oonacrqing  my  ^^faU<^^^tl^r*  tinqislum 
been  misled  by  making  the  term  nsedin  the. .  r  madriOirftnte^tiP* 
nymous  with  the  civil  association,  or  I  may  have  beenmfdrifiit'iB> 
making  a  proper  distinction.    Dut  I  do.not  raBif»nbflr%aay^[iw1ing 
before  me  founded  on  the  distinction  betwaen.4h9L  civil  undiccckvii- 
tical  members.     Perhaps,  however,  the  terms  of  the  interlocutor  ait 
such  aa  that  tbey.  can»ot  be  got  over,  and  yovr  Lordships  may  sij 
that,  whatever  may  have  been  the  intention,  you.are.  bound  bpi^ 
words  of  the  judgment.     But,  lookingi  to:the<iniida  tthemailTOii  1 
think  a  stronger  interpretaUoBthaa  been  pat  entheni  than  Aqon 
bear.     Certainly  parties  who  were  mere  communicanta  are  axdodoi 
from  liabilities.     But  the  interlocutor,  neither  in  mi^rdB 
excludes  from. liability  parties  because  they  were  not 
members'— If  .they  were  proved  to  be  members  of  the  committee  of 
management,  for  instance ;  indeed  the  first  clause  of  the  interkcutff 
infers  that  this  could  not  be  my  intention.     A  party  may  have  sign- 
ed a  wrii  approving  of  the  contract  of  the  committee ;  or,  by  ficts 
and  ciretnnetanoes,  he  may  have  bound  himself  as  a  ocmstitiient  cf 
that  committee,  and  the  finding  excluding  mere  hearers  and  cobubo- 
nicants  cannot  exclude  him  from  liability.   The  issue  here  is  theg^ 
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Mnl  iMe  mt  .iwlittg^^iiiifig ;.  and  if  the  members  of  committee  are  3i  May  1838. 
haU'-'lnble,  ihottgh  hM  leecIesitodeaL  members  of'  the  congregation!    '^  y"^-"* 
wiqftmteyiipt<tffWi»yby^rtting,erbyfectganddrcam8tance8»a 
i^g  ol  ibso  affMwtttumt  of  tb^  'comitiittfee,  and  thus  by  implication  be-  ^t"  . 
sipnfii^  «  0imbef,^>M^  fiitttwise  held  to  be'  liable  ?    I  do  not  enter  coaitT 
vpowlteqaeflian,  tikeclKSrRobertson  has'been  proTed  to  be  so  bound, 
bufr-vbetber  theiotefloealor  may  beiSurly  mterpveted  to  import  an 
aayt  lirtiility,  supposing  fa^  Were  sl^wn  to  be  in  such  a 
I  mtL  not  mdlned  to  interpret  it  In  such  a  way,  though 
I  thiakiitiraa  aumt  natural  for  the  Lord  President  to  give  it  that 
intyiipittatiti ;  and,  indeed,  in  reading  the  charge  I  thought  that  it 
wasfperfaotlyxobeol ;  •  but,,  on  reconsideration,  I  am  of  opinion,  that 
it  gam  toaakrict  a  oonatcnction,  as  the  term  member  was  meant  in  re- 
fieEOQboalo  fehajdvil  lassoeia^n,  or  to  any  one  who,  in  the  terms  of 
theaqpAHMenitnoe,  ^  was  one  of  the  number  of  inhabitants  who  took 
*  juaasmaa  iBV-faaming  a  toeiety,  and  to  erect  a  chapel.**    The  con- 
tOKfr saaietiteBid'iato,  it  nmsfc  be  observed,  before  the  congregation 
waa.fiKmed«r  che  clergyman  asteblished ;  thus,  whether  there  was  a 
Hiitgrcgatioii»  mwttf  eedesiaatically,  was  a  circumstance  which  could 
havtf  JOi  tfttl  m  nference  to  the  ciyil  interests  of  a  third  party  not 
bound  to.doiow  any'tbing,  and,  as  fiir  as  we  see,  actually  knowing 
nothing  of  die  internal  mles  of  £scipline  of  this  body.     I  think,  in 
such  a  eabe,  il  would  be  too  strong  an  interpretation  to  exclude  him 
from  iconiing  agiuust  parties  because  they  were  not  ecclesiastically 
memben,  if  tbeywere  in  any  of  the  situations  inferring  lability 
to  whidt  I' bave  before  alluded.  I  am  therefore  for  allowing  the  se- 
cond exeeption. 

Land  CWtftfs.""!  had,  when  this  case  was  first  before  us,  very  great 
doubts,  bml  ftmttn  my  former  ojAiiion,  *  though  yet  with  much 

*  His  Lordship's  former  opinion  waa  as  foUows :  *^  We  most  hold  the  facts  in  this  case 
to  be  Mttled,  and  with  them,  therefore,  we  shall  not  interfere.  I  had  some  doubts  as  to  the 
admisribilSty  of  l!be  witnesses,  and,  therefore,  concur  with  the  Lord  President  in  that  part 
of  bis  chaiaOf  bot  I  have  a  difBcnltj  in  another  passage  where  his  Lordship  states  that,  if 
the  jury  believed  it  to  lui?e  been  proved  in  point  of  £Kt,  on  the  part  of  certain  of  the  defen- 
ders, that  they  were  members  of  another  congregation  during  the  time  foresaid,  and  could 
not,  accoreBng  to  the  ecclesiastical  rules  of  the  foresaid  church,  be  ecclesiastically  consti- 
tuted membe»4»f  the  said  congregation,  until  they  were  loosed  and  released  from  the  other 
congregation  of  which  they  were  memben,  then  the  said  jury  was  bound  to  hold  in  point 
of  law,  that  persons  so  ecclesiastically  disqualified  from  being  members  of  the  congregation 
in  question  could  not,  under  the  sound  and  just  construction  of  the  said  interlocutor  of 
Lord  Corehoofle,  Ordinary,  be  held  as  members  of  the  said  congregation  civilly  responsible 
to  the  pursuer,  and  liable  under  the  said  issuers  on  that  passage  he  felt  some  doubts.  What 
effect  this  might  have  on  the  jury  he  could  not  say,  but  it  was  possible  that  it  might  have 
been  very  great,  and,  perhaps,  it  may  have  had  this  effect,  that  though  it  was  fully  proved 
that  the  defenders  held  themselves  out  as  members  in  every  possible  way  by  signing  the 
call,  &c.  before  the  chapel  was  finished,  yet  the  jury  might  conceive  themselves  bound  to 
find  that  they  were  not  memberi,  unless  they  had  been  released  from  the  former  oongre- 
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3)  May  1838;  doubt ;  >fot  I  ban  citeiy  nmon.  toihiokulbnti  Lwoiddjiqf^df  Iwe 
gitsen  theTMmQinMpreiatbn  ^  tbftt  lid«p.li«dii|^T|)ir^rf]L«il4HPiBa- 
dentib  hia  ihagfi^ifl  kftd  be^  cai^  «!*)&.  A^  Ike  Iri»l.lo0p8tnie 

cttrs'vithTtfaatfif  Lord  Gorefaouae;  •  Ivaa.tttudk  itet^  by^fivdfaig 
the- fiignstlire'o£tMsf  defender  to  tbe.eftU  of  the  miOMter,  wbcKui  he 
himBelf  ^^flflb  Umlelf  o  mbmber  <C  ^  ooDgvc^olioQ.««  itod  I^iok  it  is 
h«rdiaAerthis  Aiit  bo  should  turn  opi.tbopiirsuerk  ai^i9lli«itaiiidial 
he  does  sot  beop  Aat  ehitracter^'On  oecoMtc^iSome  eedesiflsticalnile 
not. being'  oomplied  niih.  Bui  I.  do  bo^  luulentuut  this  rale,  bj 
wbioh 'k  -is'saidfthftt  disjunctioQ  iroiir  a  fbraier  Gongregstioii  is  re- 
qwadriii  oodec  to  become  a  membet  of  another.  Suppose  a  psity 
vhoiiad  atttended  acibapeltii  Inyerness  ocmies  to  PortobeUoyaiida^ 
tends  aKflther  ehapel  iheroy  tloea  be  inot^beeoine  a  member  of  the  ooo- 
grflgatson?  One  of  (be  ivftoesses^'Mc  Black,  says^  that  somepsrtia 
attended  bia  dijiffob  for  s  ksig  time-bill  were  neves  di^oined  fion 
a^Doriiierchiudi;  to  wUcb,  howevietv  dieyifiover  went.  Now  if  they 
ceaaod  to  attcndibeir  fonnel^  plaoe of worshif^^md declared  thstthej 
were  members  of  the  other  congregation,  I  cannot  see  how  thejoooU 
be<mare  iefiWtmUy  -di^miied  liron  the  •  one^  or  connected  with  the 
otberi    I  ain^  therefore^  Ibi^  alio  wig  the  eeoondf  exception. 

gatioD. .  Now.  I  cannot  see  tbe^oun^s  on  vbich  we  are  to  jiol^  this  to  be  me  law  of  ikt 
case,  ^hat  rule  may  be  a  very  good  ooe  amongn  themseWes,  bui'jRtrdie^  ^  itdt'ten' 
to  ^How'tbAr  j>livite  law»  ;'avery<|*rty  U  pcwomid'io  Imi«»^ tel**Ud|^1i0tf»isrof  che 
W,  «f)A  tl|cM9r(,^(KmM  boia<;ai9iuMsd^^tbe  }$,W9  of  rt^e.yffy^y^yd,fflny^^;  ka 
I. dp  not. conceive  tbat.pavUes  are  bojond  to  bo  aware  of  the  ruka  of  partiep  dinentiBg  tm 
that  Established  Ohurch ;  further  it  is  not  proved  that  these  defenders  kbew  anythiDgiboa 
tfko^  rule^,  an^j'  liberefote,  1  eabnibt  ebneur  in  that  favancfa  of  Ae  'dtiug^,  tat  I  tbink  ^ 
i«mld)lmd  to^grMrhfril^lViabd  ^(Vlayjlie'-tmi  fiooi  tbsiiMwsr^ss^flCiB' J(m<b^^ 
pftrtf)ei;y  i  for  thou^  op  the  ^niifu^a  pf  the  VooM  of  t^e,  oiinquijfy  hfj  iw  b^ve  pBMcd  to  be. 
loog  to  the  firm,  if  I  have  no  oue  notice  that  he  has  ceased  to  Dekogto  the  oompaaj,  his  wdb> 
dtawai,  though  ft  may  be  binding  iHtli  the  partuen,'  has*  no  ei^  with  tli^'polblie.  Utke 
salno  #ay 'b^,  cbo  rule  vScb  teipaotjto  tlie'adin&isira  of  raeubcrs  nay  be^pcrMly  fp^ 
in  A  4|uestion  yitl^  the  cl^gyioen  oi  other,  memberi.  but  not  with,  third  particai  I  ob* 
ceive  a  third  party  is  entitled  to  say,  you  acted  as  a  member,  and  signed  the  calls,  aod  bf 
aU  other  acts  held  yourself  out  to  be  a  member,  and  was  snoi  in  every  way.  Bttl&r  da 
ecekti^tkal  itdo  at  tlw  BrtHMitiltd  Cb^cK,  I  su^NMe  it  la  perfectly  compet^t  ftr  ape- 
son  to  be  DMoaber  of  two  coqgne^tioda ;  and  are  dissenteia  to  be  aup^rted  m  tfaor 
endeavour  to  enforce  rules  as  to  civiUefiects  different  from  the  Established  Church  ?  Tha^ 
fore,  as  it  does  not  appear  that  the  jury  would  otherwise  have  found  for  the  defeodca,  1 
am  mdiiied  to  gnnt  the  new-  trial." 

Lord  Balgiay»  alio,  oa  this  4M«uion,  tpolx  as  follows :  "  My  di6iculties  have  ben  » 
moved.  I  looked  to  the  interlocutor  of  the  Lord  Ordinary  as  the  rule.  I  find  that  (ke 
principle  of  it  is,  that  members  during  a  certain  period  are  to  be  liable ;  now  the  rale  if 
law  in  regard  to  peMdnt  contracting  with  a  club  or  society  of  persons  is,  that  the  party  cbb> 
tractiogia  bound  to  know  tbe  rules  of  the  dub,  and  it  is  bis  own  fault  if  beoontrKts  viib- 
out  having  (4itaioed  the  proper  information.  It  would  be  a  hard  thing  if  a  party  ealcriVK 
a  club  was  to  be  liable  for  all  tbe  contracts  which  had  been  finished  for  years  before  Iv 
term  of  entry.'* 
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Lofrd  Mackenxie.-^!  fonned  my  opinion  in  this  case,  before,  wilb^>3i  May  1838. 
great *doiib«  and'  diiS«ullPf ,'  <aiid  whilst  •  I '  retain ' tkat  opniienv  I  '«fill'.     '  ^     ^ 
retaih  the  double  Mid  Ike  dWddtjf.*  "TfaelMr  is^Uiat  i^ben  afcett^'^^o.' 
traet'ftv<4biiildteg"ii  eba^l  itrinadte^by;  or^r,  a:  tongregatfano^ iriidi^    -7— 
a strangef^'il'Modl  atl'Who are^in aetualpodbenioti  'and  etgaymeaAcSm!^ 
of  tb^  efaaituscet'df  membetv  of  tbatoongregation^  alatiBg  tbconidves 
80^  <>r  Wting  in  tbaVeftameteri  mut  those  only  who  hold  it  by  virtoe 
of  titles  made  op,  iat(^r  se,  with  perfect  ecclesiastical  aeetarian  regu- 
larity.  'The  laws  of  the  body  in  that  respect  are  secret^  and  not 
known  ib  tbe'  puMIc  \  and  d»e  disco^evy  of  them  caatiot  warfant  nay 
actnd'  membeir  to  vlip  out  of  a  oobtraot  made>  perhaps,  with  special 
oonfideAcein  him  as  one  of  the  obligees ;  among  die  eeotaries  it  may 
be  otlteiMi'ise,  lAit  tliis  ^Mns  the  fixed  iiile  relaei^  to  the  pdblic. 
The  redu^tio  a^  absnrdum  of  an  opposke  rule  seons  pd&ac ;  for 
riiotld  it  be  admitted  it  might  set  free  ali  die  members ;  as  net  one 
might  ha^e  a  faakidss  nembenliip.    The  larw  liuBt  bold^  that^  in 
coiitrahs  with  the  pubHc,  those  who  occupy  the  character  and  fune- 
tioii  of  ttieinbers  are  liable  for  the  acts  of  the  coogregatiOD,  or  those 
done  fofr  ihem. 

If  that  be  the  law,  then  Lord  Corehouse^s  Interlocutor  can  never 
be  interpreted  as  having  decided  the  contrary ;  it  certainly  does  not 
express  that,  as  litde  does  it  imply  it.  It  finds  members  liabla  Does 
that  noci^swnly.^ply  that  no  members  but  those  admitted  by  a  cor- 
rect ecclesiastical  a^issian  aie  liaUe  ?  No*  Not<  mwe  than  a  find- 
ing that  the  partners  6f  a  company  were*  Kable  ^ would  im|^  that,*  in 
reference  to  the  public,  none  were  liable  where  admission  was  not  in 
correct  observance  of  all  the  company "s  rules  made  inter  se.  But 
if  the  finding  do  not  express  or  imply  this,  then  it  must  de  one  of 
two  things,  Either  imply  that  actual  members  are  liable ;— ^r  leave 
that  undecided.  What,  then,  is  the  issue  ?  Stating  thb  finding  it 
puts  the  general  question.  Are  die  defenders  liable  ?  Now  if  the  find- 
ing infer  the  liability  of  actual  members,  then  it  is  past  all  question 
that  the  proof  of  actual  membership  was  competent,  notwithstanding 
previous  proof  of  formal  ineligibility  by  some  reguladon  of  the  sect 
inter  se.  If  the  finding  said  or  implied  nothing  as  to  actual  mem- 
bers, then  it  left  that  matter  to  the  direcdon  of  the  presiding  Judge 
on  the  trial  of  the  general  issue,  whose  duty  it  was  to  allow  proof  of 
actual  membership  and  direct  the  Jury,  stadng  the  Interlocutor,  as 
far  as  it  went,  as  the  rule,  and  the  law  in  so  far  as  the  Interlocutor 
was  silent.     In  this  view,  the  direction  excepted  to  seems  wrong. 

I40rd  President — Lord  Mackenzie  is  mistaken  in  one  point,  for 
the  Interlocutor  is  in  law  held  to  be  on  one  and  each  of  the  issues, 
and  though  the  issue  may  be  general  it  is  only  an  issue  on  that  In- 
terlocutor.   It  is  rather  bard  that  the  pardes  should  be  forced  into 
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.  (JTeytf^  TAowtfijF  and  JVo/ie.       .  F^n^  and  ./iiiMiMv^ W.  a^  ^..^.  q.«Bi  A 

^i^t#,  W.  S.,  Hotchkii  and  Meiklejohn,  W.  S.  Agento.        Juiy  Clerk. 

■.      .      «        .                    .             •                                     .  '    •    'I   "I     .  .    •       , 

'*'■'{'                       '                         .  •         .  .     .    ^  •           ■'    ' 

■'■••'                                               '          .    .  ■  .    1         .'.".;  i£rj 

/'"/JWST  BIVISiOK.  ^ 


I    • 


■"iVo.crv.' 


WILLIAM"  ilbWlESON  CftAWjWlito,"   '   ' 

against 

'  '■'■'  ■'■'■      ■    ■AttrX'Al^flWlR'HAlttfNteS^:' •'-^ '' 

'  'hatfbf  ^(Ke  poot"^' aasesmeht  khduUbe  JUed  ^^i  i^eM^iQ 

^'  fVA^  )^dZ  and  no^^A<f  %)a7u^ct  rent  ofthe'pdM^ti,  *i*^^m^^^hl' 

'     "^  ways  had  to  a  suitable  deductiibn  on  the  rent  bf^Mk^'p^ti^r^: 

Namti?e.  ^-  ^-  Crawfubd,  of  CTliirftirdkiid)  in  •till)'  piridlhdf  iQIiur- 

nbcki'VHfk^  At  prMMit  mispenaibii  agaitiM  a^4iiiE«*tgii«d^(ibaTp 
by  the  dirfiE^der^  tile  ^erilMlar  tf - tlie  (fear's  iMmiMMt,  fci^il-fioai 
with  which  he  was  diarged  as  his  share  oPtbat'ad8egsiifeiViii>tenBs 
of  the  following  ^fl^n>'  irfvich  *  w«0  aoried  -  ott^  tiio  flMhf ^-FWiniaiy 
1886,  at  a  meeting  of  heritors  attended  by  many  of  the  small  feoan 
and  proprietors  of  ground  and  houses  in  the  toiRft'of  SHiaiahMck, 
which  ia  tnihiii  titoypsiiA :  ^  That  in  laying  xm^^  anwisirtnt  ftr 
^^'themsniteuaticeoFtho'poor  of  thir  paridi  ftr  the^eHAMt  M^yw, 
^^dieoneJudfofthenecetts^ry  funds  to'be  had  onr^tafdl^^rieiitMfin 
<^  to  the  original  ^^dnation  of  4hei^hbIe^llAdB4il'«irwn<iift^  the 

^  o&er  half  to  be  assessed  on  the^wholefohiftiMatu^ilf'tfM  pitiUb^^ac- 
*  ton^ttg'td  meahsf  and  s«ibstaiiee/^nsid^ri*g'«h^  iMmMrtoabt^i^oB 
<  lands  feued  » tow^  and  nei^HbonAood'  as  ^eMM  ^  Jltet'irtMii 
'^  and  stob8ttrtieei>f thehaiHinhiaMtttets.^       -     •'  ^»j^I  jjfwi.L 

An  «yetfdtnetit  m^mA '  by^aHofbar  >hMte»»  IMf  ^oiltiMibig«  in  ar- 
umgtoieiil,  of  Ihe  imtvtte  of  a  cmnl9re«nise  bdtuMn  'tbi^f toWto4tid  the 

country,  whicfa  had  been  previously  entered  into,  hf  iirhkeh  ibar* 
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the  remaining  six-teBlfas  w«re  laid  on^b9utQ«)iy^«Mpih«|f*UbeiOof 
pay.»l^  t^Mtbejh0iitaUQr.iMpQ^  rarifebia  hin|gbf.^9Mi  ei»fjl&)fr(fh>m 
the  means  and  sutwtance  of  the  vhole»iiibabi|aitl8^fWd94aBti-.; 

The  suspender  stated,  And  his  statement  though  denied,  appeal- 
ed vobfltantially  euseely  diatiibe  faiislLiof  EilsMtiio*k'Oomsitis^4 
popnlaiidn  of  120,000  persons,  of  whom  about  18,060  Tesid)»  itif  the 
manufacturing  town  of  Eilmamock,  which  was  not  a  royal  l)urgh,  and 
about  2000  reside  in  the  rural  district  of  the  parish.  That  the  po^ 
pulation  of  the  town  is  rapidly  increasing.  That  the  actual  rental  of 
the  town  very  larg^ely  exceeds  the  actual  rental  of  the  rural  part  of 
the  parish.  That  the  valued  rent  of  the  rural  district  anounts'  to 
L.6768,  4&  8d.  Scots;  the^viluBd  rcnt^^  effeiring  to  the  town  is 
L.  68,  6s.  7d.  And  that  some  of  the  priaotpal  country  heritort, 
such  as  the  Duke  of  Portland,  and  others,  axe  not  residiBnt  wtdiin 
the  parish,  so  that  it  is  only  on  their  heritage,  and  not  on  the  mo- 
veable means  and  substance^  that4iey  are  asseasiUe* 

Answers  were  lodged,  and  the  Court,  recalling  an  interlocutor  of 
the  Lord  Ordinary,  refusing  the  bill,  allowed^heauspender  to  lodge  a 
minute,  stating  that  'the  form  of  suspension  was  adopted  in  the  pre- 

<  sent  instipce  for  the  purpose  of  trying  the  question  at  issue  b^ 

<  tween  tlie  landward  and  ttown  heritors  in  the  least  e:(p«n8i?e»aiid 

*  most  expeditious  manner ;  that  the  jsuspender  had  no  desire  to  with^ 
'  hold  his  share  of  the  assessments  in  the  meantime  ;. but  was  inUing 

*  to  pay  his  share  of  the  assessments  along  with  the  other  heritors  un- 
'  til  tbe  iasui^4»f  the  present  AJuspeAaios.^  :.  >    '  7    i 

The  Court  ibereafter,  <in  respoot  of  tbe^nipute  now  J«4gedr 9i^ 

<  called  Ae  iiMdocutor  Badaimnd  ttgauMti.aad^WiiMdlo  the^IiOid 
«  OedinaTy  to  pasa  the  bilL^  • 

Tb^MHae  was  reported  on  caaea  tp  tbo.  Coi^t. 


Court. 


At  tbft  advising-^ 

Iiord PrmdiM'-^Th^ confet^Ofy .of  a  tiispewwonof  ihimatiyre OpinjoD of 
haa  beett  ^oeidsd  by  the  cane^of  Oiaiaip^r(91iSt,May.l8eSr)'«Dd 
on  varioM^other  ocoarians,  .and  it.ia;<€leajrLy  .of radvamtfl^to^the. par- 
ties to  avoid  the  aummoning  of  many  bundreda  of  individuala»  whiok 
would  be  neoeasaxy  an  a  dedaiatoi;.,'  Than.aa  to  the  jaerits^  ^f  our 
Ltordsbqp&know,  4t«^  "b  tha  case  4if  jBtMyheaj^  it  i^  ooaaidcwl 
competent  to  asteas  by  thaxealxen^  to  build  tbt.iiihuir^lL,:  Tbece  is 
a  difference  here  in  so  far  aa  the  pujrpeasis:th^<  maintenanca  of.  the 
poor,  and  in  as  much  as  the  oaeda  a  .Par liamymsyy .  boyio^^b,  ;phicli 
the  other  is  not ;  .but  to  me  thesOfdo  ^at  ^fgWK  ^if  »xeaam'for  not 
adopting  that  mode  in  this  case  also*. 
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SI  May  1M8  Lord  GUlkB.-^ir  there  be  ar  deat  pteoedetit  fov  tfdbfrtiiig  tint 
fiiddiS  i  thhik  Ibat  the  a^^sAMettt  on  the  ^edl'MM  h  tbefjhmia 
^  cii€uiB0tMiceB  ^  this  case:  .       i-  :    .. 

/>9til  JAN:ibfitjvfe.^I  concur  in  tUnbltig  the  '^tiKpebfiieli  MUfe- 
tenf ;  abdttt  t6  tfaiilocher '{xrelimiiilAry  fx>i^t^,  iirreigaiti  C(» th«  meet- 
ing  of  the  heritor?)  I  think  that  was  aho  comtieteiit.'  It  i#  aaid^hat 
some  of  the  heritors  bad  no  ikctoal  valHalSon,  bat  still  they-ivete^lM- 
ritors  and  migkt  ha'v^  had  it.    There  wa»  nothing  1)Ad  in  Ae  toiii 
of  laying  the  aasesfirment  on,  if  *  the  resoliition  wae  a  good  one.    I 
think  the  assesBment  bjr  the  red  rent  ^as  compet^t  if  it  was  fit  and 
proper  in  the  circumstances.     But  the  statute  lays  do«Fn  no  actual 
rule.     I  also  think  it  was  competent  for  ns  to  renew  the  proeeed- 
ings  of  the  heritors,  if  grounds  weire  shotm  Jfor  tlikrieii^  the  Jod^ 
ment  to  be  wrong ;  and  in  that  review  it  would  be  |ilfoper  firt  wslo 
consider  whether  the  judgment  was  so  unjust  and  totally  inappfica- 
ble  to  the  eiroifbistanceis  of  ihcf  iiidtvldoal  case,  as  to  make  the  de- 
cision ervoneous  and  bad.^    I  "iriH  not  say  that  the  proof  is  widMm 
doubt,  but  on  considering  it,  I  am  led  to  believe  that,  on  the  wbok, 
this  is  a  oase  where  the  assessment  should  not  be  on  the  vahiedy-bot 
.on  the  veal  rent.     I  must  observe,  however,  that  ^n  t«g«irS  tl&^ 
rents-of  houses^  Ittimst  be  laid  on  with  great  aHowa'nceiry^tifd^iltl^bf 
thwMtital  rent,  aft  the  r4^venue  ftom  them  19  v^ty  difKr^h^llfbiBpAk 
perttiisnent  produee  of  land.   Allowance  must  Ibis  tiuidib  Ibi^'flM^inm^ 
anee  Ahd^epaire^  undl^r  which  I  would  include  M  aK^Wtittii  ^  iiii 
rebdlditig'  of  Ae  tenement.    Bur^  I  am,  tha«f  ifH^Si  hihJdtSm 
the  tax  will  be  hid  on  the  Take  of  the  property  ^4he^h»li^"«Ba 
not  htf  rent.     I^  itmst  obdeWo'fchat  the  case  t^riheWrn'mrViiiX- 
ferent  from 'the  present,  and  is  not  an  authority  for  it ;  fek^lffid^tte 
ratei  was  laid  on  as  an  estimate  of  the  means  and  eflbetil'^tf&b  vhdie 
of  that  town  parish,  bat  that  is  not  the  casd  hetey  fbr  ft  is '^nly  a 
part  of  the  parish  which  iis  in  question.     Indeed,  that  iit  the  Afest 
Kirk  is  not  a  case  which  should  be  an  example  hi  any  otli6f;  as  so 
very  high  a  rate  has  been  on  houses  in  it.    But  the  itoultof  iny 
opinion  is,  that  the  suspension  is  competent,  as  wellas  iSief  n^Mlgr 
us,  and  that  it  is  more  fair,  in  the  circumstances,  to  hvf  dh^'aas^asaietet 
on  the  part  of  this  parish  in  question  by  the  real  ih'jui'fty  tbe  vUa. 
edrent  »  f.    . 

Lord  Care/umee. — After  what  took  place  wjien  this  bill^  of  jfor 
pension  was  passed,  I  am  surprised  that  the  competency 'of  the '&m 
of  procedure  is  disputed.  Lord  FuUerton^s  objectipn^  ^lat  i^  woidd 
suspend  the  effect  of  the  present  assessment,  is  remoV(Kl|1iy  the  mi- 
nute lodged  at  passing  the  bill.  A  suspension  is  mu6&  'more  ei^ 
dient  than  a  declarator,  which  requires  every  party. interested  to  be 

called,  the  expense  of  which  ts  enormous.     In  a  suspension  this  is 
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preofEideiit  mtk  tfigwrd  U>  the  .whole  pHiridi-*  Th^b^Ml^^  thfe  mmm»-  ^^^V 
ment  in  question  is  that  which  is  plaqed  on^  Aa  b^ijitws ;  wjet  baive  hwIcb^. 
iii9t)Nuig,l»d»  wiA  Uia  other  hi»lf..  The  val^edrmt  ia  t)m moBtpon- 
w«rieatfFaj  o^asaeasmeniin  a onere  laofwa^rd^pufishi  a^4  f roduoes 
wgeMral  Uttle  injuistiqft ;  .becaufij^  the  propoarlion  hdtw^en  tb«  real 
iMri^  ?fbied,rea£  between  tenemanit  and  tencaaebit  ia  nearljjr  t^e  aame. 
lifx%  when '  a  hurgk  of  regality  or  fo^ony  gpraada  its  anaa.  in  the  wagr 
SiLodairnbck  has  here  done>  is  not  the  assessment  by  the  vidued  rdnt 
giros%  nnjusts  when  there  are^^^O  inbabifants  in  the  to^wn^  aatd 
ovUj.SQQO  m  the  landward  part  of  the  parish  ?  .  Now^i  it  is  clearli^ 
e^jiaUiaJied  by  the  dedsions»  that  eUber  xeal  or  valued,  iwt  mafjf  he 
xc^flfte^ite^iWd^^^  andjuatiee  require  that  the  real  rent^ahwld 
be>(|de(itc4  |)eve«  Ttiiaiye^  agreeable  tothewb^de  spirit  of  the  alatotea* 
4^{^»elamtibn8^  which  make  a  distinction  between  bMwiHd  fBr 
^p|beii,a%d  W^  bargha*  J^  tbafc  time  there  w^re  w  buif}faiS'iif  la- 
gl^ji^.aiid  bacpiqi^^li]^  ^bat  Kihnamock  wds«-ri|:  is  now  a  royal 

^|;{ia  a^id  that  it  i«  in  the  power  of  the  heritors^to^detcrmine  wbiith 
mod^  qf  asaeiMinent  should  be  adopted-  But  tbi|  judgment  is  etw^s 
aulgs^to  review;  and  is.  it  neasonaUe^  that  bundreda  afik9iitora» 
wbq^^f^teiyenP  uurn^r  interests,  abwld  s^ainpaU  llie;  fasti  ^ibo-JHite 
a  vaJi^a^n  of  mai^y  thouaaada?  r  I  w^dinet^  disturb  et^rea^lutirtfi  ef 
the  b^tprs  bq^fiusf^  absolute  equality,  waa.  not;  ebtaiitedft>ioi:  if  they 
decided,  fqt  valuefl  ient|  when  one  or  two  hei^Acvis  pligbt  Bndda  JSAere 
profitable  ;tQ  \kmf0  real  sent<  there  i^ust  ^weyf  ba  spfofs.  alight  ivr 
equality  ipp[  dissatfsfimtioa^  but  beietheioa  wre.tw(».pa?ties^*^--one^  the 
great  heritors,  who'hi^Te  substaAtial  iiite]!eaty;and  .t|ie  4»ther|taB  kar 
mense  number  of  petty  feuecst  who  wish  to  sl^i^  an  equitable.buvden 
from  their  own  sheuJdearsr  Whenever  you  .get  over  the  difBettlty, 
that  the  real  rent  may  be  substituted  for  Ae^valued,  it  beoomes  a 
very  simple  question)  what  is  the  equity  of  the  case  ?  And  every  one 
dedsion  quoted  by  the  suspenders  appears  to  me  to  be  in  pqint^  more 
especially  that  of  Snnbar;  indeed,  in  my  mind,  it  is  quite  cendusive. 
Tbia  rule  will  apply  to  every  future  case  where  the  parish  is  a  mix* 
ed  pariah,  and  where  the  old  royal  burgh  or -a  new  burgh  o£  Imony 
stretches  into  the  country. 

The .  Court  accordingly  ^  pronounced  ,the  followbg  ^  intcarlociltor : 
'  Sustain  the  action  as. a  competent  mode  of  trying  the  question  at  Jadgment. 

*  issue;;  and.farther»  sustain  the  reasons  of  suspension,  aud  find  that, 

*  in  the  chrcumstances  of  this  piirticulair  case>  the  rate  pf  a^ej^ameut 

<  for  tb^  support  of  the  poor  ought  to  have  been,  and  shall  herea^^ear 

<  be,  fixed  with  reference  to  the  real,  not  the  valued  rent  of  the  pa- 

*  risb,  regard  always  being  had  to  a  suitable  deduction  on  the  ren 
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Cnwfuid  V.   '  ^^,^^  ^^^  V^^^^  ™'^  ^^  ^^  «■«»  •»*  'dwem;  and  find  tht 
HarkMM  *    *  neither  party  is  entitled  to  exfeaacB*'' 


Judgoiflot. 


Lord  OidiDar7,  Codclmm.         Act.  Walker.  Alt.  SoL^Gmt.  fUmthet^md^}  md  1. 

M'NeiU,      Walker^  Rkhardaony  ^  MdviOe,  W.  S.,  and  M*l9ia$k  ^  rniiMii. 
S.  S.  C.  Agents. 

C.B. 
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No.  CV. 


l9t  June  188a 


Sir  JAMlSS  BOSWELL, 

tigainet 

MATTHEW  MONTGOMERIE,  fee. 


I 


Pbocbss-— Jury  Trial. — The  Court,  where  a  case  depended  ckkf-^ 
kf  on  documentary  etndence^  though  further  purole  prorf  waa  dh 
nuntded  by  the  pursuerj  ordered  Utobe  retransmiiiedjrom  the 
Jury  RiMj  and  a  proof  on  eommuekn  to  be  gfomM. 

(For  the  facts  in  this  case,  see  the  former  R^Kirt  of  the  99tk  Ja- 
nuary 1886,  Fac.  Coll.  Vol.  xi.  Pp.  817  and  588.) 
NarmtiTe.  The  case  haying  been  remitt^  to  the  Jury  RoU^  (sopim,  pt  568;) 
the  defender  moved  it  should  be  retransmitted  to  the  Ordinary  BoO, 
as  best  fitted  for  jury  trial,  for  the  reasons  fiiUy  stated  in  the  re- 
port of  the  29th  June  1836. 

The  Lord  Oidinary  pronounced  this  interlocutor:  -— ^  Having 

*  heard  parties*  procurators,  on  the  motion  of  the  defender  to  le- 
^  transmit  the  case  to  the  Ordinary  Boll,  on  the  ground  that  it  ia- 
^  volves  matters  which  cannot  be  satisfactorily  investigated  by  a 
<  Jury,— In  respect  that  the  pursuer  does  not  confine  himself  to  die 
'  written  evidence  now  in  process,  but  demands  a  farther  proof  \fj 
'  witnesses,  and  that  the  defender  does  not  maintain  that  the  snd 
'  written  evidence  is  such  as  to  exclude  proof,— Finds  that  findier 

*  investigation  is  necessary ;  and  finds  that  no  sufficient  canae  is  as- 

*  signed  by  the  defender  for  departing  from  the  geneial  nde  Ibr  as- 
^  certaining  disputed  questions  of  fact  by  the  verdict  of  a  Jmy— ad 

*  therefore  refuses  the  motion.^ 
ifoie.         '  JVolr.— As  by  the  former  interlocutor  of  the  5th  of  December 


Lord  Oidi- 
oary'i  Inter 
locutor. 
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^  1887,  tbe  Loid  Oidiati^  did  iwl  merely  reotti  the  oMe  ^  ^"J»e  183a. 

*  the  Jury  .BoU»  adkgect  .to  the  cotttingaMy  of  being  retrHBioii-    ^^[^j^T^ 

*  ted,  but  found  expiessty,  afiker  wx  urgamaat  on  the  point,  llial;   niuinfl^miTii 

*  it  was  fit  for  the  consideration  of  a  Jury,  he  considered  that  the       ^r 

*  ioterlocutor  might  be  ccmipetently  brou^t  under  review,  and  in- 
'  deed  he  so  expressed  it,  for  the  very  purpose  of  enabling  the  de- 

*  fender  to  take  the  opinion  of  the  Court,  as  had  been  done  before. 

*  But  as  that  procedure  was  found  incompetent,  and  as  the  question 

*  has  now  been  again  raised  in  the  form  of  motion  to  retransmit  to 

*  the  Ordinary  Roll,  he  sees  no  reason  to  alter  his  former  opinion ; 
<  and  therefore  repeats  the  interlocutor  mutatis  mutandis,  and  the 
^  reasons  given  in  his  former  note/ 

The  pursuer  redaimed. 

At  the  advising— 

Lord  President. — I  donH  know  what  Lord  Gillies  may  have  felt  Opinion  of 
when  presiding  in  the  Jury  Court,  but  I  have  no  doubt  he  has  ezpe-  ^^'^' 
rienced  the  same  inconvenience  as  myself,  in  being  obliged  to  decide, 
at  the  moment,  cases  resting  on  a  mass  of  documentary  evidence.  No 
later  than  last  Thursday,  there  was  a  case  which  I  was  trying,  which 
'  ultimately  went  off  on  a  compromise,  where  about  fifty  printed  let- 
ters, which  was  all  the  evidence  in  the  case,  were  laid  down  before 
me  on  the  Bench,  when  the  case  was  called  for  trial*  Now,  how  could 
I  attempt  in  this  off-hand  way  to  direct  the  jury  as  to  their  true 
meaning?  and  still  more.  How  can  the  jury  ascertain  that  meaning 
irom  the  partial  quotations  read  from  than  by  the  counsel  on  dither 
side?  To  me  it  appears  impossible  for  a  Judge  to  ascertain  the 
tme  import  of  documents,  often  in  themselves  very  dubious,  on  so 
hurried  and  cursory  a  penpal. 

Lofd  GiUies. — The  question  in  this  case  appears  tolie.  Whether, 
to  ascertain  the  truth  of  the  case,  it  be  not  necessary  to  have  an  ac- 
ooanting  ?  The  fact  of  intromission  does  not  seem  disputed ;  but 
then  the  pursuer  says  it  was  only  in  his  character  of  heir  of  entail, 
tod  he  does  not  seem  to  deny,  that  if  it  b  proved  that  he  was  not 
actmg  in  that  character,  he  would  be  liable.  Now  this  can  only  be 
ascertained  from  the  documents,  which  may  amount  to  an  immense 
maas,  and  which  require  an  accounting  in  order  to  see  how  he  did 
really  intromit.  Suppose  a  man  diums  L.1000,  but  it  is  said  that 
in  an  accouii^g  it  will  be  dear  that  there  is  an  objection  to  his 
claim,  and  this  leads  to  an  investigation  of  accounts  to  the  amount 
of  L.  10,000  dr  L«  90,000,  that  is  not  a  case  which  is  fitted  for  a 
jury,nna[d  I  think  thia  is  much  of  the  same  nature.  The  Lord  Ordi- 
nary has  not  examined  the  documents  in  such  a  way  as.  to  say  that 
they  were  not  of  use  in  the  case,  and  that  in  that  situaiaoa^both  dc- 
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1  June  1838.  mnQded  parole  proof;  nor  has  he  made  any  inquiry  on  which  he 

BosweUi;      ^^^^  ^ay  that  the  case  was  one  properly  adapted  for  jury  trial 
Montgomerie.      Lord  jMacke7izie.-^^I  think  we  are  very  much  in  the  dark  in  this 

o^nion  of  ^^^''^  ^  ^^  ^  ^^  ^^^  satisfied  with  the  information  which  I  receiTe 
Court  from  either  side.  I  do  not  know  whether  it  is  a  caae  fit  for  jiny 
trial  or  not  If  it  was  only  said  that  the  pursuer'^s  case  was  Teiy 
simple,  and  that  the  defender's  depended  on  documents,  I  would  not 
like  to  force  it  out  of  the  Jury  Court,  except  it  was  clearly  neces- 
sary for  the  justice  of  the  defence  to  do  bo.  Here  the  pursuer  has 
produced  a  great  many  documents ;  but  that  is  not  concliisiTe ;  for 
though  there  may  be  many  documents,  it  may  be  a  very  dear  case; 
and  I  must  say,  I  don't  see,  nor  do  I  think  it  has  been  saiBdeDtly 
shown,  how  the  heir  is  to  be  proved  a  vidous  intromitter  by  an  ac^ 
counting.  It  may  be  so ;  but  it  has  not  been  explained  before  ns. 
There  is  nothing  here  except  averments  on  the  part  of  the  pursuer 
that  it  is  a  case  for  a  jury,  and  denials  of  this  on  the  part  of  the  de- 
fender, whilst  many  documents  are  produced  for  both  parties.  In 
this  situation  I  am  unwilling  to  interfere  to  force  this  case  from  the 
Jury  Court ; — I  have  a  strong  impression  that  it  is  a  question  not 
fitted  for  a  jury ;  but  I  have  great  hesitation  in  comijog  to  a  deci- 
sion which  will  have  that  efiect.  I  am  not  restrained  by  any  doubts 
of  the  competency  of  our  pronouncing  judgment  to  that  effect,  be- 
cause this  is  not  one  of  the  privileged  cases ;  but  even  though  it  he 
not  one  of  the  enumerated  cases,  still  I  am  reluctant  to  interfere 
with  the  opinion  of  the  Lord  Ordinary,  whose  business  it  was  to  as- 
certain  how  the  case  really  stood,  and  whose  acquaintance  with  the 
case  must  be  presumed  to  give  considerable  weight  to  that  opinion. 
Lord  Corehou8e>^^l  am  rather  indined  to  alter  the  interlocute 
reclaimed  against ;  since  it  appears  to  proceed  upon  the  ground,  that 
because  the  mere  fact  of  some  parole  evidence  being  required  was  made 
out,  it  necessarily  followed  that  the  case  must  go  to  the  jury*  If  a 
case  depended  on  a  matter  of  fact,  which  was  to  be  proved  fay  pa- 
role evidence,  my  impression,  prima  facie,  would  be,  that  it  was  lit* 
ted  for  a  jury  trial.  But  when  the  case  is  only  one  where  it  nay 
depend  on  facts — on  which,  indeed,  all  points  of  law  must  arise — the 
proof  of  which  may  require  parole  evidence,  I  cannot  see  that  we 
are  of  necessity  bound  to  keep  it  in  the  Jury  Roll,  because  a  case  of 
that  kmd  may  be  totally  unfit  for  the  decision  of  a  jury.  But  I 
cannot  go  along  with  the  interlocutor  of  the  Lord  Ordinary,  when 
he  says,  ^  In  respect  that  the  pursuer  does  not  confine  himself  to  the 
^  written  evidence  now  in  process,  but  demands  a  farther  proof  by 
'  witnesses,  and  that  the  defender  does  not  maintain  that  the  said 
'  written  evidence  is  such  as  to  exclude  parole  proof,  Finds  that  nosut 
<  ficient  cause  is  proved  by  the  defender  for  departing  from  tbegenenl 
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*  rule  for  ascertaining  disputing  questions  of  fact  by  the  verdict  of  a   i  June  1 838. 

*  jury,'    That  may  be  the  general  rule,  but,  looking  to  the  circumstan-     r^v_^ 
ces  of  this  case,  I  do  not  think  that  the  difficulty  can  be  extricated  Montgomeri'e. 
except  by  an  investigation  of  the  printed  documents  produced.     ^^  opinionTf 
the  pursuer^s  case  was  this,  That,  by  establishing  the  fact  of  intro-  Court. 
mission,  he  could  rear  up  a  passive  title,  then  I  think  that  would  be 

a  case  for  a  jury.  But  this  is  not  the  case  here,  for  it  is  admitted 
that  there  is  much  of  the  moveable  property  which  has  been  taken 
up  under  a  confirmation ;  and  that  many  of  the  rents  have  been 
drawn  by  the  judicial  factor.  It  is  therefore  clear  that  an  account- 
ing must  be  held  before  the  real  merits  of  the  case  can  be  distin- 
guished. This  action  is  not  one  of  the  enumerated  cases ;  therefore 
I  think  it  is  the  safest  course,  where  a  numbor  of  documents  are  found- 
ed  on  in  defence,  that  the  case  should  be  brought  out  in  the  old  form 
by  a  proof  on  commission ;  as  an  examination  by  a  jury  would 
not  in  such  a  case  be  satisfactory.  I  therefore  think  that,  prima 
facie,  it  is  not  a  case  that  is  fitted  for  that  mode  of  trial ;  and  to  take 
off  that  impression,  I  think  it  would  be  necessary  that  the  documents 
should  all  be  examined,  and  their  respective  efiects  ascertained.  The 
pursuer  should  have  been  able  to  have  shown  the  Court  that  his 
productions  were  not  necessary,  in  respect  that  the  case  rested  on  a 
simple  fact  to  be  proved  independent  of  these  documents.  Such  a 
case  would  have  been  proper  for  a  jury,  but  this  is  not  the  footing 
on  which  this  case  rests.  It  is  important  to  observe,  that  the  Lord 
Ordinary  rests  his  judgment,  not  on  that  ground,  but  on  this,  of  the 
demand  for  farther  parole  evidence.  There  are  few  cases  in  which 
some  parole  poof  is  not  necessary,  but  that  of  itself  is  not  sufficient 
to  make  it  peculiarly  appropriated  for  jury  trial.  I  think  the  case 
here  is  more  adapted  for  the  old  mode,  and  as  it  is  clear  from  the 
acts  themselves,  that  the  Legislature  anticipated  that  cases,  of  the 
class  to  which  the  present  belongs,  might  occur  which  would  be  very 
unfit  for  jury  trial,  I  am  for  recalling  the  interlocutor  of  the  Lord 
Ordinary,  and  ordering  a  proof  by  commission. 

The  Court  accordingly  by  a  majority  pronounced  a  judgment,  re*  Judgment. 
calling  the  interlocutor  reclaimed  against,  and  remitting  to  the  Lord 
Ordinary  to  order  a  proof  by  commission. 

Loid  Ordinary,  FnOerUm.        Act  APNeilh  T,  Maekensk,        Alt  Maitland,       John 
Bawie^  W.  S.  and  John  Court,  a&C.  Agents.        T.  Clerk. 

C«  Jet. 
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FIRST  DIVISION. 

No.  CVI.  Ut  June  183S. 

ROBERT  CUNINGHAME, 
against 
JOHN  DUNLOP  AND  Others. 

Feopebty — ^LocH. — The  Court  found,  in  conformity  with  the  de- 
cision in  the  case  of  Dick,  16th  November  1769,  Mor.  18816, 
That  the  proprietor  of  a  loch  and  its  alveus,  which  had  been  drtbed 
to  a  considerable  extent  by  operations  without  his  oonsent,  was  en- 
tided  to  have  its  former  limits  ascertained  and  marked  ofl^  and  to 
have  it  declared  that  he  was  sole  proprietor  of  the  space  whidi  had 
been  left  dry  between  the  present  and  former  margin,  subject  to  cer- 
tain servitudes. 

Act  SoL^Gen.  iRuiherJurd)  and  ManhalL  Alt.  Dean  o/Fac.  {Hope^^  fTan^aDd  Mme^ 
GibtOH  and  Donaldton,  W.  S.,  G.  Dunhp,  W.  S.  and  W.  Patrick^  W.  S.  AgoHb 

C.JL 


FIRST  DIVISION. 
No.  CVII.  Ut  June  188& 

ANDREW  STEVENSON, 

against 
JOHN  STEVENSON. 

Proof— Oath— (Extrinsic  Quality.) — Process.— Fowid,  that 
though  on  the  Record  no  spedol  mention  was  made  ofana$sign 
ment  of  effects  to  creditors  in  the  English  Jbrmj  which  a  defm- 
der  on  a  reference  to  oath  of  the  Ubd  gave  as  his  sole  reason 
that  a  debt  was  not  restifig-owing :  and  though  thai  was  deer- 
ly  extrinsic^  the  defender  was  entitled  to  be  heard  on  the  egedcf 
the  assignment^  and  the  mode  in  which  he  proposed  to  esiabSA  U, 

Narratiye.       The  pursuer  brought  this  action  against  the  defender  for  pij- 
ment  of  a  promissory-note  granted  by  him  for  L.  SOO,  for  certiiB 

3 


Namtife. 
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stock,  &a  and  made  a  general  reference  of  the  libel  to  the  defender's  i  June  isas. 
oath.  '^^  f  — ^ 

The  defences  were  Ut^  Prescription ;  2c/,  That  nothing  was  rest-  stev^son.^ 
ing-owing. 

The  record  being  closed  on  the  summons  and  defences,— -The  de- 
fender deponed,  under  the  reference,  that  he  granted  the  promissory- 
note,  but  that  it  was  not  resting-owing,  because  ^  in  181£,  he  made 
^  an  assignment,  according  to  the  law  of  England,  where  he  was  do- 
^  miciled  at  the  time,  of  all  his  goods  and  effects  for  the  benefit  of  all 
'  his  creditors,  and  that  the  pursuer,  Andrew  Stevenson,  was  the 

*  principal  assignee,  and  which  assignation  was  accepted  by  the  pur- 

*  suer,  and  that  that  assignment  cleared  him  of  all  his  debts.  Inter- 
'  rogated,  depones.  That  there  was  no  commission  of  bankruptcy  is- 

*  sued  against  the  deponent     That  the  said  assignment  is  bis  only 

*  reason  for  saying  that  the  sum  of  L.  500,  contained  in  the  said  pro- 

*  missory-note,  and  interest  thereon,  is  not  still  resting-owing.     In- 
^  tenogated,  depones.  That  for  the  reasons  above  stated,  no  part  of 

*  the  said  note  or  bill  for  L.  500  is  now  due«     Interrogated  by  the 

*  Commissioner,  on  the  motion  of  the  defender.  Whether  the  depo- 

*  nent^s  estate  and  effects  were  sold  by  the  trustees  under  the  assign- 

*  ment,  and  a  dividend  paid  to  his  creditors  ?  depones  affirmative, 
^  and  that  dividends  were  paid.     Interrogated,  Whether  Andrew 

*  Stevenson  received  a  dividend  along  with  the  other  creditors  ?  de* 

*  pones.  That  he  did,  that  is  to  say,  he  got  it  accounted  to  him  for 

*  money  that  he  owed.     Interrogated,  What  was  the  amount  of  the 

*  dividend  ?  depones.  That  he  cannot  exactly  say,  but  that  it  was  first 
^  calculated  at  about  ten  shillings  in  the  pound,  but  that  frcxn  some 

*  loss  it  did  not  amount  to  so  much.     Interrogated,  What  he  means 

*  when  he  says  that  the  deed  of  assignment  cleared  him*  of  all  his 

*  debts  ?  depones  and  answers.  Because  the  deed  expresses  that  as  a 

*  condition.     Interrogated,  Was  the  deed  of  assignment  signed  or 

*  subscribed  by  Andrew  Stevenson,  or  for  him  by  his  authority  ? 

*  Objected  for  the  pursuer  to  this  interrogatory.  That  it  refers  to 

*  matters  evidently  extraneous.     The  Commissioner  repels  the  oh- 

*  jection,  and  allows  the  interrogatory  to  be  put     And  the  deponent 

*  answers.  That  the  deed  of  assignment  was  signed  or  subscribed  for 

*  him  by  the  said  Alexander  Stevenson,  as  his  agent,  and  by  his  par- 

*  ticular  authority.^ 

On  hearing  parties  and  considering  this  deposition,  the  Lord  Or- 
dinary pronounced  the  following  interlocutor : — 

^  Finds,  That  the  constitution  of  the  debt  libelled  is  proved  by  Lord  Ordi. 
^  the  said  deposition :  Finds  it  also  admitted  by  the  defender,  that  bcotor."*^'' 

*  the  debt  has  not  been  paid  :  and  finds,  That  the  quality  adjected 

*  to  the  oath  that  the  said  debt  was  discharged,  by  the  pursuer  hav.  j 
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ing,  alongst  with  others  of  the  defender's  creditors,  accepted  of  in 
assignation  of  all  his  effects,  is  extrinsic,  inasmuch  as  it  is  founded 
on  the  supposed  effect  of  a  separate  transaction,  and  would  require 
to  be  supported  by  evidence  of  the  nature  and  terms  of  the  alleged 
assignation,  of  the  proceedings  under  it,  and  of  the  l^al  effect  of 
those  circumstances  by  the  law  of  England,  in  discharging  the 
debt ;  but  allows  the  defender  to  be  further  heard  on  the  import 
and  effect  of  the  said  assignation,  and  other  proceedings  referred  to, 
and  the  mode  in  which  he  proposes  to  establish  these.'* 
*  Note. — As  the  point  of  resting-owing  is  one  which  the  porsaer 
undertakes  to  establish  by  the  defender's  oath,  a  positive  and  abGO- 
lute  statement  that  the  pursuer  had,  on  receiving  a  certain  som,  di- 
rectly agreed  to  discharge  the  debt,  might  have  been  admitted  as 
an  intrinsic  quality  of  the  oath.  But  the  quality  offered  by  the  de- 
fender here  is  very  different.  It  truly  amounts  to  nothing  more, 
even  according  to  the  most  favourable  construction,  than  the  ex- 
pression of  the  defender's  opinion,  that  the  ^  clearing  of  all  his 
debts'  resulted  from  a  separate  transaction,  i.  e.  the  granting  of  an 
assignation  of  his  effects  to  the  pursuer ; — an  opinion,  too,  that 
may  or  may  not  turn  out  to  be  well-founded,  according  to  the  terms 
of  the  assignation,  the  proceedings  which  followed  on  it,  and  above 
all,  the  law  of  the  country  by  which  its  effects  must  be  tried.  The 
Lord  Ordinary  holds  a  statement  of  this  kind  to  be  clearly  eztriDsic, 
and  one  which  the  defender  must  establish  by  competent  evidence. 
The  case  resembles  very  nearly  that  of  Brown  v.  M*Intyre,  (Ante, 
vi.  1022.)  26th  June,  1828,  and  the  Lord  Ordinary  has  followed 
the  course  there  pointed  out,  by  allowing  the  defender  an  apfor- 
tunity  of  being  heard  farther  on  the  measures  which  he  proposes  to 
take,  in  order  to  establish  the  alleged  discharge  of  the  debt.' 


Judgment. 


The  pursuer  redaimed. 

And  the  Court  unanimously  adhered* 


Lord  Ordinary,  FuUerUn.       Act.  Buchanan^  J.  Murray,      Alt.  AMder$om  and  SmjfAr 
Lawion  and  Gilmour,  W.  S.,  and  Mackengie  and  Sharpe,  W.  S.  Agents.     JV«  C3cfi. 

C.  R. 
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ROSE  M*NAUGHTON, 

againat 

WILLIAM  GLASS. 

FbOOF — SSMIPLENA  PbOBATIO — FILIATION.— FFA^^  the  ooth  %n 

supplement  of  a  pursuer  ^  ccniradieted  a  principal  part  of  the 
evidence  on  which  it  was  held  that  a  semipiena  probatio  was  made 
out  J  the  defender  was  assoilzied. 

This  was  an  action  of  aliment^  in  which  the  Court  found  that  Narrative. 
there  was  a  semipiena  probatiOf  and  allowed  the  pursuer^s  oath  in 
sapplement,  in  which  she  deponed  affirmatively ;  but  on  a  cross-ex- 
amination,  (which  the  Court  allowed,  17th  February  1838,  supra 
487,)  stated,  that  she  had  no  connection  previous  to  April  1 834 ; 
whereas,  on  record,  she  averred,  that  camid  intercourse  commenced 
in  1831,  and  continued  up  to  the  time  of  conception;  and  it  was 
on  the  whole  averments  on  record  with  the  evidence  applicable  to 
them,  that  the  semipiena  was  held  to  have  been  made  out. 

The  Court  found,  that,  as  without  taking  into  consideration  the 
period  prior  to  April  1834,  and  the  evidence  in  reference  to  it,  they 
would  not  have  found  a  semipiena  probatio ;  and  that,  as  the  oath 
m  8U[^leinent,  instead  of  completing,  totally  destroyed  the  aver- 
ments and  proof  applicable  to  Uiat  period,  there  was  here  an  oath, 
not  supporting,  as  was  necessary,  but  destroying,  in  a  material 
point,  the  semipiena  probatio. 

The  Court  pronounced  this  interlocutor : — ^  In  respect  that  the  JudgmeDt. 

*  oath  of  the  pursuer,  instead  of  supporting  and  confirming  the  plea 
*•  of  semipiena  probatio,  directly  controverts  that  plea,  recal  the  in- 
^  terlocutor  reclaimed  against ;  repel  the  reasons  of  advocation,  &c., 

*  and  find  no  expenses  due  to  either  party  ,^  &c. 

Lord  Oidinary,  Cockbum.         Act.  E.  S.  Gordon.  Alt.  M^NeiU.  and  A.  McNeill, 

Ritchie  and  HUl,  W,  S.  and  J.  Brodk^  S.  S.  C.  Agents.     N.  Clerk. 

C.  R. 
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COUSIN'S  TRUSTEES. 

Husband  and  Wife. — Case  where  a  deed  ottering  a  marriage^ 
contract  teas  reduced  by  the  husband,  after  his  wife's  decease^  at 
a  donatio, 

Narratife.  James  CousiN  of  Glasgow,  on  his  marriage  in  1832  with  Miv 
Elisabeth  Morton,  executed  an  antenuptial  marriage-contnct ;  the 
provisions  of  which  they,  in  1838,  altered  by  a  mutual  deed  of  altera- 
tion and  trust-deed,  reserving  power  to  them  to  alter,  '  but  with 
'  mutual  consent  only  C  and  in  virtue  of  the  powers  conferred  by 
these  deeds,  Mrs  Morton  or  Cousin  made  a  settlement  and  convey* 
ance  of  the  property,  which  by  them  was  at  her  disposal  if  she  kft 

no  children. 

On  her  death,  without  leaving  issue,  her  husband  revoked  the 

minute  of  alteration  and  trust-deed,  and  raised  the  present  redncdon 

of  their  premises,  as  being  of  the  nature  of  a  donatio  inter  virum  et 

uxorem,  on  the  principles  of  the  cases  of  MacNeill,  Dec  8,  1829^ 

Jardine,  June  17, 1830.     Defences  were  given  in,  founded  on  these 

cases,  Hepburn  v.  Brown,  June  6,  1814 — 2  Dow,  342 — ^1  Ersk.  6, 

29,  and  30—1  St.  10,  5— Bishop  of  St  Andrews,  Dec  18, 16S3 

(7720)— Wamoch,  Jan.  8, 1759  (7730)— Gentles,  June28,182& 

The  pleas  urged  on  both  sides  will  be  found  well  stated  in  the 

note  added  by  the  Lord  Ordinary. 

Note.  *  iVbfo.— Although  the  argument  maintained  on  each  side^  in 
'  these  revised  cases  is  very  ample  and  elaborate,  the  real  question 
^  at  issue  is  sufficiently  simple.  By  the  mutual  disposition,  ezecnted 
^  by  the  pursuer  and  his  wife  in  1833,  he  placed  at  her  absohite 

*  disposal  one-half  of  the  whole  property,  heritable  and  moveable, 
^  which  might  belong  to  her  at  her  death.  But,  under  the  anteni^ 
'  tial  marriage-contract,  the  husband  was  entitled  to  claim  the  whofe 
^  of  that  property  at  her  death,  if  there  were  no  children  of  the 
^  marriage.     So  far,  then,  the  trust-disposition  was  a  dear  and  in- 

*  contestable  donatio  by  the  husband  to  the  wife  during  marriage : 

*  and,  of  course,  if  it  be  so,  it  is  revocable  by  the  husband. 

^  But  that  plea  is  met  by  the  defenders  with  the  reply,  that  the 
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busband,  by  the  marriage-contract,  lay  under  a  severe  and  most    ^  June  I8d& 
inconvenient  restraint  as  to  the  disposal  of  his  own  property ;  that    ^"^f^"^ 
it  was  thereby  destined,  at  his  own  death,  and  failing  children  of    coasin's 
tbe  marriage,  to  Mrs  Cousin  and  her  heirs ;  and,  as  a  certain  re-     Trustees, 
laxation  of  that  provision,  was  made  by  the  trust-deed,  in  favour       Note, 
of  the  defenders,  this,  it  is  said,  rendered  the  disposition  under 
redaction  onerous,  and  obviated  the  plea  of  donatio* 
^  It  appears  to  the  Lord  Ordinary,  however,  that  the  defenders^ 
plea  is  founded  on  an  entire  misconstruction  or  misconception  of 
the  marriage-contract,  and  of  the  conveyance  therein  to  the  wife 
and  her  heirs.     That  provision,  it  is  apprehended,  was,  as  its 
words  plainly  and  unequivocally  import,  entirely  contingent  on  the 
event  of  ^  her  surviving  her  said  promised  husband.^    These  words 
occur  twice  in  the  course  of  the  clause,  and  hence  must  be  held  as 
anxiously  inserted  to  qualify  the  provision  ;  and,  if  so,  in  case  of 
the  wife^s  predecease,  the  provision  lapsed,  and  the  heirs  of  Mrs 
Cousin  could  never  have  claimed  any  part  of  the  husband^s  suc- 
cession at  his  death.     In  t£at  view,  the  alleged  concession,  or 
counter-renunciation,  said  to  have  been  given  to  the  husband,  was 
founded  on  delusion  or  error,  and,  in  fact,  constituted  a  farther 
donation  by  the  husband  to  the  wife,  which  he  was  not  under  any 
antecedent  obligation  to  grant 

^  To  this  construction,  the  chief  objection  taken  by  the  defenders 
b,  that,  if  correct,  it  would  have  left  the  children  of  the  marriage 
without  any  provision  at  all  out  of  their  father^s  estate.  For  it  is 
said  that  the  same  clause  of  the  contract  which  contains  the  pro- 
vision to  the  wife,  also  contains  the  provision  to  the  children ;  and 
it  is  allied,  that  their  provision  was  certainly  not  meant  to  depend 
on  the  contingency  of  their  mother  surviving  their  father.  This, 
however,  is  by  no  means  so  dear  as  the  parties  assume.  If  the 
mother  did  not  survive,  then,  by  another  clause  of  the  contract, 
the  children  were  not  left  unprovided.  They  were  secured  imme* 
diately  in  the  fee  of  the  whole  of  the  mother^s  property,  beyond 
the  power  of  alienation  by  the  father,  though  subject  to  his  liferent ; 
and,  looking  to  the  circumstances  of  the  parents,  that  was  proba- 
bly thought  a  sufficient  providon  for  the  children  at  the  time  the 
contract  was  entered  into. 

^  But  another  view  may  be  taken  of  the  provision  in  this  marriage- 
contract,  which  (though  not  urged  by  the  parties)  shows  that  the 
destination  founded  on  by  the  defenders  could  not  have  the  effect 
of  creating  any  jus  crediti,  at  least  in  favour  of  Mrs  Cousin^s 
*  heirs,^  whatsoever,  if  she  and  her  children  predeceased  the  hus- 
band. It  is  apprehended  that,  even  if  the  qualifying  words,  so 
much  commented  on  by  the  parties,  had  not  occuired  in  the  con- 
tract, the  survivance  of  the  wife  would  have  been  implied  in  law, 
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as  an  event  necessary  to  transmit  a  succession  (composed  potly  of 
heritage,  and  partly  of  moveables)  to  her  heirs,  under  such  a  des- 
tination as  that  in  the  present  contract.     The  destinatioQ  u  to 
Elizabeth  Morton  (the  bride)  in  liferent,  for  her  liferent  use  aile- 
narly,  and  to  the  child  or  children  of  the  marriage,  '  and  fiuling 
^  such  children,  then  to  the  said  Elizabeth  Morton,  and  her  hats 
'  and  assignees  in  fee  and  property.^   Now,  although  it  is  laiddovn 
by  institutional  writers  (Ersldne,  b.  iii.  t  9i  sec.  9),  and  has  been 
repeatedly  found,  that  an  ordinary  legacy j  destined  to  a  third  paitj, 
and  his  heirs  and  assignees,  does  not  lapse  by  the  predeceaBeof 
the  specific  legatee  named,  but  transmits  to  heirs,  yet  a  disdnodoD 
(recognized  in  the  civil  law)  has  been  observed  in  the  case  of  pro- 
visions, in  which  the  survlvance  of  the  party,  for  whose  benefit  the 
provision  is  made,  is  held  as  an  implied  condition  of  the  vestiig, 
and  consequent  transmission,  of  the  proviaion  to  heirs.    This  dis- 
tinction received  effect,  and  is  very  clearly  pointed  out  in  the  re- 
ports of  the  cases  of  Grordon  against  Rosa  (Fac.  ColL  17th  No- 
vember 1757 ;  Morr.  p.  6843),  and  Russell,  10th  ManA  1769, 
(p.  637S).    The  conveyance,  here,  however,  in  so  fiir  as  it  rdited 
to  the  bride  and  the  children  of  the  marriage,  was  by  no  means  i 
gratuitous  legacy,  but  strictly  of  the  nature  of  a  '  provisicm.' 
*  Farther,  even  independent  of  these  views,  it  would  have  been 
very  doubtful  if  the  heirs  brought  in  generaUy  at  the  end  of  a 
substitution  like  the  present,  in  a  marriage-<»ntract,  could  hue 
prevented  a  husband,  on  the  failure  of  his  spouse  and  of  the  chil- 
dren of  his  marriage,  to  dispose  of  his  property  gratuitonsly,  and 
by  a  mortis  causa  settlement,  as  he  chose.    No  question,  a  contract 
of  marriage  is  one  of  the  most  onerous  deeds  known  in  oar  law  to 
the  parties  for  whose  behoof  it  is  entered  into ;  and,  therefore^  n 
so  far  as  the  interest  of  the  spouses  and  children  are  coooened, 
their  rights  are  protected  against  gratuitous  alienations  of  the  pa- 
rents, by  an  implied  jus  crediti,  which  is  effectual  without  any  pro- 
hibition.   But  it  is  otherwise  with  heirs  called  generally  at  the 
dose  of  a  destination,  on  the  failure  of  the  spouses  and  childien; 
such  heirs  are  not  like  individuals  named  in  deeds,  who  have  bca 
found,  in  certain  old  cases  quoted  by  the  defenders,  to  have  a  jus 
qusesitum  in  a  special  bequest  made  to  them,  even  without  their 
knowledge.    Heirs  whatsoever,  brought  in  at  the  dose  of  a  desti- 
nation, have  only  a  remote  spes,  which,  if  not  guarded  by  a  apeeul 
prohibition  against  alienation(which  it  might  be  in  some  cues), 
cannot  prevent  the  grantor,  or  the  legal  fiar  of  the  property  for  the 
time,  fiom  vacating  the  substitution,  and  alienating  the  piqpeitj 
by  deeds  either  onerous  or  gratuitous.     It  is  rather  believed,  tint 
any  other  view  of  the  effisct  and  import  of  such  destinations  would 
be  contrary  to  the  universal  understanding  of  the  country. 
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*  If  fbere  be  not  some  material  fallacy,  however,  in  the  preceding   *  J""«  '^^* 
views,  the  gratuitous  nature  of  the  deed  under  reduction  is  mani-     ^T'V^*^ 
fest  and  incontestable.    The  husband  on  the  predecease  of  his       coiuin'B 
wife,  and  failure  of  the  children  of  the  marriage,  was  absolutely      TrasM. 
free  and  unfettered  as  to  the  ultimate  disposal  of  any  property  Loid  Ofdinary's 
which  he  himself  might  have ;  yet  the  contrary  assumption  was       ^^^ 
made  the  ground  of  obtaining  from  him  a  most  important  surren- 
der of  his  rights  under  the  contract,  by  making  him  a  party  to  the 
trust-d^  under  reduction,  and  inducing  him  to  convey  to  trus- 
tees, and  place  at  the  absolute  disposal  of  his  wife,  his  right  to  one- 
half  of  the  whole  property  which  she  might  leave  at  her  death. 
But  even  that  was  not  all.    By  the  same  deed,  the  husband  gave 
his  wife  and  her  heirs,  whether  she  survived  or  predeceased  him, 
one-half  of  the  whole  property,  heritable  and  moveaUe,  which  he 
himself  might  possess  at  his  death.     It  is  plain,  also,  that  by  the 
singular  exception  made  in  the  trust-deed  of  any  accumulation  of 
his  own  rents  and  profits  accruing  in  the  interval  between  her  death 
and  his  own,  which  was  left  at  the  husband's  disposal,  he  truly  got 
nothing  that  he  had  not  before.     For  the  husband,  in  the  event 
provided  for  in  the  exception,  had  the  absolute  disposal  of  his  whole 
property,  if  his  wife  predeceased,  as  that  was  not  taken  away  from 
him  by  the  marriage*contract ;  altogether,  therefore,  the  deed  un- 
der reduction,  under  the  form  of  a  counter-provision  to  the  hus^ 
band,  truly  operated  as  a  farther  donation  of  a  part  of  the  husband^s 
property  to  the  wife,  which  was  entirely  voluntary  and  gratuitous ; 
and,  on  the  whole,  there  seems  to  be  real  evidence  that  the  hus- 
band^s  assent  to  this  deed  was  probably  given  under  the  feelings 
which  the  law  itself  presumes,  when  it  renders  deeds  granted  by 
spouses  in  favour  of  each  other  during  a  marriage  revocable.     In- 
deed, it  is  candidly  stated  by  the  defenders  themselves,  in  their  re- 
vised case  (p.  190  ^^^^  *  ^^®  pregnancy  of  Mrs  Cousin  had  been  one 
weighty  consideration  with  the  pursuer^  for  the  execution  of  the    • 
deed  libelled  on. 

*  It  is  only  necessary  to  add,  that  there  is  one  branch  of  the  de» 
fender^s  argument  enforced  with  much  anxiety,  which  is  conceived 
to  be  quite  out  of  place  in  the  present  question.  It  is  said  that  the 
wife  in  point  of  fact  succeeded  to  nothing,  and  acquired  no  vested 
right  to  any  of  her  father^s  property  during  the  subsistence  of  the 
marriage,  so  that  the  husband  lost  nothing  by  giving  up  his  right 
to  one-half  of  a  succession  which,  in  fact,  never  reached  her,  or 
was  vested  in  her,  prior  to  her  death.  If  that  be  the  case,  if  Mrs 
Cousin  had  no  property  or  jus  crediti  under  her  father^s  trust,  which 
her  heir  or  assignee  can  make  good,  it  is  obvious  that  there  is  the 
less  reason  to  oppose  the  reduction  of  the  deeds  libelled  on.     But 
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6  JuDe  1839.   <  the  consequences  of  the  reduction  are  not  to  be  determined  in  the 

^"^^y^    <  present  action,  which  only  concludes  for  reduction  of  the  deeds,  and 

counn'i  *      *  nothing  else ;  at  the  same  time,  it  is  impossible  not  to  remark  that, 

Trmteea,       « jf  jf„  Cousin  never  had  right  to  any  of  her  father^s  property,  itii 

Lord  Oidinaiy's  ^  Hot  easy  to  SCO  hov  she  could  give  any  conveyance  to  the  defenders, 

Note.        €  QY  make  any  effectual  bequest  to  those  interested  in  the  mardi 

*  causa  settlement,  executed  by  her  in  September  1834,  and  prodii. 
^  ced  in  this  process. 

'  These,  however,  are  ulterior  questions,  which  do  not  ftll  under 

^  the  consideration  of  the  Court  in  the  present  action.^ 

Loid  OrdiDai7*8      The  Lord  Ordinary  pronounced  an  interlocutor,  by  whidi  he 

r  ocu  or.     f^^^  j^  <  That  the  mutual  disposition  libelled  on,  executed  by  the 

'  pursuer  and  his  wife  (now  deceased)  on  26th  August  1833,  and 

^  the  relative  minute  of  alteration  annexed,  of  the  same  date,  to 

*  their  antenuptial  contract  of  marriage,  had  the  efiect  of  greatly 
^  diminishing  or  abridging,  sine  causa,  the  rights  previously  compe- 

*  tent  to  the  pursuer  under  the  said  contract  of  marriage ;  that  the 

*  said  deeds  having  been  revocable  in  law  by  the  husband,  as  am* 

*  stituting  a  donation  inter  virum  et  uxorem,  were  duly  revoked  bf 

*  the  pursuer  on  16th  November  1835;  therefore  sustained  the 

*  reasons  of  reduction,  and  reduced,  decerned,  and  declared  in  terms 
^  of  the  libel ;  and  found  expenses  due  to  ndther  party,  and  de- 

*  cemed.^ 

At  advising— 
Opinion  of      Lord  President. — It  would  be  a  most  dangerous  thing  to  allow 
Court.       marriage-contracts  to  be  altered  in  this  way.    I  think  the  Lord  Or- 
dinary is  right. 

Lard  GUUea. — I  concur  with  the  Lord  Ordinary^s  interlocutor  on 
the  grounds  which  are  there  stated.  I  am  inclined  to  go  even  f8P> 
ther  in  one  point,  which  is  mentioned  in  page  2  of  his  note.  He 
there  says,  *  independent  of  these  views,  it  would  have  been  veiy 
^  doubtful  if  the  heirs  brought  in  generally  at  the  end  of  a  substitotioo 
^  like  the  present,  in  a  marriage-contract,  could  have  prevented  a 
'  husband,  on  the  failure  of  his  spouse  and  of  the  children  of  his 

*  marriage,  to  dispose  of  his  property  gratuitously,  and  by  a  mortis 
^  causa  setdement,  as  he  chose.^  This  is  dear ;  but  I  do  not  think 
he  goes  far  enough,  for  he  adds,  <  Heirs  whatsoever,  brought  in  at 

*  the  close  of  a  destination,  have  only  a  remote  spes,  which,  if  not 
^  guarded  by  a  special  prohibition  against  alienation  (which  it  might 
<  be  in  some  cases),  cannot  prevent  the  grantor,  or  the  legal  fiar  of 

*  the  property  for  the  time,  from  vacating  the  substitution,  and  alienat- 

*  ing  the  property  by  deeds  either  onerous  or  gratuitous.^  It  is  not 
netessary,  however,  to  go  into  that  part,  and  on  the  whole  I  approve 
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of  the  interlocator,  and  think  the  reasoning  on  which  it  is  founded  6  June  1838. 
is  quite  sufficient.  ^"^Y^ 

Lord  Mackenzie.'^I  am  of  the  same  opinion.    By  the  deed  com-     cmjudn'/'* 
phuned  of,  the  husband  lost  one-half  of  both  his  own  and  his  wife^s  pro-     Trustees 
perty,  whereas  I  cannot  see  that  be  was  to  suffer  any  such  disadvan-  opinion  of 
tage  under  the  first*     In  regard  to  the  law,  I  think  it  was  competent  ^"'^* 
for  the  husband  to  revoke  in  such  circumstances,  and  it  cannot  be 
maintained  that  he  was  prevented  doing  so  by  something  having 
happened,  or  by  his  not  having  exercised  the  privilege  when  his  wife 
was  alive,  because  the  parties  were  bound  to  know  what  was  the  law. 

Lord  CoreftotMe.— The  circumstance  which  is  mentioned  by  your 
Lordship,  goes  far,  indeed,  to  decide  this  case ;  and  I  have  always 
understood  that  it  has  been  an  established  principle  in  the  law  ap- 
plicable to  marriage-contracts,  that  where  a  provision  is  made  to 
children,  and  to  parties  substituted  to  them,  that  such  a  substitution 
amounts  only  to  a  simple  destination.  This  has  been  law  for  more 
than  150  years,  and  so  it  is  laid  down  by  Stewart,  and  afterwards 
by  Erskine.  Here  the  destination  is  in  favour  of  the  wife,  but  it  is 
sUll  in  the  shape  of  a  substitution  after  the  children,  or  in  a  form 
which,  to  my  mind,  must  be  looked  on  as  a  latent  substitution.  I 
think  it  is  perfectly  competent  for  parties  of  consent  to  alter  the  sti- 
pulations in  a  marriage-contract,  if  it  is  reasonable  that  it  should  be 
done ;  but  here  the  effect  of  the  alteration  in  question  is  just  to  give 
the  wife  a  greater  interest.  It  is  a  dear  donatio,  and  as  such  liable 
to  be  revoked.  I  am  of  opinion  that  no  expenses  should  be  given. 
The  marriage-contract  is  itself  bad  enough,  but  the  setdement  ap- 
pears to  me  one  which  might  be  reduced  on  other  grounds.  The 
whole  property  is  to  be  divided  under  this  limitation,  that  it  has  not 
been  turned  into  heritage,  which  it  is  dear  that  no  mercantile  man 
could  do. 

The  Court  accordingly  unanimously  adhered.  Judgment. 

Loid  OidiDOfy,  Cutthghanu.  Act  Dean  ofFac.  (Hope^J  Penney,  Alt  SoL'Gen. 
(RutherfitrdjJ  SuetdL  J.  ^  IV.  Joflie^  W.S.  aod  J.  PatUrean^  8.8.C.,  Ageots. 
B,  Clerk. 

C.  R. 
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FIRST  DIVISION. 
No.  ex.  ^tk  June  18Sa 

HELEN  STARK, 

€tga%nai 

SIR  JAMES  WELLWOOD  MONCREIFF. 

Trust — Reparation. — Case  where  a  Trustee  was  found  iohaee 
incurred  no  personal  UabilUyfor  a  lose  alleged  to  have  been  «o* 
casioned  through  neglect  or  breach  of  his  trust'dut^j — in  respect 
that  no  culpa  lata  was  established  against  Atm,  and  thai  he 
acted  within  his  discretionary  powers. 

Narrative.  Js  January  ISOQy  Thomas  Hamilton  Miller,  on  terminalii^  a 
connexion  with  Helen  Stark,  the  pursuer,  in  the  course  of  which  ahe 
bore  him  two  children,  granted  the  following  bond  in  her  favour : 

*  Considering  that  for  certun  good  causes  and  considerations  me 
'  hereunto  moving,  it  is  my  will  and  intention  to  provide  and  aecwe 

*  Miss  Helen  Stark,  late  comb-maker  in  Edinburgh,  in  an  annotty 
<  of  L.  60  Sterling,  during  all  the  days  of  her  life,  from  and  after 

*  the  term  of  Whitsunday  next :    Therefore,  know  ye  me  to  be 

*  bound  and  obliged,  as  I  by  these  presents  bind  and  oblige  myadf, 
^  my  heirs,  executors,  and  representatives  whomsoev^,  to  provide 
^  and  secure,  on  good  heritable  or  personal  security,  at  the  sight, 

*  and  to  the  satisfaction  of  my  trustees  after  named,  an  annuity  of 

*  L..60  Sterling,  to  continue  and  be  payable  during  all  the  days  of 
'  the  life  of  the  said  Miss  Helen  Stark ;  and  for  this  purpose,  I  here* 

*  by  nominate  and  appoint  James  Moncreiff,  Esq.  advocate^  and 

*  Samuel  Williamson,  Esq.  late  of  Calcutta,  in  the  East  Indies,  to 

*  be  my  trustees,  with  power  to  them  to  ask  and  demand  ftom  me 
^  such  good  and  eifectual  security,  for  the  said  annuity  of  L.  60 
^  Sterling,  to  commence  from  the  term  of  Whitsunday  next  to  come, 
^  and  so  as  it  may  remain  and  be  completely  secure  to  the  said  Mi« 

<  Helen  Stark,  during  all  the  days  of  her  life ;  in  trust  always,  for 

*  the  purpose  after-mentioned,  viz.  that  the  said  trustees  shall  be. 
'  come  bound  and  obliged,  as  they  bind  and  oblige  themselves,  by 

*  their  acceptance  hereof,  to  apply  the  proceeds  of  the  said  anniiiky, 

*  to  be  seciured  as  aforesaid,  in  payment  of  the  said  sum  of  L.  60 

<  Sterling  yearly,  to  the  said  Miss  Helen  Stark,  and  that  by  bal£- 

<  yearly  payments,  as  long  as  she  shall  live,  beginning  the  first  pay- 

<  ment  at  the  term  of  Whitsunday  next  to  come,  and  so  forth  at 
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*  each  term  of  Whitsunday  and  Martinmas  yearly,  with  a  fifth  part  7  June  1838. 

*  more,  in  name  of  penalty,  for  non-performance,  over  and  above  pay-  ^"^V^*^ 
^  ment,  as  aforesaid :  and  to  enable  my  said  trustees  to  make  this  Moncreik 

*  my  obligation  effectual,  I  hereby  consent  to  the  registration  hereof,^        

«  NarratiTe. 

&C. 

The  defender,  Sir  James  Wellwood  Moncreiff,  who  had  interpos- 
ed in  the  matter  as  the  personal  firiend  of  Mr  Miller,  for  the  purpose 
of  bringing  to  a  dose  the  connexion  which  had  subsisted  between 
him  and  Helen  Stark,  had,  previous  to  the  granting  of  this  bond,  paid 
six  half-yearly  instalments.  The  receipts  were  generally  in  diese 
terms :— <  Received  of  this  date,  the  first  half-year^s  payment  of  the 
^  annuity  provided  to  me  by  Mr  Miller,  Advocate^  from  James 

*  Honcreiir,  Esq.  Advocate.  (Signed)  Helsn  Sta&k.^  The  re- 
ceipts for  payment  of  half-yearly  annuities,  subsequent  to  the  bond, 
were  in  similar  terms. 

In  1813,  Mr  Miller,  who  had  married  some  years  before,  on  ac- 
count of  the  embarrassed  state  of  his  affiurs,  executed  a  trust-deed 
for  behoof  of  his  creditors.  In  1814,  his  father  intimated  an  inten- 
tion of  suspending  an  allowance  of  L.  150,  but,  in  consequence  of 
the  representations  of  the  defender,  the  annuity  to  Helen  Stark  was 
still  paid  by  the  father  until  his  death  in  1817.  This  payment  was 
continued  by  the  father^s  trustees  until  182S,  when  it  became  appa- 
rent that  Mr  Miller^s  interest  in  the  succession  would  not  warrant 
farther  payment  of  the  annuity  by  his  fiither^s  trustee. 

From  that  time  the  defender  continued  to  pay  the  entire  an* 
ndty  from  his  own  funds,  as  it  seemed  possible,  that  Mr  Miller 
might  still  retrieve  his  affairs,  until  March  1 880,  when  the  pur- 
suer  was  informed  she  must  look  to  Mr  Miller  alone,  who,  in  the 
meantime  (1829)  found  it  necessary  to  execute  a  second  trust-deed^ 
in  favour  of  a  new  set  of  creditors,  subsequent  to  those  in  the  trust 
1813.  In  1884,  the  pursuer  raised  the  present  action  against  the 
defender  and  the  representative  of  Samuel  Williamson,  the  other 
trustee,  now  deceased,  in  which,  libelling  on^thebond  of  annuity,  she 
set  forth  that  she  had  regularly  received  payment  of  the  annuity 
from  Sir  James  Moncreiff,  from  the  date  of  the  bond,  till  Whitsun- 
day  1880,  inclusive,  and  that  she  *  was  frequently  assured  by  him 
'  that  her  annuity  was  effectually  secured  ;^  that,  at  the  above  term, 
she  was  informed  that  no  farther  payment  was  to  be  made,  as  Mr 
MiDer  was  insolvent,  and  no  security  for  the  annuity  had  been  ob* 
tained ;  that  in  undertaking  the  office  of  trustees  both  Sir  James 
Moncreiff  and  Samuel  Williamson,  ^  and  more  especially  the  for- 
^  mer,  became  bound  to  the  pursuer  to  require  and  enforce  perform- 

*  anoe,  by  all  legal  and  necessary  measures,  of  the  obligation  under 
^  which  the  said  Mr  Miller  laid  himself  to  them,  to  provide  and  se- 
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7  June  1888.   <  cure  the  foresaid  annuity  to  the  pursueri  on  good  heritable  or  per- 

'^-V^'     *  sonal  security  :  That  the  said  Sir  James  MoncreiflT,  and  the  said 

MoDdoiffi      '  deceased  Samuel  W31iamson,  and  particularly  the  former,  enme- 

Naxwtive    *  '^  f^^  to  discharge  the  duty  undertaken  by  them,  and  more  cs- 

'  pecially  by  the  former,  and  never  adopted  any  steps  for  enfbrdiig 

*  the  fulfilment  of  the  said  obligation,  to  the  great  loss  and  prejudice 
^  of  the  pursuer,  although  the  said  Mr  Miller,  at  the  date  of  the 
'  said  bond,  and  long  afterwards,  was  in  circumstances  which  would 

have  enabled  him  to  furnish  the  requisite  security ;  and  the  said 
f  trustees,  and  especially  the  said  Sir  James  W.  Moncreiff,  had  it 
(  in  their  power  to  make  effectual  the  said  obligation  incumbent  on 
i  the  said  Mr  Miller :  That  the  said  trustees,  and  more  especially 

<  the  said  Sir  James  Moncreiff,  Bart,  were  and  are  bound  and  obliged 

<  to  obtain  and  produce  good  and  effectual  security,  real  or  personal, 

<  for  the  said  annuity  and  arrears,  and  failing  their  doing  so,  or  if  hy 
'  and  through  their  faUure,  timeously  to  demand  the  same,  and  en- 

*  force  the  said  obligation  against  the  said  Mr  Miller,  security  for 

<  the  said  annuity  and  arrears  cannot  now  be  obtained  from,  or  fiir- 
^  nished  by  the  said  Mr  Miller ;  the  said  trustees,  and  more  paiti* 

*  cularly  the  said  Sir  James  W.  Moncreiff,  Bart,  are  and  is*  liaUe 
to  pay  up  the  arrears  of  the  annuity,  past  due,  and  the  future  terib- 
ly  annuities  as  they  should  fall  due. 

The  pursuer  likewise  raised  an  action  against  Mr  Miller,  in  whidi 
she  obtained  decree  for  the  arrears  of  the  annuity. 

Defences  were  lodged  for  the  defender,  against  whom  alone  tie 
action  was  idtimately  insisted  on,  when  he  pleaded^ 

That  it  was  necessary  for  the  pursuer  both  to  establidi  culpa  lata 
against  the  defender,  and  also  that  she  had  suffered  damage  thereby, 
and  that  she  had  proved  neither  of  these  points.  That,  by  Ae 
terms  of  the  trust,  there  was  conferred  on  the  trustee,  a  discretioii- 
ary  power  of  deciding  as  to  the  most  proper  time  and  mode  of  en- 
forcing the  obligation  to  find  security,  and  that  it  was  enough  for 
the  exoneration  of  the  trustee^  if  he  bona  fide  acted  according  to  that 
discretion.  That  the  defender  had  not  only  done  so,  but  had  re- 
peatedly made  large  advances  from  his  own  funds,  to  afford  tempo* 
rary  relief  to  the  pursuer,  although  he  was  under  no  spedes  of  obli- 
gation to  do  so,  and  that  the  use  of  diligence  at  any  timefirom  1809 
downwards  would  have  not  only  injured  Mr  Miller^s  chance  of  sdc- 
cess  in  his  profession,  but  would  have  led  to  the  withdrawal  by 
his  father  of  the  only  fund  out  of  which  the  pursuer  could  be  paid: 
Vurther,  that  Mr  Miller,  who  was  the  only  proper  debtor  in 
the  annuity,  and  who  had  lately  received  an  official  appointment, 
by  which  his  income  was  much  improved,  ought  to  be  called. 
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The  Lord  Ordinary  pronounced  this  interlocutor : — *  Finds,  that  7  JaM  lasa. 
by  the  bond  libelled,  dated  18th  January  1809}  the  grantor,  Mr      ~^  ^  ~ 
Miller,  bound  himself  *  to  provide  and  secure,  on  good  heritable  or    Monadk 

personal  security,  to  the  satisfaction  of  the  trustees  after-named/  ,    ^  "TT. 

i»x/»rk         t  -r..    ,1         iii«i         1        ^'^  Ordinary's 

an  annuity  of  L.  oO  to  the  pursuer :  Finds  that  the  def^mder,  then  interlocator. 
James  MoncreiiF,  Esq.  Advocate,  and  Samuel  Williamson,  Esq. 
were  named  trustees,  with  power  to  ask  and  demand  such  heritable 
or  personal  security  from  the  grantor,  Mr  Miller,  ^  so  as  the  an- 
nuity might  remain,  and  be  completely  secure  to  the  said  pursuer:? 
Finds,  that  by  the  said  bond,  the  trustees  were  taken  bound,  by 
their  acceptation  hereof,  to  apply  the  proceeds  of  the  annuity  to 
be  secured  as  aforesaid,  in  payment  of  the  said  sum  of  L.  60  yearly,^ 
to  the  pursuer:  Finds,  that  the  defender  accepted  the  trust,  and 
received  delivery  of  the  bond,  a  notarial  copy  of  it  being  sent  to 
the  pursuer:  Finds,  that  from  the  date  of  the  bond  in  1809,  till 
Whitsunday  1830,  the  termly  annuities  were  paid  by  the  defender 
to  the  pursuer :  Finds,  that  from  the  last  mentioned  term,  the  pay- 
ment of  the  annuities  was  discontinued,  and  intimation  made  by  the 
defender  to  the  pursuer,  that  they  could  no  longer  be  paid  in  con- 
sequence of  the  inability  of  the  defender,  the  trustee,  to  obtain 
payment  from  Mr  Miller:  Finds,  that  no  security,  either  heritable 
or  personal,  had  been  obtained  by  the  trustees,  and  finds  it  not 
proved  that  any  steps  ever  were  taken  by  them  to  obtain  such  se- 
curity :  Finds  it  not  proved  that  the  pursuer,  while  receiving  pay- 
ment as  above-mentioned,  was  informed  either  by  the  defender,  or 
from  any  other  quarter,  that  the  security  had  not  been  granted : 
Finds,  that  the  terms  of  the  bond,  combined  with  the  successive 
payments  of  the  annuity  for  twenty-two  years,  fairly  raised  the  im- 
pUcation  on  which  the  pursuer  was  entitled  to  rely,  that  the  primary 
obligation  of  the  bond  to  grant  security  had  been  fulfilled :  Finds, 
that  the  defender,  by  waiving  all  legal  measures  for  the  enforce- 
ment of  the  bond,  without  any  communication  to  the  pursuer,  which 
would  have  enabled  her  to  exercise  her  own  discretion  in  that  mat- 
ter, must  be  held  to  have  acted  on  his  own  responsibility,  and  did 
incur  a  liability  to  make  good  the  annuity,  unless  it  could  be  shown 
that  such  legal  measures  must  have  been,  from  the  state  of  Mr 
MiUer^s  affairs,  from  the  date  of  the  bond,  absolutely  unavailing  : 
Finds  this  latter  proposition  not  proved,  and  therefore  repels  the 
Defences,  and  decerns  against  the  defender,  in  terms  of  the  libel :' 
And  finds  him  liable  in  expenses.^ 

*  Note. — This  is  certainly  a  case  of  great  hardship  on  the  part  of 
the  defender ;  but  in  this  particular  it  only  resembles  many  others, 
in  which  trustees,  acting  with  the  best  intentions,  have  ultimately 
found  themselves  involved  in  the  most  serious  responsibility,  for  the 
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Stark  V. 
Mmieraiff. 

Lord  Or^ary'i 

Note. 


neglect  of  preeauUonfl,  which  ihm  xelimoe  oo  the  purity  of  those 
intentions  had  led  them  to  overlook. 

^  Since  the  question  of  responsibility  has  been  raised  here,  die 
Lord  Ordinary,  after  the  fiiUest  ocmsideration)  has  fonned  the  opi- 
nion that  the  legal  grounds  on  which  it  rests  must  be  sustained. 

*  In  the  first  place,  he  must  entirely  discard  that  view  of  thetru- 
saction,  which  is  pointed  at  in  some  parts  of  the  Defences  and  the 
Record,  and  which  was  urged  at  the  debate,  vis.  that  it  was  the 
object  and  intention  of  the  parties,  to  confer  on  the  trustees  a  dis- 
cretionaiy  power  of  determining  when  and  how  £ir  the  bond  cxxild 
be  enforced  consistently  with  the  interest  of  Mr  Miller,  the  granter. 
The  bond  is  absolute  and  unconditional.  It  is  clear  that  if  the 
pursuer  had  called  on- the  trustees  to  take  steps  against  ham,  dwj 
could  have  had  no  discretion  in  the  matter,  but  most,  on  psin 
of  incurring  a  personal  req^nsibility,  have  either  foUorwed  her  di- 
rections or  renounced  the  trust,  and  deliTered  the  bond  to  the  por- 
suer. 

*  Secondly,  the  very  special  terms  of  the  bond,  when  coupled  with 
certain  admitted  facts,  go  far  to  determine  the  onus  piobandi,  in 
rq^rd  to  certain  others  on  which  the  parties  are  at  vanance* 

^  The  bond  does  not  merely  convey  the  annuity  in  trusty  and  in- 
terpose the  trustees  between  the  granter  and  the  annuitant,  as  the 
mere  channel  through  which  the  termly  payments  are  to  pass.    It 
binds  the  granter  to  provide  and  secure  the  annui^  <  on  good  he- 
ritable or  personal  security,^  at  the  sight  of,  and  to  thesBtisfiKtaon 
of  the  trustees,  with  power  to  '  tbem  to  ask  and  demand  mcb  ef- 
fectual security,^  *  so  as  it  may  remain  and  be  conxpletety  CBonre 
to  the  said  Miss  Helen  Stark,^  &&  *  in  trust,  fiir  the  poipoee  that 
the  trustees  shall  become  bound  and  obliged,  as  diey  bind  sad 
oblige  themselves,  by  the  acceptance  hereof,  to  apply  the  proceeds 
of  the  said  annuity  to  be  secured  as  aforesaid,  in  payment  of  die 
said  sum  of  L.  60  yearly,^  &c.  The  leading  obligation  of  tiie  bond 
then,  was  to  grant  security  for  the  annuity,  and  it  was  only  a&tr 
the  security  had  been  granted  in  trust,  that  the  oUigatioo  of  the 
trustees  to  pay  the  proceeds  properly  commenced.   Now,  it  is  tnK, 
as  was  argued  on  the  part  of  the  defender,  that  no  funds  were  pro- 
vided  for  the  adoption  of  legal  measures  against  the  granter,  and 
the  defender  might  perhaps  have  been  perfecdy  safe,  evsen  i£  he 
had  remained  entirely  inactive,  and  awaited  the  orders  of  the  pur- 
suer.    But  when  he  began  to  pay  the  annui^,  sdll  more  when  he 
continued  to  pay  it  for  two-and-twenty  years,  the  ease  wmm 
altered ;  because  then  the  fair  presumption  arose  fr(ai  the 
the  bond,  and  the  acts  of  the  defender  himself,  that  legal 
were  unnecessary,  and  that  the  leading  and  principal  oUigatsan  of 


No.  110.  COURT  OF  SESSION.  7T1 

*  the  bond,  vu.  to  grant  the  security,  h«d  been  perfenoed ;  and  ibis  7  June  lass. 

*  being  a  presumption  on  which  the  pursuer  was  entitled  to  rely,  it    ^^^^ 

*  would  be  necessary,  in  order  to  take  off  its  effect,  for  the  defender    Moncieiff. 

*  to  {»»ve  that  the  purmer  knew  the  true  state  of  the  case.     But  l^^^JJJJJ^  .^ 

*  this  has  not  been  done*    The  only  proof  offered  consists  of  the  re*  Note. 

*  ceipts  granted  by  the  pursuer,  and  one  or  two  letters,  and  these 

*  writings,  so  far  from  proving  the  knowledge  of  the  pursuer,  that 
^  the  obligation  of  the  bond  had  not  been  fulfilled,  rather  appear  to 

*  the  Lord  Ordinary  to  lead  to  a  contrary  inference. 

^  But  if  the  continuance  of  the  payments  must  be  held  to  have 
^  fkidy  raised  the  implication  that  the  security  was  granted,  and  to 
^  have  ooBsequently  prevented  the  pursuer  from  making  any  inquiry, 
^  or  taking  any  measures  regarding  it,  the  consequence  is  obvioiis. 
'  The  defender  must  be  liable  for  the  hasard  which  be  has  takes  on 
^  bimself ;  and  it  lies,  not  on  the  pursuer  to  show  that  legal  mea* 
^  sures  for  enforcing  the  bond  against  Mr  Miller  would  have  been 

*  successful,  but  on  the  defender  to  prove  that  such  measures  must 

*  have  bees  unavailing.  Now,  even  after  giving  all  due  weight  to  the 
^  Btatements  of  the  defender  respecting  the  embarrassments  of  Mr 

*  Miller,  and  to  the  evidence  offered  in  support  of  them,  it  is  impos- 

<  flible  to  hold  that  part  of  the  defender's  case  to  be  proved. 

<  The  only  other  difficulty  is  one  which  was  pressed  at  the  debate, 

*  and  which  arises  from  the  terms  of  the  summons.  No  doubt  the  pur- 

*  auer  there  aveT8,««*-as  part  of  her  case,  that  ^  she  was  frequently  as. 
^^  sused  by  the  defender  that  her  annuity  was  secured,"  and  '  that  Mr 
«^  Miller  waa  at  the  date  of  the  bond,  and  long  afterwards,  in  circum- 
^^  fltances  which  would  have  enabled  him  to  furnish  the  requisite  secu* 
^  city  ;  and  these  averments  are  denied  by  the  defender,  who  makes  di- 

<  rsctly  contrary  averments.  But,  if  the  Lord  Ordinary  is  right  in  the 
«  view  wjiich  he  has  taken  of  the  case,  he  thinks  it  would  be  unwar- 
^  ranted,  even  according  to  the  most  rigorous  construction  of  the 
^  rales  of  form  to  dinniss  the  action,  because  the  pursuer  has  not 

*  positively  proved  certain  facts  averred  in  the  summons,  but  in  re- 
^  gard  to  which  it  has  been  found  that  the  burden  of  disproving  them 

*  lies  on  the  opposite  party.' 

The  defender  redaimed. 

At  advising-^ 

lAttd  Crijfies.—- This  is  a  very  painful  and  a  very  hard  case,  as  well  opiDion  of 
tm  the  defender  as  for  the  pursuer.     I  shall  lament  on  the  part  of  ^^^^ 
tbo  punuer  the  k»s  of  the  annuity,  to  the  payment  of  which  she  was 
cmtiiled.   And^  on  the  other  hand,  we  see  that  the  defender,  fmn  mo- 
tma  of  pure  friendahip,  accepted  of  this  office,  by  which  hc4»uld  gain 
nDtbing,  and  acted-  as  trustee  at  great  trouble  and  pains  to  himself,  and 
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7  Jane  1838.   for  the  trust  thus  undertaken^^under  sueh  ikiotives  alo&e^  the  present 
claim  is  made  against  him  ;  but  considerations  of  the  nature  Co  wbidi 
I  have  just  alluded,  must  be  disregarded  by  us  in  deciding  the  point 
in  question,  and  we  must  be  guided  in  our  judgment  by  the  prindples 
of  law  and  justice  which  are  applicable  in  the  circumstances  of  the 
case.     In  order  to  do  so,  I  first  call  your  Lordships'  attention  to  the 
nature  and  import  of  the  bond  by  which*  this  trust  is  created,  and 
there  is  one  negative  proposition  which  is  as  clear  as  it  is  important, 
-viz.  that  it  was  not  in  the  contemplation  of  parties  that  the  trustees 
should  in  any  way  be  cautioners  for  the  payment  of  the  annuity.    In 
whatever  way  a  prospect  of  payment  was  held  out  to  the  pursuer,  it 
appears  to  me  indisputable  that  the  personal  security  of  the  trustees 
was  not  given,  or  contemplated  for  a  moment,  in  reference  to  the  pay- 
ment of  this  annuity.     The  only  obligation,  I  repeat  emphatically, 
the  sole  and  only  obligation  undertaken  by  these  trustees,  was  ti^psy 
over  to  the  defender  the  money,  which  should  be  advanced  to  tiieBi 
by  Mr  MiUer^  or  obtained  from  the  security  granted  to  thera,  when 
they  received  it.     This  was  the  single  and  exclusive  obligation  incur- 
Ted  under  that  trust-deed.  There  was,  no  doubt,  a  power  or  facuhy 
given  by  it  to  the  trustees  of  demanding  certain  securities,  but  tbey 
were  not  obliged,  or  they  were  not  taken  bound,  to  make,  or  to  en- 
force, that  demuid.     No  such  obligation  was  ever  intended ;  and  no 
such  obligation  "would  ever  have  been  undertaken.  I  need  not  state  die 
reasons  why  I  think  it  would  not  have  been  undertiiken,  beeaose 
there  is  no  such  obligation  to  be  found,  or  intended  to  be  imported,  in 
the  bond ;  but  it  would  obviously  have  been  very  harsh  for  paities 
in  their  position  with  r^ard  to  Mr  Miller  to  have  come  under  «By 
Obligation  of  the  kind  contended  for.     But  I  repeat  that  none  s&A 
was,  or  could  be,  undertaken  by  accepting  of  the  office  of  trustee 
under  this  bond.     If  your  Lordships  will  look  to  the  bond,  yoa 
will  find  that  the  obligations  begin  in  the  fdlowing  terms :    *  That 
^  the  said  trustees  shall  become  bound  and  obliged,  as  they  bind  and 
^  oblige  themselves,  by  their  acceptance  hereof,  to  apply  the  proceeds 
*  of  the  said  annuity,  to  be  secured  as  aforesaid,  in  payment  of  the 
^  said  sum  of  L.  60  Sterling  yearly  to  the  said  Miss  Helen  StarL^  In  so 
far  the  trustees  came  under  an  obligation,  that,  if  they  got  the  DMMiey 
in  terms  of  this  bond,  they  would  pay  it  over  to  the  defender,  but  no 
further,  nor  to  any  greater  extent.     If  the  bond  had  truly  ocufMiied 
the  obligation,  which  it  is  supposed  to  contain  in  the  sommons,  4Ed4 
in  some  degree  in  the  Lord  Ordinary ^s  interlocutor,  the  fnoida  iNndd 
have  been,  '  thai  the  said  trustees  shall  become  bound  and'<»Uiged  te 
^  adc  and  demand,  or.  to  obtain,  the  security  in  queWoirif*  iMit 
these  aie  iiot  the  tents  in  which  this  bond  is  conceiired*  Ttue^^lh^ 
clauses  are  closed  by  the  clause  of  registratien.    This^  Ifain^vei; 
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only  gives  an  additicmal  means  of  enforcing  ibe  powers  conferred  on  7  Jane  1838 
the  trustees,  but  does  not  create  any  further  obligation.   This  action, 
then,  is  not  for  implement  of  an  obligation,  for  none  was  undertaken, 
except  to  pay  over  the  money  which  was  received :    It  is  not  for  a 
breach  of  implement  of  an  obligation,  because  an  obligation  cannot 
be  broken  whvch  was  never  contracted ;  yet  the  summons  concludes 
that  the  trustees  became  bound  to  enforce  the  grant  of  an  effectual 
security,  and  that  by  their  failing  to  do  so,  they  were  liable.  But  how 
can  th^e  be  any  such  conclusion  when  no  such  obligation  was  in  one 
yraj  or  other  come  under  by  these  trustees,  and  when  their  sole  obli- 
gation was  to  pay  over  the  money  as  it  was  given  to  them,  with  a 
power  to  demand  security,  but  with  no  provision,  that  they  should 
be  boimd  to  take  any  steps  to  enforce  the  granting  of  it.    What, 
then,  is  this  action  ?  Why  it  is  just  an  action  of  damages  against  this 
defendex.     Now  there  are  two  requisites  which  must  concur  for  the 
success  of  an  action  of  damages ;  Ist^  Gross  negligence  or  culpa  lata, 
not  only  alleged  but  proved ;  and  2dly^  Damages  must  be  proved  to 
have  been  actually  incurred ;  and  any  action  of  damages  must  fail 
if  either  of  these  are  awanting.    Now,  in  this  case,  I  am  of  opinion 
that  no  good  would  have  been  done  by  these  trustees  attempting  to 
force  the  demand  for  security.     Such  is  my  opinion,  which,  however, 
is  of  little  consequence ;  but  there  might  have  been  circumstances 
which  might,  and  did,  induce  the  trustees  to  believe  that  the  proper 
course  was  to  abstain  from  making  that  demand,  and  that  by  acting 
thus,  they  would  obtain  more  than  they  would  otherwise  get ;  and  I 
believe  that  idiis  has  been  actually  the  case.     Their  conduct,  there- 
fore, does  not  approach  the  gross  negligence  which  is  requisite.  They 
bjsd  a  sound  discretion,  which  they  were  entitled  to  exercise,  and  I 
am  sure,  that  they  meant  and  believed  that  they  were  acting  for  the 
best  in  the  exercise  of  that  sound  discretion,  when  they  did  not  en- 
force the  demand  for  security.     But,  in  the  next  place,  what  injury 
has  this  pursuer  proved  ?  It  is  dear,  that  the  onus  of  establishing 
Iqss  lies  in  the  pursuer  of  an  action  of  damages.    But  has  this  been 
done  here  ?  It  is  said  that  Mr  Hamilton  Miller  was  solvent  in  1813. 
If  it  proved  a  man  to  be  solvent  that  he  takes  credit,  as  part  of  his 
assets,  for  L.  7000  payable  at  the  death  of  his  father,  this  may  have 
been  the  case ;  but  assuming  it  to  have  been  so,  does  it  follow,  or  has 
it  been  proved,  that  he  could  grant  satisfactory  security  for  payment 
of  an  annuity  of  L.  60  during  the  life  of  the  pursuer  P  I  have  no 
doubt  that,  in  walking  from  this  Court  to  the  Register  Office,  you  may 
meet  600  men  who  call  themselves  and  are  considered  solvent,  and  I 
liav)e  aa  little.doubt  that  not  one  of  them  will  be  able  to  find  good  se- 
curity, for  a  payment  to  that  amount*     Now  it  appears  to  me  that  it 
was  just  as  impossible  to  have  enforced  a  demand  for  such  security 
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7  June  1838.  against  Mr  Hamilton  Miller,  as  it  would  be  to  obtain  it  from  any  one 
of  those  500  men.  I  am,  therefore,  for  altering  the  Lord  Ordinary's 
Interlocutor,  and  for  assoilzieing  the  defender. 

Lord  Mackenzie — I  am  inclined  to  concur  in  the  opinion  vhidi 
your  Lordship  has  just  heard,  though  I  do  not  think  the  case  un- 
attended with  difficulty.    The  obligation  undertaken  by  Mr  Miller, 
was  to  grant  security  for  the  annuity  proposed.     That  the  security 
was  not  to  be  immediate,  is  quite  clear.     This  is  eTident  from  the 
mode  taken  ;  for  if  he  had  been  able  to  give  the  security,  there  wis 
no  necessity  for  adopting  it.    The  form  of  the  bond  proves  this  like- 
wise, as  it  is  a  very  marked  feature  in  it,  that  no  obligation  was  con- 
ceived to  have  been  contemplated,  except  at  a  future  and  indefiinte 
time.     The  mode  which  was  taken,  therefore,  by  Mr  Miller,  was 
an  obligation  to  grant  a  security  at  sight,  and  to  the  satisfaction,  *of 
*  my  trustees  after  named.*    It  will  be  observed,  that  the  trustees  are 
here  mentioned  as  Mr  Hamilton  Miller'^s  trustees,  and  never  snbs^- 
quently  mentioned  expressly  as  trustees  for  the  pursuer.     Then  a 
power  is  given  the  trustees  to  compel  Mr  Miller  to  grant  the  secu- 
rity, and  there  is  no  obligation  binding  them  to  do  so  quam  pri- 
mum,  or  at  all.     I  cannot  infer  any  thing  else  but  that  these  trus- 
tees were  vested  with  a  discretion,  not  only  as  to  the  nature,  but 
also  as  to  the  time,  of  this  security,  and  that  that  discretion  was  to 
be  used  for  the  benefit  of  the  pursuer  as  well  as  for  that  of  the  de- 
fender ;  or,  in  other  words,  that  they  were  to  demand  such  security, 
as  he  could  reasonably  afford,  and  at  the  time  when  he  conld  so  af- 
ford it.     The  situation  of  these  trustees  was  intended  to  be  very 
different  from  that  of  agents,  ordered  to  do  diligence ;  6t  even  of  mere 
friends  of  the  defender^  to  whom  the  obligation  for  the  annnity  had 
been  granted  in  trust  for  her.     I  will  not  say  that  the  trustees  had 
no  duty  in  regard  to  her,  but  certainly  it  was  a  different  deacripdoo 
of  duty  from  that  which  yould  have  arisen  if  they  held  exchiavdy 
for  her  behoof;  and  in  this  view  of  the  obligation,  the  present  actioD 
comes  to  be  substantially  a  claim  of  damages  for  failure  in  liheir 
very  peculiar  duty.   I  do  not  think,  looking  to  the  nature  of  tlie  tmt 
and  the  obligation,  that  culpa  lata  has  been  proved,  or  was  com- 
petently offered  to  be  proved ;  and  I  see  nothing  stated  sufficiart 
to  infer  that  the  time  ever  came  when  it  was  reasonable  to  atta&pt 
enforcing  the  security,  so  that  it  was  culpa  lata  not  to  do  it.     I  do 
not  see  that  Mr  Hamilton  Miller  had  ever  any  property  over  wUck 
he  could  be  compelled  to  grant  the  seciurity.     A  question  at  one 
time  occurred  to  me,  ought  he  not  by  a  diligence  to  have  been  odB- 
pelled  to  live  more  fruga^y,  and  thus  to  have  been  forced  to  si^e 
money  ?    But  the  answer  to  this  is,  that  it  may  fairly  be  {^resumed, 
that  tMs,  in  the  circumstances,  would  have  been  inexpedient,  as  the 
attempt  inferred  the  risk  of  ruin,  and  it  likewise  might  lead  to  tbe 
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loss,  both  of  the  security^  and  of  the  annuity ;  and  to  the  important  7  June  lasa 
loss  of  his  father's  support,  which  was  the  only  hope  beyond  his  own 
personal  security;  and  I  therefore  think  that  the  trustees  might 
fairiiy  consider  it  much  better  for  the  interest  of  the  pursuer  not  to 
attempt  this*     It  was  said  that  it  was  the  duty  of  the  trustees,  if 
they  found  they  could  do  nothing  to  enforce  the  security,  to  have 
thrown  up  the  trust,  and  to  have  called  upon  the  pursuer  to  act  for 
berself,  according  as  should  appear  to  her  advisers  most  to  her  ad- 
vantage.    I  do  not  agree  that  if  the  trustees  thought  that  the  time 
was  not  come  to  demand  the  security,  that  it  was  the  duty  of  these 
trustees  to  throw  the  matter  into  her  hands,  and  to  let  her  do  the 
utmost  she  could  to  enforce  her  interests  against  the  truster,  for  even 
though  this  trust  had  been  eminently  for  her  behoof,  yet  it  was  not 
aolely  for  that,  and  they  would  not  be  entitled  to  throw  up  the 
power  of  exercising  their  discretion,  in  favour  of  the  truster,  of  ab- 
stainbg  from  enforcing  the  demand  until  it  was  reasonable.     It  has 
also  been  said,  that  they  ou|(ht  not  to  have  paid  the  annuity  without 
having  obtained  security,  as  that  led  the  pursuer  to  believe  that  the 
security  had  been  granted ;  but  I  cannot  adopt  this  view,  for  it  was 
plainly  contemplated,  that  the  payment  was  to  be  immediate,  but 
that  the  security  was  not  to  be  so.    It  was  to  remain  uncertain  as 
to  its  time,  else  there  was  no  need  of  this  trust  at  all.    The  annuity 
had  been  paid  previous  to  the  granting  of  the  bond  ;  and  therefore 
she  could  not  have  been  deceived  into  the  belief  that  the  security 
was  obtained  because  it  was  paid  after  the  bond  was  granted.     I 
cannot  presume  this  to  have  been  the  case ;  indeed  I  think  the  pre- 
sumption is  quite  the  other  way.     She  was  under  no  delusion  that 
the  security  had  been  obtained.     She  had  no  reason  to  think  so,  as 
abe  was  never  told  that  it  had  been  given ;  yet  she  never  complained 
or  urged  the  trustees  to  take  any  measures,  and  being  aware  of  the 
fact  that  it  was  not  obtained,  when  the  annuity  was  first  paid  after 
the  date  of  the  bond,  I  see  no  ground  she  had  to  assume  that  it  had 
been  obtained  merely  by  the  continuance  of  that  payment.   I  see  no 
gross  negligence  or  culpa  lata  in  the  acts  of  the  trustee.     It  is  said, 
that,  under  Mr  Miller's  trust,  they  might  have  been  able  to  obtain 
a  valid  security,  but  any  hopes  of  that  kind  were  ended  by  Mr  Rus- 
sell's bankruptcy,  for  which  they  were  not  answerable.     Had  that 
not  taken  place,  the  L.  7000  bond  might  have  retrieved  the  truster^s 
affairs.     After  the  bankruptcy  it  has  not  been  stated  by  what  form 
of  action  the  trustees  could  have  obtained  any  valid  security.    I  see 
nothing,  thisrefore,  of  the  gross  negligence  which  is  sufficient  to 
render  liable  trustees,  acting  under  so  peculiar  a  trust.     I  have  not 
entered  upon  the  question  of  damages,  because,  as  I  am  of  opinion 
that  there  was  no  culpa  lata  at  all,  it  superseded  the  necessity  of 
entering  upon  that  point. 
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7  Jfixkt  1698:     ,  Lord  Corehouse.^^\  never  paid  more  attention  U»  any  ease,  aad  I 

^^^j^^    ate  happy  that  I  have  been  enabled  to  reconmder,  again,  and  agam, 

Moscr«ik     the  ohrcumstances  which  it  pesents.     I  have  at  last  made  up  my 

Q  •~~^~'^     mind,  and  I  have  formed  a  clear  opinion  which,  in  ita  result,  ng*>M8 

Court.  entirely  with  that  of  all  your  Lordships.     To  this  extent  I  agree 

with  Lord  Gillies,  that  the  defender  is  not  trustee  for  Mr  Miller 

alone,  but  also  for  the  pursuer.     There  was  a  direct  obligation  in  her 

favour,  for  the  trust  to  the  defender  gives  her  a  jus  qniesitum,  and 

to  the  extent  of  that  jus  qusesitum  he  is  liable  to  her. 

The  jus  qusesitum  is  measured  by  the  words  of  the  bond.  The 
trustees  are  not  laid  under  an  obligation,  either  indefeasiUy,  or  be- 
fore a  certain  period,  to  obtain  security.  This  they  are  only  empower. 
ed  to  do.  Why  this  form  of  expression  P  plainly  because  it  was  not 
in  contemplation  to  obtain  immediate  security ;  if  there  had,  thert 
would  have  been  a  direct  obligation  on  the  trustees  to  obtain  it.  But 
All  parties  knew  that  was  not  in  the  power  of  Mr  Miller  from  the  state 
of  his  circumstances  to  grant  it ;  but  hopes  were  entertidaed  that  by 
success  in  his  profession,  or  through  }m  friends,  he  might  afterwaids 
be  enabled  to  do  so.  What,  then,i8the  result?  That  the  trustees  sfaooU 
obtain  the  security  under  the  power  given  them,  when  in  their  dis- 
cretion they  thought  it  adviseable  that  it  should  be  done.  But  when 
you  once  let  in  discretion,  then  the  onus  lies  on  the  pursuer  to  show 
that  they  did  not  exercise  it.  Perhaps  some  of  your  Lordshipa  mi^ 
have  thought  that  it  would  have  been  more  expedient  to  havie  pot 
the  bond  in  force  by  diligence ;  but  it  was  to  their  discredcMi  that 
this  matter  was  left,  and  if  there  was  no  clear  culpa  lata,  if  there  was 
no  gross  negligence,  but  if,  on  the  contrary,  it  appears  that  they  acted 
in  bona  fide,  that  is  enough  for  their  exculpation.  Now  in  looking  in- 
to the  circumstances  of  tlie  case,  I  would  ask  your  Lordships,  Has  the 
pursuer  made  out  any  violation  of  the  ordinary  rules  by  which  these 
trustees,  as  persons  of  understanding,  and  immeasurably  better  aUe 
to  judge  than  we  can  be,  should  have  been  regulated  in  the  comae 
which  they  pursued  ?  During  old  Mr  Miller  of  Dalswinton^s  lifi^ 
the  annuity  was  paid  by  him:  Would  it  have  been  right  to  have 
put  the  bond  in  execution  ?  It  might,  perhaps,  have  led  to  obtain 
the  security,  but  it  might  have  led  to  the  opposite  effect ;  it  might 
have  disgusted  and  provoked  the  father;  he  might  have  said,  I  have 
paid  the  annuity  till  now,  but  as  you  have  utterly  ruined  my  son  by 
your  extreme  measures,  and  driven  him  from  the  country,  I  will  no 
longer  pay  any  of  this  annuity.  Thus,  whilst  she  had  the  chance  of 
gaining  an  advantage,  it  is  evident  she  was  exposed  to  the  risk  of  i»> 
curring  a  ruinous  loss.  I  think  this  was  just  a.fair  case  for  the  exer- 
cise of  discretion,  and  in  my  opinion  it  was  fairly  exercised.  Cer* 
tainly  there  is  no  proof  that  it  was  not,  and  far  less  that  there  was  mab 
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fidoSyorjopiiieiiegli^eDca     Oafthe  contfacy,  I  tlumkihey  aeted  with  7^utte  tt»8 
sound  diacrelkiD,  and  £or  the  benefit  of  the  purauer*  ■  After  old  Mr 
Miller^s  deaths  the  annuity  was  paid  by  Mr  Miller^s  trustee,  and  for 
eight  or  ten  years  by  the  defender. 

Is  there  any  evidence  that  it  would  have  been  better  for  the  pur« 
auer  to  have  dcme  diligence  at  this  period  ?  It  is  said  that  old  Mr 
Milier  had  come  under  an  obligation  to  pay  the  annuity  which  pas- 
sed to  his  heirs.  If  such  an  obligation  exists  it  may  still  be  made 
effectual  I  think  there  was  no  such  obligation  undertaken.  Then  as 
to  the  L.7000  bond,  the  trustee  had  no  power  to  compound  the  pur- 
saer^s  rights,  and  if  he  had  come  forward,  and,  supposing  the  bond  to 
have  been  good,  he  should  have  ranked,  there  was  no  security  that  the 
tiling  would  be  carried  into  effect  If  there  had  been  any  chance  of  get- 
ting a  valid  security  by  any  proceeding  of  this  kind,  it  is  scarcely  to  be 
believed  that  the  debtor  would  have  paid  it  for  eight  years ;  for  mudi 
as  I  think  of  his  generosity,  I  don't  consider  it  to  be  so  Quixotic  as 
that  if  he  had  any  reasmiable  probability  of  obtaining  proper  security  he 
vrould  have  abstained  from  doing  so.  But  I  think  this  was  a  point 
which  must  fairly  be  left  to  the  discretion  of  the  trustee.  This  de- 
fender was  not  in  the  situation  of  a  tutor  or  gufrdian  to  the  lady. 
She  was  of  an  age  to  take  care  of  herself;  but  suppose  he  had,  and 
that  there  had  been  an  absolute  obligation  by  a  party  to  give  the  se- 
curity, I  think  it  would  have  been  a  fair  exercise  of  his  discretion 
to  forbear  using  diligence  imder  the  registration  clause,  on  the  ground 
that  there  was  more  to  lose  than  to  be  gained  by  the  employment  of 
it.  But  was  there  any  evidence  that  at  any  period  Miller  was  in  the 
oitnation  to  givie  an  eiFbctual  security  ?  I  do  not  think  that  there  has 
been  any  such  afibrded.  The  Lord  Ordinary  assumes  that,  because 
the  annuity  was  paid  for  twenty  years,  the  pursuer  was  led  to  believe 
that  the  security  had  been  obtained ;  but  I  agree  with  Lord  Mae- 
kenaie  in  thinking  that  she  had  no  right  to  think  this.  The  pay- 
ments had  been  made  before  the  defender  became  trustee.  It  was 
said  that  she  was  not  informed  of  this  ;  but  she  was  not  a  pupil,  she 
was  sui  juris,  and  might  have  ascertained  the  fact  herself;  but  in 
looking  into  the  record,  I  find  a  direct  averment  that  she  did  receive 
an  intimation  of  how  matters  stood.  This,  no  doubt,  is  denied,  and 
she  is  not  bound  to  prove  a  negative ;  but  certainly  I  think  that, 
poet  tantum  tempus,  the  onus  of  proving  that  is  not  to  be  put  upon 
the  defender,  particularly  as  it  was  given  in  private,  and  I  cannot 
presume  that  she  was  not  informed.  I  think  it  may  fairly  be  pre- 
auaied  in  the  circumstances  of  the  case,  that  he  did  give  her  that  in- 
timation. The  defender  was  empowered  to  ex^ndse  the  power  of 
demanding  the  security  at  his  discretion ;  and  partly  by  his  able  and 
prudent  management,  and  the  respect  in  which  old  Mr  Miller  held 
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7  June  1838;  his  character,  and  partly  by  his  own  unexampled  gftDOtrnPff  pqr* 
ment  of  the  annuity  was  obtained  for  twenty  years.  It  was  paid  by  old 
Mr  Miller  previous  to  his  death,  who,  there  is  xesson  to  beheye,  bat 
for  the  influenoe  of  the  defender,  would  not  have  paid  any  part  of  iL 
The  payment  was  continued  by  the  trustees  until  the  banbruptcy  of 
Russell  stopped  that  source ;  and  for  some  yeaiB  it  was  then  paid  out 
of  the  funds  of  the  defender  himself,  against  whom  this  action  «f 
damages  is  brought ;  and  now  when  Mr  Hamilton  Miller  is  yet  alive, 
in  a  more  respectable  situation,  and  much  more  able  to  grant  the 
security,  shall  not  the  trustee  be  now  entitled  to  say,  after  haying 
thus  seen  an  annuity  paid  for  twenty  years,  one  sixpence  of  whicl^ 
bat  for  him,  would  not  have  been  obtained,  is  he  not  to  be  entitled  to 
say  I  withdraw  from  the  trust ;  and  is  he  not  in  a  situaticn  to  say  that 
he  does  so,  not  untimeously,  and  without  any  responsilnlity  ?  In  my 
opinion  he  is,  and  I  therefore  think  he  ought  to  obtain  decreet  of 
absolvitor. 

Lord  PreMent* — ^I  had  doubts  of  the  correctness  oi  the  iaterk>> 
cutor,  the  moment  I  read  the  papers.  These  doubts  have  beet 
confirmed  by  every  thing  which  I  have  heard  expressed  by  your 
Lordships.  Thi^  is  a  hard  case  on  the  pursuer  if  she  loses  her  an- 
nuity, the  loss  of  which  she  is  not  well  able  to  afford ;  but  it  migbt 
have  been  as  hard  a  case  against  this  defender,  for  it  might  have  so 
happened  that  this  defender  vrho  has  been  prosperous  and  risen, 
though  not  beyond  his  merits,  yet  beyond  any  thing  that  could  with 
certainty  have  been  predicted,  might  have  been  prevented  from  bad 
health  or  otherwise,  for  instance  by  being  struck  with  paralyds,  or 
from  some  accident  or  misfortune,  from  acquiring  the  fame  and  for- 
tune which  he  possesses,  and  might  have  been  in  a  8ituati<Hi  at  this 
moment  when  this  demand  would  have  been,  if  successful,  severe  in- 
deed. But  laying  these  considerations  out  of  view,  what  are  the  real 
merits  of  the  case  ?  This  is  the  most  anomalous  bond  and  transac- 
tion I  ever  saw.  If  the  woman  was  to  have  got  the  security  at  the 
moment,  or  Mr  Hamilton  Miller  thought  that  he  could  give  it,  what 
was  the  use  of  this  machinery.  Instead  of  this  strange  bond,  he 
would  have  granted  one  by  which  he  obliged  himself  to  pay  the 
annuity,  and  for  the  better  security  thereof,  he  would  have  given  her 
a  right  over  his  house.  That  he  did  not  do  this,  shows  that  it  wk 
not  in  contemplation,  and  that  he  was  not  in  the  situation,  to  giye  it 
then,  or  he  would  not  have  taken  this  round  about  method :  and 
what  does  the  bond  bind  the  trustees  to  do  ?  They  are  under  no 
other  obligation  than  to  pay  over  the  money  they  should  receive  to 
the  pursuer.  That  part  of  the  bond  by-the-bye  is  strongly  word- 
ed, for  it  speaks  of  the  proceeds  of  the  annuity,  which  would  be  only 
L.  3  a  year,  instead  of  the  proceeds  of  the  security ;  but  it  is  plain 
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vrhatwaB  mtended.    Then  there  was  a  power  to  get  that  security  by  7  J«Ae  la^. 
Which  there  was  clearly  left  a  great  latitude  to  the  tnietees.    There 
is  a  clause  of  registration  no  doubt,  but  then  it  is  only  to  be  enfor** 
ced  if  needful ;  that  means  that  they  had  power  to  raise  diligence  if 
the  circumstances  required  it.     Thus,  if  they  bad  demanded  the  se* 
curity,  and  he  had  refused  to  grant  it,  then  they  were  armed  with 
this  power ;  or  if  they  in  their  discretion  thought  it  needful  and  pro- 
per for  the  interest  of  the  lady,  then  they  had  the  power  of  pushing 
this  diligence  into  execution.     The  question  then  in  this  case  is  a 
plain  one.     There  was  no  culpa  lata  or  dolus,  which  is  sufficient  to 
Bulgeet  this  trustee.     Tha«  is  one  thing  on  the  lady^s  part  which 
I  do  not  like.     She  has  got  decree  against  Mr  Miller.     What 
object,  therefore,  can  she  have  for  bringing  this  action  against  the 
defender,  except  of  throwing  the  odium  of  doing  diligence  against  Mr 
Miller  on  the  trustee,  instead  of  incurring  it  herself?    She  has  not 
done  diligence  against  Mr  Miller.     If  she  tried  such  a  step,  I  be- 
lieve he  would  think  twice  before  he  refused  to  find  security :   He 
has  a  good  office,  which  would  be  at  stake  if  he  did  not. 

The  Court  accordingly  altered  the  Interlocutor  of  the  Lord  Or-  Judgment. 
dinary,  and  assoilzied  the  defender. 


L.ord  Ordinary,  FuUerion, 

Fac,  (HopCfJ  Wood, 
Jun.  W.S.  Agents. 


Act-  SoL'Gen.  ( Rntherfurd^)  Dick.  Alt.  Dean  of 

John  jf  John  N.  Forman,  W.  S.,  and  Jamet  Peddie, 
B,  Clerk. 
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9th  June  1888. 


ANN  GREIG, 

against 

WILLIAM  MORRICE. 


FoDKD  on  the  principle  of  the  case  of  M'Naughton  against  Glass, 
ante  p.  759,  that  in  cases  of  filiation,  where  the  woman^s  oath  in  sup- 
plement contradicts  the  previous  semiplena  probatip,  absolvitor  must 
be  pronounced. 

l^rrd  Ordinary,  Cockbum.        Act.  H,  G.  BelL        Alt.  M'JVeUl^  Cook.        D.  OgUty, 

W.  8.,  and  J.  P.  B$Hramy  W.  S.,  Agenls. 

C.R. 
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SECOND  DIVISION. 

% 

No.  CXII.  9/&  June  1838. 

ROBERT  SCOTT, 

€Lgain8t 

ROBERT  KILGOUR  THOM. 

Process — Suspenstom. — (1.)  A  bill  of  suspeiirion  was  presented 

without  caution^  and  the  Lord  Ordmary  passed  tlie  biU  on  oett^ 
iion,  in  respect  the  suspender  intimated  that  he  was  wiiling  ia 
^nd  caution — The  Courts  intimated^  that  in  future^  the  order  sf 
Courts  ISth  December  1834,*  which  directs^  that  where  a.  bUl  tf 
suspension  is  presented  without  caution^  it  shall  either  be  passed 
without  caution  or  refused^  will  be  enforced*  (S.)  Biil  4>f  sus^ 
pension  refused^^in  respect  that  a  tenant  cannot,  where  the  land- 
lord is  in  the  course  of  making  up  a  titles  and  where  there  is  trulg 
no  legal  interpeltation^  justify  a  suspension  of  a  charge  Jbr  rent^ 
by  simply  bringing  an  action  of  multiptepoinding  in. the  Sheriff 
Court* 

Narrative.         ScoTT  presented  a  bill  of  suspension,  without  caution  or  consigna- 
tion, of  a  charge  for  payment  of  the  pro  indiviso  half  of  a  sam  of 


*  The  followiDg  u  the  regulation  of  Court  referred  to  in  this  case,  and  in  the  case  of 
Sharpe  v.  Kincaid,  decided  2l8t  January  1838.  The  regulation  was  posted  in  tfae  BSI- 
Chamber  on  18th  December  1834. 

^^  The  Court  understanding  that  it  has  been  the  practice  in  the  Bill-Chamber  ts  fom 
bills  of  suspension  upon  caution  only,  when  they  had  been  presented  without  caudon  ;  and 
being  of  opinion  that  that  practice  is  not  sanctioned  by  any  Act  of  Sedtrttot  or  other  au- 
thority, and  ought  not  to  be  continued,  have  detennined  that  in  futnre,  when  a  hfll  ia  pse- 
sented  without  caution,  it  shall  either  be  passed  without  or  refused,  and  hare  directed  chat 
a  notice  to  that  effect  shall  be  put  up  in  the  Bill-Chamber." 

Sharpe  presented  a  bill  of  suspension  of  a  charge  by  Kincaid,  without  caution  or  eensig- 
nation.  The  Lord  Ordinary,  on  the  1 1th  January  last,  without  ordering  answefs,  **  kBV« 
ing  considered  this  bill,  which  is  presented  without  caution,**  refused  the  same. 

Sharpe  then  presented  another  bill,  but  with  an  offer  of  caution.  This  was  likewise  re- 
fused de  piano,  on  the  13th,^his  Lordship  stating  in  a  note,  that  ^<  a  former  bill,  upon  dw 
same  ground,  having  been  refused,  not  merely  because  presented  without  caudon,  lnitnls» 
on  the  merits,  the  Lord  Ordinary  considers  tliis  as  a  second  bill,  which  is  conceived  to  be 
incompetent  within  three  days  of  the  sitting  down  of  the  Court** 

Sharpe  reclaimed  against  both  interlocutors. 

On  the  Court  proposing  to  remit  to  the  I^rd  Ordinary  to  order  the  first  blU  to  be  antvcr- 
ed,  a  question  arose  as  to  the  competency,  under  the  BiU-Chambor  notice  above  footed,  «f 
an  offer  of  caution  being  made  at  the  Bar,  with  reference  to  a  bill  which  had  been  peeaeat- 
ed  without  caution. 

The  Lords  remitted  to  the  Lord  Ordinary  to  order  the  first  bill  to  be  answered  at  i^on 
caution. 
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L.  SOy  as  rent  of  a  possession  in  Peterhead,  in  which  he  was  tenant.   9  June  1 838. 
A  bond  had  been  granted  over  the  property  by  the  late  proprietor  in     *^  f  ^' 
ftVour  of  Mr  Arbuthnot,  and  a  party  in  whose  right  the  charger      Thom! 
stands.     The  debtor  died,  and  R.  K.  Thorn,  the  charger,  proceeded        — : 
to  complete  his  title  to  the  pro  indiviso  half  of  the  sum  in  the  bond, 
to  which  he  had  right,  and  afterwards  brought  an  action  of  maills 
and  duties  before  the  Supreme  Court  against  the  tenants.    The  sus- 
pender lodged  no  defences  to  this  action,  and  the  charger  having  ob- 
tained a  decree,  charged  Scott,  who  suspended  on  the  ground  that  he 
had  taken  his  possession  from  Arbuthnot,  who  would  not  consent  to 
his  paying  to  the  charger, — and  that  a  multiplepoinding  had  accord- 
ingly been  raised  in  the  Sheriff-Court  to  determine  who  should  re- 
ceive the  rent  due  by  the  suspender.    Thorn  denied  that  Arbuthnot 
had  interpelled  the  suspender  from  paying  to  the  charger ;  and  plead- 
ed that  the  multiplepoinding  in  the  Inferior  Court  was  incompetent ; 
but  even,  supposing  that  the  suspender  was  in  danger  of  being  forced 
to  make  double  payment,  he  ought  to  have  stated  defences  to  the  ac- 
tion of  tnaills  and  duties  on  that  ground,  and  to  have  brought  his 
multiplepoinding  before  the  Court  of  Session,  where  the  actions 
would  have  been  conjmned,  and  the  rights  of  parties  discussed  in  the 
conjoined  processes :  See  Beveridge^s  Forms  of  Process,  p.  405,  and 
the  case  of  Somervil,  ^1  st  December  1 739 ;  Eilk.,  p.  413. 

The  Lord  Ordinary  pronounced  this  interlocutor:  ^  11/A  May  LordOrdi- 

*  1888. — The  Lord  Ordinary  having  advised  this  bill,  with  the  "*^'*  '**• 
'  answers  and  productions,  and  the  suspender  having  intimated  that 

^  he  ia  willing  to  find  caution,  if  found  requisite  by  the  Lord  Ordi* 
^  nary,  on  caution  passes  the  bill.^ 

Thorn  reclaimed^  craving  the  Court  ^  to  recal  the  above  interlocu* 

*  tor,  and  to  remit  to  the  Lord  Ordinary  to  refuse  the  bill  of  suspen- 
^  aion,  and  to  find  the  charger  entitled  to  expenses ;  or  to  do  other- 

*  wise,**  &c. 

On  advising,  an  objection  was  stated  to  the  interlocutor  of  the 
Lord  Ordinary  in  point  of  form ;  because  when  a  bill  is  presented 
without  caution  or  consignation,  it  must  be  passed  or  refused,  in 
terms  of  the  Regulation  of  Court,  18th  December  18S4. — Sharpe 
«•  Kincaidy  21st  January  1838. 

A.  M^NeiU  pleaded — The  interlocutor  is  erroneous  in  point  of 
form.  By  a  notice  or  recommendation  from  the  Court,  of  date  18th 
December  1834,  (See  foot-note),  when  a  bill  of  suspension  is  present- 
ed without  caution,  the  Lord  Ordinary  on  the  Bills  is  directed  either 
to  pass  it  vithout  caution,  or  refuse  it  de  piano ;  but  in  this  case. 
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9  June  1838.  which  is  that  of  a  bill  presented  without  caution,  the  Lord  Orduuiy 
^^'^^     has  passed  it  on  caution  being  found. 
ThoiD.  ^-  Mair  answered — That  notice  has  never  been  acted  on,  and  re- 

ferred to  Sharpe  o.  Eincaid,  521st  January  1838. 


Opinion  of 
Court. 


Lord  Meadowbank. — It  was  wrong  not  to  act  on  the  recommen- 
dation of  the  Court ; — it  should  have  been  attended  to,  and  therefon^ 
in  point  of  form,  (which  I  consider  very  important,)  I  am  for  refusing 
the  bill.  It  is  our  duty  to  obey  the  notice  of  iSih  December  18S4, 
whether  we  agreed  with  the  majority  or  minority  of  the  Court  wbci 
it  was  adopted. 

Lard  Justice-Clerk, — I  think  we  must  attend  to  the  recommeoda- 
tion  of  the  Court  The  case  of  Sharpe  referred  to  is  totally  differ** 
ent  from  the  present.  There  were  there  two  bills  of  suspensioii* 
Therefore,  in  point  of  form,  as  well  as  on  the  merits,  I  am  for  recal* 
ling  the  Lord  Ordinary's  interlocutor,  and  remitting  to  his  Lordahf 
to  refuse  the  bill* 

Lord  Medwyn. — I  am  sorry  to  differ  from  your  Lorddiips  m 
point  of  form.  This  is  not  an  act  of  sederunt,  and  I  was,  and  still 
am  of  opinion,  that  the  old  practice  of  passing  bills  of  sospenmi 
upon  caution  being  foimd  where  the  bill  was  offered  without  caution 
was  very  convenient,  and  saved  the  expense  of  presento^  snoAcr 
bill ;  and  therefore  I  difiered,  and  do  still  differ,  from  the  majority  ff 
the  Court,  in  adopting  the  recommendation  of  1834.  But  I  think 
this  bill  of  suspension  is  bad  on  the  merits, — no  tenant,  after  sudh  a 
series  of  proceedings  for  making  up  a  title  as  the  respondent,  can,  hj 
simply  bringing  an  action  of  muMplepoinding  in  the  Sheriff^Conrt, 
justify  a  suspension  of  a  charge  for  rent  on  letters  of  homing,  wh^e 
there  is  truly  no  legal  interpellation.  He  should  have  appeared  in 
the  action  of  maills  and  duties  before  this  Court,  wherein  he  was  le- 
gularly  called  if  he  had  any  thing  to  object  to  making  payment  to  the 
pursuer. 

Lord  Glenlee, — The  tenant  admits  that  he  is  due  certain  re&ts; 
and  I  think  that  he  has  no  interest  or  title  to  oppose  the  charge,  a 
to  present  a  bill  of  suspension,  when  he  should  have  appeared  in  the 
action  of  maills  and  duties. 

The  Lords  altered,  and  remitted  to  the  Lord  Ordinaiy  to  refiise 
the  bUK 


Lord  Oidinftry,  J^j^^y.        Act  G.  Moir,         Alt.  A.  McNeill         Bu^  Bandgniey 

W.  8.  asd  Jamet  Taylor^  S.  S.  C.  Agents. 

B. 
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FIRST  DIVISION. 

No.  CXIII.  \%th  June  1838. 

ANDREW  BELL, 
against 
M*NAB^S  TRUSTEES. 

S^aooi* — Public  Officer. — Cwe  where  it  was  found  that  the 
trustees  appointed  to  manage  a  private  school  might  dismiss  a 
teacher  at  pleasure. 

This  was  an  action  arising  out  of  a  bequest  by  the  late  John  Narrative. 
M'Nab  of  about  L.  929345,  to  be  applied  by  the  minister  and  elders 
for  the  time  being,  of  the  parish  of  DoUar,  *  for  the  benefit  of  a 
<  charity  or  school  for  the  poor  of  the  parish  of  Dollar,  and  shire  of 
*  Clackmannan/  but  with  no  limitation  as  to  their  powers  of  appoint- 
ing or  dismissing  teachers ;  and  the  point  was,  whether  the  trustees 
could  dismiss  a  teacher  at  pleasure. 

The  Court,  holding  this  to  be  a  private  establishment,  in  which  Judgment 
the  situation  of  teacher  was  not  a  munus  publicum,  and  looking  to  the 
terms  of  the  bequest,  decided  in  the  affirmative. 

Lord  Ordinary^  FuHerton.        Act.  Dean  qfFac.  (Htfpe^)  H,  G.  BeU,        Alt.  Robertton^ 
M*Neill     Fisher  ^  Duncany  S.S.C.,  and  Tait  ^  Crichton^  W.S.  Agents.   B.  Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  CXIV.  16<A  June  1838. 

HENRY  TRAINER, 

against 

JAMES  BROWN. 

Frockss — Cessio — Stat.  6  and  7  Will.  IV.  c  66. — Found  that  Narrative, 
it  was  incompetent  for  the  Sheriff,  under  the  above  act,  to  grant  in* 
terim  liberation  and  protection  before  the  expiry  of  the  induciae  of 
thirty  days. 

Act.  InglU.        AlU  Mar^lL 

C.  R. 
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FIRST  DIVISION. 
No.  CXV.  16<A  June  183a 

A.  B. 

againat 
CD. 
Peocess — DivoBCE — Oath  of  Calumny — Stat.  1  WilL  IV. 
c.  699  §•  36. — Where  a  party  resident  in  India  raised  an  action  of 
divorce^  in  which  there  was  no  appearance  made,— *Found  that,  qb- 
der  the  above  statute,  it  was  competent  to  the  Lord  Ordinary  to 
grant  commission  to  take  the  party^s  oath  de  calamnia  in  India. 

Lord  Ordinary,  Coekbum.  Act  Dkk* 

c.  R. 


FIRST  DIVISION. 
No.  CXVI.  I9th  June  t88& 

JAMES  FINDLATER, 

against 

THOMAS  DUNCAN. 

Repabatiok — Road — Trusts — (Road.) — Found  thai  trugieu 
of  public  roads  are  liable^  qua  trustees^  for  injuries  sustained  bg 
passengers  from  the  fault  or  negligence  of  the  servants  of  con- 
tractors in  performing  operations  authorized  by  the  trustees. 

Narrative.  The  pursuer,  a  coal-merchant  in  Perth,  when  driving  along  the  hig|i 
road  to  Dundee  at  night  in  his  gig,  was  overturned  in  consequence 
of  a  heap  of  stones,  partly  on  the  footpath  and  partly  on  the  road, 
which  had  been  left  by  the  servants  of  the  contractor  employed  by 
the  road-trustees  to  execute  some  repairs. 

The  pursuer  having  been  himself  hurt,  and  his  son,  who  was  along 
with  him,  having  died  in  consequence  of  the  injuries  he  recdwrf, 
raised  the  present  action  of  damages  against  the  Dundee  and  Pertk 
Road-trustees,  through  their  treasurer,  the  defender,  and  an  ittoe  wit 
sent  to  trial,  whether  the  pursuer  and  his  son  *  were  overtnrtted 
*  throt^h  the  fault  or  negligence  of  the  siud  trustees,  or  others  in 
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•    •  • 

^  their  employment,  to  the  loss,  injuxy,  and  damage  of  the  pursuer.'  i^^june  1838. 
At  the  trialt  which  took  place  before  the  Lord  President,  his  Lord-    ^""''V^"^ 
ship  '  delivered  to  the  jury,  as  his  opinion  and  direction  in  point  of  ^^°^^'  ^* 

'  lav«-^'  That  road-trustees  on  a  public  road  are  liable  for  any  in-       

"  jury  which  may  happen  to  passengers  in  consequence  of  the  negli-    ^•^'*^*^- 
"  gence  or  improper  conduct  of  labourers,  or  surveyors,  or  other  per- 
**  sons  employed  by  the  trustees,  or  by  the  officers  of  the  trustees, 
*^  when  engaged  in  any  operation  parfwmed  under  authority  of  the 
"  trustees.'' 
The  defender  took  a  bill  of  exceptions  to  this  charge. 

The  exceptor  pleaded — That  road-trustees,  holding  a  gratuitous  Exceptor*! 
public  office,  and  employing  competent  persons  to  perform  the  neces-  ^^^^ 
sary  operations  on  the  roads,  could  not  be  liable,  either  personally  or 
as  trustees,  for  any  fault  or  negligence  of  these  parties  or  their  ser- 
vants, upon  whom  alone  the  liability  must  fall,  as  appeared  from  the 
provisions  of  the  General  Turnpike  Act,  1  and  2  W.  I V.  c  43,  §.  1 01 . 
It  did  not  seem  to  be  maintained  that  they  could  be  made  person- 
ally liable,  but  no  more  could  they  be  subjected  to  damages  as  trus- 
tees, for  these  must  be  paid  out  of  the  trust-%nd,  and  that  would  be 
an  express  violation  of  the  1 6th  section  of  the  Local  Road  Act,  (2  W. 
IV.  c.  82,)  OTdering  the  tolls  to  be  applied  ^  towards  making,  repair- 
*  ing^  upholding,  and  improving'  the  roads,  &c.  paying  the  expense 
of  management,  and  interest  and  principal  of  borrowed  money.  *  And 
^  to  no  other  purpose  whatsoever.' 

That,  by  the  law  of  England,  road-trustees  were  never  found  liable, 
the  law  being  there  quite  opposed  to  the  charge  excepted  against. 
Humphreys,  Michaelmas  term,  1827  (Manning  and  Ryland,  p.  187) 
--Hall,  May  28,  1824  (2  Bingh.  Rep.  156)— Harris,  April  15, 
1815  (4  Maule  and  Selwyn,  28)— British  Plate  Glass  Manufac 
turers»  June  22,  1792  (4  Dumf.  and  East,  1794)— Bolton  (4  Dow- 
ling  and  Ryland,  190). 

The  respondent  pleaded — That  it  was  only  sought  to  subject  the  RespeDdent'i 
trustees,  as  trustees,  in  order  to  obtain  reparation  from  the  trust-funds,  ^^^'^*' 
which,  under  the  words  of  the  Local  Road  Act,  being  to  be  applied  to 
the  general  management  of  the  roads,  and  in  keeping  them  in  repair, 
might  fairly  be  expended  in  satisfaction  of  an  injury  received,  as  in 
the  present  ease,  from  the  want  of  repair  of  the  roads,  or  from  the 
eperations  in  the  course  of  repairing  them. 

That  it  was  the  established  law  of  Scotland,  that  trustees  were 
liaUe  for  the  acts  of  the  servants  of  contractors  in  performing  opera. 
tiona  ordered  by  the  trustees,  and  so  it  was  laid  down  both  by  the  au- 
thorities and  in  the  decisions,  SErsk.  1,15.  Mitchell,  Feb.  1, 1838 
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19  June  18*  — Strachan,  Feb.  21,  1837— Miliar,  July  17,  1828  (4  Morr.IUp. 
^-nr— '     663)— M*L«ichlan,  May  14, 1827  (4  Murr-  Hep.  216)— Iudo, 

'"dSLwu."'    F«b-  6»  I'^'OS  (13189)— Gunn,  Feb.  28,  1820  (2  Murr.  Rep.  194) 
'      — Nimmo,  July  8,  1832— Kelly,  Jan.  22,  1833— Mitdiell,  Feb.1, 

Reipondenfs   -  q^o 
Pleas.  A«t^». 

That  English  cases  could  be  no  authority  in  Scotland*  because 
there  they  commonly  subject  the  trustees  in  personal  liability,  and 
have  not,  as  here,  the  means  of  affecting  the  trust-funds  by  a  deceni* 
ture  against  them  as  trustees. 

At  advising — 
Omokm  of  Lord  Corehouse. — Had  the  point  raised  in  this  case  been  a  new 
Court.  and  open  question,  I  might  have  had  more  hesitation  in  makiog  op 
my  mind  as  to  the  judgment  to  be  pronounced.  But  I  consider  it  to 
be  settled  in  the  law  of  Scotland,  that  road-trustees  are  liable,  qua 
trustees,  as  stated  in  the.  direction  which  has  been  excepted  agaiiut 
In  regard  to  the  law  of  England  which  has  been  referred  to,  there 
may  be  many  reasons  which  would  justly  influence  the  mmds  of 
judges,  in  deciding  on  liabilities  arising  under  their  statutes,  wbid 
would  not  apply  in  Scotland ;  and  it  does  appear  to  me  that  the  re- 
sult which  would  be  occasioned  in  Scotland,  by  the  doctrine  of  the 
defender,  is  wholly  unwarranted  by  our  law.  That  result  would  be, 
that  on  the  highway,  a  person  who  pays  tolls  for  keq)ing  it  in  good 
repair,  might,  through  the  negligence  of  the  persons  employed  to  I^ 
pair  it,  be  exposed  to  the  severest  injuries,  and  yet  have  no  party  hot 
a  dav-labourer  to  look  to  for  redress,  whose  whole  means  would  be 
utterly  inadequate  to  pay  one  tithe  of  the  reparation  which  wu  doe. 
I  think,  on  the  contrary,  that  the  trustees  are  liable,  as  such,  vitb 
fiiU  relief  to  them  against  the  trust-funds  levied  for  the  roads.  This 
liability  has  been  repeatedly  decided*  In  the  case  of  the  Magistntes 
of  Edinburgh,  it  was  so  held,  where  servants,  employed  in  an  opera- 
tion on  the  street,  left  a  hole  in  it  which  was  not  sufficiently  fenced 
and  lighted,  in  consequence  of  which  a  person  fell  in,  and  suffered  i 
severe  injury.  The  magistrates  were  not,  indeed,  road-trustees,  bot 
they  were  public  officers,  discharging  gratuitously  a  public  dotf. 
Then,  besides  other  cases,  there  were  those  of  M^Lachlan,  aod  d 
Miller,  in  the  first  of  which,  the  Lord  Chief  Commissioner,  who  was 
well  versed  in  English  law,  held  that  it  did  not  apply,  and  thattk 
liability  of  road-trustees  was  established  by  the  law  of  Scothnd.  So 
long,  therefore,  as  our  law  remains  in  its  present  state,  I  most  coo- 
aider  that  the  liability  of  the  road-trustees  is  undoubted.  It  would 
be  very  dangerous  on  our  part  to  leave  our  own  law,  and  import  tbK 
of  England,  per  aversionem.  In  a  recent  case,  where  the  quesnoo 
occurred  whetlier  the  surgeons  of  Glasgow  were  an  Incorporttioi^it 
was  maintained  on  one  side  that  they  were  not^  and  that,  acoordii^ 


No,  117.  COURT  OF  SESSION.  787 

to  high  authorities  in  the  law  of  England,  they  could  ttot  be  there  ac-  tv  June  1838. 
counted  an  Incorporation.     But  we  held  that  the  question  was  to  be    ^^"^Y^^ 
determined  by  the  law  of  Scotland,  not  of  England ;  and  that,  accord-   ''Sf^^^n.  ^  * 
ing  to  the  law  of  Scotland,  the  surgeons  were  an  Incorporation ;  and     .  , — 
accordingly  we  so  dedded.     In  the  same  manner  here,  where  the  law  c^^°  ^ 
of  England  has  been  referred  to,  but  where  I  hold  that  the  law  of 
Scotland  must  be  the  rule,  I  think  that  the  exception  should  be  dis- 
allowed.    If  there  be  a  possibility  of  assimilating  the  law  of  England 
on  this  subject,  to  the  law  of  Scotland,  I  do  not  think  that  it  can  be 
done  by  any  Court  which  administers  Scottish  law* 

The  other  Judges  concurred. 

The  bill  of  exceptions  was  therefore  disallowed,  with  expenses,      judgmenu 

Act.  D^m  ofFac,  {Hope,)  MaUland.         Alt  M'NeiU,  PaUon,  RUchU  and  niUy 

W.  S.,  BelU  and  Rutlierfurd^  W.  S.,  Agents.  Jury  Clerk. 

C.R. 


FIRST  DIVISION. 

No.  CXVII.  19^  June  1888 

JANET  BORTHWICK, 

against 

GEORGE  HILSON. 

CoMPETiTioK — Bankrupt — Pbovision  to  Childbeii. — Found 
thai  a  child,  as  creditor  for  a  revocable  provision  made  to  her  by 
her  father  in  his  sorCs  marriage-contract^  by  which  he  conveyed 
all  his  estate,  including  an  heritable  subject^  to  his  son,  on  con- 
dition of  paying  his  debts,  could  not  compete  with  or  challenge  a 
security  granted  by  the  son  over  the  heritable  stdject,  eight  years 
after  hisfather'*s  death,  for  a  sum  borrowed  from  a  trust  estate, 
on  which  his  father  was  trustee,  to  the  successor  of  his  father 
in  that  office,  in  respect  she  was  a  mere  legatee  of  her  father's, 
tjohilst  the  trustee  was  an  onerous  creditor  of  his,  inasmuch  as 
the  father  must  be  looked  on  as  having  covenanted,  as  trustee, 
as  well  as  consented  that  heritable  security  should  be  granted 
at  the  first  by  the  son,  and  having  failed  to  obtain  it,  was  thus 
personally  liable  to  the  trust-estate. 

TftE  late  George  Borthwick  and  James  Robison,  as  trustees  of  Eli-    NarraUve, 
^ab^th  and  Agnes  Waugh,  signed  a  state  of  the  trust-fimds  ou  the 
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No.  1 17. 


Bortbwick  v. 
Hilson. 

Narrative. 


19  June  1838.  3d  March  1818,  which  bore  that  L.  230  thereof  was  to  be  lent  on 
heritable  security  to  William  Borthwtck,  George  Borthwiek^s  bod. 

William  Borthwick  got  the  money,  but  granted  no  heritable  le- 
curity  to  the  truster. 

This  William  Borthwiek  had  been  married  in  IBOO,  and  hu  fii- 
ther,  George  Borthwick,  had  become  a  party  to  the  marriage-con« 
tract,  and  conveyed,  under  reservation  of  his  liferent,  and  foil  powers 
to  alter  and  dispose  of  the  subjects,  his  whole  estate  at  the  tine  of 
his  death, — in  particular,  a  tenement  of  houses  in  Jedburgh,  to 
William  and  his  spouse,  declaring  him  his  executor,  and  hinding 
him  to  pay  certain  provisions  ;  amcmgst  others  L.  SOO  to  hia  daugh- 
ter, the  pursuer,  one  year  after  his  death. 

At  George  Borthwick^s  death  in  18S2,  his  estate  was  suffideot 
to  pay  all  his  debts  and  provisions,  and  the  L.  230  lent  fiom  die 
trust-iunds  besides,  and  accordingly  William  took  infeftment  under 
the  contract,  and  paid  every  thing  except  the  provision  to  the  pomicr. 

William  Borthwick  subsequently  became  bankrupt,  and  in  18S0 
granted  to  the  defender,  who  had  been  appointed  trustee  on  the 
Waugh  estate,  in  room  of  James  Robison,  deceased,  a  bond  and 
disposition  in  security  of  the  L.  230  of  the  trust-funds  over  the 
houses  in  Jedburgh. 

Of  this  security  the  present  reduction  was  raised  on  the  Act  1696, 
c.  6,  on  the  ground  that  William  Borthwick  was  the  sole  debCer  to 
the  trust-estate.     But  even  if  his  father  was  the  debtor,  '  After  the 

*  son  had  been  for  three  years  fiiUy  vested  in  the  estate  and  effects 

*  which  had  been  his  father'^s,  no  preference  remained,  and  all  his 
^  creditors,  whether  they  were  creditors-proper,  who  had  never  been 
<  creditors  of  his  father,  or  whether  they  had  also  been  creditors  of 

*  his  father  in  his  lifetime,  stood  on  an  equal  footing/  Remingioii 
and  Co.  10th  Dec.  1829,  and  Bruce  9th  June  1831. 


Defender*s 
Pleas. 


In  defence  it  was  pleaded  in  the  second  plea,  ^  that  as  Geoq^ 

*  Borthwick  was  responsible  for  the  sum  secured  by  the  disposition 
<  challenged,  the  pursuer,  as  a  l^atee  or  gratuitous  creditor  of 
^  George  or  William  Borthwick,  could  not  ocmipete  with  the  de- 

*  fender,  or  question  any  security  granted  for  the  defenderla  daim, 

*  over  the  property  which  descended  from  George  Borthwick.^  The 
defender  stated  as  his  third  plea,  that  *  George  Borthwick^s  consent 

*  to  the  arrangement  and  agreement  under  which  William  Berth- 
'  wick  granted  the  heri&ble  security  in  question,  was  an  implied  cx- 

*  ercise  of  George  Borthwick^s  power  or  facul^  under  the  c<minct 
^  of  marriage,  and  the  pursuer^s  provision  being  thereby  postponed 
^  to  the  defender's  claim,  and  heritable  security  provided  for  said  debt, 
^  the  pursuer  cannot  now  compete  with  the  defenders,  or  chaUesge 
'  their  security.'  Bruce,  9th  June  1831,  and  Wallace,  16th  May  1821. 
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The  Lord  Ordinaij  pronounced  the  following  interlocoUnr  :•*-  lo  June  1838. 
Finds,  liaOf  That  the  debt  for  which  the  seourity  under  reduction  ^^^y^"^ 
W88  gtanted,  atoie  finm  the  bankrupt,  William  Borthwick,  having  ^^y^^  ^' 
received,  at  or  prior  to  1818,  from  his  father,  George  Borthwick,  — ^ 
and  James  Bobison,  as  trustees  under  the  trus1>«ettlement  of  Eli-  interlocutor!'^ ' 
aabeth  and  Agnes  Waugh,  now  under  the  administration  of  the 
defender,  the  sum  of  L.  280  sterling,  which  sum  could  only  have 
come  into  his  (William^s)  hands  by  the  prior  receipt  and  intro- 
mission of  the  said  Geoi|^  Borthwick  and  his  co-trustee.  2do, 
That  the  trustee,  the  said  George  Borthwick,  by  being  a  party  to, 
and  subscribing  the  State,  dated  dd  March  1818,  must  be  held  to 
have  acknowledged  and  agreed,  in  1818,  that  heritable  security 
was  to  be  given  for  the  said  sum  by  his  son,  the  said  William 
Borthwick.  8do,  Finds,  that  in  March  1818,  the  said  William 
Borthwick  was  a  co-partner  in  trade  with  his  father.  4to,  Finds 
it  admitted,  that  the  said  William  Borthwick  was  possessed  of  no 
other  property  at  the  date  of  the  said  State  in  March  1818,  over 
which  he  could  grant  an  heritable  security,  except  the  property  in 
Jedborgh,  over  which  the  security  under  reduction  was  granted 
by  William  Borthwick  in  1880,  which  property  was  then  held  by 
William  Borthwick  under  a  conveyance  previously  granted  by  his 
-father,  the  said  George  Borthwick,  as  a  party  to  his  son  WilUam^s 
contract  of  marriage,  under  reservation  of  his  own  (George's)  life- 
rent, and  of  a  foil  power  to  alter  and  dispose  of  the  subjects  as 
apeoified  in  Artide  1st  of  Condescendence.  5to,  Finds  it  presum- 
able, from  the  fact  stated  in  the  preceding  finding,  that  the  said 
George  Borthwick  directed,  or  consented  that  the  security  intended 
fivr  Waugh's  trust-money,  was  to  be  given  by  himself  or  his  son 
over  the  very  property  now  in  question.  6to,  Finds  that  George 
Borthwick,  the  trustee,  having  lived  for  upwards  of  four  years 
subsequent  to  the  date  of  the  said  State,  without  getting  any  he- 
ritable security  prepared  and  completed  by  his  son  and  co-partner, 
vrhile  he  allowed  the  money,  during  all  that  time,  to  remain  in 
that  party's  hands  unsecured,  must  be  held  as  having  become  per- 
sonally liable  to  the  trust-estate  for  the  said  fond,  and  that  the 
dame  had  become  an  onerous  debt  of  George  Borthwick's  prior  to 
bis  death  :  Therefore,  and  in  respect  that  the  pursuer^s  sole  title 
is  founded  on  a  provision  stipulated  in  her  favour  in  the  marriage- 
coatract  of  Willkm  Borthwick,  dated  in  1809$  to  which  his  father, 
the  said  George  Borthwick,  was  a  party,  whereby  the  latter  obliged 
tlie  said  WilUsm  Borthwick,  after  satisfying  and  discharging  the 
grautet^s  debts,  to  pay  Ac  pursuer  (the  granter'^s  daughter)  a  pro- 
Visiwi  ef  L.  SOO  at  his  death,  but  alterable  and  revocable  by  him 
St  pleasure ;  and  in  respect  that  the  pursuer,  as  a  legatee  under 
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J9  Jtine  11^8.  <  such  a  deed,  cannot  cofmpete  iriith,  or  challenge  the  right  of  the 

^^''S^^     *  defender,  as  an  onerous  creditor  of  the  said  George  Bortbwid : 

HUson.  ^    ^  -^^^  further,  in  respect  that  the  said  George  Borthvick  sabscrilied 

—     .  *  the  said  State,  dated  3d  March  1818,  Sustains  the  second  and 

Interlocutor.      ^  third  pleas  in  defence  stated  for  the  defender,  and  assoilzies  the 
^  defender  from  this  action,  and  decerns :  Finds  it  unnecesssT^,  in 
'  hoc  statu,  to  give  any  judgment  on  the  other  pleas :  And  finds 
^  the  defender  entitled  to  expenses/ 
Note.  (  Note. — The  grounds  on  which  the  preceding  judgment  is  fouDd- 

^  ed,  being  articulately  set  forth  in  the  interlocutor,  require  do  il^ 
^  lustration.  Of  course,  if  the  facts  are  in  any  respect  missppv- 
^  hended,  this  will  affect  the  conclusion.  Upon  the  suppositioii  thit 
^  George  Borthwick  became  indebted  to  the  Waugh  trust  for  the 
^  defender's  debt,  it  is  thought  that  the  preference  of  the  defender 
^  over  George  Borthwick's  property  is  clear  in  law,  as  in  compedtioB 
^  with  the  pursuer,  a  mere  legatee.  The  pursuer,  no  doubt,  in  i 
*•  very  able  argument,  pleaded  that  she  was  an  onerous  creditor,  at 
^  least  of  William  BorUiwick  ;  and  as  the  term  specified  in  the  Act 
^  1661  had  long  ago  elapsed,  she  was  entitled  to  rank  pari  paasn 
^  with  the  creditors  of  the  ancestor.  In  support  of  this  plea,  refr- 
^  rence  was  made  to  the  case  of  Remington  and  Crawford  Brace 
'  (10th  December  1829,  Shaw's  Reports).  But  the  present  case 
^  differs  from  that  in  the  most  essential  points.    In  the  case  of  Brace, 

*  the  children  had  bonds  of  provision,  on  which  infeftment  was  taken 
^  after  the  death  of  the  ancestor.     The  Court  held  that  equivalent 

*  to  the  heir  giving  payment.    There  was  not  only  no  such  spedaltj 

*  here ;  but  the  very  provision  of  the  pursuer  was  payable  under  i 
^  deed,  the  primary  purpose  and  condition  of  which  was,  that  the 
^  disponee  should  pay  the  debts  of  the  deceased.     The  pursuer  vis 

*  thus  postponed  to  the  debts  of  the  granter,  by  the  very  deed  <» 
^  which  the  pursuer  claims. 

^  The  facts  founded  on  in  support  of  the  3d  plea  might,  in  an 

*  ordinary  case,  be  thought  insufficient  to  infer  the  exercise  of  a  re- 

*  served  faculty  to  alter  or  burden  a  subject,  previously  disponed  to 
'  a  son  ;  but,  when  the  very  peculiar  circumstances  of  this  case  axe 
^  considered,  it  seems  due  to  George  Borthwick  himself,  to  drawtiie 
^  conclusion  adopted  in  the  interlocutor.     Here  he  was  a  trustee, 

*  acting  for  parties  at  a  distance,  and  apparently  unable  to  oonirol 
^  him ;  in  that  situation,  he  gave  his  son  and  co-partner  a  portisn 
^  of  a  trust-fund  under  his  charge,  and  set  forth,  in  a  regularly  doc- 
^  queted  state,  that  the  son  was  to  give  heritable  security ;  vhii^ 
i  the  only  heritable  estate  which  his  son  was  then  possessed  of^  vas 
<  that  property  which  George  had  reserved  a  power  to  bofdea ;  in 
^  such  a  case,  the  Judge  seems  to  ht  driven  to  the  ahematiTe  of 
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*  hoUingy  either  that  the  father  meant  to  deceive  and  cheat  his  co-  id  June  1838. 

*  trufltee  and  constituents,  by  allowing  his  son  to  hold  the  money    ^'^^'V^^ 

*  vithoat  any  security,  or  that  he  truly  intended  and  agreed  to  bur-  ^^'Sy^  ^' 
^  den  the  property  himself  or  at  least  to  consent  to  his  son  (who       

<  bad  got  the  money)  granting  the  security,  as  he  afterwards  did.        ^^' 

*  The  latter  conclusion  is  supposed  to  be  that  which  is  most  consist- 
^  ent,  both  with  law  and  with  a  charitable  consideration  of  the  mo* 
^  tiyes  and  character  of  the  deceased.^ 

The  pursuer  reclamed.    But  the  Court,  though  with  some  diffi-  Judgment. 
culty  holding  the  case  of  Wallace  to  be  a  direct  precedent,  adhered, 
but  found  no  expenses  due* 

Lord  Oidinary,  Cuninghame.  Act.  Wood^  Horn.  Alt  G.  G.  BeU, 

W.  MarshaU,  W.  S.,  and  Bettt  ^  Rulherfitrd,  W.  S.  Agents.      B,  Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  CXYIII.  19^  JuM  1888. 

JAMES  RUSSELL, 

against 

ANDREW  CRICHTON. 

JuAT  T  AiAL — Issue— -Patent. — Foidnd  in  an  action  for  infringe-' 
ment  of  a  patent — that  the  patent  was  prima  fade  ewietence  of 
the  originality  of  the  invention — ofid  an  issue  of  denial  thereof 
granted  to  the  defender. 

This  was  the  case  which  was  before  the  Court  on  the  1st  June  NomtiTe. 
1837.    (See  Vol.  xii.  p.  966.) 

In  the  circumstances  there  detailed,  the  following  draft  of  an  issue 
was  prepared  by  the  jury  clerks : — *  It  being  admitted,  that  on  the 
^  25th  day  of  May  1825,  one  Cornelius  Whitehouse  of  Wednes- 
^  bury,  by  letters-patent,  No.  3  of  process,  obtained  for  the  period 
^  of  fourteen  years,  from  the  said  25th  day  of  May,  the  exclusive  pri- 
*•  vileffe  of  manufacturing  tubes  for  gas  and  other  purposes,  according 
^  to  tne  specification  and  particular  description,  of  which  No.  4  of 
*  process  ia  a  copy ;  and  that,  on  the  ISth  day  of  June  1830,  the 
<  said  Cornelius  Whitehouse  transferred  to  the  pursuer  Iiis  right  ia 
'  the  said  patent-— 


798 


DECISIONS  OP  THE 


N0.II& 


Russell  V. 
CridtMn* 

Narratiw. 


lajkiMiflsa.  ^  Whether  tfae  defender,  by  -himself  ot  otlien^  did  a*  Gbq^, 
^  during  the  year  1696,  and  mbsefoent  to'lhat  year,  widiooc  the 
^  eonseiit  or  permissioB  of  the  punsuer,  atfd  in  eonttrntcbtiiin  of  tiw 
^  privilege  granted  by  the  eaid  letten-patent,  wrengfolly 

<  or  wrongfully  cause  to  be  manufactured,  certaiii  tnbee  by 

<  nery  or  means  subetantialiy  and  in  e£bct  the  same  with  ihe  madu- 
^  nery  and  means  described  in  the  speofioaticm  aforesaid,  to  -die  loai, 
'  injury,  and  damage  of  the  pursuer  T 

The  defender  objected  to  this  issue,  and  pleaded^  that  aa  be  deni- 
ed the  improvement,  for  which  the  pursuer  held  a  pasetti,  was  a.nev 
or  original  invention,  the  pursuer  ought  to  take  an  issue  to  ptwe 
these  points,  which  could  not  be  held  as  established  by  the  posaw 
sion  of  a  patent  which  was  passed  without  any  contradicter  perieab 
petentis ;  at  least  he,  the  defender,  was  entitled  to  take  an  iaane  sf 
dmial  of  the  invention,  for  which  his  statements  on  record  were  <piile 
sufficient. 

The  pursuer  answered,  that  possession  of  a  patent  was  prima  &- 
cie  evidence  of  original  invention,  and  threw  the  onus  of  disprofiifg 
it  upon  the  defender. 


Defender's 
Plea. 


Pursuer's 
Plea. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  an  interlocutor,  by  which  he  *  Ap- 
proved of  the  isfijde  proposed  by  the  pursuer,  and  appointed  pa^ 
ties^  procurators  to  be  ready  to  close  the  record,  msless  the  ddEeod- 
er  intimated  his  intention  to  take  an  issufe  on  the  denial  of  the  ia- 
vention,  and  asked  permission  to  amend  his  averments  in  reCamce 
to  such  isBue.^ 

^  Note. — Though  the  summons  contains  narrative,  the  statement, 
that  the  process  of  manufacture  for  which  the  pursuer  obtained  a 
patent  was  an  invention,  it  appears  to  the  Lord  Ordinary  that  the 
patent  itself  forms  the  pursuer^s  tide,  and  is  a  sufficient  title,  aaittl 
impeached  on  some  legal  ground.  No  doubt,  as  the  patcat  was 
obtained  on  statements  entirely  ex  parte,  it  offers  in  itself  no  bar  to 
a  challenge,  but  admits  of  being  impeached  by  way  of  exoeptiait. 
But  then  that  exception  forms  properly  part  of  the  defender's  case, 
and  if  it  is  to  form  the  subject  of  an  issue,  it  must  be  tfae  aobject 
of  an  issue  taken  by  the  defender,  who  of  course  must  make  in  the 
record  the  averments  necessary  to  warrant  such  aihi  issue* 

^  In  these  circumstances,  the  Lord  Ordinary  thinks  the  issue  pro* 
posed  to  be  taken  by  the  pursuer  ought  to  be  approved  of.  Indeed, 
the  other  course  would  expose  him  to  great  inconvenience.  For  if 
the  novelty  of  the  process,  or  the  averment  of  invention  was  to  be 
made  part  of  his  issue,  it  is  clear  he  could  not  bring  any  condustre 
evidence  on  the  matter.  The  averment  of  invention,  though  in 
form  an  affirmative,  is  in  substance  a  negative,  as  it  resolves  into  a 
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^  denial  diat  the  same  mode  of  peoceeding  was  previously  known  to  19  June  1836. 
^  or  practised  by  anj  other  perscHi.     All  the  evidence  that  could  be 

*  got  would  be  only  evidence  of  opinion,  that,  in  so  far  as  the  wit-  crichton!' 

'  neasea  knew,  such  process  was  not  previously  known  or  practised ;    

^  while,  on  the  other  hand,  the  defender  could  be  required  in  the  re-     ^' 
^  cord  to  do  no  more  than  deny  or  not  admit  the  averments  of  the 

<  pursuer  on  this  point,  and  would  be  enabled  to  bring  any  specific 
^  evidence  he  chose  of  the  fact  of  such  process  being  previously  in 

*  use,  without  any  notice  to  the  pursuer.     And  accordingly,  the  de- 

*  fiender^s  statements  on  this  point  are  very  vague,  and  give  no  pre- 
'  cise  information  on  the  subject.   No  doubt,  if  this  course  were  pur* 

*  fined  by  a  defender,  there  might  be  room  for  challenge  of  the  ver- 
^  diet  on  the  ground  of  surprise.     But  it  is  obviously  much  belter  to 

<  prevent  all  hazards  of  this  kind,  by  obliging  the  defender  to  make 
^  the  challenge  of  the  patent  in  form,  as  it  is  in  substance,  part  of  his 


*  On  these  grounds,  the  Lord  Ordinary  thinks,  that  whether  the 

<  nature  of  the  pursuer^s  title  be  considered,  or  the  obvious  expediency 
'  of  the  course  of  procedure,  which  he  holds  to  be  a  legitimate  infe- 
^  rence  from  it,  the  propriety  of  that  course  is  equally  dear.     The 

*  issue,  as  proposed  by  the  pursuer,  must  be  held  as  the  correct  issue 

<  finr  him  to  take  ;  and  if  the  patent  is  to  be  challenged  by  way  of 

*  €S3ception,  on  the  ground  that  there  was  no  invention,  that  must  be 

*  done  by  an  issue  taken  by  the  defender,  to  support  which  there 

*  mual  be  some  distinct  statement  on  the  record  of  the  specific  fiicts 
^  on  which  the  affirmative  truly  involved  in  this  issue  rests.^ 

The  defender  reclaimed. 

The  Courts  on  the  first  point,  unanimously  adhered,  but,  on  the  judgmcnu 
second^  found  the  defender  entitled  to  take  an  issue  of  denial  with* 
out  amending  his  averments  on  record. 

Loid  Ordiaary,  FuUerlon.  Act  WMgham,         Alt.  M^NOU,  G.  G.  BelL         J. 

MacandreWf  S.  S.  C.  and  FUher  and  Duncan^  S.  S.  C.  Ageato. 

C.  R« 
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SECOND  DIVISION. 

No.  CXIX.  9.1H  June  18St 

DONALD  BOSS  ob  MACOCHIE, 

against 
THE  DUCHESS-COUNTESS  of  SUTHERLAND. 

Tack — Personal  and  Real. — A  tack  of  lands  for  nine  yeart  *  Mi 

*  yearly  rent  of  L.  12,  out  of  which  the  tenant  is  to  he  aOamd 

*  L.  Bfor  acting  iu  ground-officer^'' — Found  not  binding  masish 
gular  successor,  to  the  effect  (^entitling  the  tenant  to  insist  on  co^ 
tinuing  his  services  as  ground-officer^  and  deducting  the  Li 
yearly  from  the  stipulated  rent. 

Observed  on  the  Bench, — L  This  claim  ofdeductionfor  takn) 
as  ground-officer  for  the  whole  period  of  the  tack  was  not  hin&i^ 
even  on  the  original  proprietor.  2.  An  arrangement  astoad^ 
ing  as  ground-officer  is  not  protected  by  the  Statue  1449s  c  18,flf 
falling  under  the  obligations  of  the  law  which  are  real  ogM 
singular  successors.. 

NamtiTe.  In  1832,  Mr  Mackenzie,  then  proprietor  of  Ardross,  let  by  missive 
to  the  pursuer,  Ross,  the  lands  of  Inchlumpy,  for  nine  yean, '  ats 
^  yearly  rent  of  I^  12,  out  of  which  he  is  to  be  allowed  L.  5  peryetr, 

*  for  acting  as  ground-officer,^  the  rent  to  be  payable  at  Mftrdnms 
and  Whitsunday.  The  pursuer  entered  into  possession  at  WUt- 
Sunday  1832,  a  few  months  after  which  date,  the  late  Duke  of 
Sutherland  purchased  the  estate  of  Ardross,  on  a  rental  preyioadj 
exhibited,  in  which  the  rent  of  Inchlumpy  was  stated  at  L.  18.  Uo* 
der  the  settlements  of  the  late  Duke,  the  Duchess-Countess  of 
Sutherland  was  infeft  as  heritable  liferentrix  of  Ardross*  In  1834. 
intimation  was  made  to  the  pursuer,  Ross,  that  he  would  not  be  oqd- 
tinued  a  ground-officer.  In  1836,  an  action  for  arrears  of  rent,  and 
soon  after  a  declarator  of  irritancy  and  remoTing,  was  raised  is  Dane 
of  the  Noble  defender  and  her  factor  against  Ross  in  the  Sheriff-ooorti 
in  which  no  credit  was  given  for  the  allowance  of  L.  5  of  services  is 
ground-officer;  and  in  both  actions  decree  was  obtained  against  Botf- 

PuT8uer*8  pies.  Viosi&  brought  a  reduction  of  these  decrees  in  this  court,  plesdiifg 
that  *  the  stipulation  in  the  missive  as  to  the  allowance  of  L  5  to 
*•  the  pursuer,  for  acting  as  ground-officer,  is  good  for  the  wbok 
<  years  of  the  lease  to  run,  and  is  binding  upon  the  proprietor  of  tbe 

*  estate/ 
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The  defender  met  this  construction  of  the  missive  by  the  follow-  21  June  183a 
ing  plea :  ^  The  stipulation  in  the  missive  of  lease  as  to  the  employ-     ^'^"Y^*' 

*  ment  of  the  pursuer  as  ground^officer  was  not  binding  on  singular    Duchos- 

*•  successors,  and  he  was  not  entitled  to  insist  on  a  deduction  of  the    ^^^'^^ 

*  alleged  amount  of  the  salary  from  his  rent,  in  a  question  with  the        . 

«  defenders.'  Defender'!  plea. 

The  Lord  Ordinary  gave  effect  to  the  plea  of  the  pursuer,  by  the 
following  interlocutor  and  note :  ^  Finds,  that  by  the  missive  or  Lord  Oidi- 
minute  of  lease,  bearing  date  6th  February,  1832,  the  farm  orpo8«  JStor."*"' 
session  libelled  on  was  let  to  the  pursuer  by  Murdo  Mackenzie, 
Esq.  the  preceding  proprietor,  in  February  1833,  some  months  be- 
fore he  sold  the  estate  of  Ardross  to  the  noble  defenders :  Finds, 
that  the  pursuer  was  then  acting  as  Mackenzie's  ground-officer, 
and  that  the  rent  was  fixed  at  L.  12  yearly,  *  out  of  which  he  was 
'  to  be  allowed  L.  5  per  year  for  acting  as  ground-officer  :*  Finds, 
that  by  the  express  terms  of  this  stipulation,  a  deduction  was  to  be 
given  to  the  tenant  each  year  from  the  rent,  which  he  was  entitled 
to  claim  so  long  as  he  was  able  to  do  the  duty,  and  was  willing  to 
perform  it :  Finds,  that  the  said  stipulation,  as  relating  to  an  em- 
ployment usual  and  necessary  on  extensive  estates,  was  binding  on 
singular  successors,  as  well  as  on  the  grantor  of  the  lease,  and  that 
the  noble  defenders  were  not  entitled  to  found  on  the  lease,  and  to 
insist  on  the  stipulation  of  rent  therein  contained,  without  giving 
the  tenant  the  deduction  specially  covenanted  for  his  service  in  the 
lease :  Finds,  that  if  the  allowance  claimed  by  the  pursuer  as  ground- 
officer  had  been  taken  into  view,  the  arrear  of  rent  libelled  on  in 
the  summons  of  irritancy  would  have  been  greatly  reduced,  and  that 
the  decrees  libelled  on,  proceeding  in  this  view  on  a  pluris  petitio 
comparativdy  of  large  amount,  cannot  be  supported.  Therefore, 
sustains  the  Sd  and  6th  reasons  of  reduction,  and  reduces  the  de- 
crees libelled  on,  and  decerns  in  terms  of  the  libel :  Finds  the 
pursuer  entitled  to  expenses.' 

^  JYo/tf.— -This  case  evidently  depends  entirely  on  the  question,  Note. 
whether  the  pursuer  was  entitled  under  his  lease  to  an  annual  de- 
duction of  L.  5  from  his  rent  as  ground-officer  on  Ardross,  so  long 
as  he  was  willing  to  do  the  duty  ?  If  the  view  taken  of  that  ques- 
tion in  the  interlocutor  be  correct,  the  tenant's  right  to  set  aside  the 
decree  of  irritancy  seems  incontestable; — if  wrong,  the  other  pleas 
of  the  pursuer,  founded  chiefly  on  objections  to  the  title  of  the  noUe 
defenders,  appear  to  be  quite  untenable. 

'  In' considering  the  construction  of  the  stipulation  in  the  minute 
of  lease  on  which  the  pursuer^s  chief  plea  is  founded,  the  Lord  Or. 
dinary  did  not  think  himself  entitled  to  give  the  least  effect  to  cer- 
tain statements  on  the  part  of  the  noble  defenders,  calculated  to 
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2i<Jiiii«  M31  ^ihrowsdinedottbt  on  |heboii»jBdeflofthoiNimBer,aiidoftfae|M^ 
^  io^^pniprietor)  in  entenog  imo  thiBlease.  TJiu  contract,  6o  lanf « 
<  OBvednoed,  itfiiat  be  viewed  m  an  4werou8  and  hindiiig  iigicaient, 
^  AVtfihdile  to  the  teoant  la  pofl0eMioii»    BaterenonliiatfootiiigtiK 

*  legal  constrnction  due  to  it  is  certainly  a  point  not  fieee  iraiM- 
^  colty,  and  may  possibly  give  rise  to  some  diffecence  of  ojaiiia. 

*  The  Lord  Ordinary^s  view  is,  that  as  a  lease  is  a  contract  epdac 
'  fidei  in  Scotland,  the  whde  covenants  of  it  must  be  constned  a^ 

*  cording  to  the  expressed  or  presumed  meaning  of  the  parties;  am 

*  especially  must  such  a  document  as  the  present  be  so  intapRHd, 
^  which  is  a  mere  memorandum,  not  expressed  widi  the  fiklneif  or 

*  precision  of  a  formal  contract.     Now,  the  question  k,  whtt  vai  t 

*  plain  rustic,  obtaining  such  a  memorandnm  as  the  present  fiwmkii 
^  landlord,  and  in  his  handwriting,  entitled  to  understand  to  fane 
^  been  its  meaning  and  object  P 

*•  It  will  be  observed,  that  the  stipulation  for  deduction  eocmii 
^  the  body  of  the  memorandum  of  lease.     It  points  at  the  dedoetki 

*  being  for  a  series  of  years,  for  it  is  stated  that  ^  L.  5  per  yes'iitt 
^  be  allowed.     Its  intention  in  the  lease  strongly  confirms  the  ok- 

*  rence  that  it  was  to  endure  for  all  the  years  of  it,  and  the  teiwt 

*  would  probably  rely  diat  the  landlord  coold  not  abrogate  that  disn^ 
'  and  at  the  same  time  enforce  the  other  prestations  of  thekae. 
^  Had  the  tenant  been  found  unfit  to  act  as  ground^officerfroaiJfK} 
^  sickness,  negligence,  or  breach  of  trust,  the  laadloid,  of  naant^ 
^  might  have  been  justified  in  declining  his  services,  but  nofchng  i 

*  that  kind  is  alleged. 
^  This  stipulation,  therefore,  seems  to  have  been  deoxfy  tndbf 

*  on  Mackenzie  of  Ardroes,  during  the  whole  years  of  the  lesse;  vi 

*  if  so,  the  only  other  enquiry  is,  if  it  be  equally  bindii^ea  the  fi^ 

*  sent  defoiders  as  singular  successors.     It  is  thought  thatitia4a 

*  this  ground  that  leases  stipulating  in  whole  or  in  part  for  sema 
'  to  be  performed  by  the  tenant,  have  long  been  snataiBsd  in  8»t- 
'  land,  as  exemplified  in  the  case  of  cottages  and  pendicles  veiyfi^ 

*  quently  let  for  so  much  money  and  so  many  days^  shearings  sra 

*  many  carriages  of  peat,  coal,  &c. ;  and  it  has  never  been  aidff- 
^  stood  that  the  landlord  could  decline  these  services  hud  ezaet  ttsaf* 

*  The  service  of  a  ground-officer  on  extensive  Highland  eststei  k» 

*  necessary  and  as  well  recognised  as  any  service  perfonned  by  tenaa 
^  under  predial  contracts. 

^  It  was  urged  that  the  present  wasdifierentfioeai  tbostdt/if 
'  nary  oceurrence,  because  the  fuU  rent  of  L.18  was.fiaedid  tkem^ 
^  set  of  the  memorandum  of  lease,  from  which*  it  was  iafioad  tb 
^  the  deduction  of  L.  5  was  merdy  stipulated  so  bng  as  die  Imikd 
<  chose  to  employ  the  tenant.    But  this  does  not  seem  a  jmt.afc^ 
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seDceL    It  WM  proper  ta  fix  the  iiittiniiini  vettl  in  oftee  the  lomt  ^ki^na^  1339- 

died)  or  b0C«e  disabled  by  bodily  infirmity,  or  was  odMnrwine  un-  *  ""'f   '-^ 

fit  froioi  bnradh  of  duty  or  vegltgence  to  do  die  duty  of  gtoMid-  duoIm^  .^ 

dflBoer,  that  the  fall  rent  of  the  possession  m^ht,  in  that  case,  be  ^^^f 

dbtanied    But  diis  did  not  shoir  that  the  landlord  vas  to  be  ea-  

titled  to  reject  the  services  of  the  tenant  withont  cause.    On  die  ^^^ 
oontrary,  if  the  obligation  be  viewed  as  in  any  respect  alternative, 
the  option  belonged  to  the  tenant  on  the  principle  electio  est  de- 
Uioris.' 

The  defender  reclaimed* 

jlmdermm,  tar  redaimer. — To  support  theinterlocotor  it  must  be 
lield  that  there  was  an  irrevocable  appointment  of  ground-officer  for 
nine  years ;  so  that  instead  of  rent  we  get  the  services  of  a  man  who, 
vre  say,  is  unfit  for  the  situation.  A  lease  originally  at  cosunon 
law  was  not  real,  and  did  not  pass  against  singular  sucoessora ;  it 
was  only  made  real  by  statute,  but  it  is  only  so  to  theeffisct  of  trans- 
mitting the  obligations  which  are  the  essence  of  the  oontract.  If  a 
cUnise  were  introduced,  for  instance,  that  a  tenant  might  retain  Ins 
rent  in  security  of  a  previously  existing  debt  that  lias  been  held  per- 
aonal,  and  not  to  transmit  j^inst  singular  suocessoss.  The  sdpu« 
kMktts  adjusted  in  this  minute  of  tack  has  been  erroneously  assimi- 
laaed  by  die  Lord  Ordinary  to  the  performance  of  personal  services. 
Bet  diis  is  not  of  the  nature  of  the  personal  services  alluded  to. 
Supped  this  fiitrm  had  been  sold  as  a  separate  estate,  the  services  of 
the  ground-officer  could  not  have  been  oiFered  as  a  substitute  for  the 
lent  stipulated.  Neidier  is  it  binding  on  JEtoss  himself.  His  heir, 
fiir  example,  could  not  have  been  obliged  to  perform  the  serviees  of 
gronnd 'Officer  for  which  he  or  she  (sujqvosii^a  daughter  to  succeed) 
might  be  unfit  Where,  too,  a  rental  is  stipulated  the  principle  is 
BWt  maintainnble. 

Penney^-^li  is  adautted  that  Ross  is  in  possession  upon  a  written 
minate  of  tack.  But  it  is  said  the  purchaser  was  deceived ;  if  so, 
tbe  tenant  cannot  be  prejudiced.  It  ib  competent  to  introduce  ser- 
vices as  part  of  or  an  equivalent  for  rent ;  and  sometimes  services  are 
tke  wUe  return,  such  as  when  a  landlord  lets  a  turn  to  his  £u:tor. 
And  it  is  no  donbt  binding  on  the  seller.  It  is  plainly  a  oondract 
iiaving  seferenoe  to  a  part  «f  time ;  the  payment  of  the  L.  6  «-year 
so  implies.  It  would  be  a  fraud  on  the  tenant  to  construe  the  mi- 
nMe  diat  Ardrsss  wc«dd  have  been  entitled  to  discharge  him.  But 
sfqppose  herefose  to  do  theduty  or  resign,  Ardross  would  have  had  a 
dafcm  of  damages  to  the  extent  of  L,  ^«  If  this  be  tbe.construotion 
ns  against  Avdross,  it  must  pass  against  the  buyer,  as  it  is  embodied 
in  the  lease.  The  Court  has  never  sustained  an  exemption,  except 
when  the  tenant  has  been  converting  the  real  stipulation  into  a  se« 
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« 
21  Jano  1838.  curitj  &T  ED  extiiiiflio  debt,  which  it  has  been  held  does  not  pafei 

-■  » '^^    4igai&8t  singular  successors.     The  buyer  cannot  «qppNbate and  lupw 
DudiMs      b*^«     ^^^  Court  has  gone  far  as  to  services  being  sustained  aa  the 
i^^^Dd^  whole  rent.     See  the  case  of  Lundie  y.  the  Smidi  of  Lnndie^  HA 
'  July  1610,  (M*  15156.)     The  present  case  does  not  touch  on  the 
general  principle. 

Anderwn. — In  that  case  of  Lundie  the  obligation  to  shoe  Ae 
horses,  &c.  might  have  been  enforced  till  the  end  of  the  leaae^  If 
a  claim  of  retention  does  not  pass,  multo  minus  does  «  stipalajpai 
like  the  present. 

OpiDion  of  Lord  G/^2e^.-— The  case  of  the  smith  does  not  dispoee  of  thedif^ 
ficulty  in  this  case.  There  the  only  covenant  was,  tbait  the  anaik 
ahould  be  «u£fered  to  bruik  a  piece  of  land  during  his  lifetnae^^-k 
working  the  smith-work  of  Lundie,  as  well  in  shoeing  Ae  hnvfi 
horses  as  in  mending  his  plough  graith.  That  dedaion  went  on  the 
ground  of  merces  operarum.  This  is  different,  for  the  imiiute  does 
not  proceed  on  the  narration  that  this  man  agreed  to  act  as  groond- 
officer.  It  was  not  such  a  stipulation  as  entered  into  the  coimKmi 
of  the  tack.  If  I  had  been  a  writer  employed  to  writeoat  a.  tack  e»- 
form,  I  would  just  have  proceeded  to  state  that  the  landlord  had  let 
the  ground  for  L.  12 ;  and  then  would  have  adjected  thisy  that  the 
landlord  agrees  so  long  as  Ross  shall  act  as  ground-officer  to  li- 
low  L.  5.  It  appears  to  me  to  be  one  of  the  extraneous  oonditiaBs 
not  depending  on  the  statute.  On  the  statute,  I  am  inclined  to  think 
it  must  be  considered  like  a  claim  of  retention  extrinsic.  I  would 
require  more  discussion  to  be  of  the  Lord  Ordinary^s  opinion  ;  for  I 
am  doubtful  if  it  be  one  of  the  stipulations  intrinsic  of  the  lease. 

Lord  Meadotcbank.—'l  am  for  altering ;  as  I  do  not  think  the 
interlocutor  puts  a  bona  fide  construction  on  the  minute. 

Lord  Medwyn, — The  services  of  tenants  known  in  our  law  aie 
not  like  what  is  called  services  here.     Where  carrying  of  coals  or 
peats,  or  shearing  in  harvest,  and  the  like  are  stipulated  aa  part  of 
the  rent,  such  stipulations  are  binding  on  the  landlord  and  apfgirV 
successors.    But  the  service  of  a  ground-officer  is  like  a  daim  of  re- 
tention of  rent,  for  a  debt  is  a  personal  stipulation,  and  cwmot  be 
binding  on  a  singular  successor.   Tiie  statute  which,  from  a  personal 
contract,  makes  it  binding  on  singular  successors,  is  declared  to  he 
for  the  benefit  of  the  tenants  who  labour  the  ground,  not  for  the  be- 
nefit of  those  performing  such  duties  aa  those  of  a  grouad^oflioer. 
Even  a  creditor  has  a  stronger  claim  for  retention  of  a  debt  than  a 
ground-officer  for  his  wages ;  but  such  a  claim  has  been.  held. not  ef- 
fectual against  a  singular  successor.     Suppose  Ross  had  become  ne- 
gligent in  his  duty,  even  Ardross  would  have  been  entitled  to  change 
his  ground-officer^  nay,  even  if  he  could  have  got  the  services  done 
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fim  less  than  L.  5«    But,  even  thougb  it  were  ayadlable  as  a  stipala-  21  June  tass. 
tion  against  Ardross ;  is  it  so  against  the  purchaser,  who  may  notbe    "^  »  "*' 
8iatis6ed  with  his  conduct  ?    The  minute  imports  nothing  more  than  ^!^^ 
that  so  long  as  he  acts  as  ground*-officer,  L.5  shall  be  deducted  from  Countess  of 

his  rent :  But  its  first  and  leading  stipulation  is,  that  the  tenant  shall   ^ 1 

pay  L.  12,  and  the  arrangement  as  to  acting  as  ground*offioer  is  not  Opi°^<>i^  ^'^ 
one  of  the  stipulations  protected  by  the  statute  as  falling  under  the 
obligations  of  the  lease  which  are  real,  against  a  singular  successor. 

Ijord  Gknlee  here  stated  that  he  was  against  the  interlocutor, 
though  he  threw  out  the  suggestion  for  cases. 

Lord  JtMtice^Clerk. — While  I  should  have  been  ready  to  have 
gone  into  the  proposal  for  further  discussion,  I  may  state  that  my 
opinion  is  clear  that  it  is  impossible  to  bold  this  as  a  stipulation  binding 
on  Ardross ;  for  he  had  arbitrarily  the  power,  if  not  satisfied,  to  have 
tamed  Boss  off  as  his  ground-officer.  And  Ross,  too,  if  he  had 
not  been  satisfied  with  L.  5  as  a  return  for  his  services,  might  have 
thrown  up  the  situation,  and  paid  the  L.  12  of  rent. 

The  Court  accordingly  altered  the  interlocutor,  and  remitted  to  Judgment. 
the  Lord  Ordinary. 

Lord  OxdioMj,  Cunln^iiOMne,  Act.  Penney  and  E,  S,  Gordon.  Alt.  Andermm* 

Roy  jf  Wood^  W.  S.  and  FT.  Mackenzie^  W.  S.  Agents. 

R. 


SECOND  DIVISIOK. 

No.  CXX.  22d  June  1888. 

JOHN  LAMB, 

against 

WILLIAM  LYON. 

Public  Carriage. — In  an  action  for  damages  agaif^i  a  coach  pro^ 
prieiorfor  injury  sustained  by  a  passenger ^  Found  (1.)  Tkat  it 
was  incumbent  on  the  proprietor  to  prove  that  the  coach  was  in  a 
sufficient  and  clearly  landworthy  state ;  and  there  being  evidence 
to  that  ejictj  (2.)  That  the  passenger  having  faUed  to  establish 
negligence  on  the  part  of  the  proprietor,  or  those  employed  by 
Aim,  or  that  the  injwry  teas  caused  otherwise  than  by  accidentj 
which  care  and  foresight  could  not  have  prevented,  the  coach  pro- 
prietor  teas  not  liable. 

Lamb  brought  an  action  before  the  Sheriff  of  Lanarkshire  for  da-  Kamtive. 
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Marmtive. 


23J«m18M.  Buges on accoimt of  lx)dUy iojury foatabied whUe  titYdRn^g o 

aenger  on  a  coaefa  belonging  to  Lyon,  and  driven  l^  Wingiliey  windi 
^  broke  down  without  the  dsghtest  warning,  aome  pact  of  the 
'  chinery  connected  with  the  wheels  having  gireft  way/-*^ 
of  insufficiency  of  the  coach,  and  negligence  on  the  part  of  the  pro- 
prietor were  also  made. 

Lyon  in  defence  admitted  injury  to  a  certain  extent  caused  by  tfe 
^  accidental  overturn"  of  the  coach,  *  by  the  breaking  of  the  linch-pi 

*  of  the  axle,"  for  which  he  was  not  in  law  responsible.  He  denied  the 
averments  of  insufficiency  and  negligrace,  and  offered  to  prove  diit 
the  coach  was  a  recently  constructed  and  substantial  vehid.^  and  hal 
been  continued  on  the  same  line  of  road  without  change  or  /^K^i^^igft 
In  support  of  his  plea  the  d^ender  quoted  1,  Bell  Com.  463.  An- 
derson V.  Pyper  and  Company,  18th  March  1890.    2  Murr.  9SL 

Aftor  proof,  the  sheriff-substitute  (Mr  W.  Moir,)  found  thal^  '  m 

*  the  whole  drcumstances,  the  pursuer  has  failed  in  instmcCiiig  Ui 
<  daim  for  reparation,  damages,  &c.  as  libelled^*  sustained  the  i^ 
fences,  and  found  expenses  due.  The  Sheriff,  (A.  Alison,  £a(|.)  upon 
appeal,  pfonounced  an  articulate  interlocutor  upon  the  law  and  the 
facts.  Founded  on  the  authority  of  Lord  £llenbc»ough  in  Israel  si 
Clark,  4  Esp.  259,  where  he  says,  *  At  all  events  he  would  expect 

*  a  dear  landworthiness  in  the  coach  itself  to  be  estaUished»^  he 
inter  alia,  found,  that  *  the  immediate  and  apparently  sole  cnaae  d 

*  the  overturning  of  the  vehicle,  and  all  the  mischief  that  ensue 
^  the  coming  off  of  one  of  the  wheels,  which  again  was  entirely 
^  to  the  linch-pin  having  broken,  so  that  the  whde  question  la  lo- 

*  duced  to  the  simple  point,  whe^er  or  not  this  breaking  of  the  liiKh* 
^  pin  was  the  result  of  any  defisct  in  the  materials,  for  which  the  pva- 

*  prietors,  or  those  acting  for  them,  under  the  diligence  pieatnble  by 
^  law  upon  such  occasions  are  responsible  ;^ — and  after  a  variety  ef 
findings  on  the  import  of  the  proof,  <  found,  therefore,  that  the  aeei* 

*  dent  of  the  coach  breaking  down  was  owing  to  the  insufficiency  ia 

*  the  materiak ;  that  the  insuffidency  was  known,  or  ought  to  hate 

*  been  known,  to  the  defender,  or  those  acting  for  him;  and  that  the 

*  proper  precaution  was  not  taken  to  secure  the  lives  and  fxofatj  d 

*  the  lieges  from  danger,  in  consequence  of  this  insuffidencj  ;^  ^ 
therefore  altered  the  interlocutor  of  the  Sheriff-substitnte,  finuidl 
damages  due,  which  were  subsequently  modified  to  L.  900,  with  ex- 
penses. 


Lyon  advocated. 

The  Lord  Ordinary,  after  considering  the  proof  already 
and  closed  record,  thought  it  ^  desirable  to  have  farther  evidenee'sn 
certain  points  connected  with  the  state  of  the  whed  and  mode  of  the 


No.  120.  COURT  OP  SESSION.  801 

accident,  which  his  Lordship  specified  in  a  note,  and  appointed  (by  fli  Jneissi?. 
interloeator,  85th  January  1887,)  parties  to  '  state  whether  they 

*  quire,  or  are  in  a  condition  to  offer  additional  proof  on  any  of  the 

*  points  mentionedin  the  note,  or  are  desirous  of  having  judgment  on    ^^^ 

*  the  case  as  it  stands.^ 

The  parties  agreed  to  lead  further  proof,  which,  when  adduced,  was, 
with  the  whole  cause^  advised  by  the  Lord  Ordinary,  who  pronounced 
the  following  interlocutor  and  note : — *  The  Lord  Ordinary  having  ^^  ordi- 
heard  the  counsel  for  the  parties  on  the  closed  record,  proofs  ad-  ntry's  lo- 
duced,  productions,  and  whole  process,  and  made  avizandum-—     ^*^ 
Advocates  the  cause,  alters  the  interlocutor  of  the  Sheriff,  com- 
plained of,  assoilzies  the  complainer  from  the  conclusions  of  the 
original  action,  and  decerns ;  but  finds  no  expenses  due.^ 
^  JVb/e.-*There  is  still  a  shade  of  difficulty  upon  one  view  of  this  Note. 
case,  and  it  must  be  admitted  to  be  generally  a  hard  one  for  the 
respondent,  and  yet  the  Lord  Ordinary  is  satisfied  that  the  judg- 
ment must  be  for  the  complainer,  on  these  two  considerations :  l«f, 
That  the  whole  of  the  averments  on  which  the  respondent  rested 
his  claim  on  the  record  have  been  distinctly  disproved ;  and  M, 
That  any  insufficiency  which  may  be  found  in  the  proof  of  other 
material  facts,  not  timeously  stated  in  the  record,  may  be  fairly 
ascribed  to  the  respondent's  delay  in  bringing  them  into  notice,  till 
the  means  of  establishing  the  whole  truth  with  regard  to  them  had 
been  unavoidably  lost.     It  is  scarcely  necessary  to  add,  that  in  the 
Lord  Ordinary^s  opinion,  the  conclusion  which  the  complainer  draws 
from  what  is  proved  as  to  these  last-mentioned  facts,  is  the  most 
probable,  and  the  most  reasonable  to  be  adopted. 

*  In  his  revised  condescendence  in  the  original  action,  the  respon* 
dent  enumerates  under  the  21st  and  S2d  articles  the  several  par- 
tieulars,  in  respect  of  which  he  avers  that  the  coach  of  the  com* 
plainer  (by  the  breaking  down  of  which  he  was  injured)  was  insuffi* 
cient  and  insecure,  and  these  are  distinguished  (in  the  22d  article) 
into  these  seven  heads.  Ist^  That  the  coach  was  notoriously  in 
bad  condition  generally,  and  had  been  complained  of,  and  that  this 
was  known  to  the  complainer,  who  had  declared  that  he  was  re- 
solved to  lay  out  nothing  for  its  repair,  but  *  to  let  it  run  done."  2cf, 
That  it  had  accordingly  broken  down  both  before  the  accident  in 
question  and  after  it.  8d,  That  the  wheel  which  came  off  was  a 
wheel  borrowed  from  another  carriage,  and  did  not  fit  the  axle  to 
which  it  was  now  applied.  4^A,  That  there  was  no  strap  to  the 
linch-pin  when  the  accident  occurred.  Sth^  That  the  linch-pin  was 
too  slight,  and  made  of  bad  iron,  to  which  it  was  afterwards  add- 
ed, that  it  had  been  previously  broken,  and  had  been  hastily  weld- 
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ed  on  the  morning  of  the  accident.  6/A,  That  it  was  on  aocoimt 
of  those  known  defects  in  the  coach,  that  Wingate,  a  dri¥er  of  more 
than  ordinary  caution,  had  been  selected  to  conduct  it.  llh^  It  was 
added  (and  at  no  time  disputed  by  the  complainer),  that  the 
weather  and  road  were  good,  and  the  coach  proceeding  at  an  ordi- 
nary rate  when  the  break  took  place. 

*'  Now,  the  Lord  Ordinary  not  only  holds  these  to  be  generally  re- 
levant allegations,  but  is  of  opinion  that  when  the  actual  breaking 
down  of  the  coach  was  admitted,  the  ontut  of  disproving  them,  or, 
generally,  of- establishing  that  the  vehicle  was  sufficient,  in  sofir 
as  skill  and  diligence  could  ascertain  it  to  be  sufficient,  was  truly  ob 
the  complainer.  He  holds,  however,  on  the  other  hand,  that  be 
was  not  bound  absolutely  to  ensure  its  sufficiency,  or  liable  eitber 
for  necessarily  latent  defects,  or  mere  accidents  or  disasters-  The 
true  question,  in  short,  in  all  such  cases  is.  Whether  the  overtun 
was  occasioned  by  negligence  f  and  the  owner  is,  in  the  first  in- 
stance, at  least  bound  to  prove  due  care  and  diligence. 

^  Now,  looking  at  the  whole  of  the  evidence  on  those  principks, 
the  Lord  Ordinary  conceives  that  the  complainer  has  clearly  proved 
these  several  facts,  in  opposition  to  the  whole  recorded  averments 
on  the  part  of  the  respondent :  1^^,  That  the  coach  in  queMm 
was  the  newest  of  three  or  four  which  then  run  on  the  same  road; 
that  it  was  not  more  than  two  years  old  ;  and  had  been  as  good  « 
new  within  a  few  weeks  before  the  accident  in  question  ;  that  it  had 
never  been  complained  of,  or  reported  to  be  in  any  way  insufficient ; 
and  that,  in  point  of  &ct,  it  ran  regularly  for  two  or  three  yean 
after  the  accident  without  any  appearance  of  decay.  2d,  No  proof 
was  attempted  of  its  ever  having  broken  down  on  any  other  oeca- 
sion.  Sdy  That  the  wheel  which  came  off  was  a  duplicate  or  sptare 
wheel,  the  bush  of  which  was  cast  in  the  same  mould  with  all  the 
original  wheels,  and  fitted  the  axle  as  perfectly  as  any  of  then; 
and  that  it  had  been  so  used  for  ten  or  twdve  days  before  the  acci- 
dent, and  continued  to  be  used  for  some  time  after  it.  4M,  That 
the  strap  was  through  and  round  the  linch-pin  when  the  coadi 
started,  and  was  afterwards  found  entire,  and  not  even  nnbucUed, 
along  with  the  broken  pin.  Bthy  That  the  linch-pin  was  m<»e  thaa 
usually  strong,  and  made  of  the  very  best  materials,  and  that  it  had 
never  been  broken  or  welded.  There  were  actually  spare  linch- 
pins in  the  boot  of  the  coach  when  it  broke  down,  so  that  the  ides 
of  its  having  been  patched  up  in  a  hurry  in  the  morning  is  altogether 
preposterous.  6M,  That  Wingate  was  the  regular  driver  of  the 
coach,  and  had  been  so  apparently  from  the  time  it  was  first  started. 

<  On  all  these  points,  being  the  whole  to  which  the  complainer 
was  then  called  on  to  speak,  it  is  no  longer  disputed  that  he  basal 


No.  120.  COURT  OF  SESSION.  803 

last  been  completely  successful.     When  the  original  proof  was  con-  22  June  lose. 
eluded,  and  the  cause  was  decided  in  the  inferior  court,  the  evi-    ^'■^'y***' 
dence  was  certainly  defective  as  to  some  of  them,  and  it  is  upon  this    j^y^^  ^' 

defect  accordingly  that  the  last  interlocutor  of  the  Sheriff  is  princi-       

pally  rested.  It  was  not  pretended,  in  the  argument  before  the 
Lord  Ordinary,  that  that  interlocutor  could  now  be  maintained  on 
the  grounds  then  assigned  for  it. 

'  The  only  evidence  touching  those  original  points  of  discussion  to 
which  some  importance  may  perhaps  be  still  attached  is  that  of  two 
of  the  passengers  in  the  coach  to  whom  the  broken  linch-piu  was 
exhibited  at  the  time,  and  who  say  that  one  side  of  the  fracture  ap- 
peared to  be  black  and  greasy,  while  the  other  was  clear  and  bright, 
as  if  newly  broken.  Even  if  this  testimony  should  be  held  to  prove 
that  there  had  been  a  partial  crack  of  some  standing,  the  evidence 
of  the  two  roughmen  (as  they  are  called)  seem  to  establish  that  it 
was  not  discernible  on  inspection,  and  should  not  therefore  be  re- 
garded in  a  question  like  the  present,  as  was  held  in  the  case  of 
Anderson,  &c.  (2  Murray^s  Jury  Cases,  261.)  But  the  Lord 
Ordinary  is  satisfied  that  in  this  case  there  was  no  such  partial 
crack  in  the  pin  ;  and  thinks  that  the  appearance  described  by  the 
witnesses  referred  to  is  perfectly  accounted  for  by  the  nature  of  the 
accident.  The  lower  part  of  the  pin  broke  off  first,  and  was  found 
accordingly  some  distance  farther  back  on  the  road.  Before  the 
strap  could  get  off,  however  (and  it  is  now  proved  that  it  was  also 
found  unbroken),  it  must  have  worked  itself  forward  over  the  an* 
terior  part  of  the  fracture  and  the  end  of  the  axle,  and  in  this  way 
been  thrown  off  from  the  projecting  head  of  the  pin.  Being  in 
dose  contact,  however,  with  the  grease  of  the  axle,  it  would  neces- 
sarily  soil  that  side  of  the  fracture,  while  the  other  remained  clear ; 
and  accordingly  it  is  very  remarkable  that  it  was  only  on  the  ttpper 
fragment  of  the  pin  that  such  soil  or  discoloration  was  observed  (see 
testimony  of  James  Reid  in  first  proof,  ad  finem,)  by  the  witness 
who  had  both  fragments  before  him— the  lower  portion  necessarily 
falling  down  as  soon  as  it  broke,  and  so  escaping  the  smear  of  the 
strap  at  the  point  of  separation.  It  is  also  observable  that  the  dis- 
coloration is  expressly  described  by  both  the  witnesses  as  being  that 
of  grease  and  blackness,  and  not  of  brown  rust,  which  would  ine- 
vitably have  been  the  appearance  of  an  old  crack  or  fissure. 

*  The  whole  case  comes  now  to  rest  upon  a  point  not  raised  on  the 
record,  and  though  suggested  in  some  parts  of  the  original  proof, 
not  brought  prominently  forward  till  the  discussion  upon  the  addi- 
tional or  complete  proof.  That  point  is,  Jirsij  as  to  the  necessity 
of  having  the  linch-pin  fastened^  not  merely  by  a  strap,  but  by  an 
iron  9crew»nut  let  into  the  end  of  the  axle,  in  order  to  have  a  coach 
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in  a  legal  state  of  sufficiency  ;  and  second^  and  mainly,  as  to  the 
actual  sufficiency  of  this  part  of  the  machinery  in  the  coach  in 
question,  particularly  as  to  the  state  of  the  hole  in  the  linch-pin  into 
which  the  point  of  the  screw-nut  was  (or  should  have  been)  in- 
serted. 

'  There  is  a  great  deal  of  contradictory  evidence  as  to  the  fim 
point,  and  also  as  to  the  real  utility  and  accompanying  hazards  of 
this  screw-nut.  It  appears,  no  doubt,  to  have  been  comparatively 
of  recent  invention,  and  there  is  proof  enough  that  down  to  the  pe- 
riod of  this  accident  many  such  coaches  went  without  it,  and  tbit 
even  at  the  present  time  a  considerable  number  still  trust  to  the 
strap  only  on  the  linch-pin.  If  this  had  been  the  condition  of  the 
coach  in  question,  therefore,  it  would  have  been  a  question  of  sone 
nicety,  whether  the  want  of  this  additional  security  would  hare 
been  enough  to  have  subjected  the  owners,  as  for  want  of  due  pre- 
caution, where  damage  had  actually  occurred  by  the  coming  out  of 
the  linch-pin.  Such,  however,  was  not  the  condition  of  this  coach, 
or  the  opinion  of  its  owner,  as  to  what  was  a  proper  security, — ^the 
fact  being,  that  it  was  fitted  with  a  screw-nut ;  and  in  these  cir- 
cumstances, and  being  decidedly  of  opinion  that  such  a  nut  does 
afibrd  great  additionid  security,  the  Lord  Ordinary  holds  that  the 
complainer  is  precluded  from  arguing  that  the  coach  might  have 
been  sufficient  without  it,  or,  as  if  he  had  only  held  out  to  the  pub- 
lic that  they  were  to  trust  to  the  pin  and  strap  alone.  Havin^ia- 
dicated  his  own  want  of  reliance  on  that  single  fastening,  and  held 
out  the  ostensible  addition  of  the  screw-nut  also,  he  was  bound  to 
have  both  in  a  proper  condition,  and  might  have  been  required,  if 
timeously  called  on,  to  have  proved  that  the  nut,  as  well  9S  the 
strap,  was  properly  fitted  when  his  coach  set  out  on  the  journey ; 
and  to  this  extent  the  Lord  Ordinary  entirely  adopts  the  views  of 
the  respondent. 

*  To  what  extent,  then,  has  this  been  proved  by  the  complainer? 
In  what  respects  may  the  proof  be  considered  as  inconclusive?  and 
what  in  this  particular  case  ought  to  be  the  efi*ect  of  its  impetfto 
tion? 

'  It  is  most  material  in  the^r^^  place  to  observe  (and  it  is  tUs 
which  has  chiefly  weighed  with  the  Lord  Ordinary),  that  the  wkok 
of  the  direct  evidence  is  entirely  in  favour  of  the  complainer,  and 
that  there  is  truly  nothing  to  be  set  against  it  but  inferences  and 
opinions  founded  on  the  actual  appearance  of  the  linch-pin  itseif 
after  the  accident.  The  evidence  of  the  roughmen,  Lyon  aid 
M^Nair,  seems  to  prove  sufficiently  that  the  pin  and  the  screw-mit 
must  both  have  been  examined,  and  observed  to  be  in  a  proper 
condition,  when  the  wheel  to  which  they  were  attached  was  grea»- 
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ed  and  replaced  on  the  morning  of  the  accident ;  and  it  is  distinct-  ^^  <^une  1838. 
ly  sworn  to  by  Campbell,  who  replaced  the  wheel  and  brought  the 
coach  to  the  half-way  house  a  few  hours  after  it,  not  only  that  he 
found  the  screw  in  its  proper  place,  and  in  perfect  condition,  but 
that  he  again  fitted  it  without  difficulty  into  a  new  linch-pin,  which 
he  found  in  the  boot,  and  brought  the  vehicle  in  that  way  back  to 
Glasgow  the  same  afternoon ;  and  he  is  confirmed  by  other  wit- 
nesses in  saying,  that  the  coach  continued  to  run  with  the  same 
nut-screw  for  a  long  time  after. 

'  It  is  impossible  to  doubt  that  this  is  at  least  prima  facie  evi- 
dence of  the  sufficiency  of  this  part  of  the  machinery,  as  well  as  of 
the  rest,  and  such,  it  is  even  thought,  as  should  transfer  to  the  re- 
spondent the  burden  of  proving  the  insufficiency  he  alleges.  Now 
this  proof  consists  chiefly  in  exhibiting  to  the  Court  that  part  of 
the  Unch-pin  which  contains  the  hole  for  the  point  of  the  screw, 
which,  in  its  present  condition^  is  certainly  worn  wider  and  more 
shallow  than  it  probably  was  originally ;  and  in  endeavouring  to 
make  out  by  reasoning,  and  the  opinions  of  persons  of  skill,  \sL 
That  in  that  condition  it  could  not  be  considered  as  safe  or  per- 
fect ;  and,  2(i.  That  if  ori^nally  well  constructed,  it  could  not 
have  been  brought  into  that  condition  in  the  course  of  one  day^s 
journey.  There  is  great  contradiction,  and  many  absurd  state- 
ments, in  the  evidence  on  both  these  points ;  and  those,  and  the 
arguments  suggested  by  them,  and  by  the  actual  appearance  of  the 
pin,  are  such  as  to  leave  no  little  uncertainty  as  to  what  should  be 
the  proper  conclusion.  It  is  chiefly  on  this  account  that  the  Lord 
Ordinary  has  thought  it  right  to  fall  back  on  the  prima  facie  and 
direct  evidence  already  referred  to,  and  also  to  give  efiect  to  the 
consideration,  that  the  respondent  did  not  call  the  attention  of  the 
complainer  to  this  part  of  the  case  till  two  years  after  the  accident 
had  occurred  ;  and  that  not  less  than  four  years  had  elapsed  before 
it  was  mutually  discussed  in  the  course  of  leading  the  additional 
proof  ordered  in  thb  Court. 

*  It  would  be  idle  to  enter  here  upon  any  examination  of  the  opi- 
nions which  mostly  compose  this  conflicting,  and  for  the  most  part 
very  unsatisfactory  evidence.  What  has  most  struck  the  Lord 
Ordinary  in  considering  it,  along  with  the  pin  itself,  and  the  mo- 
del of  the  axle  in  process,  is  shortly  this :  The  pin,  it  is  agreed  on 
all  hands,  came  out  by  being  forced  or  shaken  upwards,  within  a 
very  short  time  after  the  lower  part  through  which  the  strap  pass- 
ed had  been  broken  away.  If  the  point  of  the  screw  had  been  then 
at  the  bottom  of  the  wide  or  open  part  of  the  hole,  and  had  kept 
its  place  notwithstanding  the  shock  by  which  the  fracture  must 
have  been  occasioned,  it  appears  to  him  that  the  lower  part  of  the 
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pin  could  not  have  been  forced  up  past  this  projecting  point,  with- 
out being  grooved  or  rutted  by  that  point  through  its  whole  length 
to  the  full  depth  of  the  wide  part  of  that  hole,  whether  it  was 
more  shallow  than  it  should  have  been  or  not.  Now,  though  the 
hole  is  visibly  most  worn  on  the  lower  side,  and  somewhat  elongat- 
ed in  that  direction,  the  lower  surface  of  the  pin  is  not  grooved  cr 
furrowed  in  any  degree.  The  Lord  Ordinary  must  conclude, 
therefore,  independent  of  any  evidence^  that  when  the  pin  itid  at 
last  rise,  and  ooze  out  of  the  upper  side  of  the  axle,  the  point  ef 
the  screw  was  not  inserted  beyond  the  lips  or  edges  of  the  hde. 
If  this  was  so,  in  consequence  of  its  not  having  been  screwed  pro- 
perly down  in  the  morning,  that  was  negligence  for  which  the  oom- 
plainer  would  have  to  answer.  But  the  evidence  of  the  roogfameD, 
who  swear  to  all  the  fastenings  having  been  then  properly  fixed, 
seems  to  exclude  this  solution,  if  the  case  at  least  will  admit  of  any 
other ;  and  there  are  other  two  which  appear  to  the  liord  Ordi- 
nary to  be  more  probable  in  themselves,  and  not  to  be  exposed  to 
such  direct  contradiction.  In  the Jirst  place,  the  point  of  the  scrw 
(which  seems  to  have  been  of  iron  merely,  and  not  of  steel),  may 
have  been  partially  broken,  or  deflected  upwards  by  the  same  shock 
which  broke  the  lower  part  of  the  pin,  so  as  to  allow  it  to  slide  past 
it  without  tearing  or  rutting  it  in  the  passage ;  and  Sd,  The  scrw 
may  by  the  same  shock  have  been  driven  a  little  back,  or  partial- 
ly unscrewed,  so  as  to  withdraw  the  point  beyond  the  lipa  of  the 
hole,  although  before  the  shock  it  had  been  fairly  within  then. 
It  is  perfectly  well  known  that  the  screws  of  a  carriage  toe  fre- 
quently driven  back  in  this  way  by  the  mere  thrill  and  shakii^  ef 
its  movement,  without  any  such  shock  upon  the  substance  in  con- 
tact with  them  as  must  have  occurred  when  this  strong  pin  to 
snapped  across  in  its  lower  part  The  screw  must  itself  of  cooae 
have  been  lost  sight  of,  or  worn  out  long  before  the  respondGnc 
brought  this  part  of  the  case  into  notice  three  years  after  the  ac- 
cident, and  it  was  therefore  impossible  to  verify  the  fact  of  these 
two  last  suppositions  by  its  actual  production  soon  after ;  and  is 
the  witness  Campbell  swears  that  he  actually  fitted  it  into  the  nev 
linch-pin  that  very  day,  and  saw  no  defect  about  it,  it  is  n  suppo- 
sition which  cannot  well  be  admitted.  But  it  is  to  the  other,  sr 
the  slipping  back,  or  partial  unscrewing  of  the  nut  at  the  tnne  sf 
the  shock,  that  the  l4ord  Ordinary  inclines.  For  though  the  same 
witness  Campbell  says,  at  the  very  end  of  his  deposidcni,  that  it 
did  not  appear  to  him  that  the  nut,  when  he  first  saw  it  after  the 
accident,  had  been  in  any  degree  unscrewed,  it  is  very  remarkable 
that  he  observed,  that  at  this  very  time  it  had  not  been  screwed 
close  up  to  the  axle,  though,  as  he  supposed^  quite  far  enoi^ 
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^  home  to  catch  hold  of  the  pin.  .  According  to  all  the  models  pro-  ^2  June  1838. 

*  duced,  the  nut,  when  properly  fixed,  is  screwed  close  to  the  end     ^*T'^([^^ 

*  of  the  axle.  It  is  needless  to  say  that  where  there  can  be  no  di-  Lyoo. 
*'  rect  evidence  of  the  precise  way  in  which  such  an  accident  occur-  ~ 
^  red,  it  is  impossible  to  go  upon  anything  but  what  may  be  maatpro^ 

*  bably  inferred  from  the  evidence  there  is ;  and  where,  in  a  question 

*  like  this,  there  is  prima  facie  evidence  in  favour  of  the  defender, 

*  it  is  humbly  conceived  that  the  circumstance  of  the  onus  probandi 

*  being  primarily  on  him,  cannot  affect  this  fair  balance  of  probabi- 

*  Uties. 

*  The  Lord  Ordinary,  however,  cannot  find  the  respondent  liable 

*  in  expenses.  He  was  a  great  and  innocent  sufferer,  from  the  ac- 
^  tual  fiiilure  of  the  vehicle  in  which  he  had  paid  for  his  passage  ; 
c  and  not  being  himself  skilled  in  the  construction  of  such  vehicles, 

*  may  pardonably  have  erred  in  the  particular  allegations  which  have 

*  been  made  as  to  its  insufficiency ;  whilst  the  complainer,  whose 
^  means  of  knowledge  in  all  those  respects  must  have  been  perfect, 

*  did  certainly  conduct  his  proof,  in  the  first  instance,  in  a  way 
'  which  may  be  thought  to  have  justified  the  judgment  of  the 

*  Court  below.** 

Lamb,  the  pursuer,  reclaimed  on  the  merits,  as  did  also  Lyon 
craving  expenses. 

Dean  ofFac.  (Hope)  and  McNeill  pleaded  upon  the  import  of  the  Pursuer's 
proof,  and  that  it  being  incumbent  on  Lyon  to  prove  goodness  and  ^^^' 
sufficiency  in  the  coach,  he  ought  to  have  produced  evidencte  of 
the  occurrence  by  keeping  the  pieces  of  the  linch-pin  and  strap,  as, 
from  his  own  account,  the  breaking  of  the  pin  was  the  cause  of  the 
accident. 

Robettecn  pleaded^  that,  neither  upon  the  grounds  originally  stated.  Defender's 
nor  upon  the  new  averments,  as  contained  in  the  additional  proof,  had  ^^^^ 
the  pursuer  any  case.     There  was  no  case  of  negligence,  and  there 
was  no  warranty.     See  Aston  v.  Heaven,  1  £sp.  504,  Christie  v. 
Griggs,  2  Campb.  79' 

Lord  JusHce-Clerk. — Looking  to  the  nature  of  this  claim,  I  am  Opinion  of 
free  to  admit  that  the  pursuer  was  entitled  to  all  those  feelings  in  his  ^^^ 
favour  which  are  naturally  enlisted  on  the  side  of  one  suffering  firom 
such  an  accident.  But  the  difficulty  always  is,  whether  there  be 
sufficient  ground  for  subjecting  the  party  defending  in  damages? 
Now  my  opinion  proceeds  entirely  upon  the  proof,  and  I  am  clear 
that  what  happened  was  the  result  of  sudden  accident.  I  admit 
that  it  is  incumbent  on  the  proprietor  to  prove  that  the  coach  was 
in  a  sufficient  and  landworthy  state,  and  also  that  it  must  appear 
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22  June  1838.  (hat  the  accident  happened  from  no  Diligence  on  his  part,  or  of 
those  employed  by  him,  and  I  have  arrived  at  the  condusioD,  that 
no  blame  was  imputable  to  him. 

It  is  natural  that  all  the  allegations  of  the  pursuer  as  to  the  in 
8u£Sciency  of  the  coach — its  being  run  done— a  cautious  driver  se- 
lected on  purpose,  and  the  like  have  been  disproved.  The  evidence 
of  the  defender  establishes  that  the  coach  was  in  a  sound  and  suffi- 
cient state.  In  order  to  keep  his  several  coaches  running,  he  had 
a  number  of  wheels  all  constructed  from  the  same  pattern,  which 
was  uniformly  sent  with  a  wheel  to  the  maker,  when  new  whe^ 
were  constructed.  I  see  no  evidence  of  any  thing  wrong  about  the 
wheel  used,  although  a  little  more  grease  may  have  been  required. 
If  a  wheel,  different  from  the  rest,  and  not  adapted  to  the  coacb, 
had  been  used,  that  would  have  inferred  blame  and  liabiiitj  for  the 
consequences.  I  see  no  ground  for  the  complaint  against  Lyon  keep- 
ing back  evidence,  or  withholding  part  of  the  linch-pin.  There  is  no 
evidence  of  welding  of  this  linch-pin ;  on  the  contrary,  there  seemi 
to  have  been  a  spare  linch-pin  in  the  pocket  of  the  coach.  What 
happened,  shows  that  it  was  accident  merely,  and  not  insufficiency ; 
for  the  coach  set  out  from  Paisley  in  the  morning,  performed  its 
journey  in  safety,  and  it  was  on  the  return  from  Glasgow  that  it 
broke  down  from  the  effect  of  an  accident,  which,  from  the  testimony  of 
several  persons  experienced  in  coaches,  might  have  been  caused  by  a 
sudden  jerk.  Holding,  then,  that  the  landworthiness  of  this  carriage 
has  been  established,  I  am  for  adhering  to  the  interlocutor,  but  not 
for  giving  expenses. 

Zord  Glenlee. — I  think  the  pursuer  ought  to  have  acquiesced  ia 
the  Lord  Ordinary^s  interlocutor. 

Lord  Meadotvbank. — There  is  no  accounting  for  difference  of 
opinions  upon  evidence,  and  the  conclusion  I  have  arrived  at  upoa 
this  proof  is  directly  opposite  to  that  come  to  by  your  Lordship  and 
Lord  Glenlee.  I  think  there  appears  to  me  to  be  no  difference 
among  us  as  to  the  law  which  must  regulate  this  case.  It  is  pro- 
perly laid  down,  that  a  coach  proprietor  does  not  warrant  the  safe 
delivery  of  passengers  as  he  does  of  goods;  he  does  not  iosuie 
against  accident,  but  he  is  bound  to  provide  against  accidoit,  as  6r 
as  human  foresight  and  regard  for  the  safety  of  passengers  can  eoabk 
him  to  do.  He  is  to  trust  nothing  to  fortune  or  good  luek  (as  one 
witness  in  this  case,  a  driver  on  the  Dalkeith  road,  did).  If  he,  ts 
his  servant,  for  whom  also  he  is  bound,  see  any  deficiency  or  insof' 
iiciency  or  crack,  or  any  thing  doubtful  or  suspicious  about  the 
coach,  he  will  be  liable  for  any  n^lect  in  not  acting  upcm  his 
knowledge  of  what  he  has  observed.  But  if  there  be  nothing  ob- 
servable, I  admit,  as  in  the  English  case  cited,  that,  for  a  latent  in- 
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sufficiency,  he  is  not  responsible*     If,  again,  he  hold  out  a  paitleu-  *^  *^"°®  ^^ 
lar  mode  of  equipment,  as  adding  to  the  security  of  the  ooaob,  he  is      ^i' 
bound  to  see  that  that  particular  mode  is  sufficient  in  all  respects ;  Lyon. 
and  that  there  is  not  the  mere  appearance  of  security,  but  not  the  Qp^^j^^f 
thing  itselfl     For  example,  if  he  use  a  nut  which  all  who  see  it  Couiu 
think  is  placed  there  to  press  a  screw  into  the  linch-pin,  he.is  bound 
to  see  that  there  is  a  receptacle  for  the  screw,  and  not  to  have  the 
nut  without  the  screw.     He  is  not  to  let  the  passenger  trust  to  the 
conapleteness  in  all  its  parts  of  this  apparatus,  which  may  be  appa- 
rently complete,  and  from  its  insufficiency  be  really  misled*     If 
there  be  an  onussion  to  have  the  screw,  or  if  the  screw  be  defective, 
and  an  accident  actually  happen,  and  injury  follow,  the  law  will 
hold  the  party  liable  for  such  accident. 

Thus,  we  do  not  difier  in  opinion,  that  the  party  demanding  da* 
mages  must  prove  the  cause  of  the  damage.  The  presumption  is, 
if  a  vehicle  broke  down,  it  is  from  some  &ult  which  the  owner  might 
have  guarded  against.  It  is  correctly  laid  down  by  Lord  Ellenbo^ 
rough  in  the  passage  quoted  by  the  Sheriff.  That  is  the  law  un-^ 
doubtedly.  Thus,  when  an  accident  happens,  the  onus  falls  not  on 
the  party  receiving  the  injury,  for  the  presumption  is,  that  there  is 
a  defect ;  and  the  law  requires,  as  a  duty  to  the  public,  that  the 
owner  shall  prove  that  all  that  human  strength  can  do  was  done  to 
prevent  an  accident,  for  which,  if  it  be  a  casus  fortuitus,  be  is  not 
responsible. 

If  an  owner  send  out  his  carriage,  his  servant  is  to  be  considered 
the  same  as  himself.  Whatever  the  servant  says  or  does,  is  to  be 
considered  the  same  as  if  the  master  had  said  or  done  it  We  are 
bound  to  hold  the  statement  of  the  driver  Wingate,  to  be  the  state- 
ment of  Lyon.  If  Wingate  received  evidence,  and  kept  it  back, 
Lyon  is  not  in  fact,  but  in  law,  responsible. 

The  next  consideration  is,  what  does  the  evidence  establish  ? 
There  is  no  doubt  of  the  breaking  down  of  the  coach  from  the  hind 
wheel  coming  off,  owing  to  the  breaking  of  a  linch*pin.  The  linch- 
pin did  not  break  at  the  part  where  the  screw  at  the  end  of  the  nut 
should  have  been  united,  or  at  the  place  where  the  strap  should  have 
been  drawn.  It  is  proved  that  both  pieces  of  the  linch-pin  were 
found  and  put  into  Wingate^s  hand.  And  before  proceeding  to  the 
other  evidence,  let  me  suppose  that  both  parts  of  the  linch-pin  were 
before  us,  and  that  an  old  crack  or  repair  was  obvious,  could  there 
be  any  doubt  that  for  such  a  defect,  Lyon  would  be  liable,  for  that 
would  have  been  clearly  the  fault  of  the  defender  ?  Now,  if  it  be 
important  that  the  linch-pin  should  have  been  here,  it  is  to  be  ob- 
served that  it  is  not  here,  and  has  been  kept  back  by  the  party  for 
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22  June  1838.  n^hoiii  Ljon  was  responsible.     That  goes  naturally  into  the  groimd 
J  ^7"     on  which  my  opinion  rests. 

Lyon.  It  is  quite  clear  that  the  coach  was  in  perfect  repair— *tluit  Wiii- 

olnion  of  ^^^^  ^^  ^^^  Ordinary  driver,  and  was  not  selected — the  coach  was 
Court.  going  slow,  and  no  misdriying.  On  that  point  I  shall  only  say,  al- 
though all  this  be  proved,  neither  in  justice  nor  in  law  can  the  pur- 
suer be  prejudiced ;  for  he  took  the  statements  from  the  parties  cob- 
cemed,  and  if  they  misled  him  he  is  not  to  sufiPer.  If  it  be  brought 
out  on  evidence  that  there  was  mismanagement,  the  defect  or  eno- 
neousness  in  some  of  the  averments  cannot  alter  the  merits  of  the 
cause.  I  laid  it  down  as  clear,  that  the  onus  lay  on  the  pursoer  to 
prove  that  every  thing  was  done  by  him  to  prevent  the  oocoRence 
of  the  accident ;  now,  in  so  far  as  all  appearance  went,  there  was  no- 
thing external  that  could  lead  the  passengers  to  suspect  any  ttHng 
wrong  about  the  wheel.  On  the  other  hand,  it  was  incumbent  on 
Lyon  to  show  that  the  screw,  which  was  an  important  part  of  the 
machinery,  was  of  sufficient  length  to  be  united  properly  with  the 
Hnch-pin.  There  is  no  proof  of  that.  Supposing  the  case  stood 
there,  and  that  everything  was  right,  totus  teres  atque  rotondot, 
perhaps  the  Court  would  be  justified  in  holding  that  nothing  moie 
was  incumbent.  But  then  proving  the  sufficiency  does  not  rest  on 
the  pursuer,  but  on  the  defender.  Now  it  is  proved  that,  about  ten 
days  before,  a  wheel  was  taken  from  another  coach — not  an  old  coach 
certainly^but  a  wheel  used  on  another  coach,  and  applied  to  the 
coach  in  question.  It  run  for  ten  days  before  the  accident.  Nov 
we  know  from  ordinary  experience  in  such  matters,  and  cmimon  ob- 
servation, that  a  whed  used  on  one  carriage  will  not  fit  exactly  up- 
on another  carriage  without  alteration  of  some  sort.  That  they  are 
made  on  the  same  pattern  will  not  solve  the  difficulty ;  inasnradi  as, 
in  spite  of  that  fact,  the  state  of  the  whed  will  undeigo  alteratioB, 
from  a  variety  of  circumstances,  such  as  the  rapidity  with  whidi  it 
may  be  driven — the  pressure  or  weight  on  it,  or  the  like ;  so  that 
when  a  wheel  is  applied  to  another  carriage,  it  cannot  be  said  to  be 
adapted  to  it  like  the  wheels  not  only  made  for  it,  but  ptoperly  fitted 
on  upon  that  carriage.  It  is  proved  in  regard  to  this  wheel  that  it 
was  greased  every  day,  or  six  times  in  the  week,— owing  to  its  get- 
ting hot  it  required  greasing  oftener  than  the  other  wheels.  It  is 
impossible  to  get  over  that  as  a  fiict  demonstrating  that  the  fiiar 
wheels  did  not  correspond  in  their  action.  It  must  have  been  too 
lai^  or  too  small ;  no  matter  which.  If  too  laige,  there  would  be 
additional  firiction,  and  it  would  constantly  be  in  contact  widb  the 
linch-pin,  by  being  thrown  forward ;  and  this  appears  to  account  for 
the  accident,  the  linch-pin  not  being  broken  in  the  weakest  point  hoc 
above  that.     If  the  wheel  was  too  large,  it  must  have  knocked  coo- 
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staady  against  the  lincfa-pm.     Then  there  is  the  fact,  that  it  was  23  June  1838. 
held  out  to  the  pablic  that  this  wheel  was  secured  not  only  by  a    ^^'V^^ 
strap,  but  by  means  of  a  screw  running  into  the  pin.     To  my  mind      i^^,  ^' 
the  accident  is  accounted  fQ|r,  by  the  circumstance  of  the  wheel  not      , : — 
fitting,  the  consequence  of  which  was  that  the  linch-pin  by  the  con-  court?"  ^ 
stant  rubbing  was  worn  thin.     But  the  onus  falls  on  Lyon  to  prove 
that  the  accident  did  not  happen  from  that  cause ;  and  there  is  no 
proof  of  that.     I  would  be  inclined  to  lay  aside  the  evidence  of  the 
same  pattern  being  sent ;  the  circumstance  of  more  grease  being  re- 
quired is  an  answer  to  all  this.     But  there  is  no  evidence  that  this 
particular  wheel  was  made  at  the  Eagle  Foundery,  or  that  the  maker 
followed  the  pattern  of  the  bushes  sent. 

We  are  called  on  to  exercise  the  functions  of  a  jury,  and,  laying 
aside  all  feelings  save  those  of  regard  for  public  safety  and  the  im- 
portance  of  the  law,  we  are  bound  and  required  to  see  that  every- 
thing is  proved ;  but  everything  is  not  proved ;  and,  besides,  there 
is  no  disproof  of  those  additional  circumstances  I  have  alluded  to. 

Lord  Medwyn. — Agreeing  with  your  Lordships  and  Lord  Glen- 
lee,  in  the  principles  that  must  regulate  this  case,  and  also  in  regard 
to  the  evidence,  I  did  not  mean  to  enter  fully  upon  the  case.  I  may 
say,  that  I  sympathise  with  the  pursuer  for  the  injury  he  has  sus- 
tained, and  I  think  he  has  been  misled  in  the  statements  made  on 
record,  by  the  information  of  Wingate  and  others,  as  to  there  being 
an  old  coach,  the  welding  of  the  linch-pin,  and  the  other  statements 
which  have  been  so  fully  disproved.  But,  we  are  not  to  extend  the 
liability  of  coach  proprietors.  Linch-pins  will  break  from  unfore- 
seen and  blameless  accidents,  and  in  spite  of  every  precaution.  It 
is,  however,  clear  from  the  evidence,  that  the  blame  was  n^  in  law 
imputable  to  Lyon.  I  do  not  differ  much  from  Lord  Meadowbank 
upon  the  general  principles.  I  think  the  owner  must  show  that 
there  was  a  good  coach,  and  that  it  was  in  a  workable  and  sufficient 
state,  so  far  as  human  eye  could  discern.  The  history  of  the  coach 
is  contained  in  the  evidence  of  the  witness  Campbell ;  and  it  appears  ' 

that  the  coach  was  overhauled  about  a  month  before.  Now,  the 
gravamen  in  Lord  Meadowbank'^s  opinion  is,  the  putting  on  a  wheel 
that  had  been  used  upon  another  coach.  But  the  using  of  it  before 
shows  that  it  must  have  been  a  good  wheel,  and  though  a  spare  wheel 
it  is  proved  that  it  fitted  equally  well  with  the  rest.  It  is  said  that 
it  required  more  grease  than  the  others.  But  the  frequency  of  the 
greasing  should  rather  have  tended  to  prevent  the  accident,  as  it  ad- 
mitted and  required  of  the  linch-pin  being  examined  every  day.  I 
cannot  say  that  I  think  that  a  wheel  made  for  a  similar  sise  of  coach, 
and  actually  used  upon  an  axle-tree  of  the  same  size,  did  not  fit.  It 
is  said,  it  must  have  been  either  too  large  or  too  tight ;  but  common 
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Note. 


22  June  1538.      <  Notc. — The  present  case  differs  essentially  from  those  whidi 

have  lately  occurred  on  the  Small  Debt  Act,  and  have  been  the 
subject  of  much  consideration  in  both  Divisions  of  the  Court 
The  present  action,  though  not  raised  till  1836,  relates  to  a  Small 
Debt  decree  of  1827.  Consequently  it  occurred  under  the  first 
statute  giving  the  Sheriff  Small  Debt  jurisdiction.  The  other  re- 
cent cases  all  arose  under  the  second  Small  Debt  Act  10  Gea  IV., 
cap.  55. 

^  1.  The  first  plea  is  founded  on  section  2  of  the  statute,  wfaidi 
provides  that  the  pursuer  shall  give  in  to  the  Sheriff  a  petition  or 
complaint,  ^  stating  shortly  the  origin  of  debt  or  ground  of  actooD." 
Nov,  here  it  is  said  the  complaint  set  forth  the  sum  of  L».  7,  lOt 
as  due, '  conform  to  their  promissory  note  dated  81  st  August  1826, 
^*  produced  herewith.^  This  appears  a  most  futhful  fulfilment  of 
the  statute.  The  pursuer  says,  however,  that  the  bill  truly  wae 
not  for  Lto  7,  10s.,  but  for  L.  15,  and  that  it  was  only  an  instal- 
ment thereof  that  was  due  at  the  date  of  the  complaint.  Still,  ai 
the  amount  of  the  instalment  due  was  just  L.  7,  lOs.,  and  as  re^ 
ference  was  made  to  the  biU  itself  as  produced,  the  Lord  Oidinaij 
is  dear  that  there  was  no  essential  violation  of  the  statute  on  tl^ 
point. 

*  2.  The  pursuer  argued  that  the  execution  was  null  here,  as  it 
did  not  bear  that  a  copy  of  the  bill  had  been  delivered  to  M 'Vitie. 
The  first  Small  Debt  statute,  however,  was  differently  framed  (nm 
the  second,  and  did  not  require  either  the  execution  or  citation  to 
bear  that  a  copy  of  the  voucher  had  been  delivered.  No  doubt  it 
expressly  provided  that  a  copy  of  the  voucher  should  be  delivcnd ; 
but  it  did  not  enact  that  such  delivery  should  be  set  forth  in  the 
execution.  On  the  contrary,  the  schedule  of  execution  annexed 
to  the  Act  (vide  schedule  A)  was  very  different  from  that  attached 
to  the  subsequent  Act  of  10  Grea  IV.,  as  it  was  altogether  stkoi 
as  to  the  copy-voucher. 

<  Had  the  pursuer  averred  here  that  no  copy  of  the  Ull  was  actu- 
ally delivered,  he  might  possibly  have  had  a  relevant  caca  Bat 
he  makes  no  such  averment ;  and  when  it  is  found  that  the  exe- 
cution under  reduction  corresponds  verbatim  with  the  statutory 
formula,  it  seems  impossible  to  reduce  this  citadon,  at  least  as  A- 
jectionable  in  form. 

'  3.  The  only  other  plea  is  that  founded  on  the  alleged  falsdiood 
of  the  execution.  This  bears  that  the  summons  was  served  per* 
sonally  on  the  pursuer,  when  he  says  that  he  was  then  in  England; 
and  the  question  comes  to  be,  whether  such  a  challoige  can  be 
maintained  in  a  simple  reduction,  such  as  the  present,  to  wUdi 
the  officer  is  no  party,  or  if  it  requires  an  action  of  reductiaMii* 
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*  ptobatioii  against  both  party  and  officer  ?     The  Lord  Ordinary  is  22  June  issa 

*  of  opinion  that  the  hitter  is  the  proper  course.  ^"^V^"^ 

'  No  doubt  in  a  great  many  cases  the  same  pleas  may  be  tried  in    Barbour. ' 

*  a  simple  reduction  which  may  be  and  are  discussed  in  a  reduction-        '-~ 

*  improbation ;  but  all  our  authorities  state  generally,  that  the  pro- 

*  per  form  of  setting  aside  so  important  an  instrument  as  the  exe- 

*  cation  of  a  summons,  when  challenged  on  the  ground  of  falsehood, 
^  is  to  improve  it ;  axtd  if  any  distinction  of  action  is  to  be  main- 
^  tained,  or  if  any  adherence  to  old  forms  is  to  be  enforced,  there 

*  seem  to  be  strong  reasons,  founded  on  the  principles  of  our  law, 
'  for  preserving  the  rule  that  a  messenger's  execution  shall  be  only 

*  challengeable  as  false  in  the  old  and  recognized  form  of  reduction* 
^  improbation.     For  the  challenge  is  founded  on  a  charge  of  a 

*  grossly  criminal  nature,  and  therefore,  if  a  civil  court  takes  cogni^ 

<  sance  of  such  a  case,  it  should  only  be  according  to  the  rules  of 

*  our  criminal  procedure.     But  no  reduction-improbation  can  be 

<  pursued,  without  the  concurrence  of  the  Lord  Advocate,  and  with- 
^  out  observing  other  forms  in  the  process,  unnecessary  to  be  here 

<  specified.  Lord  Stair  observes  (B.  IV.,  t.  20,  s.  22),  that  <  the 
*^  reason  of  the  Lord  Advocators  concurrence  is  because  the  impro^ 
**  bation  is  criminal.'*    Accordingly,  if  a  judgment  is  pronounced 

*  against  the  defender,  the  proceedings  may  afterwards  be  compe- 
^  tently  founded  on  in  a  proper  criminal  prosecution  against  the 

*  wrong-doer.  While  all  this  is  clear  and  settled  in  cases  of  impro- 
^  bation,  the  Lord  Ordinary  is  not  prepared  to  say  that  the  same 
^  consequences  would  follow,  if  such  a  challenge  were  allowed  to  go 

*  on  in  an  action  of  simple  reduction.     Besides,  it  would  seem  ex- 

*  tremely  anomalous  and  vexatious,  to  permit  a  challenge  of  an  of- 
^  ficer'^s  execution  as  false,  to  go  on  in  a  process  to  which  the  officer 
^  himself  has  not  been  called,  as  he,  it  must  be  presumed,  would  be 

<  liable  in  relief  to  the  party  if  the  execution  really  be  false.  No^ 
'  thing  to  exempt  the  officer  from  such  relief  is  averred  on  this  re- 
^  cord. 

<  Finally,  it  does  not  appear  to  the  Lord  Ordinary,  that  the  pleas 

<  of  the  pursuer  in  the  present  case  come  before  the  Court  under 

<  circumstances  which  entitle  him  to  any  relaxation  of  the  strict 

<  forms  of  law.  The  decision  under  reduction  was  pronounced  on 
«  S6th  July  1827.     On  the  81st  of  July  of  the  same  year,  he  re- 

<  ceived  a  charge  thereon,  by  a  copy  deUvered  to  hb  wife.  He 
«  does  not  now  aver,  that  that  charge  is  false.     But  by  the  sixth 

*  section  of  the  Small  Debt  Act,  he  might  have  applied  for  a  re- 

*  hearing  within  six  days  after  the  charge,  when  all  the  facts  could 

<  have  been  investigated  in  a  few  minutes  by  the  Sheriff  in  the  fol- 
« lowing  month,  at  the  expense  of  a  shillhig  or  two.    Instead  of 


8T6  1)l!CIS*rO]^S  ofp'TttE  S'J.1^. 

**'»*•'•**•  ^  taking  that  coarse,  howerer,  fte  bniies'aii'a(!ii4tai'tti''thft'VJ9iijl^lk 

^V^    *  the  distance  of  eight  years.     It  wouM  obviously  i^ij&l^  flfe*Vtt% 

Bart)our.^      ^  dearest  grounds  in  law  or  in  form,  to  support  an  ikfctioii'iktliaf  im- 

*  der  such  circumstances ;  but  on  the  grounds  now  ei^K^nd),  KK 

^  pleas  of  the  pursuer,  as  now  urged,  appear  to  be  ill-fimiidefll^  "'*' ' 


Note.' 


The  pursuer  reclaimed. 

Pursuer's  Whtgham,  for  the  reclaimer.— (1.)  The  §.  8  of  the  6  €^eo.  IV.  e. 
S4,  requires  that  a  copy  of  the  document  of  the  debt  be  seiVedt,  and 
the  10  Geo.  IV.  c.  24,  requires  that  the  service  copy  of  the  complaiiit 
shall  set  forth  that  fact,  which  is  plainly  requisite  under  the  former 
act.  (2.)  The  execution  is  false,  as  representing  a  fact  not  tmft  The 
ground  taken  by  the  Lord  Ordinary  as  to  the  Lord  Advocate  not 
being  called  is  not  stated  on  record  ;  besides,  that  form  has  been  re- 
cently dispensed  with. 

Defender's      R^  Thomsofi. — (1 .)  It  is  sufficient  under  the  6  Geo-  I V.  c.  24, 

Pleas.  . 

that  the  defender  is  served  with  a  copy  of  the  document  of  debt ;  bat 
it  is  not  necessary  that  the  execution  shall  set  forth  that  fact,  that 
requisite  having  been  introduced  by  the  10  Geo.  IV.  Besides,  this 
alleged  informality  is  not  a  relevant  ground  for  an  action  of  reduction 
and  damages.  See  Lord  Mackensie  in  Brodie  v.  Smith,  18th  June 
1836,  Fac.  Coll.  And  besides  there  was  bona  fides.  (2.)  The  Loid 
Ordinary ^s  ground  is  invincible,  that  a  reductipn-improbation  is  ne- 
cessary. It  is  said  the  defender  has  no  plea  to  that  effect,  but  thtt 
is  not  required  in  pleading  against  this  action. 

Lord  Medwyn. — I  concur  in  the  reasons  assigned  by  the  tiSt 
Ordinary  ;  and  after  such  a  lapse  of  time,  we  would  require  to  lie  S^' 
tisfied  that  there  had  been  a  material  deviation  from  the  statute  te^ 
fore  setting  aside  the  proceedings  in  this  case. 

1.  The  pursuer  does  not  say  in  the  Sd  article  of  his  condeecend^ 
ence  that  a  copy  of  the  document  was  not  served  upon  him  :  we  cav- 
not  accept  of  the  statement,  that,  because  he  was  in  England,  it  was 
not  served.  The  act  requires  that,  a  copy  should  be  given  to  the  de- 
fender along  with  the  summons,  but  the  schedule  in  the  6  Geo.  IV. 
c.  24,  does  not  bear  that  the  execution  shall  set  forth  that  this  was 
done.     The  whole  case  lies  there. 

2.  The  Lord  Ordinary  is  right  also  as  to  the  form  of  the  action 
necessary  for  improving  the  execution,— only  that  it  is  not  neceasaij 
I  think,  that  the  messenger  be  a  defender.  So  important  an  inatni- 
ment  can  only  be  quarrelled  by  reduction-improbation,  widi  con- 
course of  the  Lord  Advocate,  it  being  criminal  in  its  nature.'  Mis 
is  a  simple  reduction,  and  is  peculiar  too,  in  respect  it  does  not  set 
forth  that  the  execution  is  ^  false'  but  only  that  it  is  *  liiegaL' 

Lord  Glenlee.'-^I  agree,  especially  on  the  last  point.    It  would  be 


No.  lai.  COURT  OF  SESSION.  817 


dbrngerauf  if,  after  aeTen  or  e^ht  jttn  silence,  a  party  oonld  bring  »  Jqm  less, 
•och  aa  aelion  of  reduction,  save  on  the  moit  satisfactory  groands.    ^"^y^ 
It  would  be  dangerous  to  aUow  in  this  process  the  pursuer  to  prove    bI^w.*' 
the  falsity  of  the  messenger^s  return.  This  illegality  cannot  be  proved    ^^tt~ 
otherwise  than  by  impoving  the  execution.    I  do  not  say  it  is  no-    cowt  "^ 
eessary  to  make  the  messenger  a  party,  but  the  party  using  the 
execution  must  be  made  a  party  to  die  reduction-improbation.    The 
other  Judges  rested  their  opinions  on  the  same  grounds. 
The  Lords  unaaimously  adhered,  with  additional  expenses.  Judgmeiit 

LaA  Ordinary,  Cunhighame.  AcL  WMgham  and  Steek.  Alt.  R.  Thornton. 

G,  D,  Fordyee,        Andrew  F&rgtuony  S.S.C.  and  WH^m  Ketnck^  S.  S.C., 
Agents.         T,  Clerk. 


FIRST  DIVISION.  ^ 

No.  CXXII.  23d  June  18S8. 

JAMES  CRAWFORD, 

against 

MATTHEW  M*KERROW. 

BAyxxuPT— *-Se(iv£stbation. — A  bankrupt  in  his  petition  for  se- 
^{uestration  stated  his  father-in-law,  who  concurred  in  the  appli* 
eadon,  to  be  a  creditor  in  a  bill  of  L.  100,  and  for  a  loan  of  L.  60 : 
Found  in  a  competition  for  the  trusteeship.  That  the  vote  of  the  latter 
vas  objectionable,  in  respect  no  vouchers  of  the  debts  were  produced, 
ahhoogh  it  was  pleaded  that  it  could  not  be  challengred  by  creditors 
fimnding  on  the  sequestration  awarded  under  that  petition, 

^Uwd  Ordinary,  Mackenzie,  Act  Robertson^  Paierton,  Alt.  M^NeiUy  TaiL 

Fiiker  4*  Dmneanj  S.8.C.,  and  TaH  |>  Crkhtm,  W.  S.,  Agents.         0.  Clerk. 

C.  R* 


VOL.  Xfll.  0  O 


81  a 


IXBQIfi^IONS  OB  .THE 


N<h  12». 


itjmo  lata 


Kirktwtriek'D. 
Iiring. 


No.  CXXIII. 


FIRST  DIVISION. 


SlSd  June  188& 


JOHN  KIllEPATRICK, 
againei 
MISS  CHRISTIAN  C.  IRVING,  an»  AiieTMiiiu 

JcBisBicTiOK. — The  defender,  bom  in  Ei^land,  mad  domieikd 
there  all  her  life,  was  vested  in  the  mid-superiority  of  certain  land*  in 
Scotland,  defeasible  by  the  confirmation  of  the  infeftment  of  the  dis- 
poneesi  to  whom  they  had  been  conveyed ;  and  on  coning  dowB  to 
Scotland  on  a  visit,  where  she  bad  not  been  for  forty  days,  she  waaaloil 
personally  to  defend  an  action  of  reduction  of  certein  deeds 
in  Scotland)  said  to  have  beai  fradulently  impetrated  by 
tfttber,  from  whom  she  had  derited  a  lactative  succes^n.  Thae 
were  other  specialties  in  the  case,  but  the  Court  found.  That  thefsa* 
session  of  heritages  in  Scotland  was  suflScient  to  found  junadSctioo 
against  the  defender* 

L#r^  Ordinary,  Cunim^hamc,  Act.  Sol.-Gen,  (Rutherjurd)^  H.  «/•  JioUrUiM^  /?<9* 

Alt.  Dean  o/Fac.  {Hope;)  G.  G.  Beil  M.  Macbeauy  W.  a  and  FT.  Strwoft^ 

\f,  S-,  Agents.        B.  Clerk. 

C.  H. 


SECOND  DIVISION. 


No.  CXXIV. 


ssdjumiaae. 


JOHN  MILLER, 

against 

JOHN  URE  AND  OTHER& 

PBOC£flS-^(MULTIPLBPOINDlNG)— -FOAKIGIC— AeRSSXIUUIT  bh 

USD;  Fond*  CjuciiA'^Foimd,r^pMingotffBciikm9ig  thcwmmd 
raiaer  ta  the  competency  and  regubarify  cf  a  mttUiplepomimgt 
reiaed  iuJiianamej  agamet  hiafonmer  partnire-Mcerimm^^t- 
aolved  compMieB^  and  their  repneaenttMceSj  eome  &^m 
reridemtahrmdy^iil)  Thai  a  muUiplqMnding.u  ^M 
ienii  aUfumgh  fhe^  nominal  raieeif  daeenatttdmiitthai  I 
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ftmdi  in  hia  hands. — {2.)  Thai  toheti  there  are  various  parUea  a^'J^une  185^ 


foho  must  have  an  tntereet  %n  ami  funds  tliai  may  be  %n  the  fwmt* 
nal  raisers  hands^  for  M^mch  the  real  raiser  requires  htm  to  ac^ 
count  J  it  is  no  objection  to  the  competency  of  the  action  of  muUipk- 
poinding  that  there  is  no  double  distress. — (3.)  Tha/l  eoen  when 
there  is  no  fund  in  medio  in  Court,  partners^  or  their  representa^ 
iives,  not  resident  in  this  country^  are  sffaotmJ&y  caUed  as  de^ 
fenders  in  an  action  of  muUiplepoinding  without  arrestments  to 
found  Jurisdiction^ — (4«)  That  a  summons  of  muUiplepoinding 
was  viUidbf  brought  into  Court,  although  the  copy  execution  served 
tf»  the  nominal  raiser  amddbjectffr  did  not  in  grasmio  set  forth  the 
name  sfthe  real  raiser. 

Thh  above  points  were  mieed  in  the  fonn  of  olgoctions  l^  Mr  Namtiye. 
liiUer,  the  nominal  raiser  of  an  action  of  multiplepoisding,  and  aifter 
basing  been  discussed  in  debaie,  and  upon  written  objections  and 
aiwwers,  weye  repelled  by  the  Lord  Ordinary  by  the  fiiUowilig  inter- 
loeiftor,  to  which  bis  Lordship  added  a  note,  oontamkig  his  opinions 
iftpon  the  several  olgections. 

^  The  Lord  Ordinary  having  considered  the  obgections  to  the  Lord  Ordinary*! 
^  competency  and  regularity  of  this  process  of  moltiplepoinding,  '°^'^<'^^* 
^  with  the  answers,  and  heard  parties'  procurators  diereon^  and 
^  having  made   avizandum ;  and  being  of  opinion   that  the  ob- 

*  jections  ought  to  be  repelled,  and  an  order  made  for  proceed- 
*•  ing  in  the  cause,  appoints  the  cause  to  be  enrolled,  in  order  that 
^  an  interlocutor  may  be  pronounced  repelling  the  said  objections, 
'  and  that  the  objector  may  be  oalled  upon  to  declare  whether  he 

*  acquiesces  in  that  interlocutor  or  not ;  and  the  matter  of  expenses 

*  may  be  dealt  accordingly. 

*  Note, — Though  this  case  was  argued  before  the  Lord  Ordinary  Note. 
'  at  great  length,  the  points  are  stated  with  sufficient  distinctness  in 

<  the  objeetions  and  answers. 

'  1^^,  The  general  objection  to  the  competency  of  the  multiple- 
'  poinding  is,  that  the  nominal  raiser  does  not  admit  that  he  has  any 

<  fiinds  in  his  hands.     It  is  very  dear  that  in  the  abstract  this  will 

*  not  do :  it  is  matter  of  every  day^s  occurrence,  that  such  processes 
'  are  raised  in  the  names  of  persons,  who,  when  they  come  into  Court, 

<  say  that  th^  have  no  funds.    But  this  is  no  objection  to  the  com- 

*  potency  of  the  process*  It  only  saisea  a  question,  when  it  becomes 
^  seeessaiQr  lliat  a  candescendence  of  tbe  ftind  in  medio  sbftU  be 
'  lodged.  This  has  often  been  decided,  and.  was^  sO'  particularly  in. 
^  the  case  of  Cimobie«.  Christian's  Trustees,  13th  May  1830.  The 
''43^sfd  of  fionaldpcm^  &c.  llth  Decnn^r  1884^  refened  to  by  the 
^objeeto^  is -totally  diiferent^  and  has  no  tendency,  to.prove  tbe  point 


MO 


DECrSIONS^OPTJTE 


ttii.\«. 


29  Jorfe  16^)3. 


Miller  v.  Ure. 


Note. 


/ 


M^faich  h^  must  naihtmn.  The  attenlpf 'tbei«  t^as  to  -ehange  die 
character  and  title  of  possession,  by  which  the  fyxria  or  estate  te- 
ferred  to,  had  come  into  the  hands  of  the  nominal  faisei^ ;  mod  it 
was  on  this  ground  expressly  that  Lord  Coi^ho«is&  in  hk  note  pat 
the  whole  judgment.  *  • 

^  The  case  raised  by  the  present  snmmems  is  hi  reaKty  vety  sini{det 
though  the  objector  perplexes  it  by  his  manner  of  stating  the  va- 
rious transactions  in  which  it  originates.  The  substance  is  merely 
this:  That  the  teal  raiser,  Ure,  was  engaged  with  the  nominil 
raiser,  Miller,  in  various  copartneries,  along  with  other  personsysU 
of  which  terminated  in  1815;  that  Miller,  along  widi  same  of  the 
other  partners,  then  formed  new  companies,  which  ^ontisiied  till 
181S;  that  these  new  companies  undertook  to  wind  up  the  afiairs 
of  the  old  companies ;  and  that  Miller,  as  the  aarvit^ng  partner 
resident  ih  this  country,  introroitted  with  fdnds  in  which  Urei,  ssa 
partner  of  the  old  companies,  had  an  interest ;  that  at  tme  time  a 
pat-tial  settlement  took  place  between  Miller  and  Ure,  so  as  to 
equdiae  the  state  of  their  accounts  as  at  that  time ;  but  that  no  final 
adjustment  of  the  accounts,  upon  the  subsequent  intron^issions.,  and 
the  shares  of  the  other  partners,  has  ever  taken  place;  and  that, 
as  the  oth^r  partners,  or  their  representatives,  must  have  an  intieicsc 
'hi  any  ftmda  which  may  be  held  by  Miller,  so  that  all  these  parties 
must  b6m  the  field  in  any  process  for  adjusting  the  aecounla^  the 
'mukfplepbhidiilg  is  the  proper  form  of  process  for  tryteg  all  i|aes- 
tS6ns  amiong  them**  What  ia-  this  but  the  common  ease  of «  did- 
solved  company,  trhere  one  partner  is  said  to  have  introaoFitted  widi 
the  *fttfnds,  and  a  mutiplepoinding  is  brought  in  order  to  dcceraiiiie 
the  rights  of  all  the  parties?  It  may  tuni  out  lha(t  thevdninal 
raiser  has  not  intromitted,  or  that  he  has  claims  which  viUexfin- 
gtrish  his  intromissions.  But  the  possibility  of  tbis  will  notTMder 
the  action  incompetent.  No  doubt  Ure  might  have  raised  a  eavBt 
and  reckoning.  But  then  the  objector  would  iiamedialely  kave 
stated  that  all  parties  interested  were  not  called^  He  tn^t'hare 
raised  a  multiplepoinding.  But  denying  that  be  has  funds^aadif 
desirous  of  avoiding  the  accounting,  he  would  not  have  doBe-ao; 
and  if  Ure- had  attempted  to  call  the  other  parfieain  the  coiRitcnd 
reckoning,  the  objector  would  then,  no  doubt^liave  raised  hia  edier 
objection,  that  those  pat'ties  are  not  reeident  in  thi»  wMntry.  The 
Lord  Ordhiary  greatly  feafs  that  Ah  is  ai  tha^beHoio  ef  the  De- 
jections so  keenly  insisted  in  to  the  icompeteney  4f  4^  milhijile- 
poinding.  But  if'  the 'objectot*  hinfrfilelf,  suppoaing^^  faet  to  be 
that  he  has  fundd,  could  have  Raised' a'mblti^lqpanidingtefteiBiiflT, 
precisely  in  the  sani^  cfaaracterin  wMich  it$s  faereiaiaefi,>ft  Mist 
be  equally  competent  for  Ui^  to  ttti^  iH  in  hiri « nunefwhetlMr  be 
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^  «dixiitsrtliftt  he  W  fun^s  or  not.     In  fiict»  the  olgectqrV  theory  33  Jim4»iam 
^  woold  be  a. very  pomfor table  one,  as  it  would  render  it  impossible 


f  toTtall  htm  to  aoeouo^  in  any  court  in  th«  world.  -^^  ^^  "'*' 

*  Sd,  A  more  particular  olgeolion  made  is,  that  there  is  no  double        i^o(«. 
^  distress.     The  cases  referred  to  in  the  answers  establish  that  it  is 
^  i|Dt  Dfcessary  that  there  should  be  double  diligence.     And  here 

*  the  very  statement  of  the  olgector  is,  that  there  are  various  other 
'  parties  who  must  have  an  interest  in  any  funds  which  may  be  in 
*^  his  hands,  for  which  Ure  requires  him  to  account.     It  is  just  the 

*  same  oase  with  that  of  a  multiplepoinding  for  distributing  trust- 
^  funds  amoiDg  creditors  and  legatees, — ^in  reality  for  distributing 
^  partneBship  funds  among  the  admitted  partners. 

Zd,  It  is  objected  that  the  other  partners,  or  their  representatives, 

i^^'Sreipo^.  effectually  called,  because  aU  or  some  of  them  are  nol^  re- 

^^deent  in  this  country,  and  there  are  no  arrestments  jurisdictiofiis 

^  findandse  csMsa.     But  it  has  been  long  ago  settled  that  the  proi^ess 

^  o£  multiplepoinding  supersedes  the  necessity  of  an  arrestment  juris- 

>  diotioBis  fundandse  causa,  Mansfield,  Ramsay,  and  Company  v. 
'  Smith,  Wright,  Ssc,  June  17,  1795,  Bell,  ii.  68. 

J.  *  4^A»  The  objector  insists  that  the  summons  has  not  beeii  validly 

>  fazottglit  into  Court,  because,  though  he  admits  t]^at,;a  copy  was 
>^jcnrved  u^n  him,  the  execution  did  not  mention  the  ^ami^  of  .(he 
^V real. raiser;  and,  in  support  of  this,  he  refers  to  tbe  Act  o^.^iofle- 
'^  ji^t,'  12th  November  1825,  §  58,  which,  in  appoijip^ting  tb^/^^i^'- 
^monfl  in  such,  a  case  to  be  served,  supposes  it  to  be  serv/ed  as  a  daim. 
.^:£ut  there  seems. to  .be  no  foundation  for  this  plea.     No  Apt  of  Se- 

^  denml  requires  that  the  name  of  the  real  raiser  shall  be  mentioned ; 

*  ^  and  tbe  olgeetor  might  as  well  say  that,  in  the  mere  service  of  the 
^.summoBSy  the  whole  nature  and  amount  of  the  real  raiser's  claim 
^ttast  be  condescended  on.  In  reality,  the  Act  1825,  in  the  ap- 
'^.pointment  of  service,  does  not  speak  of  the  summons  being  served 
'^  M  a  claim.  It  is  only  when  objections  are  to  be  produced  at  the 
^  fidUing,  that  they  are  spoken  of  as  objections  to  the  summons  as  a 

'^  €laim4  The  summons  being  served,  is  held  to  be  as  a  claim  by  all 
^  or  ajoiy  of  the  parties  called  as  defenders.  This  matter  is  particu- 
.'  larly  regulated  by  the  latter  Act  of  11th  July  1828,  §  28.  See 
^Alexander's  Abridgement,  p.  310,  311,  and  Bumess's  Digest  of 
^  tihe  Judicature  Act  and  this  Act  of  Sederunt^  pp.  71^  72, — in 
^  neither  of  which  is  a  word  to  be  found  giving  the  least  countenance 
^  tp  this  olgeetiony— ^neither  is  there  any  practice  fpr  it. 
"  ^'Stkf  There  is  an  objection  of  lis  alibi  pendei\St.in  respect  of  a 
^pvoceA  of  cdimt  and  reckoning  at  the  inestance  of  the  representatives 
^oi  ilil'iljeod,  one  of  the  partners.  This  is  just  an  s^ditional  rca- 
^  sori  for  raising  the  multiplepoinding. 


i 


1 
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23  June  1838.       *  g^A,  It  18  said  that  the  parties  called  as  M*Leodf*8  reprweufcidftt 
^'Ijp/''^     *  ate  not  so.     This  may  raise  a  question  in  extricating  llie  merite; 

L     '  *  but  it  is  impossible  to  assume  it  in  limine.     They  are  ihe  sane 

Note.        «  parties  who  insist  in  the  count  and  reckoning. 

^  The  Lord  Ordinary  sees  nothing  else  requiring  notice.  Sene 
^  reference  was  tnade  in  the  debate  to  certain  proceedings  ro  the  Coon 
^  of  Common  Pleas  in  England,  in  a  case  of  Warren,  under  whidi 

*  some  opinions  had  been  taken  as  evidence  of  the  law  of  Scodtnd 

*  in  regard  to  the  process  of  multiplepoinding.     The  Lord  Ordhuiy 

*  having  obtained  some  explanation  of  this  from  the  comminioier 
'  who  took  the  depositions,  is  satisfied  that  it  has  no  applicatioa  t» 

*  the  present  question.     At  any  rate,  this  Court  must  jud^  on  its 
'  own  views  of  tfhe  law  of  Scotland." 

Lord  Ofdi-       <  The  Lord  Ordinary  having  resumed  consideration  of  the  inlw^ 
if^tor.        ^  locutor  of  the  12th  May  current,  and  called  the  cause,  fe|Kk 

*  the  preliminary  objections  ;   and  in  respect  the  objector  states  he 

*  is  not  to  acquiesce  in  this  judgment,  finds  him  liable  in  expcnaes; 
^  allows  an  account  thereof  to  be  given  in,  and  when  lodged,  reniti 

*  the  same  to  the  auditor  to  tax  aai  report.^ 

Miller  reclaimed. 

More  toT  the  reclaimer,  relied  chiefly  on  the  third  of  the  dbew  ab- 
jecticfns,  and  marntained  that  foreign  defenders  wM  not  fhas  k 
brought  into  Court  by  edictal  citation.  Suppose  die  foreign  parii« 
not  to  appear,  could  Ure  take  the  whole  ftmds  ?  Miller  is  not  hound 
to  claim  for  the  absent  partners.  It  has  never  been  held  that  a  md- 
tiplepoinding  supersedes  the  necessity  of  arrestment,  unless  the  fSEmd 
foe  in  manibus  curiae. 

Opinion  of  Lord  Medwyn. — In  regard  to  the  objection  founded  on  the  mao- 
^"''*  ner  of  calling  the  foreign  parties  into  the  field,  I  differ  from  the 
Lord  Ordinary.  The  case  of  Mansfield,  Ramsay,  and  Company  will 
not  avail  the  parties ;  for  there,  the  fund  belonging  to  the  foreigoers, 
was  actually  in  Court ;  and  appearance  having  been  entered  for  a  cre- 
ditor, the  objection  that  he  had  not  previously  arrested  jurisdictiaDis 
fundandae  causa  was  overruled.  But  liere  the  difficulty  is— how  can 
you  create  a  competition  when  tlie  parties  whose  ri^ts  are  said  to  be 
in  question,  and  wiQ  fall  to  be  determined,  are  not  in  Court?— 
No  doubt  there  is  a  diflSculty,  but  arrestment  might  have  been  used 
by  any  creditor  of  these  foreigners  in  MiUer^s  hands  as  their  debtor, 
and  a  claim  given  in  by  the -creditor  might  have  been  discussed  as  a 
rider  on  their  interest. 

Lord  Glerdee  did  not  see  any  good  ground  for  not  allowing  this 
multiplepoin^ng  to  come  into  Court.     There  was  not  before  tfce 
Court  scdficient  to  authorize  the  immediate  dismissal  of  tie  actwn. 
Lord  Juatice^Clerk. — Questions  may  possibly  arise  which  migbl 
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^  lead  .to  tliia  .9Cti(m.  being;  thrown  out,  huf;  it.pvg|it  not  to  be  tjxrown  23  June  im 
out  in  limine.  ^^^'Y**^' 

LmlMeadowbank,— Was  a\6o  {at  Bdhexing/  '[   ,,  ^^^Zf^''' 

The  Lords  adhered,  with  additional  expenses. .  Judgment. 

Loid  Ordisaiy,  M^ncre^f,  Act.  J.  S.  More,  A.  M'NtilL  Alt.  Dean  of  Fac. 

{Hope;)  Penney.  John  Paterson,  S.S.C.  and  Camphett  ^  MaciffhdH^  M.C. 

Agents.         7\  Clerk. 

R, 


SECOND  DIVISION. 

No.  CXXV.  23(i  /wn^  1838. 

A.  B.  Petitioner. 

ToToa  AND  CuaAToB. — ^A  minor,  whose  deceased  father  was  ille- 
gitimate, having  raised  an  edict  of  curatory,  the  Court  dispensed  with 
tbe  i^taticND  of  i^e  next  of  kin  by  the  father^s  nde,  and  authorized 
tJhe  Judge  Ordinary  to  make  up  the  inventories  at  the  sight  of  two  of 
tbe  nearest  of  kin  by  the  mother's  side. 


Act.  More,        •/.  O.  Mackt  S.S.C,  Agent. 


R. 


SECOND  DIVISION. 

No.  CXXVI.  aeth  Jtme  18S& 

JOHN  GORDON  of  Cltoy, 

against  ^ 

Poor  MILLER. 

Pkockss — (Tkial.) — The  Court,  in  eaercise  of  its  discretion^Jia 
the  place  of  trial  at  Aberdeen,  instead  of  Edinburgh,  as  premously 
'    Jiiced^  in  respect  of  the  poverty  of  the  defender. 

Gordon,  the  pursuer,  having  given  notice  of  trial  at  Edifibtrrgh^  tbe  Narrative. 
defender,  who  was  on  the  poor^s  roll,  stated  by  affidavit,  his  inability 
to  proceed  to  trial^  on  account  of  the  expense  of  bringftfg  witneidses 


Godo  *^^J^-^b9f*^''    '■  -.■'.*•:.  7,..'...  irrlr 

M^tef.^  ^?      ♦.^W^-^C^  ,c«w  .«bo?^*»  w^  bav/e  poirfir  ^to  .niter,  ib^-j^^ 


^  -^^^^^^  ;  tl^e  tfUliaJi  Aberd^n,  but  qonld  mt  bnBg;.Yits«6fifes>f)Ei  Sdintivq^ 
tli9  cuiup  liere  ahoiwjd  i<  amply  sufficient  to.  justify  our  hsving^ 
ti;ial  at  Aberdeen. 

» 

Act.  Ro.  M'Farhne.        Alt.  i^.  G.  BeU.        Mm  HutUerj  W«  S.  nnd,  A|pcal^ 

12.  Clerk. 


/'     ' 


FIRST  DIVISION.  .....  .,.       ,.. 

ill.'*  '   * 

.ROBERT  CHRISTIE,  (Kerr  ano  Sou's  T«d8t^).,"  , 

.    WILLIAM  KEITH  (CocHEAJjt's  T{^p^f^^„  i,. 

Li£N— B  AW^PPT — Compensation, — Where  1h€. , .  i/^f'^l^  ,/W,  ?« 

[se^estrate^  estate  pursued  the  trustee  qf  oa[i^)ff^  Jav^c^^f^x^ 

,  duf.  iti  ftnd  in  defence^  the  plea  of  compensatiof^^  om  .^  ba(f^iM 

in  a  general  accouniing  between  Hie  two  esliciff^\Wff9.  aftfffii.to 

tvhkh  the  pursuer  answered^  that  he  had  a  right  (^reienj^f^mnfr 

this  bfllancef  in  refief  of  a  dividend  paid  out  iff  tf^  eft^Jf^ 

which  he  was  trustee^  on  certain  btUs^  in  which  $<  upof  qff^tiaffr 

for  the  other  estate^  which  was  the  proper  debtor-r^The  C^urfsiU' 

tained  the  pursuer'' s  claim  for  relief  although  the^  defpga/ifx^ 

jected  that  it  would  operate  as  a  douUe  rankings  q^  th^Uffs 

were  already  ranked  on  his  estate* 


:   i'.*. 


•I  j: 


Narrative.    Tbe  facts  Qut  of  wbich  tbe  point  in  this  case  amse  wil^  be  ibuni 

briefly,  and  clearly  stated  in  the  following  intf^riocutor  pf  tk^  l^ 

Lord  Ordi-  Ordinary. — '  Finds  that  this  is  an  action  bro<y[b$  Vj'^^IW^^ 

Jl^i,!"*""'  the  trustee  on  the  estate  of  William  Kjewr  wl4.^n,.apa:i>'^flJw* 

*  and  Robert  Kerr,  the  individual  partners  of  that  jCpgipMy^a^^ 

*  Archibald  Cod^ran  of  Asbkiri,  and  tbft  triistwon^.^iis^iMppited 

*  estate :.  Find^  that  the  suD?mon8,cof<4udj^^i%t,iiV'''P?^yW^^ 

*  ccTCtain  .^^g^ci^s,  di^e  by  tbp  ^efen^er  f^pt^^ff^,,^  mif^m^^^ 
\  ]ate  f^tb^rr  ^T;ci}i.ha,ld .  CocVau,  .9^jn^v  t<hftf bff?*  JK?OT>rlW«P?rtW 

*  to  J^.eqp .sterling,,  witl^  intere^^  rfrpm^  tV«.jfiaiff^ilSA3ii«*i'W*^ 

*  ^d  ^eiconc^Jy^  .§5c.^— to  ^1  .T«bich  legficijet «the  pfflWf&.W  <i¥^ 


Vfd.  »lfil^  CttrUT  OF  «EBS10**J  888 

« M  ate  ^ikes^nlta^^b^Mb  ^%ett  aod^Sori;  Irat  ixyr if^V ^^tteld'  2^  Jtine f Aurr 
^  that,  among  other  defences,  it  is  maintained  by  thh'&6f€nihrit  thai'  ^^y7^ 
^'th^y  hitve  a  counlei^'^Iaim  an  a  bdanee  Aie  on  the  general  »ddmiit-     Kei^^.^^' 
**kig  tietireet  the?  twofeankrapt  «state6,  of  L.  8S8,  lis.  *a.  sterling :        ^;;iSi»W'» 
^'feflds  that  the  pursuers,  while  they  admft  the  amotint  oF  tbe  lbr6-  interlocutor. 
^  Mid;  balance  due  to  Mr  Cochran  on  the  general  accounting,  detfy 
'  its  effect  as  a  ground  of  compensation  against  the  sums  puirsued 

*  for,  in  respect  of  their  claims^  independent  of  the  l^;acies,  to  be 

*  refieved,  1st,  Of  the  sum  of  L.  181  sterHng^  being  half  of  the  pay- 

*  me^f  ts  made  by  Kerr  and  Son  to  the  Leith  Bank,  on  a  cash-account 

*  of  Stead  and  Paterson,  for  which  Cochran  was  their  co-cautioner ; 
^  and,  2d,  Of  the  dividends  whieh  they  have  paid,  or  may  pay,  on 

*  account  of  bills  to  a  large  amount,  granted  to  Inglis  and  Company 

*  for  the  accommodation  of  Mr  Cochran :   Finds  that  the  first  of 

*  these  claims  of  relief  is  wdl  founded,  and  that  the  amount  of  com- 
'  pensation,  founded  upon  the  general  balance  of  L.  838,  1  Is.  2d. 
'  mentioned,  must  be  to  that  extent  diminished ;  But  finds  that  the 
^  claim  of  relief  on  the  second  ground  cannot  be  received,  in  respect 
^  that  those  biDs  are  already  ranked  on  Cochran^s  estate,  and  that 
^  the  claim  of  relief  or  recompensation  would  operate  as  a  double 
^  ranking  t)f  all  those  bills  on  the  said  estate :  l^inds  that  the  de- 
^  fender^s  plea  of  compensation,  under  the  foresaid  deduction^  is  goo4 
*'  against  the  conclusions  of  the  summons  for  payment  of  the  legadds 
*^diiet(i  Robert  Kerr,  the  individual  partner  of  the  house  of  £err 
^  and  Son ;  and  appoints  the  parties  to  lodge*  a  statement  of  accounts 
*'in  regard  to  Robertas  legacy,  in  terms  ef  the  preceding  findings, 
'^  in  order  that  it  may  be  asceruined  Whether  the  resuli  does  not  su- 
^'persede  the  necessity  of  considering  die  oiher  matters  in  dispute 
*  between  the  parties.'' 

^  Ndie, — This  is  a  case  of  very  old  standing,  and  the  record  is  Note. 
^  eertaiiily  not  so  prepared  as  to  bring  very  clearly  into  View  the 
^-matters  truly  in  dispute.  But  with  the  assistance  of  the  minute 
^  lately  given  in  by  the  parties,  the  Lord  Ordinary  thinks  that  there 
^  are  means  of  arriving  at  a  conclusion  sufficient  to  exhaust  the  cause. 
''*'«  The  Lord  Ordinary  has  confined  his  interlocutor  to  the  claim  ^ 
^  foi^  Ae  legacies  due  to  Robert  Kerr.  As  to  them^  there  can  be 
^n6  doubt  that  compensation  is  pleadable  on  the  balance  due  by  the 
^  cdtA)^iny  to  Cochran,  die  debtor  in  the  legacies.  The  only  ques- 
<^^KMij-dten,iis  the  amount  td  which  it  is  to  be  sustained. 
^'  *'  This  rbatenc6  due  by  Kerr  and  Son  dn  the  general  accounting 
1^'  dUihe  bOI'ttadsactions  is  L.  898.  Btit  the  Lohl  Ordinary  thinks 
^^ilA^'WiM  suffer  a  deduction  to  Hit  amo^iit  0/  the  teibs*  paid  to 
^«MWEaflrBaAl)y  liirlr'and'Son,  In  cc*si^6ri6b  0/ their  cadtion- 
^  W^^toBteation'for'Steaa-and  OPatet'soni  atnd  in-w^liicliXoc&nAi  was 
^iMli  ttdoWttotttt.  '  IlKi  Xord^OriHnaf y  understancls  that  thbsc 
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No.  127. 


29  Jum]83B. 


Christie  v, 

Keith. 

Note. 


^  ^ums  were  poiil  btfibve  dieir  bankruptcy^  «Ad  mb  t^«f^  ib  here  no 
^  quesdoQ  of  ^ioubte  rmdEi^g,  tlieie  tftwwg  no  .reason  to  vqeet  dieir 
^  daJDOQ  of  relirf  or  reconpenfiation  again^  CocbraQ  and  hia  tEvtee. 
*  The  other  claim  of  rdief,  however,  iQode  for  Kerr  and  Son,  m 
^  that  fouaded  on  the  bills  granted  to  Iqgiis  and  Compaoj  &r  the 

*  aocoBimodation  of  CocbraB)  stands  in  a  v^ry  different  aituatioo. 
^  It  is  adflutted  that  these  bills  hare  ranked  on  Cochisvi^a  estate  as 
*'  well  as  that  of  Kerr  and  Son^  and  the  claim  of  relief,  tberefiwe^ 

*  forining  the  gvotind  of  the  pursner^s  plea  of  recompensatjcwi  or  n^ 

*  tention  of  the  baknce  due  by  him  on  the  general  aooouBtii^  w^ 
^  ocssariiy  involves  the  proposition  that  the  baaknipt  astate  of  Kcir 
^  And  S<Hi  holds  a  claim  against  the  bankrupt  estate  of  CochciAibr 

*  the  dividends  which  the  former  has  paid  on  the  hills  winch  haivt 

*  also  ranked  on  the  latter — a  result  which  would  practically  opeatr 
^  as  a  douUe  ranking  for  those  bills  on  Cochran^s  estate.     It  ws 

*  maintained  with  great  dbility  en  the  part  of  the  porauers,  .that  Ae 
*•  general  balance  due  by  them  to  Coehran  was  U>  be  held  as  a  pled|ge 
^  or  security  in  their  hands,  of  which  they  might  avnil  themaahres, 
^  and  the  dfect  was,  not  to  eniAle  them  to  rank,  but  merely  to  re> 
'  tain  and  render  available  that  security.  But,  in  the  first  pbce, 
^  the  Lord  Ordinary  doubts  whether  the  question  involved  in  this 
^  illustration  is  raised  by  the  admitted  circumstances  of  this  ease. 

*  If  on  occasion  of  joining  in  the  bills  to  Ii^^  and  Company,  |[eir 
'  and  Son  bad  stipulated  liar  and  obtained  a  security,  whether  hcri- 

*  table  or  by  pledge,  or  by  the  deposition  of  biJHs  of  third  parties  it 
*•  might  have  been  difficult  to  prevent  them,  even  after  hankmfUjs 

*  from  realisiiag  those  securities  to  the  effect  of  relieving  th^nscbcs 

*  to  the  extent  at  least  of  the  dividends  actually  paid  on  those  bilk. 

*  But  here  the  granting  security  formed  no  part  of  the  original  toa- 

*  saotion — ^a  balance  indeed,  but  altogether  unconnected  with  thoK 
^  bills,  having  anisen  in  favour  of  Cochran.    Kerr  and  Son,  in  aeek- 

*  ing  to  retain,  are  truly  pleading  compensation  ^on  the  finppaBfH 
^  claim  which  they  have,  -to  recover  &om  Cochran  the  amnnnf  o( 

*  the  dividend  .on  die  bills  paid  fiom  their  bankrupt  estate;  andif 
^  such  a  claim,  made  directly,  would  not  hftve  been  good,  it  is  dS- 
^  cult  to  see  hoiw  it  could  support  the  plea  of  oompensation.  At  any 
'  rate,  and  however  plausiUe  the  argument  in  suf^port  of  the  pki 

*  may  be,  it  rather  appears  to  the  Lord  Ordinary  that  the  vaj 

*  point  raised  on  the  part  of  Measvs  Kerr  and  Son  was  detennsned 

*  in  the  >case  of  Curtis  v^  Chippendale,  9th  December  179^  as  re- 
^  versed  >by  the  House  c£  Lords  on  £3d  February  1797.  Thoe, 
'  M^  Alpine  and  Company  had  indoised  andidiscountedlnU&Ao  tke 
'amount  of  L«  ttfi|009,  accepted  by  Gibson  and  Johnson,  and  mft- 
<  rously  held,  as  it  appears  from  the  pleadings,  by  M^Alpine  aid 

*  Company  at  the  time  of  discounting.    Oti  the  other  hand,  aocqt- 
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<  anoes  of  M'AIpifie  md  Coin|^a»y  Wete  in  the  hands  of  Gibson  20  Juaei838. 

*  attid  Johnston  to  the  aroowit  cff  L.  23,000.     On  rtie  bankniptcy    ^"^V^^ 

*  of  both  pikf ties,  the  discounted  acceptances  rf  6ibsdn  and  John-     ^'t h!*  ^ 
^  ston  had  ranhed  on  both  ee^latesy  and  when  the  assignees  of  Gib-       

*  ^n  and  Johnston  claimed  to  rank  en  M^AIphie  and  Company^s 
^  estate  for  the  acceptances  of  the  latter  company,  diey  were  met  by 
'the  plea,  which  seems  to  be  identical  with  that  maintained  here, 
^  that  the  latter,  M^Alpine  and  Cempany'^s  estate,  was  entitled  to 
'  Tetaiin  the  debt  constitated  by  their  acc^tances  to  Gibson  and 
**  Johnston  until  relieved  of  ifce  liabilities  incurred  by  them  for  the 
^  acceptances  due  by  Gibson  and  Johnston.  It  appears  from  the 
^  report  that  this  ptea  was  sustained  %y  the  Court,  but  the  judgment 

*  was  afterwards  reversed  by  the  House  of  Lords ;  and  although 

*  -tihere  may  have  been  some  specialties  in  that  case,  it  does  not  ap- 
^  pear  that  those  specialties  affected  the  judgment  of  tiie  Court  of 

*  Appeal,  which  is  a  simple  reversal  of  the  interlocutor  of  the  Court 

*  containing  a  special  finding  on  the  plea  of  retention. 

'  On  these  grounds,  the  Lord  Ordinary  thinks  that  the  claim  of 
^  recompensation  or  retention  urged  by  the  pursuers  must  be  eon- 
*' fined  to  the  sum  paid  by  Eerr  and  Son  before  their  bankruptcy  to 
*«  the  Leith  Bank." 

1 

The  pnrstiar  redaimed. 

Lord  GilKes.-^K  Eerr  and  Son  had  paid  the  bills  altogether,  opinion  of 
'they  would  clearly  have  had  retention  on  them  ;  now  though  they 
have  paid  a  dividend  only,  I  think  they  have  retention  to  the  extent  of 
'that  dividend,  otherwise  the  act  of  the  holder  of  the  bills  in  ranking 
on  the  estate  of  Cochran,  which  they  could  not  prevent,  wocAd  im- 
-pm  the  security  they  Jield  in  relirf.  I  think  t^rO'  is  not  here  a 
double  ranking  as  the  Lord  Ordinary  supposes.  The  case  is  not 
the  same  as  that  of  Chippendale,  and  I  am  therefore  for  altering  the 
'inteilocutor,  and  sustinning  the  pursuer^s  plea  of  retention. 

Lard  hlackenssieJ'^'^^l  think  the  case  involves  a  question  of  the  ut- 
most difficulty,  and  I  have  been  unable  to  form  an  opinion  so  free 
of  doubt  or  hesitation  as  I  could  'have  wished.  The  shape  of  the 
case  is  this  :-— The  trustee  of  Kerr  and  Son  claims  a  certain  sum 
as  a  legacy  due  by  the  estate  of  Cochran.  The  trustee  of  the  es- 
tate of  Cochran  pleads  compensation  on  a  debt  due  by  Eeir  and  Son 
*to  Cochran.  The  trustee  of  Kerr  and  Son  says  that  this  plea  is 
excluded  by  a  claim  cm  his  part  to  retain  this  debt  in  relief  of  »  di- 
^dend  paid  out  of  the  estate  of  Kerr  and  Son  on  certain  bills  in 
wbidh  they  were  catiftioners  for  Cochran,  who  was  the  proper  debtor. 
19ow,  I  think  that  this  plea  is  good,  provided  there  be  a  Tight  of  re- 

fl 

*  This  opioion  was  revised  by  his  Lordshi^^ 


Court. 
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2Q  June  1838.  tention  of  thai  debt.  The  question  theti  coitodfif'to  Be,  isthcftiotil 
^^^0(^  A  right  of  retention  ?  Now,  against  thw  iflght  the  trastee  of  CoA- 
Keltb.^^  ^^^  6hjects  that  the  bills  hav^  ranked  ob  both  States,  and  taos^ 
olnli  £  <F*^''y  <^^ere  can  be  no  double  tanking  tipon  CikAraii's  estate br 
Court.  relief  of  the  cautioner,  and  as  little  any  retention  for  relieT  after  tjie 
debt  has  been  ftdly  ranked  upon  Cochran^s  estate.  And  that  wm 
the  general  point,  whether  a  cautioner  (for  I  take  Kerr  and  Son  ai 
cautioners  in  regard  to  these  bills)  has  retention  for  relief,  as  tgmt 
the  estate  of  the  principal  debtor,  after  the  debt  fbr  which  he^s 
cautioner  has  been  fully  ranked  upon  the  estate  of  that  prindpl 
debtor.  Now,  I  feel  that  to  be  a  question  of  great  difficulty.  la 
far  from  confident  that  it  is  yet  fully  understood.  But  t  shUtttiie 
^at 'occurs  to  me.  In  the  first  place,  I  think  that  it  is  a  mikA  tit 
of  the  bankrupt  law  that  there  can  be  no  double  rankit^tm  AtiM 
estate.  After  the  debtor^s  estate  has  been  ranked  upod ;  a  caiitioiMir 
paying  the  debt,  or  part  of  the  debt,  cannot  rank  trpoti  that  esttfe 
again  for  relief.  That  rule,  however,  I  think,  must  rest  upto  do! 
principle,  that  as,  in  a  competition  with  the  other  creditors  dik 
bankrupt  principal  debtor,  there  is  no  longer  any  claim  on  attastt 
of  that  debt  out  of  that  estate.  The  cautioner  may  <ofitifitt 
to  have  u  claim  on  the  principal  debtor  himself  if  be  shidliii^ 
be  dischiarged;  but,  in  a  competition  with  the  other  MfireAtn 
upon  his  Wnkrupt  estate,  the  cautioner  doe^  not  seqpi  to'bkveliif 
claim  bn  tacdonnt  of  that  debt.  I  think  that  this  must  be  Arviet, 
because,  if  the  cautioner  had  a  claim  against  that  estate  oaaMOUt 
of  that  debt  in  a  competition  with  the  creditors,  I  do  not  M  vte 
could  prevent  him  from  ranking  on  that  claim.  There  it 'tf6^s|feeiri 
diffi^lty  in  the  ranking  that  I  can  see.  And  it,  Aeretott;itaai^ 
be  the  claim  of  relief  itself  that  is  barred,  by  the  Atbty  ift'irUbktk 
cautioner  was  bound  as  such,  having  been  rank^  nid  dr^#tt'fi^ 
dends  out  of  the  estate  of  the  principal  debtor.  In  ii^  qu^ttloii'ft' 
tween  that  bankrupt  estate  and  the  cautioner,  thecauti6bif  iastal 
held  to  stand  as  if  the  debt  had  been  paid  by  the  dividteMs*^^ 
If,  however,  the  cautioner  has  no  longer  a  claim  in  comp^tftioif'vtt 
the  creditors  of  the  bankrupt  principal  debt;  or,  on  account  tftl* 
debt  in  which  he  was  cautioner,  how  can  he  plted  on  seecwnif^Ki 
cautionary  against  these  very  creditors  ?  If  the  deM  id  to  ie  ImM 
as  paid  by  the  dividends  on  it,  how  can  it  sctppoft  that^tett?  l^ 
not  see  any  good  answer  U)  this  reasoning.  It-faitf'^beiiirsiid^lM 
tetentldn  for  r^Kef  is  nbt  dtawing  any  thtn^  obiroF  ihh  ^faittf  of  if^ 
principal  cireiKtor,  but  k  kpplylhg  a  ftind  Wfakh'i^  Jkkrt  df  tfcetfUi 
of  the  bautionei^  himself;  thflt  the  futid  iii  iii^  Bitf  WttiiSsKr  kctfii^ 
of'his  belief;  p6  that  it  hn^ 'be; regarded' a^'  j^^bt  Mi  tMi'f^ 
which  U  may  apply  at  hife  bieii  please."  T'«Wtt*  lWl«Jr«l* 


y 
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j^q  gp  /so  far  jaa  to  adopt  that  vieyr.   The  fpncl  seew  to  me  to  |)^  atiJi  ^^jP^3^>^^ 

dpie  fVnd  of  the  prinqipal  debtor — ^is  part  of  his  estate — and  jpu^t    chmti^ 

pa98  to  .bis  creditors  like  the  rest  of  his  estate.     It  may  or  may  Qof;    Seltb.  ' 

jbe  affected  by  retention  on  account  of  any  claim  competent  inqoniT  qpifit<Riof 

|if(ition  with  the  creditors  of  that  principal  debtor.     Bub  stilL  it  is    ^^^* 

part  of  the  estate  of  that  principal  debtor,  and  as  such  made  ov^  to 

his  creditors  in  consequence  of  his  bankruptcy  and  sequestration.     I 

cannot  aay  that  it  is  so  absolutely  a  part  of  the  estate  of  the  caution- 

ffp  as,  that  the  creditors  of  the  bankrupt  cannot  complain  when  it  is 

leetained  for  relief  of  a  debt  which  has  already  been  ranked,  in  the 

Mf^sK  way  as  they  would  complain  of  a  double  dividend  being  drawn 

f^  such  relief.  •  •  Suppose  that  the  cautioner  was  6rst  to  rank  fp^  x^ 

]p(sf  tf  th^  whi>ie.  debt,  and  then  to  attempt  to  plead  retention,  he 

m^^  bci  exduded ;  the  same  estate  could  not  be  twice  drawn  up^ 

foi;  the  sam^  debt.     Can  it,  then,  make  any  difference  that  the  prjS'^ 

viotts  ranking  on  the  principal  debtor's  estate  has  been  by  the  jointr 

cred^or?  •  Still,  the  rule  seems  applicable  that  there  shall  be  no 

dcMible  ranking  or  daimiag  on  the  same  debt  against  thesaqae  bankr 

mpt  estate.     I  must  also  say,  that  I  am  not  satisfied  it  is  poasibfe 

^Pfget  quit  of  the  case  of  Chippendale.     The  points  that  are  n^at^ 

fll^  iP(ihat'  qBse  are  these, — Gibson  and  Johnstope  held  ^n  iheir 

Jiail4^  acc^ance^' of  M^ Alpine  and  Company^  by  which  they,  were 

^^(itled  'to,  payment  from  the  estate  of  M^ Alpine  and  Compapy* 

)|[f Alpine. and'  Company  (or  their  estate)  were  aued  ,gn  the3P  bilk, 

mfd..^yppleaded  ]:elention  or  compensation  on  acceptances  of  Gib- 

Bpim,  and  Company,  which  they  had  got  in  exchange  fov  their  own 

facc^ptances*   Now,  I  cannot  see  how  this  retention  or  coippensation 

Cpuld  possibly  have  been  excluded  in  toto,  if  it  had  not  happened 

tiifit'tba  last-mentioned  bilk  had  been  ranked  by  the  joint^creditor% 

tQ  whom  ]!d ^Alpine  and  Company  had  indorsed  them,  on  the  estate 

a|f(  Gibson  and  Jphnstone,  as  well  as  on  that  of  M' Alpine  and  Com- 

j>m)jjr.;  yet  retention  and  compensation  were  wholly  disallowed  by  the 

H^^use  4>f  Lords,     Ixannot  help  thinking,  that  if  no  ranking  on  the 

j^ftfnff  of  Qibson  and  Johnstone  had  taken  place,  M^Alpine  aad 

O^mpany  would  have  been  found  entitled  to  the  benefit  of  retention 

0r  Qoanpensation  from  which  they  were  excluded.     In  conclusion,  I 

come  to  a  difficulty  in  this  case  which  has  been  strongly  stated  by 

%tOtd  GiUieas,  vis.— that  if  retention  be  not  allowed  to  the  cautioner 

f^rt  tanking  and  diyidend  on  the  principal  debtors'  estates^  a  person 

jf|iO'.lias,a  y3U4  "^ight  of  security  constituted  by  retentiop,  may  be 

49^vfA  of.  it  b^  the  act  of  the  creditpr»  over  whom,  h^e  has^  no  con- 

^rftt .  >I  <W:ffmf^^y^.  *  f^^..9f  e^^^  hardship  Qf.^th^.t,sQrt,  par^jca- 

Wy  F Wi?  thf  n}iH^\  Qf  netentipn  is  Jarge  in.  pTpppr|;ion,  ^  ,thf  ^e^t 

fOf ,  w^bicb.  thp  i:aiitionQr  is  liable/    But  I  ^ai.not  think.  \t  9cq?ssary 
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2$  June'  1838.  td  ctLtty  matters  so  Car  aa  to  allow  a  douUe  raddsg  ferj  ^r 

^^"t**^  iiiff  and  retention  for,  the  same  debt,  fa  order  to  remedy  tk«t  etS. 

Keith/^  ^  ^  think  it  may  be  remedied  by  allowing  an  eqoHalile  an  ttgrimtj 

■:: —  bringing  matters  to  the  same  situation,  in  refereaee  ^  tfaetstaleif 

Court.  the  principal  debtor,  as  if  the  cautioner  had  paid  the  debt,  as  fiirdbi 


principal' debtor,  to  the  extent  to  which  he  had  the  power  of 
don,  and,  thereby,  to  that  extent  prevented  ranking  far  that  dehiky 
the  joint-creditor  on  the  estate  of  the  principal  debtor.  The  dbci 
of  that,  in  this  case,  would  be  to  allow  the  trustee  en  the  eataie  rf 
Kerr  and  Son  to  retain,  on  his  paying  back  the  dividends  diawi 
from  the  principal  debtor,  Cochran^s  estate,  so  far  as  they 
drawn  on  that  part  of  the  debt  on  which  he  claims  retention  m 
lief.  That  view  certainly  was  not  stated  in  the  ease  of 
dale;  but  in  that  case  it  would  not  have  availed  the  party.  It 
to  me  equitable.  To  a  cautioner  who  is  solvent  it  gi'ves  the 
measure  of  relief  as  if  he  had  paid  the  debt  himself,  and  thea 
ed  as  far  as  he  had  retention,  and  ranked  for  the  remainder,  ar  ial 
ranked,  putting  a  value  on  his  retention.  And  I  da  net  see  wiry  a 
cautioner  who  is  bankrupt,  or  his  creditors  coming  in  his  place, 
should  be  more  favoured  than  a  solvent  eautioner  who  daioBed'  re- 
tention to  the  same  extent  In  shoist,  I  would  say  to  the  psrCy  that 
pleads  retention, — You  must  do  away  the  eiibct  of  tlie  dauhle 
ing,  as  then  you  will  have  the  benefit  of  retention,  but  you 
on  the  same  debt  have  the  benefit  of  both.  Beyond  that  I 
go  after  the  case  of  Chippendale.  I  cannot  say  diat  a  cantioaer, 
either  by  himself  or  through  the  medium  of 'the  common  credilets, 
can  affect  the  same  estate  twice  by  means  of  relenCton  for  the  suae 
debt. 

Lord  Corehouse,^^Ax  first  sight  this  appears  to  be  a  case  of  deiiUe 
ranking,  and  if  it  was  so,  the  argument  for  Cochran^s  trustee  wmaM 
be  well  founded.  It  assumes  that  Kerr  and  Company^s 
or  what  is  the  same  things  their  indorsations  te  accommodate 
have  been  already  ranked  on  Cochran^s  estate,  and,  therefore,  if  Km 
and  Company  retain  for  the  dividends  whidi  they  have  paid  on  the 
same  bills,  it  is  ranking  them  in  the  character  of  cautioneraeR  Ida 
estate  for  the  same  debt  for  which  the  bill-hdder,  the  priacifal 
ditor,  had  already  ranked. 

But  that  is  not  the  species  facti.  Kenr  and  Company*s  i 
tions  to  accommodate  Cochran  have  been  ranked  on  Keir  and  Gon- 
pany^s  estate.  Then  there  is  a  separate  transaction  altogether; 
Kerr  and  Company  demand  to  he  ranked  on  Cochtan^  eafaie  for 
the  L.  500  legacy  which  Cochran  owes  them.  In  SBswer  is  ^dus, 
Cochran  pleads  compensation  on  a  separate  debt,  nmn^y  on  Ae 
loosn  of  L.  830,  due  upon  an  accounting  by  Kerr  tmd  Cem^Any  ttd 
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vidend  ihvf  W«  paid  po  tiie  bill^-r^Aiid  he  (anaot  plie«d  ^^insl;   S|nr<^ 
ilminfcfMtioB  thiil  «iiy  chbt  m'Wihieb  tbcQr  iii!f.tjb^.|>riiicip4l.d^btcK^.has  k^|^  ^] 
been  raaked  oa  bis  eAtate.     The  oise  »p|^axft  to  bft  the  «ame  as  i(    -7—. 
be. bad  pbwed  a  ccdlat^al  seourk;  in  thw  bao^  wben  tb^y  pvit  cowt!^^ 
their  nave  on  tbd  aeeotnaiodaUaii  biUa  for  himi  &b  ewnipU^,  a 
pdrae  4if  monay)  cor  good  billa»  wbkb  be  bad  piycbaaed  from  an  Edi^n 
Wrgb  or  LondMi  banker^  wbicb  ba  certainly  could  not  have  xedaani^ 
ed  until  be  bad  relieved  their  estate  of  tbo  dividends  it  bad  paid 
cm  debts  in  wbicb  be  was  tbe  true  creditor.     Tbey  are  not  ranking 
ott  his  estate  in  virtue  of  a  personal  obligation  of  relieC     Tbey  re-* 
tain,  their  pledge9  which  is  no  part  of  Cochran^s  estate,  until  it  is  dis- 
enwmbered  of  their  lien. 

Jn  this  yiew,  the  case  of  Curtis  and  Chippendale,  so  far  from  being 
»' precedent  against  JBLerr  and  Company'^s  trustees,  is  in  their  favour. 
Cfibion  and  Johnstone  were  allowed  to  make  their  pledge  effectual, 
idlJkoiugb  tbo  acceptances  by  them  for  wbicb  it  was  granted  bad  pre- 
wioiisly  been  ranked  on  M'Alpine^s  estate. 

Tbe  Lord  President  concurred  with  Lord  Corebouse. 
,  The  Court  \^y  a  majority  pronounced  the  following  judgment  :*^ 
^  Find  tbat  this  is  an  action  brought  by  tbe  pursuer,  tbe  trustee  on  Judgmeot. 
'  ,tbs  e$tate  of  William  Kerr  and  Son,  and  William  and  Robert 
f^iS^Xy  tb^  individual  partners  of  tbat  Company,  against  Archibald 
f  Copbu^n  and  tbe  trustee  on  bis  sequestrated  estate  ;  Find  that  the 
'•raummmB  condudss,  first,  fcr  paymqpit  of  certain  legacies  due  bj 
^tlMi  defender  Cochran,  as  representing  bis  late  father,  Archibald 
^/QocbWh  senior,  to  Robert  £enr,  anKMakting  to  L.600,  with  in- 

<  terest  from  the  years  1813  and  1814 ;  and  second,  &c.,  to  all  which 
\  lU^gvsies  tbe  puraqer,  the  trustee  on  the  sequestrated  estate  of  Kerr 
f.  sAd  Son,  has  now  right :  Find  that,  among  other  defences,  it  is 
tmavntmxwA  by  tbe  defenders  that  tbey  have  a  counli^r  claim,  on  a 
^iManee^  due  on  tbe  general  accounting  between  tbe  two  bankrupt 
t<.<^iUles^.of  L.  8a8>  lis.  S^d. :  Find  that  the  pursuer,  while  he  ad- 
i  ipita  the  amount  of  the  foresaid  balance  due  to  Mr  Cochran  on  tbe 
5.  general  aocoiinting^  denies  its  effect  as  a  ground  of  compensation 

*  agaiflflt  the  snm  pursued  for^  in  respect  of  bis  daim*  independent 
^  of  the  legacies,  to  be  relieved,  first  of  the  sum  of  L.181»  68.  G^d*, 
^  being  half  of  the  payments  made  by  Kerr  and  Son  to  the  Ijeith 

*  .Bank,  on  a  cash  account  of  Stead  and  Paleraon,  for  which  Coch- 

<  ran  was  their  cautioner ;  and  second,  of  the  dividends  which  Kerr 
f(.imd.So9i'a  astatic,  has  paid»  or  may  pay^  on  account  of  biils  to  a  laige 
iftfpqwt^igrMited  to  IngUs  and  Conipany  lor  tbe  acconunodatiim  of 
f ,  Afjv  Coebran  :  Find,  in  terms  of  the  Lord  Ordinary 'a  interlocutor, 
^libat  tbe^  finst  of  these  claims  of  relief  is  well  founded,  and  that 
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CBriHto  v» 


29  Jim  lesiL  *  the  smeut  of  coapwatMB  foaadttl  oa  the  gcauji  htbaee  rf 
<  L.888,  Hi.  S^.  mentioMd,  «Mt  be  to  thet  extent  diiMwW; 
'  suatftiii  die  the  ckin  rfrdief  en  the  ecocHiid  ycwmd  eboffe  tinri, 
^  and,  to  that  extent,  alter  the  intcriocator  redauMdagatnat:  Fnl 

*  that  the  defiender^s  plea  of  oooBpensatioii,  nnder  the  fecewid  Mn* 
'  tion,  is  good  against  the  condnsions  of  the  stunaions  for  psyinir 
'  of  the  legacies  doe  to  Robert  Kerr,  the  indiTidual  partner  of  tk 

*  house  of  Kerr  and  Son ;  and  remit  to  the  Lord  Ordinaiy  ts|i^ 
'  ceed  fiurther  in  the  cause,  &c/ 

Lord  Ordiiurj,  FuUerUm,  Act  Dean  ofFae>  {Bope,)  ThaimBOtu  Ab.  httjf. 

Cowan.      •/.  DarUttg,  S.S.C.,  and  Donaldson  ^  Campbeliy  W.S.  Agenlft.  B.  Oat 

CR. 


SECOND  DIVISION 

m 

No.  CXXVIII.  iOtk  Juma  ia» 

AINSLIE'S  TBUSTEES, 
'    againat 
ROBERTSON. 

PaocasS'  (New  TRiAL,>«-jKiffe  io  shew  caiae  seJjy  a  mm  Irid 
shauid  not  be  granted,  on  the  grtmnd  thai  the  verdiei  we$m^ 
trary  to  ecidence.^'^owuel  being  heard^^^rule  diedUmjgdi. 


Ntfimttve.  Evidence  having  been  adduced  for  the  pufaoar;   the 

declining  to  lead  proof. 

The  Lord  Justice^Clerk,  in  regard  to  the  law  generally,  dinelil 
the  jury,  that,  if  at  the  time  the  composition  contract  ia  entered  iiH 
any  creditor  shall  stipulate  for  full  payment  to  himself,  and  the  knsv- 
ledge  of  this  is  kept  back  from  the  other  creditors— that  is  aa  iikgd 
stipulation  and  corrupt,  so  far  as  r^ards  the  other  creditors.  If  i 
creditor  so  stipulate,  his  coming  forward  to  be  one  of  the 
for  the  bankrupt  in  the  comporition,  doei|not  make  the 
for  him ;  it  may  make  it  worse. 

The  jury  under  this  direction,  found  upon  the  evidanee  far  tk 
pursuer. 

The  defenders  took  no  exceptioii  to  the  law  laid  down  on  the  Jo4gA 
charge;  but  moved  for  a  new  trial,  on  the  sole  ground  that  iien^ 
diet  was  contrary  to  evidence. 
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ttmhfugMBtit: '     -  r.         r-  t    .•  .•-.:,  .f.  -.1  »     ^^n^^^ 

>h^Vite*SMcaor*€hniml^mi^f^     oP  tbeToiB^  sdiailleil  lie  liatl    t^««^. 
lik^  ffo  «xo0piim  to  thelum  1m)  down  atthe  trkl;  buroibtMied    i^<>bciuon. 
•ihst 'lU^-ir«Tdlct  was  eontimry  to  enieuc9^   and  tliat  a  ^w.6ddl    Narrative 
i^i^t'  t>  be  gnHited,  on  the  groimd  not  that  the  juiy  flight  kav^ 
oMn#  to  a  dMkrent  Teidtet ;  but  that  the  verdict  oagfat  to.haTe  boen, 
wni  muct  have  been,  different  upon  a  sound  constniotion  of  the  evi- 
dence. 

'    At  the  advmng — 

^rd  Justice^Clerk. — His  liOrdsfaip,  in  reference  to  the  delicacy  Opinion  of 
the  Court  had  in  dealing  with  applications  for  a  new  trial,  referred  ^^^'^ 
to  Bsillie  v.  Bryson,  1818;  Mur. ;  and  to  Adam  on  Jury  Trial,  p. 
S36,  who  lays  it  down,  that  the  Court,  in  order  to  be  satisfied  that 
they  would  have  come  to  a  different  conclusion  from  the  jury,  must 
have  a  flagrant  case  upon  die  evidence.  There  was  no  exception  to 
the  law  laid  down  at  the  trial, — which  his  Lordship  repeated ; — and 
OQ  the'  evideike  expressed  a  clear  opinion  that  ther^  was  no  ground 
for  granting  a  new  trial. 

Lords  Glenlee  and  Meadowbank  concnrred. 

Lard  Medwyn  held  that,  even  if  a  different  opinion  upon  the  law 
might  be  entertained  from  that  expressed  by  the  Judge  at  the  trial,  yet 
that,  no  exception  having  been  taken,  the  charge  in  point  of  law  could 
korbe  olgectid  to ;  and  the  only  ground  being  that  th^-verdlce  tras 
tMtnriry  to  evidence,  of  which  the  jnry  wwre  the  pro^  partis  to 
judge,-«i^0  tx>rd8bip  waa  against  grantit^  a  new  trial. 

Hk^0Lti^MjoritJw0ka^€^k*         k€L  Df9n  of  F^  i/i9p9^)  9x4  M(^i       .Alt. 
Sol,^Gen,  (Rutherfurd)  and  Neavet,  John  Roberitonf  W.  S.,  and  3f .  ^  FT. 

.      ^mitfir,  S.S.C.,  Agents.        Juiy  Clerk. 
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SECOND  DIVISION. 

No.  C;SXIX.  90th  Jfme  1838. 

JANET  NELSON, 

against 

MATTHEW  ANDREW  BAIRD. 

Process — Advocation — Final  Jcdgm£Nt-«-A«  S.  11th  July 
1828.-»^/n  an  action  concluding  for  certain  sums  of  inl^ 
charges  and  aliment^  as  due  by  a  defender  alleged  to  be  the  f^ 
ther  of  an  UlegUimate  chUd'^ihe  inferior  judge  havktgfoundtU 
.  t/iere  was  no  semiplena  probatio,  and  allowed  the  purs$ter  to  froa 
her  libel  by  the  defefider'*s  oath — and  having  aftervoards  greintd 
leave  to  the  pursuer  to  advocate  upon  juratory  caution  in  tertu 
of  A.  S.  nth  Jtdy  1828 — Found  (adhering  to  the  i^derha^ 
of  the  Lord  Ordinary^)  that  advocation  was  competent ;  and  ((if 
termg  a  dictum  by  the  Lord  Ordinary)  that  the  said  interlKX^ 
tor^  finding  there  was  no  semiplena  probaiiOf  *  disposed  nf  f^ 
*  vjhple  merits  oftlie  case ;  and  that  it  teas  afinaljnidgmsni  te  ik 
^  ^^^  of  admitting  advocation^   in  terms  of  A,  S*  lUh  </Wj 

.    issa 

« 

Narrative.  X^  ^  ac^QQ  ooDcIudingagiunst  the  defender^  as  th^  father  of  lb 
pursuec^/s  child,  fqr  L.  S,  in  name  of  inlyii]^  charges^  a^  eStheem 
of  £4. 10  sterlingyearly  for  tb«aliment  and  sappon  thereofi  andfor«i« 
penses  of  process,  the  Magistrates  of  Glasgow  pronounced  tbii  jadlS' 
ment,  26th  May  1837  :  *  Having  again  considered  this  ptvooHi 

*  with  the  proofs,  parole  and  documentary,  adduced  by  the  fsM 

*  respectively, — Find  the  proof  adduced  by  the  pursuer  being  mfu 

*  rccbrgued  by  the  proof  for  the  defender,  does  not  amount  to  a  se- 

*  miplena  probatio,  such  as  to  warrant  the  admission  of  the  pnrsaai 

*  oath  in  supplement,  but  still  allows  the  pursuer  a  proof  of  herJir 
^  bel  by  the  defender's  oath.'  This  interlocutor  was  adhered  to  A 
petition  and  answers*  Thereafter,  on  an  application  for  leave  tiMid' 
Tocate  upon  juratory  caution,  in  terms  of  A.  S.  11th  July  US8) 
leave  was  granted- 

Baird  lodged  an  additional  plea  in  law-— objecting  to  the  advo- 
cation as  incompetent ;  the  interlocutor  of  26th  May  L837i.  adtwffd 
to,  an^  noYT  e^dvpc^ted,  APt  being  finaL 
Lord  Oidi.      Tbe^  X*Qrd  ^Ordinary  p^^nounced  thiii  interloculo?  and  jtetsi-^ 
r*  ^  Havini?  beard  tho  counsel  foe  the  parties  on  the  reser?ed  ehf^ 


locutor. 


>  I 
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<  tion  to  the  competency  of  the  advocation,  in  respect  of  there  being  30  June  iRsa 

*  no  final  decerniture  in  the  case,  repels  the  said  objection ;  and    '^-^i  "^^ 

*  as  the  respondent  has  intimated  his  intention  to  take  this  judg-    Bai^?  ^ 

*  ment  to  review,  finds  him  liable  in  the  expense  of  this  part  of  the        

^   ,.  .       ,  ^  ^  ^  Lord  Ordinary^a 

*  discussion.  ,  Note. 

*  Note. — In  point  of  form,  the  interlocutors  of  the  magistrates 
^  coniplainM  of  certainly  are  not  final ;  but  there  is  an  express  *  leave 
^  to  present  a  bill  of  advocation''  against  them ;  and  although  there 
^  may  be  reason  to  think  that  this  leave  was  granted  chiefly  with  re- 
^  ference  to  the  prayer  to  find  juratory  caution  sufficient,  it  still 
^  seems  impossible  to  refuse  effect  to  the  more  general  permission  to 

*  advocate,  w^bich  is  contained  in  the  deliverance,  which  the  magis- 
^  trates  had  full  power  to  grant,  and  which  there  is  no  reason  to  think 

*  they  would  have  refused  to  grant,  although  there  had  been  no  ap- 

*  plkiftrion  fer  the  fiirther  indulgence  of  being  allowed  to  advocate 

*  upon  juratory  caution.'^ 

The  defender  reclaimed, 

M^NeiU  was  proceeding  to  impugn  the  interiocutor  as  erroneous, 
even  on  the  supposition  that  the  interlocutor  was  not  final,  when  it 
was  observed  ftom  the  Bench,  that  the  interlocutor  was  final,  as  dis- 
posmg  of  the  merits.  McNeill  then  founded  on  Cameron  v.  McLean 
Clej>hane,  29tb  June  1887.    F.  C.  Vol.  xii.  p.  1127. 

Lord  Medwyn.'^I  think  the  interlocutor  right,  although  I  do  noti^pioion  of 
concur  in  all  the  views  of  the  Lord  Ordinary.     I  amvery  clear  that  ^^^ 
if  Chere  be  not  here  a  final  judgment  to  the  effect  of  being  advocat- 
ed in  terms  of  Act  of  Sederunt,  11th  July  1828,  it  is  an  incompe« 
tent  advocation ;  for  if  it  be  interlocutory,  it  seems  impossible  to 
held  that  it  is  brought  here  on  any  ground  of  legal  objection.     For 
it  is  not  objected  to  as  to  the  mode  of  proof,  but  on  the  merits  of  the 
prdof  that  due  effect  has  not  been  given  to  it.     And  the  leave  of  the 
hrferior  judge,  which  would  not  make  it  competent  if  it  was  not, 
though  his  refusal  would  prevent  it  where  it  would  otherwise  have 
been  competent,  was  applied  for  to  advocate  on  juratory  caution, 
which  is  necessary  in  all  cases  where  that  caution  only  is  offered. 
But  I  am  bumbly  of  opinion,  that,  although  no  final  decerniture  has 
been  given,  yet  that  *  the  whole  merits  of  the  case  have  been 
^'clisposed  of,*^  which  makes  it  *  a  final  judgment  to  the  efi^  of  ad- 

*  mitting  advocation^  in  terms  of  the  Act  of  Sederunt.  Before  this 
act  it  was  held,  that,  before  advocation  of  a  final  judgment  was  com- 
pe1:ent,  the  cause  must  have  been  finally  disposed  of  in  the  Inferior 
Court,  so  as  even  the  expenses  must  have  been  modified  and  decern- 
cd  for,  just  as  It  is  still  in  the  review  by  appeal  in  the  Circuit  Coinrts 
of  Jastierary ;  but  this  is  now  altered.  Now  here  the  whole  merits 
of  the  case  are  disposed  of.  The  advocator  is  held  not  to  have  made 
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30  June  1338.  out  a  semiplena  probatio :  absolvitor  must  fellow.*    For  I  do  not 

hold  the  addition  to  the  interlocutor,  that  she  may  resort  to  the  oath 
of  the  defender,  any  thing  more  than  an  indication  of  her  legal  right, 
as  it  might  have  been  added  in  a  note,  or  need  not  fcave  been  added 
at  all,  as  it  is  always  competent  to  refer  the  cause  to  the  oath  of  Ae 
other  party  before  extract.  As  the  punaer  msfantidns  that  she  has 
shewn  a  semiplena  probatio,  I  think  she  is  not  bound  to  peril  her 
cause  on  the  man'^s  oath,  and  that  she  is  entitled  to  bring  this  sdw- 
cadon,  to  show  that  her  oath  in  supplement  should  be  admitttd, 
without  going  to  the  Inferior  Courts  to  crave  diat  decvae  shall  be 
given  against  herself. 

M^NeiU.*^The  cause  on  the  merits  cannot  be  said  to  have  been 
^sposed  of.  The  question  is.  If  the  defender  be  UaUe  in  the  oid- 
dusions  of  the  summons  ?  but  there  is  no  decetfisiture^  or  absolvilsr, 
-^but  only  a  finding  that  may  lay  the  foundation  of  an  alMdvitor. 

The  Lords  Glenlee  and  Meadowbank  coneunred  with  Lor4  Md- 
wpn. 

The  iMrd  Jmtioe-Clerk  absent. 
Judgment       The  Ijordi^  in  respect  that  the  judgment  ad^ooated  dispotfed  of 
>die  merits  of  the  case,  and  was  final,  repeUed  the  objection  to  die 
eompetency  of  the  advocfttion<— and  adhered  with 


^  I^ard  Qr4inar7^  Jtfnf^.         Act.  Patonom,         Alt  M'NM^  C.  F.  Shami, 
CuUeti,  W.  S.  and  WUliam  Muir^  S.  S.  C.  Agonu.     ,        T.  Clerk. 
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FIRST  DIVISION. 


No.  CXXX. 


6th  Jtdy  18S& 


WALTER  JAMES  LITTLE  GILMOUB, 

againgt 
Mrs  BUCHAN  SYDSERF  ob  CADELL,  and  HUSBAND, 


Tailzie. — Founds  thcU  an  entail  which  declared  U  not  ba^m^Jv 
the  heirs  to  sellf  or  ^  to  contract  debt^  or  do  an$f  ofher  dcedyAe^ 

*  by  the  said  lands  may  be  cqmfrisedy  a^^dgedf  fir.  pikfrt^ 
^  elected  or/orfaiUted  in  pr^udioe  of  this  present  tftylzie^  orfV 

*  designation  which  shall  hereafter  be  made  b^  me,  and  those  ffihs 

*  In  the  cRse  of  GAtneron,  2dth  Jane  I837»  the  interiocueor  enlj  oonlslocdMiifk 
which  were  instructiens  Sat  doing  somethiog,  whkh  wooUl  lay  tbe  fbwdalaaB  Ibmj 
lucutor  disposing  of  tlie  applicationi 
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^  are  to  succeed  by  mrtue  of  the  same  ;^  contained  no  valM  pro^  5  July  I8:$8. 
iibUion  agauMt  ottering  the  s%Keesswn. 


I  In  168ft,  William  Little  of  Libertoit  ezecnted  an  entail  cf  that 
pTDpert J  in  fkiroor  of  eercain  parties,  whom  all  failing  to  retain  to 
Jkitmdlf  and  his  heora  wbomsoerer. 

The  prohibitory  clause  was  as  follows  :— >  And  ftrder  it  is  hereby 
^  ejcpressly  protydet  and  declared  that  it  shall  nowayes  be  lawful!  to 
1  ihe  airs  of  taylrie  and  provision  above  speHt,  or  any  one  of  them, 
^  ettffipt  the  airs^male  of  my  own  body,  or  to  any  that  shall  be  named 

<  and  designed  be  me  at  any  time  herefter,  to  sell,  annalaie  and  dis- 
^  pone  the  lands,  barronie,  teynds,  tenements,  @-rents,  and  others 

*  •boT6  neheaived,  or  any  pairt  thereof,  either  irredeemablie  or  undir 

*  vevcffsion,  by  granting  wodsetts  or  infefkments  of  @-rent,  or  to  buiv 
^  den' the  samen  with  any  servitude  or  other  burden,  or  to  sett  tacks 

*  or  relitalk  for  longer  space  then  during  their  lyftymes  or  interests, 

*  Bcnther  shall  it  be  lawful!  nor  in  the  power  of  them  or  any  of  them 

<  to  contract  debt,  or  doe  any  other  deed  whereby  the  said  lands  bar- 
^  ronnies  and  others,  or  any  pairt  thereof,  may  be  compiysed,  ad- 
^  judged^  or  otherwayes  evicted  or  forfaulted  in  prejudice  of  this  pre- 
^^flcBl  taylxie,  or  any  designation  which  shall  herefter  be  made  by 

*  ne,  and  tben  who  are  to  succeed  be  vertue  of  the  same/  This  was 
immediately  followed  by  irritant  and  resolutive  clauses,  in  these 
tetms  :-^^  And  if  they,  or  any  of  them,  contravein  the  provision* 

*  above-mendoned,  either  by  disponing  or  committing  any  cryme  or 

*  delioquence,  or  by  contracting  any  debt,  or  doing  any  deed,  the 
'  said  deeds  and  all  and  every  one  of  them  shall  not  only  be  voyd 
*'  and  null,  in  so  far  as  concemes  the  lands,  barronie,  teynds,  tene- 

*  roents,  @-rents,  and  others  above  mentioned,  so  that  they  shall  not 
'  be  affected  therewith,  in  prejudice  of  the  succeeding  airs  of  taylzie 

*  and  provision ;  but  also  the  contraveiners  and  the  descendents  of 
^  their  bodies  shall  lose  and  forfault  their  right  to  and  interest  in  the 
^  said  estate,  and  the  same  shall  be  devolved  upon,  descend,  and 
^  pertain  to  the  persons  who  shall  be  nixt,  and  have  right  to  succeed 
'  to  the  samen,  be  vertue  of  this  present  taylzie,  free  of  aU  deeds 

*  done  and  contracted  be  the  contraveiner,  and  free  of  all  tacks  sett 

*  be  him.' 

After  several  successive  heirs  had  made  up  titles  and  possessed 
under  the  entail,  the  pursuer,  in  1807,  succeeded,  and  was  infeft  as 
heir  of  entail,  and  in  1 837  he  raised  the  present  action  of  declarator 
ngftinst  the  heirs  substitute,  to  have  it  fbund  that  there  was  no  prohi. 
bition  against  altering  the  succession,  and  that  he  might  expede  a 
new  «nd  unfettered  investiture  to  himself,  his  heirs,  and  assignees  in 
lee-simple,  on  the  ground  that  there  was  no  substantive  prohibition 


Gnmonr  t, 
CadeU. 

Narrative. 
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ft  July  1 B38.  of  altering  the  saeoeMtoii ;  and  that  it  could  not  evaa  bc$  icftplied,  if 
that  were  competent,  as  the  only  <>they  deeda-pt^MlNaed,  beriiie»  tbe 
contraeting  of  debt,  Wjere  deedd  by  -which  the  lands  n^bt  be  conspriaid* 
adjudged,  or  otherwise  evicted  or  forfeited.  And  (banding  dm  the  eases 
of  Stewart  (Argatj),  July  8,  1789  (16535).~Byown  (EtttMd), 
May  25, 1808  (Diet,  voce  Tailzie;  Appendix,  No.  1ft) — 1nDes(SiiK- 
burghe),  June  *iS,  1807  (Diet,  voce  Taihie ;  Appendix,  No.  IS.)^ 
Maclaine  (Lochbuy),  June  23,  1807  (Diet,  voce  Tailsie ;  Appen- 
dix, No.  14.)— Rowe  (Strathbrock),  Feb.  9,  1837.— Bniee  (£trli 
hall),  Nov.  ai,  1815  (F.  C.)— Fraser  Tytler  (Bunbyards),  Maidi 
9,  18%6— 8  Ersk.  8,  93 j  and  29 — ^Also  eases  of  Cndgievir  asd 
Blairhall,  in  1816,  not  reported. 

The  defence  was,  that  the  case  was  identical  with  thiU  erf  Lodf- 
buy.  (Maclaine,  23d  June  1807).  Besides,  that  the  profaibilMs 
to  alienate  and  evict  must  be  held  to  include  that  of  gratuitously  d- 
tering  the  succession,  particularly  on  looking  to  the  terms  of  the  titi. 
tant  clause,  and  more  especially  in  a  questioa  inter  heredes,  and 
where  the  destination  ended  in  a  clause  of  return  to  the  granter  mi, 
his  heirs  whomsoever.  Dow^s  Appeals,  p.  90  and  p.  2  IS,  impottof 
term  ^  alienate.**  Hein.  ad  Pand.  Lib.  XXI.,  t.  2.  aec^  60y  Qnid 
evincere?  Don,  Feb.  5,  1718  (15691),  and  July  14,  1713;  Ra- 
bcrtson's  Appeals,  p.  76— Lord  Strathnaver,  Feb.  S,  1728  (IliSW), 
and  July  4, 1729— Crai^e  and  Stewart^s  Appeab,  p.  SS^-^Vbite, 
July  IS,  1758 ;  Eld!,  voce  Tailsie,  No.  52^— Aflid.  on  appeal,  Feb. 
n,  1754— Ure,  July  17,  1757  (4816)— 2  Mai<kenaiev  k  31,  t, fi^p. 
825 ;  3  Ersk.  8,  23  and  27— Duff,  June  27,  1807,  (Did.  vnee 
Member  of  Parliament,  Appendix,  No.  1^ ;  Dicta  per  Lord 
Brougham  in  Cathcart,  July  18, 1831 ;  (5  W.  and  S.  AppeaU,  igd) 
Lord  Ordi.  The  Lord  Ordinary  found,  *  that  the  deed  of  entul  libelled 
nary's  Inter.  <  jjq^  contain  a  prohibition  against  altering  the  ot)!er  of 

*  and,  therefore,  repelled  the  defences,  and  decerned  and  declared  in 

*  terms  of  the  libel,  but  found  no  expenses  due.^ 

Note.         *  Note, — On  considering  the  decisions  of  the  Court,  in  the  variou 

*  cases  most  nearly  resembling  the  present,  it  must  be  admStted  daiC 
'  the  clauses  which  have  been  found  to  import  a  prohibitiiMi 
^  altering  the  order  of  succession,  approach  so  very  nearly  in 
'  ture  and  in  expression  to  those  in  which  a  different  conclusion  has 
^  been  arrived  at,  as  to  render  it  a  matter  of  diflSculty  to  lay  dkwn, 
<  with  absolute  precision,  the  line  that  separates  them.  But  attil, 
^  looking  at  the  terms  of  the  clause  in  the  entail  of  Liberton,  the 

*  Lord  Ordinary  entertains  no  doubt  on  which  side  of  thai  line  it 
^  must  be  understood  to  fall. 

*  In  the  cases  of  Roxburghe  and  Lochbuy,  both  decided  on  the 
'  23d  of  June,  1807,  it  was  evidently  held  by  the  Court  thal^lheex^ 
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VpreMifum  m  tbe.QQe  cMe»  <  apy.  olhee  deed, to  ih^  Li^t  ai^ pv^jor  ^»r.wly  11639. 
f  clie«  of  theee  fMreaeotei  aaci  tbe  foresaid  tail^  and  aucffesaioA^'  &c* ;    '*"'nr^^  ^ 
Mdi^io.  Ibe  oiher^  <  any  pther  deed  by  vbiob  tbd  lands  mgbt  be    cid^)^!^'^' 
V4idjudged  OE  evieted  &om  tbe  succeeding  ])9ember9i.or  their  hopes        — '-, 
*  of  succession  thereto  in  any  manner  evaded/  did  einbrace^  in  ge*  nary's  Note. 
n&aif  all  deeds  prejudicing  or  evading  the  order  of  «i]fi<|ession,  as 
disdnct  from,  or  in  addition  to,  tbe  deeds  by  which  tbe  lands  might 
be  adjudged  or  evicted. 

VOn  the  other  hand,  in  the  case  of  Eastfield^  which  wasjn  de- 
( pendence  at  tbe  same  time,  and  finally  decided  shortly  afterwards^ 
llie  clause  against  ccnatracting  debt,  or  ^  doing  any  other  deed^ 
^  whereby  the  said  lands  and  others  foresaid,  or  any  part  thereof, 
^  nftay  be  apprised,  adjudged,  or  any  manner  of  way  evicted,  in  pre- 
Jjudke  of  this  present  tailsie,  or  of  those  who,  by  virtue^  thereof^ 
laball  be  then  entitled  to  succeed,'  was  found  ineffectual  to  prevent 
«n  alteration  of  the  order  of  succession. 

^  In  regard  to  the  grounds  of  the  opinion  of  the  Court,  the  reports, 
in  all  the  three  cases,  are  very  unsatisfactory*  Tbe  only;  distinct 
tbn  on  which  it  appears  to  the  Lord  Ordinary  possible  to  reconcile 
ib^  latter  decision  with  the  former,  is,  that  in  the  latter  case,  the 
term  *  any  other  deed''  did  not  apply,  in  general,  or  directly^  to 
dCQ^  ^  in  prejudice  of  this  present  tailzie  or  of  those  idio,  in  vir« 
tue  thereof,  should  be  then  entitled  to  succeed,"  but  pnly  tp  deeds 
ledditig  ito  that  prejudice,  through  the  medium  ff  abjudication  or 
eviction,  a  description  which  was  not  understood  to  ^pply:  to  deeds 
altermg  the  order  of  succession.  Accordingly,  tha  Lord  Ordinary 
does  not  understand  that  the  authority  of  the  caae  of  J^^istfield  hets 
eret  been  questioned ;  and,  upon  comparing  tbe  clause  in  the  en«- 
tsil  of  £astfield  and  that  in  the  entail  now  under  oonaideratioD,  it  is 
ijnpossible  to  deny  that  it  is  a  case  exactly  in  point. 
*  In  regard  to  the  case  of  Strathbrock,  also  founded  on  by  the  defen- 
ders, it  does  not  appear  to  the  Lord  Ordinary  to  touch  the  present 
question,  by  impairing  in  any  way  the  authority  of  tho  case  of  JEast- 
field.  For  there,  after  the  prohibition  against  contracting  debt,  by 
which  the  lands  may  be  apprised  or  adjudged,  the  clause  proceeds, 
or  to  do  any  other  fact  or  deed,  in  prejudice  of  the  said  tailzie  and 
tbe  persona  above  named  or  their  foresaids,"  so  that  the  case  clear- 
ly &I1  within  the  operation  of  the  principle  established  in  the  deci- 
siim  of  the  case  of  Boxburghe/ 

The  defenders  reiAaimed. 

At  advising— 

Lwd  G%llks.^^l  do  not  think  this  a  case  attqpde)d  with  doubt}  and  opinion  of 
I. am  unwilling  that  it  should  be  supposed  Ify  aiiy.ene  to  be  a  c^se  ^^"'^ 
attended  with  difficulty.     The  words  of  the  prohibitory  clause  are 
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5  July  1838.  gg  follow  : — *  To  contract  debt*  or  do  any  odi^r  deed,  whereby  Ae 

*  .said  lands  may  be  comprised,  adjudged,  ot.otherwise  evicted  or  f<R<- 
^  faulted,  ijd  prejudice  of  this  present 'tailzie*^  &Ci  Jt  ifrdeardntit 
is  only  the  contracting  of  debt  which  is  here  pointed  at  by  tbe 
expres^ipns  comprised*  adjudged,  evicted,  fi^rfanlted ;  and  dut  no 
protection  is  sfibrded  by  this  clause  against  altering  the  snccesskn. 
The  words  of  the  statute  are  clear  upon  this  point,  for  it  spedallf 
prohibits  deeds  *  by  which  the  succession  may  be  frustrated  or  io- 
^  terrupted  ;^  and  if  there  was  any  principle  at  all  which  regulated 
the  decisions  in  the  cases  of  Argaty  and  Eastfield,  I  think  we  nrasC 
be  ruled  by  a  similar  principle  in  the  decision  of  this  case.  It  dif- 
fers as  well  from  the  Roxburghe  as  from  the  Lochbuy  case.  la  die 
former  of  these  the  expression  was,  ^  nor  yet  to  do  any  other  thifig 

*  in  prejudice  of  the  foresaid  tailzie  and  succession.'*  The  Stnth* 
brock  contained  a  clause  tantamount  to  that  in  the  case  of  Roxbaigbe; 
the  words  were  ^  or  to  do  any  other  fact  or  deed  in  prejudice  of  the 
^  said  tailzie,  and  the  persons  above  named  and  their  foresaids.'  I 
am  therefore  clearly  of  opinion  that  this  entail  is  good  for  nolliiDg) 
as  there  is  no  prohibition  against  altering  the  succession. 

Lord  President, — I  have  no  doubt  either  on  this  case.  Then 
is  nothing  provided  against  in  the  clause  but  the  contraction  of  debt, 
by  which  tbe  estate  may  be  evicted  or  adjudged.  There  is  notbiog 
at  all  said  about  the  order  of  the  succession,  mr  the  deeds  by  wbidi 
it  may  be  frustrated  or  interrupted.  I  therefore  concur  with  Loid 
Gillies  in  thinking  the  entail  to  be  null. 

Lord  Mackenzie, — I  am  clearly  of  the  same  opinion^  and  I  thiol 
the  principle  which  regulates  the  case  was  clearly  laid  down  in  Sb- 
elair,  reported  by  Lord  Kilkerran,  in  1749*  The  statute  uadooh- 
edly  lays  down  a  prohibition  of  three  things  as  absolutely  neeeaeeiy, 
alienation,  contraction  of  debt,  and  alteration  of  tbe  succesdoS' 
These  need  not  be  contained  in  separate  clauses^  bat  they  must  be 
distinctly  expressed.  The  argument  in  the  papers  is,  that  tbe  alte- 
ration of  the  succession  is  prohibited  by  implication  arising  fioDitbe 
other  prohibitions,  but  I  do  not  admit  this  to  be  correct.  I  tbiil^ 
some  old  decisions  may  be  found  pointing  at  something  of  this  bisi 
but  not  so  much  at  an  indirect  prohibition  by  implicatioo^afiatcbeK 
being  no  necessity  for  a  prohibition  at  all  of  al^ring  the  sueoessifla- 
I  cannot  give  any  weight  to  this  argument  about  the  implicam 
because  I  cannot  think  that  we  can  imply  from  the  pxobibititfB  of 
one  class  of  acts,  that  another  class  of  a  totally  different  nataretie 
to  be  prohibited.  Then  we  have  to  consider  whether  the  dmse 
against  eviction  must  be  held  to  include  that  against  Altering  the  flX- 
cession.  In  my  opinion  the  acts  are  quite  distinct,  and  I  am  oot 
aware  that  we  have  the  smallest  vestige  of  authority  for  boldiagth^ 
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alteration  of  the  succession  is  eviction  ;  but  if  there  was  any  grbiind  5  July  \SS8. 
for  doubt,  we  have  four  decisions  exactly  in  point,  extetididg  over  a 
period  of  nearly  forty  years.    We  have  the  case  of  Atgkty  irt  1789 ;  cadeii. 
that  of  Eastfield  in  1808;   the  case  of  Earlshall  in  1815 ;   and  ^  .T"  . 

•       Opinion  of 

then  we  have  the  case  of  Burdsyards,  in  which  the  Second  Division  couit. 
in  18S6  decided  upon  a  note  of  mine.  All  these  decisions  were  fhlly 
in  point;  in  them  the  danses  were  quite  as  broad,  and  the  entails  were 
held  to  be  of  no  effect  at  all,  either  inter  heredes,  or  in  a  question 
with  other  parties.  The  point,  therefore,  is  not  open.  Moreover, 
there  was  the  subsequent  case  of  Cathcart,  in  which  Lord  Moncreiff 
pronounced  an  interlocutor  which  rested  on  the  same  principle ;  and 
though  the  Court  did  not  find  it  necessary  to  adhere  to  that  part  of 
the  interlocutor,  yet  they  did  not  contradict  the  law  there  laid 
down.  I  need  not  say  over  again  what  Lord  Gillies  has  remarked 
with  regard  to  the  Strathbrock  case.  There  there  was  a  substantive 
prohibition  against  altering  the  succession,  though  occurring  in  the 
same  clause  as  that  against  the  contraction  of  debt.  Here  it  is  awanc- 
ing,  and  that  invalidates  the  deed. 

Lard  Core/tou/te — I  have  not  a  doubt  in  this  case.  I  entirely 
concur  with  the  opinions  of  your  Lordships,  and  I  must  say  that  a 
decision  upon  any  other  principle  would  tare  up  the  land-marks  of 
the  law  of  Scotland  in  regard  to  entails.  It  is  settled,  as  far  as  any 
point  can  be  settled,  that  an  entail,  to  be  valid,  must  contain  the 
three  prohibitions  against  alienation,  contraction  of  debt,  and  altera- 
tion in  the  succession.  These  need  not  be  contained  in  separate 
claused,  but  there  they  must  be ;  and  it  is  equally  settled  that  these 
prohibitions  must  be  expressed,  and  are  not  to  be  left  to  mere  impli- 
cation ;  and  it  is  on  these  pinciples  that  wis  must  consider  the  words 
in  the  present  case.  It  is  just  as  well  settled  as  any  point  can  be  in 
the  cases  of  Eastfield  and  Argaty,  that  terms  such  as  are  used  in  this 
entail  do  not  imply  a  prohibition  against  altering  the  succession. 
These  cases  are  the  opposite  of  that  of  Lochbuy,  and  the  principles 
there  establbhed  have  been  proceeded  on  in  a  variety  of  cases,  and 
particularly  in  those  mentioned  by  Lord  Mackenzie ;  and  the  dis- 
tinction drawn  between  the  two  classes  of  cases,  though  one  may  be 
apt  to  think,  at  first,  it  is  slight  and  shadowy,  has  now  become  the 
law.  The  principle  there  established  must  rule  the  present  case,  as  the 
expressions  here  are  almost  identical  with  those  in  the  case  of  Argaty. 
I,  therefore,  have  no  hesitation  in  concurring  in  the  opinions  de- 
livered. 

L&rd  Premdent — We  must  not  be  understood  to  mean  that  the 
words  '  altering  the  succession'*  mnst  necessarily  appear  in  the  deed 
of  entail;  we  merely  are  of  opinion  that  words  expressing  that  the 
succession  shall  not  be  altered  must  occur. 
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Judgment 


Lord  Ordinary,  FuUerton. 

( RiUlierJurdy)  Cowan. 
Agents.         B.  Clerk. 


Act.  Dean  ofFac.  (Hf^t}  Milkr,  AM>  Sti^-Gfn, 

Haig,  Hay,  J  Pringle^W.S.,  and  J.  G.  IFoodjW.S. 

C.  R. 


FIRST  DIVISION. 


No.  CXXXI. 


Gihjufyiem. 


ALEXANDER  HAY, 

against 

Mes  hay  oe  MORRISON  and  SP0US£« 

Taust-^Inhibition — Abii£stment«-^A  beneficiaty  under  i 
trust-deed  raised  an  acdoD  of  count  and  reckoning  against  tike  tna- 
tee  within  three  months  after  the  death  of  the  testator,  and — onder 
the  idea  that  he  might  be  liable  to  become  insolvent,  or  might  ddtf 
io  realising  and  dividing  the  trust-funds-^having  used  inbihitiiui  sod 
arrestment  on  the  dqiendencc'^the  Court,  on  the  |ietition  of  tbe 
trustee,  recalled  them  without  caution,  and  gave  him  expebses. 

Act.  Anderson.         Alt.  Dean  ofFac,  (ffqpe^)  Russell,  Tawse  ami  Bpn^r^  W.  &, 

and  A,  Morrison,  W.  S.  Agents. 

C.  B, 


FIRST  DIVISION. 


No.  CXXXII. 


Itk  Juhf  1838. 


Narrative. 


UNITED  KINGDOM  LIFE  ASSURANCE  COMPANY, 

against 

ROBERT  DIXON  and  CHARLES  HAY,  akd 

Mrs  MARY  LOTHIAN  oe  ALLAN. 

Insubance  (Life)— Retention — Assignation. — Found  iht 
the  right  to  the  proceeds  of  a  life  policy  of  insurance  is  notpasidi 
by  mere  delivery  of  the  corpus  of  the  policy. 

This  was  a  competition,  in  a  multiplepoinding  raised  by  4be  piv- 

4 
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sueis,  between  the  oauftioners  of  the  Iste  Mr  AUati,'6latev  in  Eflin-   T'faiy  was. 
burgh,  and  his  widow,  in  regard  to  a  policy  of  insurance  on  his  life    ^^-^y^*^ 
effected  in  the  pursuers' office.  do™'K"iur. 

The  circumstances  are  clearly  stated  in  the  note  of  the  Lord  Or-   Co.  v.  DixoD. 
dinary  added  to  his  interlocutor. 

*  Note, —  When  the  late  Mr  Allan  applied  to  the  Bank  for  a  ere-  Lord  Ordi- 
dit,  he  offered  the  security  of  certain  cautioners, — of  certain  house  ^^^  ^ 
property, — and  of  a  life-policy  of  insurance.  Nothing  was  done 
under  this  ofier  in  reference  to  the  houses ;  and  though  the  policy 
was  delivered  to  the  Bank  at  the  time  of  granting  the  bond  for  the 
credit,  it  was  not  assigned ;  and  the  secretary  states,  in  his  letter 
of  11th  August  1836,  that  the  Bank  did  not  desire  any  assigna- 
tion, as  they  were  perfectly  satisfied  with  the  co-obligants  proposed 
by  Mr  Allan  for  his  cash-account.  In  point  of  fact,  however,  the 
policy  remained  in  the  hands  of  the  Bank. 

*  Mr  Allan  died  in  a  few  weeks,  in  debt  to  the  Bank  under  the 
credit.  The  cautioners  paid  the  debt,  and  have  got  an  assignation 
from  the  Bank  to  this  policy,  which,  however,  warrants  nothing, 
4nd  merely  eonveys  any  right  that  the  Bank  had.  The  oantioners, 
both  in  virtue  of  their  own  right,  independently  of  this  assignation) 
and  under  it,  claim  to  be  preferred  to  the  policy.  Tbey  are  op- 
posed by  AUan^s  widow,  who  maintains  that  it  belongs  to  her  as 
executrix,  and  must  be  accounted  for  to  the  creditors  generally* 

^  The  Lord  Ordinary  has  preferred  the  claim  of  the  widow4  and 
upon  the  simple  ground,  that  a  policy  is  not  a  thing  that  passes 
like  a  bill  from  hand  to  hand,  and  that  an  assignation  or  some 
other  form  of  conveyance  was  necessary  to  take  this  ex  bonis  of 
Allan,  and  make  it  the  Bank^s.  He  conceives  this  question  to  be, 
a  fortiori,  settled  by  the  case  of  Straehan,  19th  June  1835,  where 
a  policy  really  was  assigned  as  a  security ;  but  even  this  was  found 
to  be  ineffectual,  because  the  assignation  had  not  been  intimated. 
No  doubt,  it  was  only  found  ineffectual  as  against  an  arrestment. 
But  there  is  no  arrestment  here,  and  the  doctrine  of  that  case  was, 
that  the  mere  depositation  of  the  policy  operated  no  transference. 

^  The  cautioners  say  that  it  was  understood  and  agreed  that  the 
policy  should  be  lodged  with  the  Bank  for  their  behoof.  But  they 
offer  no  proof  of  this  beyond  what  is  already  in  process ;  and  it 
appears  to  the  Lord  Ordinary,  1st,  That  there  is  no  sufficient  evi- 
dence of  the  averment,  which  depends  chiefly  on  a  few  words  writ- 
ten on  the  back  of  the  policy  in  pencil,  which  are  unsigned,  but 
are  not  alleged  to  have  been  written  by  Allan.  2d,  That  even 
though  there  had  been  such  an  arrangeme^t,  as  nothing  was  done 
during  Allan^s  life  to  carry  it  into  effect,  but  it  rested  upon  a  mere 
iinderBtanding,  this  cannot  give  any  preference  to  the  cautioioers 
over  the  other  creditors." 
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7  Jttiy  1838.        The  Lord  Ordinary  ^  preferred  the  ciain  of  the  daknaiit^  Mb 
^"""V^^    ^  Allan,  to  the  ftmd  in  medio,  and  decerned  and  found  br 

United  Siztft-    ,  ^  t 

dom  Life  AMur. '  ^o  expenses. 

Co.  v,  DixoD.       ilie  GMitioiiers  reckimed,  but  the  Ctsntfti  nsSkered. 

Judgment 


Lotd  Ordinary,  C«fMkir«.  Act.  iPrcn  ofFac  (M9p€^)F9riyUu         Alt 

Z>.  jPij/Mrr,  S.  S.  Q.y  and  TAomjon  jj^  Elder,  W.  B.  Agents.  6.  Oak. 


C,  R. 


FIRST  DIVISION. 
No.  CXXXIII.  lOM  .Aify  1^ 

t 

MRS  HAY  MACKENZIE  and  HUGH  MONRO, 

against 
ARCHIBALD  HORNE,  ROBERT  B.  M.  MACLEOD,  atw 

Others. 

P&oop*--JtjRY  TiiiAL.— » J  acieniific  witi^eMs  aliowedi  io  teftii  U^ 
correct  printed  copy  ef  hie  report^  in  aubsimce  the.  eameaeVe 
originai  frntesj  on  tehieh  were  eome  calcuUUionia  made^ot  deffor 
two  before. with  a  niew  to  his  e9amin<sti&n.  .    .-       .' 

Salmon  FisHiHo—nRiTEB-^-^SKA.--- FFAer^  the  pre^idif^  Mfi 
charged  the  jury  to  the  ^eat.  That  the  estumryo/A  rivtr  itiobt 
considered  ae partvfthe  river  ;  that  stake-nets  fdaced in Mmk^ 
estuary  are  illegal ;  and  that  the  question^  whether  ike  partieidfir 
place  or  part  of  the  water  cofidescended  on  is^in  the  eetmtrfof^ 
river  or  in  the  sea,  is  a  question  of  fact  for  the  eoneider^oi^rf 
the  iJvnry^  depending  on  aU  the  various  drcumUancee  tehkhisej 
have  been  brought  before  them  in  evidence^the  greaiorpfih 
cipal  thing  to  be  looked  to  being  the  absence  or.  prqMmdenmee  if 
fresh  leater'^-'^nd  the  charge  was  emcepted  tOy  en  tke^  ground  *  '^ 

*  did  not  direct  the  jury  that  the  prohibitions  of  the  staMee  9il^ 

*  not  extend  lower  down  than  to  the  ptnnt  whereike  fitih  uekf 
^  of  the  river  joined  the  salt  water  cfthe  sea  at  km  ebb  tide^-'^ 
Courts  after  taking  the  opinion  ofaU  the  JudgeSf^dieatkneei  Ae 
exception^  but  did  not  give  the  expenses  ofdiseussit^  it.     •' 

NariBtiTe.  In  1^0,  the  puvBtter«  as  die  proprietor  of  salinen<4ishing6  in  tbeii- 
Ter  Conon  in  Ro»s«-ahire,  and  her  tacksmali,  prerwAted  a:biUof  sitf- 
pension  end  intcardicft  againat  -imrious  propri^to^ahing  the  ahoret^ 
the  Cromarty  Frith^  fraud  Arduily  Point,  the  phce  below  which  (be 
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£68  never  recedes  at  low  ebb  tide,  to  the  Sutora  of  Cromarty,  two  lo  July  1838. 
'ncif  headlands,  where  the  Cromarty  opeas  into  the  Moray  Firth.    *^^'  f  /-^ 
The  issue,  which  was  sent  to  a  jury  for  trial,  as  against  Mr  Home"'*  *'* 
Horne,  the  judicial  factor  on  the  Cromarty  estate,  was  as  follows :        — r 
— <  Whether  the  defender,  or  his  predecessors  in  office,  have  or  has 

*  wroBgftdly  fished  for  salmon  in  the  Frith  of  Cromarty,  opposite  to 

*  the  lands  and  estate  of  Cromarty,  and  others,  during  the  years 

*  1824,  25,  26,  27,  and  28,  or  any  part  thereof,  by  means  of  stake- 

*  nets,  bag-nets,  yairs,  or  other  engines  placed  in  situations  prohibit- 

*  ed  by  statute.*^ 

Similar  issues  were  framed  as  to  the  other  defenders,  and  after  a 
trial  of  three  days,  in  which  evidence  was  adduced  on  both  sides, 
(for  which  see  the  papers,)  the  jury  found  for  the  pursuers,  when 

The  defenders  took  a  bill  of  exceptions  on  two  grounds. 

Ist  Ewteption. — One  of  the  witnesses  adduced  by  the  suspenders 
was  George  Buchanan,  civil-engineer,  who  had  been  employed  for 
upwards  of  two  months  in  making  a  survey  of  the  shores  and  chan- 
nel of  the  Cromarty  Frith,  &c.  the  soundings,  tides,  &c.  Prom  the 
facts  and  observations  thus  collected  by  him  in  his  field-book,  he 
had  afterwards,  at  the  distance  of  six  or  eight  weeks,  prepared  a  re- 
port for  the  information  of  the  pursuers,  stating  the  rMults  at  which 
iie  had  arrived,  as  deducible  from  these  observations*  The  report 
vras  printed  by  die  pursuers,  and  a  copy  of  it  was  given  by  tbem  to 
Buchanan.  At  the  trial,  as  the  notes  of  the  presiding  Judge  bore, 
Bitcbanan  deponed^  ^  I  have  often  examined  estuades.     I  reported 

*  on' South  Edc,  Solway,  and  Nith.  I  surveyed  Conon,  aided  by  Mr 
^-  Guim«*-*made  plaii-*-sounded,  &c.     (Proves  the  large  phuiy  No.  71 

<  df  process,  and  its  accuracy,  and  the  aoeniacy  of  theralueed  cxipy, 

<  as  engraved.)    On  29th  August  1836^  100  yards  above  Conon 

*  Bridge,  the  discharges  of  water  was  12fi,000  cubic  fiset  a  minute. 
^  Little  or  no  flood  water.  No  rain  for  some  days.  Conon  descends 
^  ftom  high  and  central  parts  of  Boss ;  and  in  floods,  discharge  must 
^  be  ten  fimes  as  great.^ 

«  At  this  stage  of  the  examination  of  the  said  George  Buchanan, 
^  the  counsel  learned  in  the  law  for  the  said  defenders  did  olgect  to 

*  tlie  witness  having  before  him  a  printed  paper,  while  giving  his  tes- 

*  timony.     And  the  witness  being  examined  as  to  the  said  printed 

*  paper,  deponed.  That  it  was  a  copy  of  a  report  which  he  had  made 
^  to  the  pursners,  on  their  employment,  and  on  the  margin  of  which 

*  he  had,  two  days  ago,  made  a  few  jottings.  The  witness  stated 
'  that  he  had.  his  original  note^book  with  him,  and  that  these  jottings 

*  are  not  in  it,  though  their  materials  are.  He  eotdd  with  a  litUe 
'*  time,  repeat  the  calculations  of  which  these  jottings  consist,  but  he 
'  happen^  to  make  them  with  a  view  to  his  own  explanations  as  a 
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Mack<ttde  9, 
Home. 

NarratiTiB!. 


10  July  i«t^8v  <  iritness^  -on  tbe  faargin  iof  tha  printed  o^j^f.     Hu  report  is  dated 
^  (St  Novekiiber  1836«     It  is  made  froin  his  original  Hetes^  tmtiiis 

*  not  a  literal  tmnsoript  of  them ;  but  in  stibstance  it  i«  the  sine. 
^  Whereupon  the  said  counsel  for  the  defenders  did  object  to  Ae 
^  said  witness  being  aUewed,  while  giving  his  testimony,  to  have  brfBre 
*•  him,  and  refer  to  the  said  printed  paper  and  notes  written  diemii, 
^  which  were  not  made  at  the  time  of  making  the  survey  or  obsem- 
^  tions  with  reference  to  the  Frith  of  Cromarty.     But  the  said  Lord 

*  Cockburn,  after  looking  at  the  said  printed  paper  and  notes,  rqxi- 
*•  led  the  objection.  Whereupon  the  said  counsel  for  the  said  d^ 
^  fenders  did  then  and  there  except  to  the  foresaid  judgment  of  die 

*  said  Lord  Cockburn,  and  insisted  that  the  said  George  Bocbaioo 
^  ought  not,  in  giving  his  testimony,  to  be  allowed  to  have  the«ad 

*  paper  and  jottings  thereon  before  him,  or  to  refer  thereto,  aad  tkt 
<  such  testimony  so  given  could  not  be  received  as  legal  and  coqjk- 

*  tent  evidence/  At  the  close  of  the  examination  this  documeol  vis 
sealed  up,  and  placed  in  the  hands  of  the  Court,  on  the  motion  ef  die 
pursuers. 

Sd  Esicepiion. — In  charging  the  Jury,  the  following  stateaeit 

was  made  by  the  presiding  Judge  as  to  the  local  position  m  wKdi 

the  prohibitions  of  the  statutes  applied  to  stake-nets  :-^<  Assonisg 

these  machines  to  have  been  used,  the  point  is,  whether  dsey  ^^oe 

so,  wrongfully?    They  are  many  circumstances  which  might liite 

made  the  use  of  t^iesD  wrongful ;  but  the  only  ground  on  whidi  llief 

can  b€i  h<ld  to  have  been  so,  under  these  isstles,  is,  that  tbc^'veie 

placed  in  illegal  situations.     Hence  the  fuU  question  put  to  you  is, 

whether  salmon  were  wrongfully  fished  by  means  of  tbese  en^tei 

^  placed  in  sitttations  prohibited  by  law.^ 

^  It  may  naturally  occur  to  you  as  odd,  that  a  qwesrtden  so  UMidi 

involved  in  law  should  be  put  to  you.     Boa  it  was  smavstdsbfe. 

Because,  though  a  Court  may  give  the  legal  rule,  which  penuUir 

eondemns  these  machines,  according  to  drcumstanees,  tbedeteiii- 

nation  of  the  circumstances,  that  is,  of  the  facts  to  wfakh  the  ntie 

is  to  be  applied,  is  the  proper  province  of  a  jiiry^     I  shittjlh^ 

fore,  begin  by  giving  you  as  much  of  the  la^  as  is  necessary,  tsti 

shall  then  leave  you,  with  such  observations  as  may  iqq>ear  ts^iie 

to  be  poper,  to  apply  this  law  to  what  you  shall  tbtiifc  the  tneia* 

port  of  the  evidence. 

*  I  say  as  much  as  is  necessary ;  for  it  is  not  necessaiy  for  the  de 
termination  of  this  particular  case  that  I  should  givot,  off  ahtoipt 
to  ^ve  you  a  catalogue,  or  a  d^criptioo,  of  all^  die  drettmstsntti} 
even  of  situation,  under  which  stake^nets  may  be  lawfil^  eroAiei*- 
verse,  muiy  of  them  having  no  application  to  this' ease;-  and  it  is 
needless  to  encumber  ourselves  with  legal  matter  that  is  supefdo- 
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^  oua*    N^c  flhallil  troupe  you  by  any  obserrationB,  either  on  the  lo  July  W8 

*  hiatocy  or  jon  the  policy  of  the  law.     These  may  be  UBeAil  to  law-    '^'  t  ^ 

*  y<eri,  by  assiatiDg  them  to  put  the  right  coQBtruction  on  disputed  Horne?***  ^ 
^>  statu  tea*     But  they  are  of  little  or  no  use  after  the  construction  of       — — 

^  thMe  statutes  ia  fixed,  and  least  of  all  to  juries,  who*  without  any 

*  reasotting  on  the  subject,  must  take  the  law  as  they  receive  it  from 
'  the  Court,      , 

^  Naw»  I  hare  to  lay  it  down  to  you,  in  the  first  place,  that  the 
'  statutes,  as  explained  by  decisions,  make  these  machines  unlawfiil, 

*  if  they  be  placed  in  what  is  usually  known  as  a  river,  in  the  ardi- 
^aary  sen^e  of  this  word.  You  have  heard  enough  in  this  case  to 
^  let  you  know,  that  science  and  investigation  may  discover  rivers 
^  where  the  uninformed  eye  cannot  or  does  not  trace  them.  Of  this 
'  case  I  shall  speak  instantly.  All  I  now  say  is,  that  this  apparatus 
^  is  prohitnted  by  law,  if  it  be  placed  in  a  river. 

.   *  In  the  second  place,  there  are  many  rivers  which  only  join  the 

*  ocean  through  a  friths  or  through  a  land-locked  valley,  where  the 

*  fresh  and  salt  waters  meet.  In  this  situation  it  will  probably  de* 
^  pend  upon  external  appearances  whether  ordinary  obsenrers  will 

*  saj  that  the  space  is  occupied  by  the  sea,  or  by  the  river,  or  by  both. 

*  If  it  shall  be  so  fully  and  distinctly  occupied  by  the  flowing  fresh 
'  wafc^,  4s  that  it  is  really  a  river,  though  the  common  river  features 
'  fla^  be  periodically  effaced  by  the  tide,  it  comes  under  the  preced* 
^.iog  ifule ;  thai  is,  being  still  a  river,  these  machines  are  uttlawfiil. 

. , '  Medreover,  rivers  have  estuaries ;  that  is,  spaces  intermediate  be- 

*  4ween  the  strictly  proper  river  and  the  strictly  proper  sea.  Through 

*  these  partly  fresh,  and  partly  salt  estuaries,  though  its  ordinary 
^  river  features  may  be  impaired,  or  at  high  tides  even  oblilierafeed, 

*  the  rivet  still  does  in  truth  exist  and  operate^  though  its  existence 
^  1m  only  continued  among  sands  and  shaulds  through  which  it  has 
« .to  work  its  way,  struggling  with  the  tide.     Now  these  structures 

*  .ave  also  unlawful  in  these  estuaries.   Not  that  estuaries  are  special^ 

*  ly  mentioned  by  name  in  the  statutes,  neither  are  friths ;  but  the 

<  ^eatUary  ie  a  part  of  the  river,  and  is  included  under  this  word.  The 
<:  aacre  name  is  of  little  importance.  The  thing  to  be  looked  to  is  the 

<  fact  of  the  absence,  or  of  the  prevalence  of  the  fresh  water,  though 
^  alTOBgly  impregnated  by  salt.  Now,  where  this  fresh  water  pre-^ 
«  vails,  though  in  the  estuary,  these  structures  are  illegal ;  and  diey 
«  ate  not  aaXj  unlawful  (meaning  always  within  the  ebbing  and  flow- 

<  I  iiig  .oC  the  tide)  when  placed  in  the  channel  of  the  estnary  that  is 
« .  jalwajfff  ■  oorered  with  water,  but  they  are  so  also  if  they  be  placed 

<  0n  tihe  aanda  which  are  left  dry  by  the  ebbing  of  the  sea. 

^  In  'these  two  situatiena,  vii.  in  the  river,  or  in  its  famd-locked 
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estuary,  the  contrivances  are  illegal.  There  are  two  atoitiwiflf 
a  different  description  in  which  they  are  lawftil. 

For,  in  the  third  place,  some  rivers  terminate  without  pining 
through  any  frith  or  estuary,  and  are  lost  in  the  open  ocean  alaort 
so  soon  as  they  touch  the  salt  water.  In  this  case  stake-netofle 
not  prohibited,  if  they  be  placed  away  from  the  immediate  mostk 
of  the  river,  though  situated  where  the  sea  ebbs  and  flows.  Tk 
ebbing  and  flowing  wont  of  itself  render  them  unlawful,  becaue 
they  may  be  within  the  sphere  of  this  phenomenon,  and  yet  in  tk 
pure  and  undoubted  sea. 

^  In  the  fourth  place,  there  are  examples  in  which  the  junctunof 
the  fresh  water  and  the  salt  does  not  take  place,  as  in  the  case  hst 
put,  at  the  edge  of  the  open  ocean,  but  far  up  in  the  land,  wkie 
the  river  loses  itself  in  arms,  or  in  bays  of  the  sea.  These  poitaoM 
of  the  ocean  become  what  are  called  arms  of  the  sea,  merely  k 
cause  they  happen  to  be  enclosed  within  ridges,  which  guide  didr 
waters  into  the  interior.  But  this  circumstance  does  not  nak 
these  arms  identical  with  estuaries.  They  are  the  sea ;  and  faeiif 
so,  these  machines,  if  placed  in  or  on  the  arms  of  the  sea,  as  fr 
tinguished  from  the  estuaries  of  rivers,  are  not  unlawful  Wkt 
shall  be  held  to  be  an  arm,  and  what  an  estuary,  is  a  question  at 
fact  for  you.  All  I  say  as  to  the  rule  is,  that  if  there  be  an  an 
distinct  from  an  estuary,  then,  in  that  arm,  or,  in  other  wonli,  ia 
that  portion  of  the  sea,  these  fixed  traps  are  not  illegal 

*  The  substance  of  these  rules  is  nearly  this, — ^that  to  make  tk 
particular  engines  with  which  we  are  now  dealing  unlawful,  itmatf 
be  proved  that  they  are  in  a  river,  or  in  its  estuary,  whether  with- 
in the  channel,  or  on  the  sands  made  dry  by  the  ebbing.  It  ntk 
pursuer^s  business  to  prove  that  they  are  so  placed^  If  he  ikl 
fail,  the  defenders  may  have  nothing  to  do.  But  if,  not  oodM 
with  relying  on  the  pursuer^s  failure,  the  defenders  choose,  tky 
may  show,  and  they  have  tried  to  do  so,  that  their  structures  iff 
truly  in  the  sea — ^whether  the  open  sea,  or  in  one  of  its  anas  or 
bays — and  if  so,  they  are  lawful. 

*  In  short,  a  river  does  not  lose  its  legal  protection,  in  refaenee 
to  salmon-fishing,  merely  by  being  met  by  the  advancing  tide,pnh 
vided  this  be  within  what  are  called  (though  usually  by  two  Latii 
words)  the  jaws  of  the  land,  and  provided  the  relative  sise  of  tk 
river,  and  the  other  circumstances,  shall  satisfy  a  jury,  that,  as 
the  whole,  the  space  is  river,  including  in  this  term  its  eitMiy* 
And,  on  the  other  hand,  the  sea  does  not  lose  its  privilege  mentj 
because  a  river  flows  into  it,  or  flows  through  one  of  its  anna  * 
bays,  where  the  tide  ebbs  and  flows,  provided  the  relative  fltfU- 
ness  of  the  stream,  and  other  drcumstances,  shall  satisfy  a  joTt 
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*  duft  on  the  whole,  the  space  is  sea  and  not  river,  or  the  continaa-  lO  July  1838. 

*  lion  of  a  river  through  its  estuary,^  '"'^-^^r*^ 

The  defenders  ^  excepted  to  the  aforesaid  opinion  and  direction  ^'^horw!  ^' 

*  wS  the  said  Lord  Cockbum,  and  did  maintain  that  the  said  Lord         — 7- 
«  Cockbam  ought  not  to  have  directed  the  jury  in  point  of  law,  that    ^'"*^'^' 
^  the  engines  set  forth  in  the  issues  were  illegal  if  placed  in  estuaries; 

^  according  to  the  aforesaid  description  and  definition  of  them.  And 
<  did  also  except  to  the.  said  change,  in  so  fiir  as  it  did  not  direct  the 

*  jury  that  the  prohibitions  of  the  statutes  could  not  extend  lower 
«  down  than  to  the  point  where  the  fresh  water  of  the  river  joined 
^  the  salt  water  of  the  sea  at  low  ebb  tide,^  maintaining  that  the  Tay 

case  (Duke  of  Atholl  and  Others,  March  7, 1812,  F.  C June  16, 

1816,  5  Dow,  282— and  Feb.  4,  1817,  F.  C.)  was  decided  on  spe- 
cialties,  and  could  not  rule  the  present  case. 

The  respondents  answered^  that  the  Tay  ease  was  an  authoritative 
precedent,  which  excluded  the  doctrine  of  the  exceptors,  and  that 
the  charge  was  correct. 

The  Court  ordered  cases,  and  directed  them  to  be  laid  before  the 
other  Judges,  when  the  following  opinions  were  returned:  — 

The  Lords  JusHee-Clerk^  Gtenlee^  JUeadawbank,  Medwyn^  FtU-  Opmion  of 
itrtoHy  Jeffrey^  and  Cuningkamei'^We  are  of  opinion,  that  the  Sj?*^'^ 
first  ground  of  exception,  touching  the  evidence  of  Mr  Buchanan  the 
engineer,  cannot  be  sustained,  and  that  the  UU,  so  far  as  rested  on 
this  ground,  should  therefore  be  disallowed* 

As  to  mere  calculations,  or  statements  of  averages,  or  general  re- 
eults,  we  are  clearly  of  opinion  that  these  might  with  perfect  pio. 
priety  have  been  read  from,  or  referred  to,  by  the  witness,  though 
made  out  immediately  before  his  examination.  If  not  so  made  out 
indeed,  they  probably  must  have  been  framed  and  reduced  to  writ- 
ing* while  the  examination  was  going  on,  to  the  great  delay  and  em- 
barrassment of  the  proceedings. 

With  regard,  again,  to  matters  of  fact  and  observation,  it  is  ad- 
mitted that  the  original  notes  made  at  the  time  might  have  been  com- 
petendy  referred  to ;  and  the  witness  swore  distinctly,  that  the  re- 
port to  which  he  did  refer  was  mad^  up  entirely  from  these  original 
notes,  and,  though  not  literally,  was  ^  in  substance  the  same.^  The 
defender  did  not  attempt  to  test  or  discredit  this  statement  by  call- 
ing for  the  original  notes,  or  by  any  ftirtfaer  examination ;  and  the 
atfttement  must  therefore  now  be  taken  for  true*  The  result  is,  that 
he  spoke  from  a  transcript  of  the  original  notes,  made  cmrefiilly  by 
himself. 

As  to  the  separate  oljection,  that  the  wioicsg  reiimred  only  to  a 
printed  copy  of  the  report,  and  not  to  the  original,  and  that  there 
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TO  Jiiiy  1BS8.  migfiit  have  bemi  Tamii€ei&  or  «novf  m  pAtkAng-  m'tntiacdiiMgif^ 
are  of  opiition,  that  the  d^fendera  iia^e  not  i||m%dMiiMd«ii8  k  adn- 
Ulilioii  to  iiigiBt  on  tlri«  objection,  inattntwh  «ft  tboi^'  bM^tiot  8^|;ilt 
t»  aso^iilaffn*  from  the  witness  himseUv  or  <Hbcrwi|ei  sin  wlwt  wa3f  ik 
aconracjf  tf  tbe  copy  had  been  tested.  The  wimessreMpPeadysweas 
that  the  print  before  him  wan  a  copy  of  the  r^ntt  prqianed  hy  hk 
from  bis  original  field-notes ;  and  we  are  of  opinioii  Mk  mast  not 
be  taken  to  mean  that  it  was  a  correct  copy,  and  that,  tf  behadka 
farther  interrogated  on  the  subject,  he  would  h«ve  proved  this,  hj 
specifying  tbe  collations  or  other  means  by  wiiich  its  oonectncM  W 
been  established.  The  defenders,  we  think,  iumng' pvopoBsd  so 
such  interrogatories,  are  not  now  entitled  to  bold  that^  ia  positinif 
swearing  that  it  was  a  copy,  the  witness  was  swearing  to  a  Itact  iHsrii 
he  had  no  sufficient  means  of  knowing :  or  to  assume  tfaeexisMK 
of  varianees  or  errors,  without  proof,  either  of  Aehr  adtosl  entaMe, 
or  even  of  its  being  possible,  ftma  the  way  ia  which  ithe  cop^  «u 
prepared,  that  they  might  have  existed. 

The  report,  it  should  also  be  observed,  was  not  laid  befcttAt 
jury  as  a  piece  of  documentary  evidence,  in  which  case  theksKasto 
primary  and  secondary  evidence  might  have  applied,  but  wis  SNt^ 
ly  referred  to  by  th«  witness  to  refresh  his  memory ;  tbe  only  fsh 
pet  evidence  on  the  matters  which  it  might  cowtaia,  'h^ii^*  kia  iti 
oral  deposition,  and  nothing  more.  •     >>  ii  ')  •  • 

'.  A«r  to'tlie  argumeaft  in  the  case  for  the  dsfoidetu^  llMll4fy:iiaSi 
at  ait  i6^nes,'  entitied  to  cm  the  papev  velbrwd  to,  snai  t^H/A^m^ 
«(^ine  the  wlitieils  on  its  contents.  It  seems  to  uaitoifae  ^aiOiUifli^ 
answer,  that  it  is  nowhere  stated  in  the  biH  of  Mku^tiintiJtiistrAijf 
ever  asked  to  see  that  )»aper,  at  proposed  to  go  hittf*anch'<crti»ki 
mmation;  and  the  bill  being  necessarily  held  to  aet'^ftrdi^att^ik 
Aicts  on  which  ocoeptkms  are  to  be  raised,  H  is  plainly  >iiiuHiyilitt 
for  the  Court  now  to  go  into  any  other  averments,  evaa  if  tfadsMBA 
were  admitted  (as  it  is  bere^sitively  denied)  by  the  €qppDSils2|Si)r* 

We  are  tbet«fere  clearly  of  opinion,  that  non^  of  the  •  fAimlt^ 
e:frceptioti  as  to  Buchanan^  testimony  have  been  estaidiflbeAyWi^ditf 
the  bill  as  to  these  shouM  be  diannssed. 

II.  With  regard  to  tshe  second  gft>«ad  of  ezneptioayM  tbatidM- 
ing  to  the  directions  in  point  of  law  which  the  Jildga  aMnssd  Is 
the  Jury,  on  the  merits  of  the  cause,  there  may,  tat  fcst  aighlf  ip- 
pear  to  be  a  little  more  diiBeulty.  But,  on  the^  ftilleat  aonsidmMBi 
we  have  come  to  the  opinion,  that  the  defenders  :hav9-'laikd  -in  lb 
point  of  the  oasealse ;  and  that  the  bill-ottgbt,fthctfelbae,  to'bsdi- 
allowed  in  totoi  ■■••.■■■  «    ;-. ■  •'. .  >i-j 

*  Wwtf  wero  satiifiiedfindeed^  as  the  defenden^basstioansittde^Fiit 
the  true  import  ef>ithe> whole  dikwctidn  in '^pointr'af ^  law,{wii^*ite 
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wbmnever  a  mer  terminiitod  ui  aa  estuary,  ibe  only-  thing  to  be  leok«-  l<^  ^^y  1^ 
ed  to,  »  detenituiteg  whether  stake-nets  placed  ki  such  estuary  were     ^>«-v"*^ 
legal  or  illegal^  was,  whether  there  was  a  pvepmideraiice  of  salt  or  of    *Horoe..^ 
ftpsh  wattt  at  the  place,  we  should  certainly  have  had  great  difficulty       . — : 
IB  finding  this  to  be  a  correct  exposition  of  the  law.    But  we  think  consuitdd 
it  manifest,  that  such  is  not  the  import  of  the  directiaii ;  and  that  it  ^^^s^ 
nerer-  can  be  supposed  that  the  Jury  took  this  to  be  its  meamng* 

In  the  first  place,  there  is  nothing  whatever  in  the  passage  refer- 
red to,  as  to  the  connparalive  preyalence  or  predominance  of  salt  or 
of  fresh  water  in  a  river  estuary,  affording  the  only  true  criterion  of 
Aei  legality  or  illegality  of  stake-nets  in  such  a  situation.  What  the 
Judge  says  is  to  be  looked  to  is,  the  abeence  or  prevalence  of  the 
6eih  water  only.  We  think  it  quite  impossible  to  hold,  that  preva- 
lenoc'  here  means  presence  only ;  especially  when  such  a  substitution 
would  make  the  direction  more  questionable  than  aa  it  stands.  The 
word  prevalence,  in  fact,  is  too  plain  to  admit  of  interpretation ;  and 
the  Judge  told  the  Court  in  consultation,  that  he  meant  it  in  it?  na- 
tior^l  and  pUb  sense,  as  equivalent  to  pcedominanoe. 

Now,  even  if  we  could  hold  (as  we  certainly  do  not)  that  this 
sia^e  passage  contained  the  only  direction  in  law  which  the  Judgie 
gave  to  the  Jury,  and  that  it  could  not  be  qualified  or  explained  by 
what  weoJI  before  or  came  after,  we  are  not  prepared  to  say  that  it 
would  have  been  absolutely  unsound  or  ertoneoiis.  .It  was  eonfes- 
sediy  ai^piied  only  to  the  case  of  a  river  termiaajling  r  jm  an  estuary, 
jBrtca  fisnoes  Icarse :  and  is  supposed  to  have  been  given  a4  a  critericm 
far  judging  whether  that  estuary  was  sea  or  jvtery  in  the  sense  of  the 
laws  about  salmon^fiahin^i.  Now  if,  in  snob  an  estuary,  there  is  ab- 
sakitely  no  sensible  admixture  of  fresh  w«ter  whatever,  when  the 
lides  are  ebbing  and  flowing  (and  it  is  plain  thai  this  is  the  only 
thag  that  could  be  meant  by  the  absence  of  fresh  water,)  we  can 
scaieely  conceive  a  more  decided  proof  that  an  estuary  of  such  a  de- 
soriptioa  cpuld  not  be  considered  a^  a  river,  in  the  sense  of  the  laws 
refenied  to.  On  the  other  hand,  if,  during  the  ebbing  and  flowing 
of  the  tides,  and  in  the  average  condition  of  the  waters,  the  fresh 
water  actually  predominates,  or  forms  more  than  a  half  of  the  whole, 
k  seems  almost  as  diflicult  to  hold  that  such  an  estuary  could  ever 
bd  Mgaixted  as  the  sea,  or  an  arm  or  branch  of  the  sea. 
t :  But  the  substantial  ground  on  which  we  have  come  to  think  that  this 
exception  must  be  disallowed,  is,  that  this  part  of  the  direction  tnust 
•dearly  be  taken  along  with  all  that  relates  to  the  samenuUter  in  the 
context;  and  that,  when  so  taken,  it  is  quite  plain  that  the  absence 
or  prevalence  of  the  fresh  water  is  not  meant  to  be  held  as  the  only 
'thing  to  be  looked  at,  but  only  as  a  very  material  circumstance  to  be 
attended  to,  alMig  with  all  the  other  cireumstances  fyom  which  the 


852 


DECISIONS  OF  THE 


No.  133. 


MackenEie  v. 
Home. 

OpinioD  of 

Consulted 

Judges. 


10  July  1038.  Jury  were  to  form  tbeir  own  oonclosion  as  to  the  qnestiaii  of  fact, 
Whether,  on  the  whole  matter/ the  estuary  in  question  partook  moie 
of  the  character  of  a  riyer  or  of  the  sea  ? 

That  this  is  the  way  in  which  such  a  direction  is  to  be  dealt  vith, 
can  admit  of  no  doubt.  Detached  words  are  not  to  be  separated  from 
the  context ;  nor  inaccurate  or  imperfect  expressions  catched  at,  to 
obscure  or  apparently  contradict,  what  every  one  must  have  seen  to 
be  the  clear  meaning  of  the  whole,  when  taken  together.  There  aie 
other  instances  perhaps  of  such  expressions  in  the  direction  dow  is 
question  ;-^*as  where  the  Judge,  after  describing  estuaries  merdy  as 
spaces  intermediate  between  the  proper  river  and  the  proper  sea,  and 
where  salt  and  fresh  water  are  mingled,  says  generally,  and  appareatlj 
without  limitation,  that  such  engines  as  the  defenders'  *  are  unlawful 

*  in  these  estuaries.^  But  though  this  seems  to  be  absolutely  stated 
as  law,  it  is  plain,  from  what  follows,  that  nothing  more  is  meant 
than  that  they  may  be  unlawful  in  such  situations.  For  veiy  sood 
after  comes  the  passage  so  much  relied  on,  where  it  is  said  that  the? 
are  only  unlawful,  though  in  an  estuary,  if  the  fresh  wftter  preTfih 
or  preponderates ;  but  not  unlawful  if  there  are  indications  of  any 
fresh  water,  though  in  an  estuary.  The  correction  or  qualificatioa 
of  the  inaccurate  expression  follows  here  a  little  more  closely  aftet 
that  expression,  than  in  the  case  now  in  dispute :  But  we  think  it  is, 
in  the  last  case,  if  possible,  still  more  complete  and  decisive. 

In  the  first  place,  the  Judge  states  distinctly,  in  the  very  begin- 
ning of  his  exposition,  that  the  law  *  permits  or  condemns  those  ma- 
'  chines,  according  to  circumstances;  and  that  the  determination  of 

*  these  circumstances  is  the  proper  province  of  the  Jury.**  He  then 
informs  them,  that  in  a  proper  river  they  are  clearly  unUwfiil ;  and 
proceeds  to  state  the  effect  of  their  being  in  an  estuary,  in  the  waf 
already  referred  to.  He  then  speaks  to  the  case  of  an  arm  of  the  sea, 
which  has  this  much  in  common  with  an  estuary,  that  it  is  intia 
fauces  terrae ;  and  distinctly  tells  them  that  what  *  should  be  held 
'  to  be  an  arm  of  the  sea,  and  not  an  estuary,  is  a  question  of  fiict  fiv 

*  them.'  But  the  most  important  and  decisive  passage  is  that  whidi 
closes  the  whole  direction ;  and  in  which,  professedly  resomiiig  tk 
whole  substance  of  what  had  been  previously  said,  and  apparentlj 
for  the  very  purpose  of  removing  ambiguities,  or  supplying  defects, 
he  again  recurs,  though  in  a  different  form  of  expression,  to  the  ab- 
sence or  prevalence  of  the  fresh  water ;  but  takes  care,  in  this  final 
summing  up,  to  state,  twice  over,  that  it  is  not  the  only  thing  to  be 
looked  to,  but  is  always  to  be  uken  along  with  the  whole  other  Of 
cumstances  of  the  case.   The  words  are — ^  In  short,  a  river  does  not 

*  lose  its  legal  protection  merely  by  being  met  by  the  advancing  tide, 

*  provided  (ist)  that  this  be  within  what  are  called  the  jaws  of  tbe 
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^  land,  and  provided  {M)  that  the  relative  sise  of  the  river,  and  (3d)  10  July  1838. 
^  the  other  circumstances,  shall  satisfy  a  jury,  that  on  the  whole  the    ^*^V^ 

*  space  is  river,  including  in  this  term  its  estuary  ;  and,  on  the  other    ^Hwne!  ^ 

*  hand,  the  sea  does  not  lose  its  privileges,  merely  because  a  river       ; — 

*  flows  into  it,  or  flows  through  one  of  its  arms  or  bays,  where  the  cons^ted 
^  tide  ebbs  and  flows,  provided  (Ist)  the  relative  smallness  of  the  Judges. 

*  stream,  and  (2d)  the  other  circumstances,  shall  satisfy  a  jury,  that 

*  on  the  whole  the  space  is  sea,  and  not  river,  or  the  continuation 

*  of  a  river  through  its  estuary/ 

After  this,  it  seems  to  us  impossible  to  doubt  that,  when  it  waa 
previously  said  that  *  the  thing  to  be  looked  to^  was  the  absence  or 
prevalence  of  fresh  water,  it  was  only  meant,  and  must  have  been 
understood  by  all  who  heard  the  direction  to  the  end,  that  it  was  *  the 
^  great  or  principal  thing,^  but  to  be  taken  into  view  abng  with  all 
the  other  circumstances;  not,  in  short,  a  legal  or  exclusive  criterion, 
but  merely  a  very  important  element  in  judging  of  the  complex  ques- 
tion of  river,  estuary,  or  sea.  It  is  to  be  observed,  that  it  is  not 
said,  even  in  the  previous  passage,  to  be  the  only  thing  to  be  looked 
to,  but  simply  that  it  is  the  thing — a  form  of  expression  quite  com- 
mon for  signifying  the  chief  thing :  as  when  it  is  said  that  the  thing 
to  be  looked  to  in  a  witness  is  veracity,  or  in  a  lawyer  skill  or  learn- 
ing; these  expressions  certainly  could  never  be  conceived  to  imply, 
that  intelligence  or  exact  memory  was  of  no  consequence  in  the  for- 
mer, or  honour  or  honesty  in  the  other.  If  the  passage,  therefore, 
stood  unexplained  by  any  other,  we  should  think  that  this  was  its 
£Gur  meaning.  But  when  the  whole  direction  is  resumed  and  sum- 
noioned  up,  in  the  anxious  and  accurate  words  which  we  have  cited, 
we  think  there  is  not  even  a  pretext  for  saying,  that  there  could  be 
any  doubt  or  mistake  about  the  matter. 

We  are  also  very  clearly  of  opinion,  that  the  law,  as  suggested  in 
the  bill  of  exceptions,  is  not  that  which  it  was  the  duty  of  the  Judge 
to  state  to  the  Jury,  as  applicable  to  the  case  before  them. 

Lord  Moncreiffi'^^I  entirely  concur  in  the  first  part  of  the  above 
opinion. 

I  also  concur  in  the  second  part  of  it,  but  with  the  following  ex- 
planation. Taking  the  charge  as  an  entire  whole,  and  looking  to 
the  substance- and  result  of  it,  I  think  that  it  amounts  to  this,  that 
in  this  question,  the  estuary  of  a  river  is  to  be  considered  as  a  part 
of  the  river ;  that  stake-nets  placed  in  such  an  estuary  are  illegal ; 
and  that  the  question,  whether  the  partictdar  place  or  part  of  the 
water  condescended  on,  is  in  the  estuary  of  the  river  or  in  the  sea, 
is  a  question  of  fact  for  the  consideration  of  the  Jury,  depending  on 
all  the  various  circumstances  which  may  have  been  brought  before 
them  in  evidence.     Viewing  it  in  this  light,  I  have  come  to  be  of 
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10  July  1838.  opinioii,  that  the  observations  made,  or  the  itiere  fette  of  ^xjmMm 

'^^  ^'     ewployed,  in  pointing  out  any  of  the  patticctlat  dircutostaiMseft  feq^- 

*Honie.'  ^    J*^g  attention,  ought  not  to  be  regarded  as  laying  doim  to  die  Jwy 

.-7~        any  unbendimr  rule  of  law,  in  opposition  to  the  whole  scope  and  Tery 

Opinions  U         \i  V^-  ^  i.      V  .  - t 

Consulted  pi^^se  concluston  of  the  charge,  so  as  tn  any  manner  to  control  or 
Judges.  fetter  the  judgment  of  the  Jury  on  the  question  of  ft«t  expreseljf 
left  to  their  determination  on  the  whole  evidence ;  and  ttiercfiae^ 
that,  supposing  that  there  may  be  some  inaccuracy  of  ^KprettEen,  ac- 
cording to  the  opinion  of  the  Court,  in  the  particidar  passikgeof  Ae 
charge  excepted  to,  in  so  far  as  the  learned  Judge  may  6Mm  tokaie 
attached  more  weight  than  is  justly  due  to  one  particolitt'  riiturt- 
stance,  as  a  test  of  the  stake-net  bcJng  in  the  estuary  of  the  iker, 
and  not  in  the  sea,  that  does  not  afford  a  good  ground  cyf  eHeeptioir  la 
the  charge  generally,  in  so  far  as  it  is  a  charge  on  the  law  of  the  atte. 
But  I  think  it  necessary  to  qualify  my  concurrence  1^  obaei^iaig, 
that  in  so  far  as  it  may  be  held  to  be  laid  down  or  strong^  inupBM 
in  the  above  opinion,  that,  if  that  part  of  the  charge  wlhrerehi  it  is 
Said,  that,  in  the  question  whether  it  is  the  estuary  of  the  tt^et  or 
not,  *  the  thing  to  be  looked  to  is  the  fact  of  the  abseti^  ^r  ^va- 

*  lence  of  the  fresh  water,  though  strongly  impregnated  widl'  sdt: 

*  Now  where  this  fresh  water  prevails,  though  in  the^siMry,  Uiese 

*  structures  are  illegal,'  had  stood  alone  as  the  substabce  Of  thcj^cfittq|^ 
it  would  not  have  been  liable  to  exception — I  cannbt  agree'  in  1^ 
opinion,  because  I  think  that  the  fact  thuto  rested  on  is  boih  in  its 
nature  exceedingly  loose,  as  affording  any  legtil  or  deteMve'  Mfeia 
the  question ;  and  i^en  when  definitely  ascertained,  la  not  soeb  a 
test  as  could  invariably,  or  in  all  circumstances,  lead  a  jury  te  a  cor- 
rect result. 

But  being  on  the  whole  inclined  to  think  that  thatpartieiiltf  p*rt 
of  the  charge  ought  not  to  be  so  considered,  I  am,  on  Ml  eoBfidett- 
tion,  of  opinion,  that  the  exception  should  be  disdlowed. 

I  have  no  doubt  that  the  law  suggested  in  the  bill  of  ne^pdMs 
is  not  that  which,  conristently  with  the  decisions,  it  cottld  be  tHe 
duty  of  the  Judge  to  lay  down  to  the  Jury. 

Lord  CoclAum. — I  have  only  to  state,  that  the  oopstiUMimi  pal 
upon  the  charge  in  the  preceding  opinion  gives  it  the  meaniiig'^lfcifc 
it  was  intended  to  convey ;  and,  that  thus  understood,  I  have  kiorl  Aeen 
ground  for  thinking  it  wrong. 

On  the  case  coming  before  the  Court  after  these  opikiiona  tad  iMn 
returned, 

Lord  President. — This  is  the  case  upon  the  Utt  of  dxtie^Ma 
The  first  point  is  in  regatd  to  Mr  BochananV  tbAifiiiiy;'''Tfte 
whole  Judges  eoncnt  in  opinion  as  to  thiis  ffirst  faraadl  ift^eume^ 
Theit  words  are,  '  *We  areof  opinion  that  th^'p^ei^iti'f^roMdtfcaF^ 

*  ccption,  touching  the  evidence  of  Mr  Buchanan,  the  engineer,  can- 
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^.^l9i»b^  acifiUjai;il;,4od..lhe  biU^  .90  far  as  rested,  on  this  gn^Mm^?  ^^^^^l  }^' 

*  a^vJd  tboneforie  be  disallQ^wecU"    This  is  sigz&ed  by  aU.  the  Juxiges  ^^^TT^^^ 
^9^ptJ«ordMoncr^i^Flu),  h^wev^^wys,  ^leoidrelyconc^irint^^  '  Horn'.^'^' 
^  fiosf.part  «f  the  above  opixuan.'     That  point. is. therefore  settled      ^  iiij^of 

«  .  Now  the  next  point  in  the  bill  of  exceptions  relates  to  the  except  the  Court. 
tkm^  in  point  of  law  to  the  Judge's  address  to  the  Jury.  Lord  jVloip. 
oreiff  staies  his  opinion,  with  a  certain  qnalification,  to  be  that  of 
the  other  Judges,  namely,  that  the  bills  should  be  disallowed  in  toto. 
The  first  part  of  the  opinion  of  the  consulted  Judges  is  sigi^  by 
•U  their  X-ordships,  except  Lord  Moncreiff,  who,  however,  iu  his 
slateroent  concurs  with  them  in  the  first  part  of  their  opinion ;  and 
b«  conom.also  in  the  second  part  of  their  opinion,  but  with  the  fol- 
lowjiqg  cg^plaiMttion :— ^  But  I  think  it  necessary  to  qualify  ray  concur- 
^  .re^ce  by.  observing,,  that  in  so  far  as  it  may  be  held  to  be  laid  down, 
^.j^ .  stiri»ngly  implifsd  in  the  above  opinion,  that  if  that .  parf  of 
^.  thiS  chai^  wherein  it  is  said  that  in  the  question  whether  it  is  the 

*  estuaiy  of  the  river  or  not,  ^  the  thing  to  be  looked  to  is  the  fact 
^*  of  ttve  absence  or  prevalence  of  the  fresh  water,  though  strongly 
*^  io^pregnated  with  salt/  Now,  <  where  this  fre&h  water  prevails, 
^*  l^hoifih  in.  the  estuary  these  structures  are  iUegaV  had  6too4  alope 
^  w  th^  suhstaqice  of  the  charge,  it  would  not  have  been  )iable  to  ex<- 
f'.ccption*;  I  cannot  agree  in  that  opinion,  because  I  think  that  jtbe 
^  fact,  thus  reated  on  is  both  in  its  nature  exceedingly  loose,  as  afibrd<- 
^  ^og  {my  legal  or  decisive  rule  in  the  question,  and  even  when  de- 
<  finitely  ascertained,  is  not  such  a  test  as  could  invariably,  or  in  all 
'  circjamstances,  lead  a  jury  to  a  correct  result.  But  being  on  the 
<•  whole  inclined  to  think  that  that  particular  part  of  the  charge 

*  ought  not  to  be  so  considered,  1  am,  on  fiill  consideration,  of  opi- 
f  pion,  that  the  exception  should  be  disallowed^  Lord  Cockbum 
adheres  altogether  to  his  charge ;  so  that  in  fact  the  case  is  deter- 
mined by  those  opinions.  I  entirely  concur  with  them  in  opinion. 
I  think. the  charge  much  more  clear  than  I  could  have  made  it. 
These  salmon-laws  are  very  difficult  of  interpretation.  Some  relate 
to  stake-nets  in  salt-water  where  the  tide  ebbs  and  (lows,  and  others 
ftQ^Btake-Aots  in  fresh  water  where  the  tide  ebbs  and  flows.  I  think 
ibey  are  exceedingly  difficult  of  interpretation. 

L&rd  GiUies. — I  also  concur  in  the  opinion  of  the  consulted  Judges, 
although  I  think  the  sense  in  which  the  presiding  Judge  used  the 
lecm  estuary  was  a  matter  for  serious  consideration. 

Lord  Corehouse. — 1  concur  in  opinion  with  the  consulted  Judges;, 
biu  nvith  th«  explanation  given  by  Lord  Moncreiffi  I  da  nQt  think 
amit  the.  law  laid  dow^  by  the  Judge  should  b,e  Bfit  aside.  One  circum*- 
8S4i)c«,:b«t  ^^^  the  «hief  circums|aii^e  to.  be  attended  to  is,  whether 
4^ti.vi^^, or  fresh .Wfter  preyails.  If  that  h^d  h^n  the  chief  circum^ 
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10  July  1838«  stance  attended  to  in  the  case  of  the  Tay  fishings,  the  case  codd 
not  have  been  decided  as  it  was ;  but  it  is  a  circumstance  which  may 
be  attended  to,  and  which,  perhaps,  in  the  case  before  us,  may  have 
been  attended  to  by  the  jury*  All  the  rest  of  the  charge,  with  the 
exception  of  the  part  about  the  prevalence  of  salt  or  fresh  water, 
which  I  do  not  not  consider  as  a  proper  or  exclusive  eriterioB  in  aD 
cases,  I  hold  to  be  well  founded  and  exceedingly  well  expressed. 

Lord  Mackenzie. — ^I  concur  with  the  opinion,  with  the  ex^ana- 
tion  given  by  Lord  Moncreiff,  and  in  the  opinion  expressed  by  Lord 
Corehouse. 

Lord  President — Disallow  the  exceptions* 

The  Court  accordingly  disallowed  the  bill  of  exceptioBs;  bat, 
though  not  without  diiBculty,  refused  to  award  the  expenses  of  dis- 
cussing the  bill  in  favour  of  the  pursuers. 

Lord  Ordinary,  Cockbum.  Act.  Dean  o/Fac,  fffqpe,J  RoberUon,  B,  «/•  RaHerttm, 

Alt.  SoL'Gen.  iRut?urfurd,)  M^NeiU^  Wood,  Ivory ^  Andertom^  TaU.         J.  Bmnga, 
S.S.C.,  T,  ^  W.  FerrUr,  W.  S.,  Gibson-Craigty  FTardiaw^  j;  Dalziel,  W.&,  awi 

W.  Mackenzie^  W.S.,  Agents. 

C.R 


Judgment 


SECOND  DIVISION. 


No.  CXXXIV. 


\0thJufyl8SS. 


WILLIAM  SHANKS  and  Others, 

c^ainst 
ANDREW  THOMSON. 


NarratiFe. 


Arrestment — Aliment  —  Stat,   IV.   Vict,  c   41.- 

stances  where  a  summons  having  been  raised  fir  fumislmgij 
amounting  to  Z.  800,  against  a  Cotton  Spinners'*  AssociaHon^  ond 
the  members  or  partners  thereof ^  1100  in  number^ — and  corral 
ments  used  for  the  whole  amount  in  the  hands  of  the  masters  ^ 
several  of  the  defenders^^the  arrestments  were  loosed  in  toto  as 
nimiotis  and  oppressive. 

Question  raised  biU  not  determined — What  portion  of  the  weddg 
wages  earned  by  operative  cotton  spinners  should,  as  necessary 
for  their  subsistence^  be  deemed  alimentaryy  and  not  liable  to  ar^ 
restment  f 

A  SUMMONS  before  this  Court  was  raised  by  ^  Andrew  Thomsoi 
*  victualler,  Bridgeton  of  Glasgow,  pursuer^  upon  and  against  the 
^  society  or  association  designated  ^  the  Association  ef  Operative 
'^  Cotton  Spinners  of  Glasgow  and  neighbourhood/  and  the 
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'  after  named  and  designed  members  or  partners  thereof,  and  as  in-  lo  July  183& 

*  dividuals.  viz.'  (then  follow  the  names  of  nearly  eleven  hundred    '^  v  —' 
defenders)  *  operative  cotton  spinners,  defenders^  and  setting  forth    Thomson. 

*  that  the  said  defenders  are  partly  indebted  and  resting-owing  to        - — 

*  the  pursuer  the  following  sums  of  money,'  viz.  Primo,  L.  786,  7s.    "™  ^®' 
lOd.  ^  the  price  of  meal  and  bread  furnished  by  the  pursuer  to  the 

members  of  the  said  society  or  association,  at  their  request,  and  for 

*  their  use  and  behoof,  and  on  the  order  of  the  committee  of  ma- 
nagement or  committee  of  supply,  of  the  said  association,'  conform 

to  account,  under  deduction  of  a  balance  paid  to  the  pursuer,  "  and 
'  on  accoimt  of  the  said  furnishings,  and  with  a  view  to  the  payment  of 
^  the  balance  thereof  remaining  unpaid,  the  said  Alexander  M^Do- 
^  nald!  (and  seven  others  named,)  *  in  virtue  of  the  powers  vested  in 
^  them,  as  acting  members  of  the  committee  of  management  or  com- 
^  mittee  of  supply  of  the  said  association,  granted  the  pursuer  two 
<  promissory-notes'  for  L.  215,  and  L.  4S5,  13s.  lOd.,  payable  at 
three  and  twelve  months  respectively,  and  both  of  which  were  pro- 
duced and  founded  on.  Secundo^  L.  210,  ^  being  the  price  of  oat- 
^  meal  fiimished  by  William  Baird,  grain-merchant,  Glasgow,  to. the 
^  members  of  the  said  association,  at  their  request,  and  for  their  use 

*  and  behoof,  and  on  the  order  of  the  committee  of  management  or 

*  committee  of  supply  of  the  said  association,'  conform  to  account 
produced  and  founded  on.  ^  And  which  account  the  pursuer  ac- 
'  quired  authority  to  receive  and  discharge,  conform  to  the  said  Wil- 
^  liam  Baird's  holograph  writing  to  that  effect,  annexed  to  the  ac- 
^  count ;  and  on  account  of  the  said  furnishings  by  the  said  William 

*  Baird,  and  authority  granted  by  him  to  the  pursuer  to  receive  pay- 

*  ment  of  the  price  of  the  said  meal,  the  said  Angus  Campbell  (and 
four  others)  ^  in  virtue  of  the  powers  vested  in  them,  as  acting  mem- 
^  bers  of  the  committee  of  management  or  committee  of  supply 
^  of  the  said  association,  accepted  a  bill  to  the  pursuer  for  the 

*  said  sum  of  L.  210^  at  four  months  date,  and  *  which  bill  is  pro- 
^  duced  and  founded  on ;  and  which  bill  the  said  Peter  Don  (and 

<  five  others)  as  members  of  the  committee  of  management  or 
^  committee  of  supply  of  the  said  association,  and  as  individuals, 
^  became  bound  to  pay,  conform  to  their  letter'  (date  given,)  here- 
with produced  and  founded  on,  addressed  to  *  the  said  William 
^  Baird,  the  then  holder  of  the  said  bill,  and  to  which  letter  the  pur- 

*  suer  has  now  acquired  right.'  The  summons  concluded,  *  Where- 
^  fore  the  said  society  or  association,  designated  the  Association  of 

<  Operative  Cotton  Spinners  of  Glasgow  and  neighbourhood,  and 
^  the  various  persons  before-named  and  designed  members  or  part- 
^  ners  thereof,  and  as  individuals,  defenders,  ought,  &c.'  to  make  pay- 
ment to  the  pursuer  of  the  two  sums  above-mentioned,  with  interest. 

The  summons  was  dated  and  signeted  on  S5th  April  183&    Ar- 
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JO  Jtily  I's^a  restittents  wefe  soon  aftibtniraFds  (mu  uponiiftddk  AipiSi^'  Sdiairiifth 

^^■^"V"^^    ^^y?)  ^fl^  '(^  tl>^  ^d  fiisraiBDaMy  in  dw  habdciof l»i<3i  df^aetaii^ 

Th^soB.    pi^oy^s,  to  the  extent  of  L.  80Qt  a^  dw  bjr  twntkiBon  iiinlMfV  ettpl^. 

iDait,-««'«rrestinenC8  bting  ihus  ui^  agttiist  about-  ISO  of  tbe  Md^ 

N^r^^^'  ^^^  Certain  of  the  defendm,  WiUlam  ShaniBa  and  od«m^<ifpbd 
to  the  Court  by  bilU  for  letters  of  looshig  arreadkieiitaCd  *  ditittMttf 
^  the  oomplamerB^  ^^es,  respectively  due  to  them  by  thrir'fisptet^e 

*  masters,^  *  or  at  any  rate  to  the  extent  of  the  imis  thut  May  teii6 

*  cessary  towards  the  cotnplaioer^a  snbeistanee.^ 

Defender*6  ^^  support  of  this  application  it  was  stated  that  the  paiMtf, 
P'«^  himseif  a  member  of  the  Cotton  Spinners^  Assodatiitti^  was  eoly  a 
nominal  party,  put  forward  by  the  comntttee  of  that  asMMiB* 
tioD,  in  order  to  concuss  tbe  complaincKS  (defenders)  into  tl^nt 
mission  of  their  liability,  by  subscribing  a  bend,  ca  olheft  M 
done,  for  their  share  of  the  large  debts  contracted  by  •the'  cmmA* 
tee,  whose  acts  the  complainers  repudiated,  and  wiiOBe'ida0toa'  M 
never  before  been  made  known  to  the  comphuneie*  Th^nesHMs 
pleaded  fofr  loosing  of  the  arrestmewts,  were  (L)  No  ddk  taamwM 
t(>the  puittuero  by  the  committee  could  be  valid  i^an»t^  stiyfuiff 
not  even  the  members  of  the  eommitlee  thenesdves;  (fs):Tbt 
{bPtnight  0i  weeUy  wages  arrested  were  aUmentury,  and  nsl  li^ 
rcMable^  '  (3.)  While  their  liability  for  a  debt  never  f^oasnoki^ 
them  individually  was  not  admitted  either  in  solidum  or  p&te$l^ 
their  (^thr  to  pay,  per  capita,  sums,  if  any  joatly  dne^  had  tieeh  ng/ba- 
ed,  and  tUeir  subecriptsons  had  been  required  te  a  bend  ti^'pay  lis. 
per  month  till  tbe  whole  debts  of  the  commictee  were  paid  e^  wlridi 
was  oppressive.  (4.)  If  the  action  conclttdes  against  the  tnomtert  ta 
solidum  it  is  groundless,  and  if  against  them,  per  eapita,  llOOiaMD- 
bef,  for  a  debt  of  L.  800,  an  arrestment  agaiuat  each  fori thlitsmD, 
sold  even  ati  arresttnent  for  L.  I  ea<^  if  the  debt  were  due "pe^^Sip- 
ta,  wouhl  be  vimieas  and  oppressive. 
Pursuer's  Tbe-pumuer  aruztfered^  that,  as  a  creditor  of  the  asae«aati<m,'(bf 

^^^'  iribich  he  was  not  a  meaaber),  he  was  entitled  to  eue  ica  oSt^^Mnss 

and  its  individual  associate  partners,  for  famis^ings  made  Rr  Ike 
general  and  individual  behoof  of  the  society  and  its  arienbei»''^4te 
he  admitted,  both  at  common  law  and  under  1  Vicu  c  41,  chat  Ae 
wages  of  the  defenders,  in  so  fov  as  necessary  for  their  subsistelide, 
are  alimentary,  and  not  avrestablo'-Muid  that  he  waai^ilfing,  sseM- 
jndicially,  to  have  released  the  ^nds  arrested  to  the'  eoeteatefBs. 
or  10s*  per  week  for  each  defender^  or  for  any  aflldetote  mli  Wlie 
fettd  by  the  l^ieriff,  but  that  the  ill  or  welkfoiinded-  naMreef  tk 
claiii  wsB' riot: mtttter-lior present 'dlficiissba';  '"'>  vii'-  'T'-''- 
Lord  ordi.  Tbe  Lord  CMinaky  pronounce  this/ikilM^ioi'^^*  Hi% 
'"^^r!"^' '  considered  ^  thib  btll,  mswers^  atid  wrto  predueM';  ^W<m^HtiM, 
^  remits  the  proceedings  to  the  Sheriff  Depute  of  Lanarkshire  u>  pe* 
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^Mie  the  biU<af  looidDg<  •  mrreatiaeiity  and  ihe-  attmnona,!  «i»  tKe  i^^^oiy  l^^s. 
^  idependeBCft  of  iirfaiob '  tl»  artesCnciito  ba/re  baen  used,  <«iid  ta  etH  gu^T^^^""*'^ 
^.qtire  nitot  tbe  oircnoMteriott  of  tbe  se^ml  defendetSy  #r  ef  tbe  TbomsoDl 
'  idiflbreift  seccioas  of  the  defendtanH  as  claasiBed  in  the  ranmon^  or  j^^^^i. 
^.  Oft  udmittiiig  lof  any  otber  classif calktti  more  apprcfiriaie^  and  Do  nary's  inte»- 

*  bear  ihe  patties  or  their  agents  tbeieon,  and  to  report  to  the  Lord  ^<^"^°^- 

*  Ordinary  what  weekly  allownnce  nay  be  reasonably  neeeasary  for 
'ithe  alinatpt  ef  each  elass  of  defenders^  ftom  the  wages  earned  by 

<  them ;  or  the  state  of  their  families  and  establiibmeiits  kept  by 
^  them.' 

.  The  Sheriff  (June  9, 1888,)  returned  a  ftill  report  of  his  inTesti- 
g^tion  into  the  situation  of  the  parties,  and  the  review  of  the  facta  gc^ 
nerally.  He  stated  that  the  rule  in  Lanarkshire  was  to  hold  12s  »- 
^pko^k  in  all  cases  as  the  alimentary  sumi  whatever  might  be  the  wages 
of  the  workman  or  the  number  at  his  family,  and  to  protect  all  pay* 
loetita  1^  the  master  to  the  workman  that  are  within  that  sum*  In  Ren«- 
ftiew  and  Dnmbartonshiresi  half  of  the  workmen's  wages  in  every 
case  are  held  as  withdrawn  from  arrestment,  whieh  last  ittte  the 
Sheriff  thought  less  advantageous  than  that  allowed  m  lionarkshtiew 
trh<  respondent  (pursuer)  lodged  <»bjections  to  this  report^  as  exeeed^* 
11^  the  limits  of  the  remit,  and  giving  a  view  of  the  fiicte  conneoled 
with  die  grounds  of  action^  not  tru^  and  not  Tekvant,  here  to 'be  en* 
qttiredi  nto. 

.  The  Loid  Otfdiaary ,  <  in  respect  of  the  general  notice  of  the  ques* 
*.  tion^  and- that  the  case  involves  interim  arrangements  afl^lAng  the 
sititereflts  of  a  numerous  class  of  avtisatia  labouring  fbr  fbeit  sub« 
*.  6isten€e»  made  avisandilm  with  the  case  to  the  Lords  of  ike  So* 

*  cond  Division/  with  the  folk>wing  note  c 

^  Tb6  present  is  certainly  a  very  unusual  eas^     It  involves  the  Lo'd  Onii. 

*  oonsideration  of  arrestments  used  on  the  dependenee  of  an  action  "^ '   ^^ 

*  brought  against  nearly  eleven  hundred  spinners,  and  other  opera* 
^  fives, in  the  cotton  manufacture  in  Griasgow,  at  the  instance  of  a 

*  victoiil^dealer  there,  who  says  that  he  famished  meal  amounting 

<  in  value  to  L«  860  to  the  association,  on  the  mandate  of  the  com- 
«  mittee,  during  the  well-known  strike  of  the  operatives  in  Glasgow 
Mb  1887*     This  confessedly  too  is  a  tentative  cUum  put  forward 

<  for  trial,  as  other  claims  to  the  amount  of  nearly  L.  6000  are  still 

*  Bfdd,  to  be  due  to  various  individuals  smd  to  have  given  credit  to 

*  the  association^  or  their  committee.    Upon  this  summons  the  pur-< 

*  $uer  has  used  arrestments  against  one  hundved  and  twenty  defend- 

<  ^rsi  to  the  amount  of  L.  800  Sterling  affeettng  eaeh.    The  d&* 

<  fenders  apply  for  the  loosing  of  these  anestmentSi  not  only  mpon 

*  tbe  Ute  Act»  (1  Vict.  cap.  41,  §•  1^)  which  deeliraa  ^  the  wagcb  of 
<<  labourers  and  mwiufacturen,  so  far  as  neoestiry  for*  their  subsist- 
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^  ence/  not  to  be  arrestable,  but  also  on  the  general  cbcamsunces 
of  the  case,  vhicb,  it  is  said,  warrant  a  very  great  and  Ubend  le- 
laxation  of  the  diligence. 

^  It  at  once  occurred  to  the  Lord  Ordinary  that  this  case  deaerfed 
very  grave  and  mature  consideration.  The  present  is  an  applki- 
tion  to  the  judicial  discretion  of  the  Court,  which  must  be  ex- 
cised with  a  due  regard  to  the  proper  aliment  of  the  operatiTes,  ai 
protected  by  Statute,  on  the  one  hand,  and  to  the  leg^  righti  of 
the  pursuer,  who  alleges  that  he  furnished  necessaries  to  the  <k- 
fenders  at  an  antecedent  period,  on  the  other.  But  in  so  &r  is 
the  loosing  applied  for  turns  on  the  Statute,  this  Court  has  not 
the  materials  forjudging,  either  what  are  the  circumstances  of  die 
defenders,  or  of  the  different  classes  of  these  parties,  from  die 
wages  earned  by  them,  or  what  are  their  requirements  for  aKmeot 
It  was  in  order  to  obtain  some  such  information  for  his  own  guid- 
ance, or  that  of  the  Court,  that  the  Lord  Ordinary  made  the  re- 
mit to  the  Sheriff,  which  has  produced  the  report  now  to  be  sob- 
mitted  to  the  Court. 

^  Accordingly,  the  Sheriff  has  made  a  report  which  unqnestioitt- 
.bly  shows  the  great  anxiety  that  he  felt  to  put  the  Court  fully  in 
possession  of  every  fact  supposed  to  be  necessary  for  the  right  de- 
termination of  the  present  ^summary  question.  It  is  evident  fron 
the  notes  of  objection  lodged,  that  strenuous  objections  are  to  le 
urged  against  the  report,  as  going  beyond  the  limits  or  intentioBS 
of  the  remit.  But  the  Lord  Ordinary  can  by  no  means  sanedos 
that  statement  However  the  remit,  in  the  hurry  of  judicial  bad- 
ness, might  be  expressed,  his  view  was  to  authorize  the  Sheiif  to 
inquire  into  on  the  spot,  and  report  on  every  circumstance  vhidi 
either  might  occur  to  himself,  or  be  suggested  by  either  party,  as 
proper  to  be  taken  into  consideration  in  this  extraordinaiy  caie. 
It  is  an  entire  mistake  to  suppose  that  the  Lord  Ordinaiy  meiDt 
the  report  to  be  confined  to  a  mere  table  or  vidimus  of  wages,  be^ 
cause  obviously  the  present  application  depends  on  various  odiercff- 
cumstances  competent  to  have  been  considered  before  the  statute  ns 
passed,  and  which  peculiarly  deserve  to  be  taken  into  view,  when 
arrestments  are  laid  or  threatened  over  the  weekly  wages  of  each 
of  many  hundred  men,  to  an  extent  greatly  more  than  they  en 
respectively  raise  for  their  whole  lives.  In  this  view  the  reporter 
has  discharged  his  duty  in  a  very  able  and  satisfactory  manner; 
while,  even  in  reference  to  the  objection  that  he  has  gone  into  a 
wider  scope  than  was  necessary,  it  is  obvious  that  he  was  led  into 
this  not  merely  from  the  general  importance  of  the  case,  but  ia 
some  measure  by  the  sutements  of  the  parties,  whom  he  was  boond 
to  hear  on  all  points  before  completing  his  report 
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*  Upon  the  question  itself,  as  now  prepared  for  consideration,  the  '^  ^^y  ^^^' 

Lord  Ordinary  can  probably  suggest  nothing  which  will  not  occur    g^J^^ 

to  the  Court  on  a  perusal  of  the  ample  materials  here  collected  for    Thomson. 

their  guidance.     He  can  only  state  the  views  on  which  he  would  j^^f^^^ 

probably  have  proceeded  had  the  matter  been  proper  for  the  dis-  naiy's  Note. 

posal  of  a  single  Judge. 

^  In  the^r^^  place,  it  is  supposed  that  in  this  early  and  prelimi- 
nary stage  of  the  proceedings,  the  relevancy  and  bona  fides  of  the 
pursuer,  as  an  alleged  furnisher  of  necessaries,  to  a  large  amount,  to 
a  committee  for  behoof  of  a  numerous  body  of  men  out  of  work,  must 
be  assumed.  At  present,  and  before  proof,  the  pursuer  cannot  be 
identified  with 'the  association,  and  still  less  with  the  illegal  acts  of 
any  daring  and  designing  members  of  it ;  and  it  must  be  taken  for 
granted  that  the  claim,  as  raised  in  the  summons,  may  be  ultimate- 
ly sustained. 

*  In  the  newt  place,  it  appears  to  be  equally  clear,  that  in  the  par- 
ticular matter  now  to  be  arranged,  the  Court  cannot  be  influenced 
by  any  considerations  founded  on  the  danger  or  impolicy  of  the  as- 
sociation, out  of  which  the  present  proceeding  originates.  Indeed, 
if  it  were  allowable  to  refer  to  any  general  views  of  policy,  it  is  not 
easy  to  say  on  which  side  they  might  be  found  to  operate ;  for,  on 
the  one  hand,  if  the  proceedings  of  associations  formed  for  more  se- 
curely carrying  strikes  into  effect,  deserve  no  countenance  from  the 
law,  from  the  lamentable  excesses  to  which  they  appear  invariably 
to  give  rise,  it  seems  at  least  equally  doubtful,  if  the  parties  who 
have  embarked  in  these  schemes  should  be,  on  light  grounds,  reliev- 
ed from  any  legal  responsibilities,  which  transactions,  similar  to 
these,  would  infer  in  other  cases.  It  is  a  lesson  not  without  its  use, 
to  teach  men  in  every  sphere  that  their  acts  and  transactions  in 
every  association  on  speculations  for  fiiture  gain,  or  from  whatever 
view  they  may  be  entered  into,  must  attach  to  their  industry  many 
months  afterwards  till  their  lawful  debts  are  discharged.    But, 

^  In  the  third  place,  the  Court  will  not,  even. on  these  considera'- 
tions,  expose  men  returned  to  industrious  habits  of  life,  to  an  undue 
and  oppressive  use  of  diligence.  Whatever  may  have  been  the  ob- 
ject of  the  association,  or  the  demerits  of  their  ring-leaders,  they  are 
entitled  to  the  fair  protection  of  the  law ;  and  the  Court  is  peculiar- 
ly bound  to  take  care  that  the  arrestments  are  not  used  vexatiously 
and  oppressively  against  these  men  for  the  purposes  of  compulsion 
and  extortion,  and  to  deprive  them  of  the  means  of  ultimately  de* 
fending  themselves  on  the  merits,  and  expiscating  freely  the  grounds 
and  amount  of  the  pursuer^s  claim.  In  this  view,  the  following 
considerations  occur  to  the  Lord  Ordinary : 

^  I.  The  first  inquiry  is,  what  is  the  legal  right^f  the  operatives 
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under  the laieitelute,  wUch'd0Qla«ta;tb«ftirageso6tjieMiDidaifiot 
to  he  srreslaUb  in  so  &t  «b  alinmntavy  ? 

*  Itappesn  rtsy  difficult  to  ky  down  any  gcnMilnile  astoibt 
shall  be  held  a  fiur  and  reasonable  amonnt  of  abment  in  all  cms. 
In  Lanaikahire«  it  is  said  tiiatl2a.  a  »Mk  is  adopted  as  an  Mim- 
sal  rule  of  modificalion  as  to  all  artiaana ;  while  iu'BoifleirsbiE^  t 
oertain  prieportion  4Ar  per  centage  of  the  wage9. »  stated  to  ^^ 
aliBftentaiy.  It  is  rather  thought,  that  neithea  of  these  prinaflo 
ought  to  be  adopted  as  sn  unvarying  rule.  But,  (1.)  '£hel]d 
Ordinary  is  certainly  disposed  to  think  that  ISs.  per  ^eek  dioild, 
in  these  times,  be  held  as  the  minimum  aliment  to  be  modifieitolBj 
artisan  having  the  subsistence,  rent,  and  neeessariea  of.  a  haHj^ 
provide  in  a  populous  town,  which  is  the  sast  of  sianuftdsRi 
^8^)  En  80  far  as  wages  exceed  13s.  par  week,  the  I^md  CMiia; 
wodd  not,  even  in  that  case,  hold  the  whole  surplus  as  not  aliDca 
tary.and  arrestable,  because  it  is  plain  diat  worbnen'€f:sapflria 
skill,  (just  like  men  attached  to  scientific  or  litesary  labour  itiolher 
departments  of  industry,)  very  reasonaUy  reqpitte  ft^jreateraUf- 
anoe  for  the  support  of  their  fsmilies,  than  operatives  on  tkrw; 
humblest  okss.  On  the  faith  of  their  earnings,  supedyiir'imknei 
may  have  tdcen  houses  of  higher  rent,  or  engf^ged  dameitiesrr- 
vaats^  or  provided  clothes  to  th^r  familie$,.<m  a  diflbreatJtiie 
from  the  humbler  operatives.  Hence,  as  feo  workman -^mv 
wages,  the. Lotfd.  Ordinary  would  bedisposed^  quoad  thoeMBuy^ 
adopt  the  RenfreivishiBe  ^nciple^  and  to  hold  'a  eeM^pirt^f  tbtf 
suiplua  aa  alamenlary»  and  a  certain  part  as  arresOibki^  hBfdm* 
it  would  not  be  too  severe  or  unreasonable,  in  cases  of  tbia4^m^ 
don,  to  divide  the  surphis,  and  to  bold  60  per  emiti  of  thaoophis 
as  alimentary,  and  SO  per  eent.  as  arrestable.  In  this  vNqr,  if  «> 
artjaan  earned  SOs.  a- week,  4s»  would  be  artestable,  a^d^if  heiMei 
80s*,  even  9s«  would  be  arrestable.  Probably  these  propoiaoBi 
may  be  varied  on  hearing  oounseL  The  piopositaon  is  f iW^ 
as  a  matter  for  discussion  when  the  case  couies  befiire  the  CmK- 

*  It  must  be  added,  however,  that  should  the  atrangenmt  iiov 
suggested  be  viewed  as  pressing,  with  any  apparent  seveiiqr,  on  ik 
higher  elaas  of  artisans,  it  ought  constantly  to  be  reecdleM^  ^ 
it  is  they  who  obviously  have,  and  ever  must  have  the  gaeatssl^fs- 
cuniary  interest  in  strikes;  and,  indeed,  if  theea  lia^iiatia  ga^ 
error  in  the  statistics  of  strikes,  generally  circulaled,  it  .^uid  ip 
pear  that  almost  every  eombination  fbr  rise  of  Wagos»  iaimlf  t 
scheme  fbr  the  benelBt  of  the  higher  workmen^  and' very,  iit^  if 
at  all,  for  the  advantage  of  the  more  numerous  and  humblerclina 
of  operatives. 
<  II.  But  even  when  these  elements  are  fi^^ed,  another  question  </ 
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^  great  vMbeni  Mk  to  be  wndder^^  md  tbU  fttbtM  to  the  gross  ^^  Juiyjssa 

*  amount  to  which  these  arrMtmetits  ought  to  be  finHted,  apart  al-      ^. 
^  tiogethev  ttom  the'^Kn^ntary  ^uestiea.    As  the  summons  id  libel-  xhomiiNil' 
^  led4  a  eoigunet  and  several  liaMfity  against  die  defenders  ik  ceo-  r^J^^^^ 
^ichMfed  for ;  add  the  arrestmaits  to  the  extravagant  and  absurd  ex-  ntjh  Koie. 
1^  tent  of  L.  800^  are  laid  against  each  defender.     No  merchant  or 
f  otbeir  party',  wbo  made  any  furnisbings  to  the  aesodatiDU)  coold 
^.^eyieff^faaverefied  on  having  recourse  to  that,  or  any  similar  amount, 

<  jfgainst  tbese  poor  people  as  individuals ;  and  it  is  not  thought  that 
^  the  furnishers  of  these  associations  are  entitled  to  any  stretch  of 
^  the  law  in  their  favour.  They  will  probably  have  to  show  that 
^eaekniember  authorised  the  committee  to  order  the  furnishings 
^  n€fW  elaimed ;  and  even  then  it  may  be  doubted  if  a  conjunct  apd 
f  jevml  Rabifity  ought  to  be  presumed,  as  known  to  and  nndertaben 
^  equsily  by  aM  the  members  of  this  association,  when  their  ullimate 

<  intserests  in  the  strike  were  very  different*  In  thie  point  lofvi^w, 
^>clie  Lord  Ordinary  would  have  been  disposed  to  Unfit  to  a  very 

*  mMerate  sum,  indeed,  the  arrestments  ev^a  as  attaching  tq  the 
f  RUrpius  of  each  dnfender^s  wages.    He  does  not  think  that  die 

<  ptirsuer  has  any  legitimate  interest,  and  certainly  be  has  not  at 
^■preeent  any  prima  facie  claim  to  more.  As  the  association  is  said 
<iSo  drndst  of  eleven  hundred  in  number,  and  as  the  gross  cMmeby 
^•patties  in  the  situation  of  the  pursuer  are  said  to  amount  to  about 
•^Jliv'dWO,  it  is  evident  that  L.  fi  or  L.  6  from  each  member  ivottld 
^  d^^er'AllicIiiinifs ;  bvtt  as  this  pursuer  h«s  not  oM^eiiMi  fiart  ol  die 
^igross'debt^  the  sum  of  L*  1  from  each  memter  wieiild  sati^  all 
^:htr  claims. 

'^.  It  is  left  to  the  Court,  after  such  explanations  as  may  be  given 
'*>  viVa  voce,  to  a^ust  the  amount  to  which  the  arreinnents  shonld 

<  tye  Hmit^d  in  this  view.  They  may  either  be  fisted  at  present  at  a 
^tdefimite  sum,  on  the  understanding  that  all  other  arrestments  to 
^  fte  used  by  other  ftimishers  to  the  association  shonld  be  held  as 
^  ioe^^ed  by  the  sum  directed  to  be  at  priesent  retained  from  each 

*  defender,  or  the  arrestments  of  this  pursuer  may  be  loosed  on  a  li* 
^  ttiitatien  applicable  to  his  own  claim,     in  this  former  view^  it  is 

<  proM^  that  the  arrestments,  as  aflfeedng  each  defender,  should 
^'%e^'hk>86d,  in  so  &r  as  more  than  L.  6  shall  be  attached  against 
«  any  onfe  defender ;  in  the  latter  view,  it  is  doubted  if  more  than 
^:L;  1  or  SOs.  of  the  earnings  of  each  defender  should  be  allowed  to 
-<  be  lied  up.  ^  This  part  of  the  arrangement,  however,  can  only  be 
'1  sAUs(ko|orily  adjusted  on  having  a  more  full  explanation  from  the 
^'ba«  on  die  subject,  than  has  yet  been  given  Isi  the  Lord  Ocdi- 

*  nary.' 
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10  July  1838.      At  the  advising— 
^IT^r*^        Dean  of  Faculty  y  in  support  of  the  application  for  letters  of  loos- 
Thomson,   ing  of  the  arrestmenty  pleaded — that,  without  referring  more  ilDm^ 

Def^der's  ^'*^®'y  ^®  ^^  Views  taken  by  the  Sheriff  and  by  the  Lord  Ordinary 
Pieas.  in  this  peculiar  case,  he  would  address  some  considerations  to  the 
Court  of  a  more  usual  and  not  less  relevant  kind.  Arrestments  bad 
been  used  to  stop  the  payment  of  workmen^s  wages  for  successire 
weeks ;  the  wages  of  some  had  been  locked  up  for  twelve  weeks. 
What  is  to  be  the  limit  of  the  arrestment  if  it  be  not  recalled  in  toto? 
The  summons  is  peculiar ;  and  it  is  true  the  Court  in  general  loot 
only,  in  questions  of  this  kind,  to  the  mere  chance  of  success  by  the 
pursuer,  and  do  not  examine  the  ground  of  action,  or  stmctaie  of 
the  summons,  sufficiently  to  know  whether  it  be  well  or  ill  fonnded. 
But  the  Court  may  look  to  the  nature  of  the  cause  to  ascertain  whe- 
ther  the  arrestment  used  be  nimious  or  not.  See  Blackwood  r. 
Mylne,  6th  March  183S,  and  Jollie  v.  Graham,  Slst  Januaiy  1830. 
In  the  first  of  these  cases,  a  party  raised  an  action  against  Dr  Mylne 
and  the  kirk-session,  as  trustees  of  the  Dollar  Institution,  for  having 
misapplied  the  funds  from  the  purposes  of  the  trust,  and  concluding 
against  the  trustees  personally :  Arrestments  were  used,  and  also  in- 
hibition. There  was  no  question  of  personal  liability  ;  bnt  it  being 
improbable  that  such  a  body  would  be  made  liable  for  funds  impio- 
perly  laid  out,  the  Court  recalled  the  inhibition,  viewing  that  as  ffi 
extreme  case.  Then  in  Jolly  v.  Graham,  21st  January  1890,  t 
Shaw  361,  the  diligence  of  arrestment  was  held  to  be  nimious. 

This  summons  does  not  libel  a  ground  of  action  that  will  sancdod 
the  use  of  diligence  or  arrestment.  But  in  aid  of  the  action,  dien 
has  been  produced  in  the  Bill  Chamber  the  rules  of  the  Cotton-Spin- 
ners^ Association.  There  is  no  allegation  that  to  the  individual  de- 
fenders any  furnishing  was  actually  made.  It  is  not  even  said  that 
all  the  members  of  the  association  were  individually  benefited  Now 
if  it  be  meant  to  be  a  personal  ground  of  action,  that  each  member 
applied  for  furnishing  for  his  own  behoof,  that  infers  no  joint  liability. 
But  it  is  not  averred  that  each  got  something  for  himself,  nor  is  it 
averred  that  the  furnishings  to  A.  B.  were  for  behoof  of  the  wbde 
body.  The  action  may  conclude  against  them  in  both  characters, 
but  there  is  no  grounds  of  individual  liability  averred,  as  arising 
out  of  individual  acts. 

Is  it  not  necessary  to  aver  that  furnishings  were  made  to  each 
member  by  authority  from  the  body  to  furnish  to  each  individoally? 
but  then  there  is  no  written  authority.  If  it  be  said  that  they  wen 
furnishing  to  them  as  a  body,  it  would  be  necessary  to  have  shewn 
authority  by  the  whole  members  to  each  individual  getting  fumisb- 
ing.     These  rules  are  destructive,  even  of  a  prima  facie  case,  f<ir 
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ibere  is  no  such  object  therein  set  forth  as  the  supporting  of  each  lo  July  1838. 
other.     The  only  provision  is  in  article  24,  shewing  what  was  the        '  ^^^""^ 
losrest  sum  that  was  to  be  paid  for  the  support  of  members.     It  is  Thomson. 
there  admitted,  that  the  association  is  to  be  supported  by  funds  de-  jJTT'. 
pending  on  stated  instalments.    If  the  association  has  funds,  let  the  pjeas. 
pursuer  go  against  the  association.     If  there  be  no  funds,  the  com- 
mittee is  responsible  for  not  enforcing  the  rules. 

Individual  liability  is  out  of  the  question,  there  being  no  autho- 
rity to  bind  the  members,  and  it  is  not  averred  that  the  instalments 
remained  unpaid.  The  pursuer  does  not  aver  that  the  furnishings 
were  made  in  lieu  of  aliment,  or  that  he  had  authority  to  do  that. 
The  Court  is  compelled  to  look  at  the  summons,  and  withdraw  the 
arrestments  if  there  be  not  an  intelligible  ground  of  action,  or  if  the 
arrestment  be  contradicted  by  the  ground  of  action  as  void,  as  hav- 
ing been  done  nimiously,  or  where  the  parties  are  not  conjunctly  and 
severally  liable.  This  is  an  extreme  case  to  make  the  parties  liable 
for  furnishings  on  the  order  of  a  committee  of  manageyient,  but  it 
has  been  held  on  general  principles,  that  members  cannot  be  made 
liable  by  the  committee  of  a  club.  See  the  case  of  Flemyng  v.  Hec- 
tor, Meeson  and  Welsby,  17^  which  related  to  work  done  and 
goods  supplied  for  the  use  of  the  late  Westminster  Reform  Club, 
and  the  Judges  held  the  individuals  not  liable  where  there  was  no 
guarantee  for  payment  The  present  is  a  special  case  on  principle. 
If  the  fiimishings  were  made  at  the  request  of  members,  there  must 
be  consent  by  the  members,  and  if  conjunctly  and  severally  liable, 
il  must  be  in  their  respective  dealings  with  the  body  ;  but  these  de- 
fenders say  the  pursuer  did  not  transact  with  them.  The  pursuer 
has  not  discovered  the  parties  who  are  primarily  liable.  He  has 
not  discussed  the  members  of  the  committee,  nor  the  fiinds,  for  there 
may  be  funds. 

Again,  the  taking  of  the  bill  from  the  committee  is  important. 
Having  taken  the  committee  as  his  proper  party,  and  not  having 
discussed  them,  it  is  only  if  that  committee  cannot  pay  that  he  can 
come  against  the  defenders.  The  documents  prove  that,  if  the  de^ 
fenders  be  liable  at  all,  it  is  only  after  the  funds  are  exhausted.  But 
the  pursuer  does  not  libel  the  obligants  as  the  committee,  but  only 
as  members  of  the  association.  The  diligence  is  on  that  account 
nimious  and  oppressive.  Why  has  the  pursuer  liberated  so  many, 
and  thus  relieved  the  defenders  ?  If  a  party  arrest  with  a  joint 
claim,  he  is  not  entitled  to  discharge  some  arrestments,  and  thereby 
release  funds  which  might  have  enabled  others  to  pay.  The  de- 
fenders do  not  say  that  the  pursuer  was  bound  to  arrest,  but  if  he 
did  arrest,  he  could  not  relieve  some  at  the  expense  of  others.  He 
must  take  his  decree  so  as  not  to  injure  the  different  claims  of  relief ; 
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JO  July  1838.  be  cannot  ask  decree  against  tbe  defenders  while  some  of  the 
^"^^y^    bers  are  paying  Is.  6d.  a-week.     1.  The  anrestmaits  oo^  to  be 
Thomson,  recalled  altogether.     2.  If  not  in  toto,  at  least  to  a  limited  amoofit. 
P.  RobertsoHj  for  pursuer.-— The  point  before  the  Lord  Ordinary 
was  to  what  extent  the  arrestments  were  to  be  withdrawn,  as  laid  « 
funds  considered  as  alimentary  under  the  Ist  of  Victoria.    But  the 
Dean  says  that  there  is  no  action  on  which  diligence  can  be  nisei 
at  all.     It  is  said  the  diligence  is  nimious.     Assuming  that  tlieai- 
sociation  had  L.IOOO  in  the  Bank,  would  the  pursuer  not  have  bea 
entitled  to  arrest?     But  in  any  view,  whether  the  fiimishingBbeto 
a  member,  or  in  name  of  the  committee,  the  summons  and  arnH- 
ment  are  good.     Is  it  a  defence  against  an  acUon  for  fumishii^  to 
a  company,  that  the  company  has  L.  1000  in  hand?     The  puner 
has  no  concern  with  the  funds.     The  persons  who  got  the  fimuik- 
ings  are  called ;  all  the  members  of  the  committee  are  called  ii 
members  of  the  association,  and  are  convened  in  a  competent  idiaa 
But  it  is  saifl  the  pursuer  discharged  a  number  of  the  defenders;  \A 
it  is  not  so.     He  only  withdrew  the  arrestments  against  them  aad 
took  their  obligation  in  place.   It  is  absurd  to  say  this  is  oppreMive, 
because  while  the  pursuer  keeps  up  the  debt  against  all  the  nen* 
bers,  he  has  withdrawn  the  arrestmmts  as  against  a  few.    The  asei 
of  Grahame  v.  Jolly,  and  Blackwood  v.  Mylne,  bear  no  aaakgfi 
for  the  pursuer  admits  the  rule  if  the  diligence  be  oppresave.  Tk 
case  of  the  Reform  Club  is  not  known  here ;  but  in  this  Court  tbcK 
was  the  case  of  the  Portobello  Church,  see  Wallace  v.  DidoMD  aad 
others,  17th  March  1836,  F.  C.  Jury  Sittings,  p.  26,  whcfe^  sMf 
others,  the  hearers  and  communicants  were  held  responsible  la  a 
contract  with  the  builder,  and  Lord  Corehouse*s  judgment  to  tbtt 
effect  was  acquiesced  in. 

Dean  of  FcusuUy. — There  they  were  held  bound  hj  virtiie  i 
their  possession  as  a  congr^ation. 

P.  Robertson. — If  a  party  who  sits  in  a  pew  be  liable,  so isk 
who  eats  the  meal.  But  the  question,  as  the  pursuer  undenttii 
now  to  be  decided  on,  was  the  quantum  of  wages  necessary  for  afineit 
and  exempt  from  arrestment. 

Zrord  Medwyn. — The  1st  of  Victoria  is  only  dedaratoiy  of  tk 
common  law  of  arrestment  of  servants^  wagefr 


Robertson. — Yes — But  there  is  no  definition  of  tbe  exccnt  n 
which  wages  are  alimentary.    We  had  offered  ISs.  ».wecfc. 

Opinion  of       Lord  Glenlee. — You  might  have  raised  an  action,  and  anesd 
^°"'^         to  a  certain  extent  in  the  hands  of  the  masters. 
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Shanks  v* 
Thomson. 

Opinion  of 
Court. 


Lmtd  Meadmbank.-^My  opinion  is,  thai  tbo  whole  proceedings  lo  July  1838. 
of  the  ptmuer  in  laying  on  these  arrestments,  are  nimions  and  op* 
pressive,  and  that  these  arrestments  ought  to  be  recalled  in  toto. 

Ziord  JiMwyn.— I  see  no  ground  for  recalling  the  arrestments  in 
toto.  The  pursuer  has  averred  enough  to  warrant  the  use  of  arrest- 
ment on  the  dependence ;  for  I  am  bound  to  hold,  at  this  stage  of 
tSe  proceedings,  that  the  defenders  are  liable,  but  to  what  extent  it 
is  not  before  us*  Holding  that  this  is  not  an  oppressive  use  of  the 
diligence^  I  would  be  inclined  to  consider  the  pursuer  entitled  to  ar- 
rest  on  the  whole  to  the  extent  of  L.  800  and  a  little  more,  but  would 
not  allow  much  more ;  so  that  beyond  a  certain  sum  of  the  wages 
of  each  defender  to  cover  the  amount  of  the  claim,  the  arrestment 
should  be  recalled.  I  do  not  think  that  this  Act,  the  Ist  of  Victo* 
ria,  has  secured  the  wages  of  workmen  from  arrestments  beyond  what 
they  were  under  the  previous  existing  law,  which  only  allowed  of  the 
excess  after  an  aliment  to  be  arrested  ;  but  it  would  be  desirable  if 
some  precise  rule  were  laid  down,  and  masters  knew  what  to  pay  to 
their  workmen  as  necessary  aliment,  notwithstanding  an  arrestment. 
I  am  sorry  to  see  different  rules  prevail  in  the  two  adjacent  counties 
of  Renfrew  and  Lanark. 

Lord  Meadowbank. — The  opinion  which  I  ^ve  is  applicable  to 
1^  particular  case,  and  not  in  regard  to  any  other  which  may  occur 
connected  with  arrestments  of  workmen^s  wages*  I  thought  these 
proceedings  oppressive  from  the  first,  and  I  think  so  still ;  and  I  am 
not  bound  to  interfere  by  limiting  the  diligence,  to  make  these  pro- 
ceedings not  oppressive.  It  may  be  politic  to  lay  down  a  rule  as  to 
what  amount  of  wages  shall  be  held  as  alimentary,;  but  I  see  nothing 
in  this  case  to  induce  me  to  go  into  that  inquiry  at  present. 

ILord  Glenlee, — I  confess  that,  although  arrestments  might  have 
been  laid  on  properly  enough,  to  an  amount  which  would  not  have 
been  oppressive,  I  am  not  prepared  to  differ  from  Lord  Meadow- 
bftnk  that  the  arrestments  now  before  us,  looking  to  the  extent  to 
which  they  were  carried,  were  nimious  and  oppressive.  I  do  not 
think  we  can,  with  much  propriety,  go  into  the  view,  that  the  con- 
clusions of  the  action  warrant  the  arrestments  to  the  extent  to  which 
it  has  been  carried.  I  do  not  think  there  is  any  improvement  in  the 
present  practice  which  sanctions  arrestment  when  the  action  being 
raised,  but  does  not  require  the  summons  to  be  executed  till  forty 
days  after.  The  Court  often  go  far  in  inquiring  into  the  circum- 
stances to  determine  how  far  these  justify  the  use  of  arrestment ;  and 
we  have  the  power  to  recall  the  arrestments  when  it  is  notorious  that 
these  are  not  used  for  a  friir  purpose,  but  quite  otherwise ;  for  then, 
the  arrestments  must  be  held  as  nimious  to  the  extent  to  which  the 
diligence  exceeds  all  proper  bounds.     Now,  I  cannot  say  that  this 
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10  July  1838.  action  against  1100  defenders,  warrants  the  use  of  arrestments  fiir 

'"T^^^T*'^    L*  800  against  the  whole  of  these  defenders.     The  report  of  the 

Thomson.  Sheriff  satisfies  me  that  it  has  been  improperly  laid  on.     Taking  it 

o  inioD  of  ^  ^^  illegal^  the  pursuer  used  the  diligence  tortioudy  and  inproper- 

Court.         ly  when  he  entered  into  a  compact  with  certain  of  the  defenders,  ditt 

they  should  pay  a  small  sum  to  be  exempt  from  the  diligence.    It 

is  impossible  to  hold  the  proceedings  to  be  otherwise  than  illegat 

joined  with  nimiousness,  and  that  it  ought  to  be  recalled.     Layiag 

the  statute,  1st  Victoria,  (41),  out  of  view,  by  the  old  law  of  Scotland, 

servants'  wages  could  not  be  arrested  when  necessary  for  their  sop 

port,  and  I  don't  think  an  arrestment  can  be  sanctioned  if  a  puma 

carries  it  to  the  extent  of  tying  up  in  an  unlimited  manner  die  whole 

wages  payable  to  workmen,  including  what  is  necessary  for  theiff  afi- 

ment.     I  therefore  concur  with  Lord  Meadowbank,  that  these  ar« 

restments  ought  to  be  recalled  in  toto. 

The  Lord  Jusiice^Clerkj  absent. 

Judgment.      The  Lords  passed  the  bill,  and  found  expenses  due. 

Lord  Ordinary,  Cuninghame,  Act.  DeanqfFae.  (Haps J,  A,    Wood,  Ak. 

F.  Robertson  and  A.  M'-NeiU,  Jamea  MacdovaUy  W.  &  and  FUher  Mrf  jQn- 

can,  S.S.C.  Agents.     F,  Clerk. 

R. 


FIRST  DIVISION. 

No.  CXXXV.  10th  July  1838. 

Mils  HAY  MACKENZIE  awd  SON, 

against 
MURDO  MACKENZIE. 

Superior  akd  Vassal — Non^Entry — Personai.  Sxcevthok. 
— Where  a  party  obtained  from  aforfeiied  superior,  who  wot 
subsequently  restored  to  his  estates^  a  charter  cf  cor^rmaiiim  tf 
his  title  in  certain  landsy  and  then  disposed  with  procuratory  atd 
precept  to  the  secotui  son  of  his  only  daughter,  against 
when  infeft  under  this  precept,  the  representatives  of  tki 
rior  brought  an  action  of  non^entry^  and  in  defence  he  plod- 
edj  that  his  author  was  not  made  an  entered  vassal  by  thie  ekm^ 
ier  of  confirmatioti,  a  non  habente  potesiatem,  and  tjkai  the  hek 

of  the  vassal  last  entered  must  be  called,  the  Court  fbund^ Ths^ 

as  the  superior  had  \be&i  restored  for  forty^sia  yeare^  the  eljfec- 
Hon  at  the  instance  of  the  representative  of  the  cbtamen^the 
charier  must  be  dismissed. 
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Iv  1768,  Murdo  Mackenzie  of  Ardross  infeft  himself  under  a  lo  July  1838. 
precept  in  his  marriage-contract,  by  which  his  father,  (who  was  in- 


feft base  in  1748  under  a  precept  in  a  disposition  in  favour  of  him-  iiadccnzie.^ 
self  and  the  heirs  of  his  marriage  granted  by  his  father,  who  was  ": — 
duly  entered  with  the  superior,  the  Earl  of  Cromarty,)  disponed  to 
him  and  the  heirs  of  his  marriage  the  lands  of  Ardross,  and  on  the 
marriage  of  his  only  child,  a  daughter,  to  Captain  Munro,  he  dis- 
poned, in  1768,  to  himself  in  liferent,  and  the  heirs-male  of  his  body 
in  fee,  whom  failing  to  his  daughter  in  liferent,  and  to  the  second 
son  of  the  marriage  in  fee  with  procuratory  and  precept. 

In  1778,  he  obtained  a  charter  of  confirmation  of  the  dispositions 
and  sasines  above-mentioned,  and  of  his  own  infeftment  in  176S,  from 
the  commissioners  of  John  Mackenzie,  the  eldest  son  of  the  Earl  of 
Cromarty,  whose  estates  had  been  forfeited  in  1 745,  but  who  was 
restored  a  few  years  after  1778,  to  his  superiority  of  Ardross. 

In  1795,  the  defender,  the  second  son  of  the  marriage  with  Cap- 
tain Munro,  served  himself  heir  of  provision  under  his  grandfather^s 
settlement  in  the  marriage  contract  of  1768,  and  infeft  himself  on  the 
precept. 

In  1829,  the  pursuers,  as  representatives  of  John  Mackenzie, 
brought  this  declarator  of  non-entry,  and,  in  defence,  it  was  plead- 
edy  that,  as  Murdo  Mackenzie  could  not  be  held  to  be  entered  in 
consequence  of  obtaining  a  charter  of  confirmation  a  non  habente 
potestatem,  the  heir  of  the  last  entered  vassal  must  be  called. 

After  various  procedure,  founded  on  a  mistake  in  point  of  fact, 
the  Lord  Ordinary,  to  whom  the  case  had  been  remitted  back  from 
the  Inner  House,  made  avizandum  to  the  Court  with  the  following 
interlocutor  and  note : — 

*  In  respect  of  the  limited  terms  in  which  the  interlocutor  of  the  Lord  Oitli. 

*  Court,  remitting  the  cause,  is  expressed,  which  may  give  rise  to  a  °*'y*'  ^^^^' 

*  doubt  as  to  the  Lord  Ordinary^s  power  to  give  judgment  in  it, 
'  makes  avizandum  to  the  Court. 

*  Note. — The  Lord  Ordinary,  on  advising  the  case,  had  prepar-     Note. 
'  ed  a  judgment  on  the  merits,  with  a  short  note  of  explanation,  in 

*  the   terms  subjoined ;  but,  on  looking  at  the  interlocutor  of  the 

*  Court,  he  observed  that,  probably  per  incuriam,  it  is  so  expressed 
^  that  the  remit  may  seem  to  be  limited  to  the  purpose  of  granting 
^  diligence.  To  prevent  any  inconvenience  which  this  might  occa- 
'  sion,  he  determined,  with  the  concurrence  of  the  parties,  to  report 
'  the  cause,  with  his  opinion  expressed  in  the  manuer  in  which  he 

*  had  prepared  an  interlocutor : — 

**  Having  considered,  &c.,  finds  that  the.  defender,  representing 
'<  Murdoch  Mackenzie  of  Ardross  as  heir  of  provision,  under  the 
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Mackenzie  v. 
Mackenzie. 

Note. 


'  marriage-contract  of  1768^  served  and  retoured,  ia  not  now  enttt- 

*  led,  in  a  question  with  the  pursuer,  as  representing  John  Macken- 
'  zie,  formerly  designed  Lord  Macleod,  to  object  to  the  Talidity  of 

the  charter  of  confirmation  granted  by  the  commissioners  of  the 
'  said  John  Mackenzie  Lord  Macleod,  in  1778,  and  accepted  ly 
^  the  said  Murdoch  Mackenzie,  on  the  ground  that  the  said  charter 

*  proceeded  a  non  habente  potestatem  :  Finds  that  the  sdsin  of  Ae 

*  said  Murdoch  Mackenzie  in  the  lands  in  question,  of  date  the  ISlh 
'  December  1763,  and  the  marriage-contract  in  1743,  on  which  it 
'  proceeded,  having  been  confirmed  by  the  said  charter,  the  said 
^  Murdoch  Mackenzie  must  be  considered  to  have  been,  at  the  time 
*•  of  his  death,  duly  entered  and  infeft  as  the  immediate  vassal  of 
^  the  pursuer^s  predecessor  ;  and,  in  respect  that  the  said  Mardock 
^  Mackenzie  did,  by  the  said  marriage-contract,  convey  the  s»d 

*  lands,  with  procuratory  of  resignation  and  precept  of  saaine :  Finds 
^  that  it  was  not  necessary  for  the  pursuer  to  call  the  heir  of  line  or 
'  investiture  of  the  said  Murdoch  Mackenzie,  as  a  party  to  this  ac- 
^  tion :  Recals  the  interlocutor  of  the  S7th  February  1830 :  Repch 
^  the  preliminary  defence,  and  ordains  the  defender  to  take  a  fint 
'  term  for  satisfying  the  production,^.  &c. 

*•  Note. — A  charter  of  confirmation  must  always  be  a  valiuitarj 
right ;  and  the  Lord  Ordinary  has  no  idea  that  any  party,  after 
granting  such  a  title,  or  the  heir  representing  him,  could  afterwards 
challenge  or  repudiate  it,  on  the  ground  that  he  had  not  the  tide 
of  superiority  at  the  granting  of  it.  The  case  of  Musselburgh  re- 
lated  to  an  apprising,  which  was  treated  as  a  case  of  an  act  under 
diligence,  whether  there  was  an  actual  charge  of  homing  or  mt 
But  to  hold  tliat  the  pursuer  could  now,  after  the  lapse  of  fifty 
years,  and  forty*six  after  there  was  a  clear  title  of  superiority  in  her 
ancestor,  call  upon  the  heir  of  Murdoch  Mackenzie,  to  whom  he 
had  given  the  entry  by  confirmation,  and  who  had  divested  Ima- 
self  and  his  heirs,  by  procuratory  of  resignation,  to  enter  with  her, 
as  if  he  derived  right  from  a  party  who  held  merely  by  base  inlefi- 
ment,  and  so  was  himself  the  heir-apparent  of  the  public  right,  on 
the  ground  that  her  ancestor  had  not  power  to  grant  the  charter, 
appears  to  the  Lord  Ordinary  to  be  a  proposition  altogether  unte- 
nable. And  if  the  pursuer  could  not  maintain  this,  the  Lord  Or- 
dinary is  of  opinion,  in  conformity  to  the  cases  of  Dundas,  Fefani* 
ary  10,  1769$  and  Dundee,  June  26,  1829f  that  ahe  was  not 
bound  to  call  the  heir  of  Murdoch  Mackenzie  as  a  party  to  Hk 
action.* 


Opinion  of     Lord  Gillies.^^l  have  no  difficulty  in  concurring  with  the  <^iiioD 
indicated  by  the  Lord  Ordinary  in  his  draft  of  the  proposed  interio- 
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cutor,  and  I  come  to  that  opinion  on  the  reasons  there  stated  by  his  lo  July  1838. 
LK>rdship.  v^iPY**^ 

Lwd  President.— So  do  I.     Originally,  the  party  had  no  right  M^^keDeie ""' 

here  when  he  granted  the  confirmation,  but  it  is  now  forty-six  years       

since  he  acquired  undoubted  right  to  the  superiority.     Accordingly,  cowt°°  °^ 
this  vassal  accepted  an  entry  from  him  as  the  lawful  ^superior, 
and  as  he  accepted  of  that  entry,  I  do  not  see  how  he  can  now  dis- 
claim it. 

Lord  Mackenzie. — I  concur.  I  think,  perhaps,  the  action  goes 
rather  too  fiur  in  the  decree  for  the  retour  duties  since  the  death  of 
(he  vassal  last  entered ;  but  that,  I  believe,  is  not  now  before  us,  as 
we  have  only  to  decide  upon  the  preliminary  defence  as  present. 

Lord  Corehouee. — I  am  clearly  of  the  same  opinion.  I  think  the 
Xiord  Ordinary^s  reasoning  on  the  first  point  is  irresistible.  I  think 
that  Murdo  Mackenzie,  by  taking  the  charter,  was  barred  from  this 
objection ;  besides  both  the  positive  and  negative  prescription  have 
run.  Therefore,  on  the  first  point,  I  have  not  the  least  doubt.  I 
had  some  doubt  whether  the  heir  ought  not  to  be  called,  but 
it  is  to  be  observed  that  the  last  vassal  dispones  with  procuratory 
and  precept  to  a  disponee.  Now  can  the  disponee  come  forward  in 
thi9  action,  and  plead  9fi  a  preliminary  objection,  that  the  heir  has 
not  been  called  ?  He  has  no  title  to  do  so,  and  he  has  as  little  inte- 
rest. He  has  a  perfect  right  to  enter  himself  if  he  wishes  it,  and 
having  this  title  to  take  an  entiy  himself,  why  should  he  insist  that 
another  party  should  be  called  upon  to  enter  ?  I  entirely  concur 
with  the  Lord  Ordinary^s  interlocutor,  and  would  adopt  it  as  our 
Judgment. 

The  Court  accordingly  decerned  in  terms  of  the  draft  of  the  in-  Jndgment. 
terlocutor  which  had  been  prepared  by  the  Lord  Ordinary,  and  found 
the  defender  liable  in  expenses  since  the  date  of  the  Lord  Ordina- 
zy^s  note. 

Lord  Ordinary,  Mtmcretff.        Art.  WaOcer,        Alt.  M'Neitt  and  Penney,        fVaOcer, 
RUMrdton,  ^  Melpille,  W.  S.  and  Roy  4;  Wood^  W.  S.  Agencs.  Z>.  Clerk. 

C.  R. 
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No.  CXXXVI.  lOtt  July  1838. 

Sir  JAMES  GIBSON-CRAIG, 

ugaifist 
Sitt  THOMAS  JOHN  COCHRAN  and  OTHERS- 

SuFERTOR  AND  Vassal. — Found,  1.  That  an  infeftmenilyavQud 
under  a  precept  of  clare  constat  granted  by  a  superior  trwig  m 
right  of  the  superiority ^  and  who  stood  in/efi  in  that  ckofoOcr 
on  the  records  J  formed  a  good  title  in  the  person  of  the  vastd, 
although  the  title  to  the  superiority  was  objected  to  as  irregtdsHf 
made  up.  (2.)  That  where  a  party  holding  a  personal  rigktto 
the  fee  of  a  superiority y  assigned  U  to  one  party  inUfgreRiy  ind 
empress  power  to  enter  vassals^  and  to  another  in  fee^  and  ttf 
parties  were  infeft  in  fee  and  liferent  respectioelj^  that  the  ^ 
renter  could  enter  vassals. 

Narrative.  In  HIO,  Alexander  Inglis  executed  an  eiUail  of  hb  fee-simideci- 
tate  Id  favour  of  Alexander  Hamilton,  his  nephew,  and  tbo  hein- 
male  of  his  body,  whom  failing,  to  a  number  of  others,  vb«Bi  ail 
failing,  to  his  (the  entailer's)  '  heirs  and  assignees  whatopmever.' 

The  pursuer,  as  adjudging  creditor  of  Dr  Ramsaj,  the  par^wlio 
by  this  deed  would  now  have  right  to  the.  estate,  raised  die  jracnt 
action  against  the  defender,  in  possession  of  the  estate  under  a  net 
entail  made  in  1802  by  General  James  Inglis  Hamilton,  the  thiid 
SOD  of  the  institute  in  the  deed  of  ISIQ^  to  reduce  the  titles  of  Ge» 
neral  Hamilton,  and  the  entail  made  by  hink  The  {pdndpil 
points  in  the  case  were  those  embraced  in  the  rubric,  and  die; 
arose  out  of  the  following  circumstances  : 

The  superiority  of  the  estate  of  Murdieston  formed  part  of  ibe 
entailed  estates  of  the  Hamilton  family.  In  August  1772,  Doiigla% 
Duke  of  Hamilton,  who  stood  infeft  in  the  dominium  directoia  d 
Murdieston,  as  heir  of  entail  of  the  Dukedom  of  Hamilton,  expede^ 
upon  his  own  procuratory,  a  charter  of  r^ignation  thereof,  and  of 
other  lands  and  superiorities,  in  favour  of  himself  and  his  heir  d 
entail  in  the  dukedom,  and  in  September  22,  1772,  the  commifdoa- 
ers  of  the  Duke  conveyed  the  superiority  to  Alexander  H*  Iiig^ 
who  took  no  infeftment ;  but,  on  September  24,  1772,  he  Hiagfwsi 
and  sold  about  one-half  of  the  superiority  to  James,  a^csrwaids  Ge- 
neral Inglis  Hamilton,  his  next  younger  brother  but  c«e,  ^  in  ^ 


No.  186.  COURT  OP  SESSION.  873 

'  rent,  durbg  all  the  days  of  his  lifetime,  and  to  the  said  Douglas  lo  July  1838. 

*  Duke  of  Hamilton  and  Brandon,  and  his  heirs  and  assignees  what-    '^  r  "—' 

*  somever,  in  fee ;'  and  assigned  to  General  Hamilton  and  the  Duke,     cochrj^  ^' 
in  liferent  and  fee  respectively,  the  disposition  by  the  Duke's  Com-     -—7 
missioners,  and  the  assignation  of  the  Crown-charter  and  precept. 

He  at  the  same  time  executed  a  similar  disposition  of  the  remainder 
of  the  superiority  of  Murdieston  to  Walter,  his  next  brother  after 
the  General,  in  liferent,  with  power  to  enter  vassals,  and  to  the 
Duke,  his  heirs  and  assignees  in  fee.  Sasine  was  taken  on  each 
conveyance,  on  the  same  day,  September  S4,  in  favour  of  James 
and  Walter,  respectively,  in  lifeirent,|and  of  Duke  Douglas  in  fee. 
The  sasines  were  duly  recorded  on  October  1,  1772.  Walter,  and 
afterwards  Alexander  H.  Inglis,  died  without  issue ;  the  latter  in 
1786. 

Duke  Douglas  died  in  1799,  leaving  a  general  disposition  of  all 
his  lands  and  heritages  to  trustees.  They  divested  themselves  in 
favour  of  the  beneficiaries  under  the  trust,  who  sold  and  disponed 
to  Sir  Alexander  Inglis  Cochran  the  superiority  of  Murdieston,  as 
being  embraced  under  the  conveyance  to  them. 

Duke  Archibald,  who  succeeded,  was  not  heir  of  line  to  Duke 
Douglas.  His  Grace  expeded  a  general  service  as  heir-male  of  tail- 
zie to  Duke  Douglas,  under  the  charter  1772,  which  was  granted 
to  Duke  Douglas  and  the  heirs  of  entail.  Duke  Archibald  then, 
in  April  1801,  took  infeftment  in  the  superiority  of  Murdieston  un- 
der the  precept  in  that  charter,  as  if  it  were  still  unexecuted. 

In  181 6  he  raised  a  reduction- improbation  and  declarator  against 
the  heir  of  line  of  Duke  Douglas, — the  Duke^s  trustees,-— the  beneii- 
daries  under  the  trust — Sir  Alexander  Inglis  Cochran  and  others,  on 
the  ground  that  the  disposition  by  Duke  Douglas  to  Alexander 
H.  Inglis  in  1772,  the  two  dispositions  by  Alexander  H.  Inglis 
to  James  and  Walter  respectively,  in  liferent,  and  to  Duke  Dou- 
glas in  fee,  and  the  infeftments  thereon,  were  granted  in  defiance 
and  contravention  of  the  said  deed  of  entail  (that  is,  the  entail 
of  the  Hamilton  estates),  and  were  therefore  null  and  void ;  at  least 
it  ought  and  should  be  found  and  declared,  that  the  whole  of  the 
foresaid  dispositions  and  instruments  of  sasine,  taken  in  favour  of  the 
said  Duke  and  his  heirs  and  assignees  in  fee,  descended  and  belonged 
to  the  pursuer,  as  his  heir  of  entail  in  the  said  lands,  and  with  and 
under  the  provisions,  clauses  irritant  and  resolutive,  and  others  con- 
tained in  the  said  deed  of  entail,  and  not  to  the  trustees  and  heirs 
whatsoever  of  the  said  Douglas  Duke  of  Hamilton  ^nd  Brandon,  in 
fee  simple. 

Appearance  was  made  for  Sir  Alexander  Inglis  Cochran,  and  for 
the  benefidaries  under  the  trust,  who  lodged  defences.    On  June  8, 
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10  July  183a  ISn,  the  Lord  Ordinuy  (Pitmilly)  lepdled  the  dcfianceg,  ind  pn- 

^■^Y^^     nounced  decree  of  reduction  in  terms  of  the  libel,  and  finmd  nd 

^*^<^W^ '"'  declared  the  said  charter  of  resignation  of  the  said  lands  and  dob- 

dom,  in  favour  of  the  said  Douglas  Duke  of  Hamilton  and  Bmdoi, 

Narradre.     ^^  j^j^  j^^j^^  ^f  ^^^^^  ^^  ^j^^  g^j^  ^^  ^f  AugOSt  1172,  with  the 

retour  of  the  pursuer^s  general  service  as  heir«male  and  of  tiibietD 
him,  dated  the  11th  of  March  1801,  and  the  instrument  of  mm 
following  upon  the  precept  contained  in  the  said  charter,  aDd<iLde 
said  retour  in  the  pursuer^s  favour,  dated  the  93d  day  of  MtsAi 
and  registered  the  14th  day  of  April  1801,  form  and  consdtoteike 
only  good  right  and  title  to  the  said  lands  and  dukedom,  eolBp^ 
hending  the  whole  lands  and  superiorities  above  namted,  not^ 
standing  the  fraudul^t  and  fictitious  alienations  thereof  befiiitfe- 
cified ;  and  decerned,  and  hereby  decern  accordingly,  (kc  A  n- 
claiming  petition  and  additional  petition  to  the  Inner  House  vat 
boxed  by  the  defenders  in  April  1818 ;  answers  were  ordered  • 
May  S8,  and  were  lodged  by  Duke  Archibald  on  December  10, 

1818.  Before  these  were  advised,  the  Duke  died  in  Febniaiy  1819i 
In  June  following,  the  defenders  lodged  a  minute,  stating  dat 

*  they  have  now  resolved  to  acquiesce  in  Lord  Pitmilly'^s  inteihxs- 

*  tor,  and  to  withdraw  from  farther  litigation  upon  the  qoeetua 
<  This  they  feel  it  their  duty  to  state  to  your  Lordship,  to  pKfOt 
^  the  Court  having  the  trouble  of  perusing  the  petition  and  ansven, 
^  and  that  your  Lordships  may  strike  the  case  from  the  roll,  aiit 

*  stands  for  advising  upon  Tuesday  the  15th  of  June  curroit'  A 
minute  was  afterwards  put  in  by  counsel,  sisting  Alexander  Dike 
of  Hamilton  as  pursuer,  in  the  room  of  his  deceased  ftther,  Dob 
Archibald.  No  interlocutor  was  pronounced,  hiding  Doke  Aki- 
ander  to  be  sisted.  On  June  11,  1819,  the  Court  pronounced  dih 
interlocutor : — ^  Of  consent,  adhere  to  the  interlocutor  compliiiiri 

*  of,  and  refuse  the  desire  of  both  petitions.'*    On  November  27, 

1819,  expenses  were  modified  and  decerned  for.  The  decrees  we 
afterwards  extracted,  and  the  extract  bore,  that,  after  the  death  d 
Duke  Archibald,  Duke  Alexander  was  sisted. 

An  action  of  reduction  of  the  decrees  of  June  11,  and  Novenbff 
27,  lbl9,  was  raised  by  Duke  Alexander,  for  the  purpose  of  obii- 
ating  any  alleged  irregularity  as  to  his  Grace  not  having  been  diiif 
sisted,  when  they  were  pronounced*  The  acti<m  concluded  kttt 
duction,  to  the  effect  of  awakening  and  reviving  the  original  procea, 
transferring  it  against  the  heir  of  the  now  deceased  Sir  Atenada 
Inglis  Cochran,  and  having  decree  pronounced  in  the  sametenRi 
as  those  of  June  1 1,  and  November  27,  1819-  On  July  10, 18S5, 
the  Court,  having  pronounced  decree  of  reduction  as  oondoded  fir? 
farther  wakened  and  trani^rred  as  ahN>  concluded  Ibr,  ooDJoiiied  tk 
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• 

aedon  with  4he  original  action  of  reduction,  and  of  new  having  ad-  ^^  ^^^y  '^^' 
vised  the  petition  and  additional  petition  given  in,  in  the  original     ^'^''^V*^ 
action,  with  the  answers  thereto,  and  the  minute  for  the  defenders,   „|  codiranf 
adhered  to  the  interlocutor  complained  of  in  the  petitions,  and  re*      ,  — r 
fused  the  desire  thereof. 

As  to  the  dominium  utile  of  Murdieston,  on  the  death  of  Alexan- 
der Inglis,  the  granter  of  the  entail  1719,  Alexander  Hamilton,  the 
institute,  made  up  titles  to  it,  and  was  infeft.  He  was  succeeded  in 
1 772  hy  his  son  Alexander,  who  died  infeft  without  issue  in  1786, 
and  was  succeeded  by  his  next  brother,  Gavin,  who  was  infeft  in  a 
precept  of  clare  constat,  granted  by  Duke  Douglas  infeft  in  fee  of 
the  superiority  (now  freed  of  Walter^s  liferent),  with  concurrence  of 
General  James  Inglis  Hamilton,  Gavin^syounger  brother,  as  life- 
renter  of  one^half. 

On  the  death  of  his  brother  Gavin,  General  James  Inglis  Ha- 
milton, as  liferent  superior  of  one-half  of  Murdieston  with  power  to 
enter  vassals,  granted  a  precept  of  dare  constat  in  his  own  favour, 
as  to  that  half  of  the  lands.  Infeftment  was  duly  taken  under  this 
precept  on  June  14,  1802. 

On  June  15,  General  Inglis  Hamilton,  in  respect  that  the  entail 
of  Murdieston  contained  no  prohibition  against  altering  the  succes- 
sion, disponed  the  lands  to  a  new  series  of  heirs*  This  new  deed 
of  tailzie  set  forth  that  the  granter  was  heritable  proprietor  of  that 
portion  of  the  lands  to  which  his  title  was  made  up  as  already  men- 
tioned, and  that  he  was  ^  apparent  heir  of  the  deceased  Gavin  Inglis 

*  Hamilton^  as  to  the  remainder,  and  he  specially  bound  himself  to 
make  up  titles  to  it,  and  to  infeft  the  heirs  under  the  new  tailzie. 
On  June  30th,  he  obtained  a  brieve  from  Chancery  for  serving  him- 
self *  legitimus  et  propinquior  haeres  in  speciali^  et  Unesa,  diet,  quond. 

*  Gavin!  Inglis  Hamilton,  fratris  sui  immediate  senioris ;'  and  after 
a  charge  given  to  the  superior,  he  obtained  a  precept  of  clare  con- 
stat from  Duke  Archibald  for  infefting  him,  but  always  under  th^ 
provisions  of  the  entail  1719- 

Infeftment  was  given  under  this  precept  on  November  20,  1802. 

General  Inglis  Hamilton  died  in  1803,  and  Colonel  Hamilton, 
the  institute,  under  his  deed  of  tailzie,  took  infeftment  in  that  cha- 
racter.  He  died  in  1815,  without  issue,  and  the  late  Sir  Alexander         ^ 
Inglis  Cochran  was  served  next  heir  of  tailzie  to  him  in  November 
1815. 

In  1833,  Sir  James  Gibson-Craig  of  Riccarton,  as  adjudging  cre- 
ditor of  Dr  David  Ramsay,  physician  in  Edinburgh,  the  hdr  of  en- 
tail of  the  dominium  utile  of  Mordieston,  under  the  tailzie  1719, 
raised  a  reduction  of  the  precept  of  clare  constat  by  General  Inglis 
Hamilton  to  himself,  and  the  sasine  thereon ;  the  brieve  and  the 


876 


DECISIONS  OF  THE 


N0.IS6. 


Purtuei*s 
Pleas. 


l^jUif  .iJBsa  V9toDf  of  servtoe  of  tbe  Genexal  to  his  brother  Oirrin ;  die  precept 

Smm^m^f   Qf  clare  constat  by  Duke  Archibald  to  the  General,  and  sasbie 

^I'c^rao!^    thereon  ;  the  General^s  deed  of  taihde,  the  sasine  thet^eon,  and  tbe 

eeveral  vrits  and  sasines  under  which  titles  had  been  made  up  by 

the  sucoeeding  heirs-substitute  of  that  tailsie,  as  already  nientsoBed, 

Pleading  that  the  entail  of  1802  was  invalid,  as  flowing  a  noa 

habente  potestatem,  as  General  IngUs  Hamilton's  title  was  liable  to 

two  objections. 

1.  That  as  to  one-half,  he  had  granted  to  himself  a  precept  of 
clare  constat,  whereas,  being  only  a  liferenter  by  constitution,  be  had 
no  power  of  entering  vassals,  (Henderson,  19th  Feb.  1836,  8.  and 
D.)  and  he  could  not  receive  it  except  as  mandatory  of  t]le  supe- 
rior, who  was  dead,  and  thus  his  mandate  was  recalled  faefoK  the 
precept  was  granted,  besides  this,  power  could  certainly  not  be 
granted  at  all  by  a  party  like  Alexander  Inglis  Hamilton,  faoidiDg 
only  a  personal  right. 

(2.)  The  precept  granted  by  Duke  Archibald  as  to  the  otlier  hiK 
wasnuU,  in  respect  the^Duke  was  not  himself  validly  infeft,  because  Ae 
precept  in  17S2  stood  exhausted  by  the  infeftment  of  Duke  Doogiai 
until  reduced,  and  could  not  warrant  a  second  infieftment ;  aad  be- 
caujie  Duke  Archibald  had  died  before  his  title  was  cured  by  Aeam 
in  tbe  reduction  of  the  sasine  in  1722  brought  by  him,  and  no  mi^ 
sequent  steps  could,  after  his  decease,  make  his  title  valid* 

Defences  were  lodged  by  Sir  Thomas  John  Ingiis  Coehtito,  wli» 
pleaded,  (1.)  That  a  liferenter  by  reservation  had,  hj  impliGatiMh 
the  power  to  enter  vassals,  and  that  could  be  conftrred -by  expms 
grant  on  a  liferenter  by  constitution.  (Redfeara,  17th  Maidh  1S1% 
F.  C.)    (S.)  That  as  General  Hamilton,  m  1803,  found  Duke  Ai>- 
ch&akt  entered  and  infeft  as  superior  in  the  lands,  respoctinjg'whidi 
the  Duke  granted  hia  precept  of  dare  cimstat ;  and  as  Date  Aidi- 
bald  was  the  true  superior,  the  General  was  safe  to  enter  with  die 
Duke,  whether  hb  title  to  the  superiority  bad  been  regularly  wait 
up  or  not,  and  had  not  even  a  right  to  try  die  question  wiifc  tlie 
Duke  whether  the  title  to  the  superiority  was  regular  or  not.     (See 
Lord  President's  notes  in  case  of  Wilson,  Jan.  1805,  not  reported.) 
And  that,  under  the  decree  of  the  Lord  Ordinary,  primouiieed  he- 
fore  Duke  Archibald  died,  the  Duke  had  a  jus  qoassitnm,  aai  iH 
the  vassals  holding  under  the  Duke  had  a  jus  qusnitmn  ;  and  fiir« 
ther,  that  both  that  decree  and  the  subsequent  proceedings  ffnfrkf 
Duke  Archibald's  title  to  the  superiority,  as  made  up  in  1901;  la 
be  the  only  good  title,  operated  retro,  and  had  the  same  eflecl  as  if 
the  infeftment  of  Duke  Douglas  had  been  cleaf  ed  away  befiNfie  Duke 
Archibald's  mfeftment  was  taken.  1 


Defender's 
Pleas. 


No.  136.  COURT  OF  SESSION.  "ST? 

Tbe  Lmrd  OnUawy  ordered  cases,  and  repotted  tbem  to  tin  Gmh.  W'Juljt  Jsa& 


CibBiiii'C*Hiig 


OpunoQ  of 


Xord  Cor^Aoute.*— This  is  a  case  of  difficulty.     In  ftming  my 
opimon  on  it,  I  have  been  unaUe  to  assent  to  the  arguments  either    ^couit! 
contained  in  the  cases^  or  stated  at  the  bar. 

It  16  clear  that  Duke  Ardiibald^s  title,  resting  on  an  infeftment 
under  an  exhausted  precept,  in  1801,  was  invalid;  and  it  was  the 
only  title  which  he  ever  completed  to  the  superiority  of  Murdieston. 

Let  the  grounds  be  considered  on  which  it  is  maintained  that  the 
Duke's  precept  of  clare  constat  to  General  Inglis,  gave  the  General 
a  valid  real  right  in  the  lands.  «. 

The  decree  of  reduction  and  declarator  was  not  obtained  till  after 
Duke  Archibald's  death.  I  do  not  think  that  that  decree  is  to  be 
bdd  of  the  date  of  the  Lord  Ordinary's  interlocutor.  It  was  neidier 
extracted,  nor  extractable,  till  after  the  Duke's  death.  Leave  might 
p^haps  have  been  obtained  to  extract  it  as  an  interim  decree,  but  it 
Kas  not  ashed. 

I  doubt  whether  the  decree,  when  obtained,  would  operate  relro  to 
validate  Duke  Archibald's  title,  or  whether  the  reduction  of  on  ln« 
fe&nent  on  a  Crown  precept,  could  validate  a  second  inftftment 
taken  upoa  that  same  precept  before  the  reduction.  I  eee  no  prece^ 
dent  for  this.  Suppose  Duke  Archibald  had  entered  by  ^dal  wr^ 
viee  to  Dake  Douglas,  before  deeree  of  reduction,  I  think  it' w  dear 
that  that  service  was  bad,  and  that  no  feudal  proceeding  could  have 
made  it  good.  But  how  could  the  proceeding  by  general  aerme  be 
better  at  a  time  when  there  was  no  warrant  to  take  infeftment  upon 
the  exhaiiated  precept  ? 

Neither  do  I  think  that  it  is  incompetent  in  a  competition  fcr  the 
dcaaiamm  utile,  for  the  competitors  to  enquire  into  the  title  of  the 
superiov.  Suppose  Duke  Archibald  had  never  made  np  a  title  at  aD, 
but  had  died  in  a  state  of  apparency,  it  is  clear  that  it  would  hav« 
been  quite  competent  for  Dr  Ramsay,  to  have  challenged  General 
Inghs's  infeftmoit  on  the  precept  of  clare  constat,  and  to  have  re* 
daced  the  entail. 

The  true  ground  of  defence  against  this  action  is,  that  Duke  Ar« 
chibald  was  not  only  the  true  superior,  but  he  was  entered  as  such, 
aud  his  infeftment  was  upon  the  record.  A  vassal  was  entitled  to 
trust  to  that  infeftment,  and^was  not  bound  to  scrutinize  the  warrants 
upon  which  it  proceeded. 

Further,  the  entry  of  a  vassal  was  not  a  gratuitous  deed.  It  waa 
the  fiilfilment  of  an  onerous  contract  between  the  superior  and  the 
vassal,  and  the  heir  of  the  vassal.     In  consideration  of  the  entry  the 

*  This  opinion  if  taken  firom  the  notes  of  his  T/ordsbip. 
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10  July  1838.  vassal  paid  his  relief  duties,  and  became  bound  for  the  other  pieiU- 
^■^V^^    tions  in  his  feu-right. 

v!  Cociu^  ^^^  ^^^^  ^^  Wilson,  to  which  the  Lord  President  lefetred,  isim- 
-rT"  portant.  I  have  found  his  Lordship^s  note  confirmed  by  a  perasal 
Court.  of  ^he  Session  papers  in  the  case^  which  afibrds  an  illustratioD,  a  &r- 
tiori,  of  the  efficacy  of  the  true  ground  of  defence  in  the  present  cm. 
The  party  who  gave  the  entry  in  that  case,  had  no  right  to  die  so- 
periority,  but  he  was  infeft  as  superior,  and  that  was  held  enoui^ 
In  this  case,  Duke  Archibald  was  the  real  superior. 

So  also  in  Gillespie  (July  24,  1764,)  heritable  bonds  granted  bi 
a  person  whose  infeftment  was  reduced,  were  found  preferaUe  to  the 
claims  of  personal  creditors. 

Lord  Mackenxie  concurred  with  Lord  Corehouse  fbr  Uie  reasoe 
given  by  his  Lordship ;  but  differed  from  him  in  so  far  as  to  ImU 
that  the  retro-active  effect  of  the  reduction  would  of  itself  vaUrte 
the  infeftment  of  Duke  Archibald,  and  that  its  effisct  was  notbamd 
by  his  death. 

Lord  GiUie8  concurred  in  the  views  of  both  Lord  Corehouse  lad 
Lord  Macken^e. 

The  Lord  President  concurred  with  Lord  Corehouse. 
Judgment.       The  CouH  accordingly  pronounced  this  unanimous  jndgneBt: 
^  Assoilsie  the  defenders  from  the  conclusions  of  the  libel ;  umI  ds- 
*  cem :  and  find  the  defenders  entitled  to  expenses,  subject  to  madi* 
^  fication.' 

Lord  OrdtDtry^  CmnngJume.        Act.  SoL  Oeii.  iRmthftfiuriU)  ivory.        Alt  iHm  i 

Fac,  (Bcpe^)  Woody  Maeonochk.        Agents*  Gibioii'Craig9y  IVardlaw,  j^  Asbie^ 
W.  S.  and  Mony penny  ^  Ddlgliesh^  W.  S.     J5.  Clerk. 

CR. 


SECOND  DIVISION. 

No.  CXXXVII.  1(WA  Jmkf  l«a 

WILLIAM  PARE, 
ugamst 
WOOD'S  TRUSTEES  and  Othbbs,  aks  JAMES  BELL 

lMHI»ITION->-RK6ttTER— M(NOTB-B0OK— PoBtIC  OmCtf^ 

Repaoatiok— STATOtss,  I67t,c.  16,§9S;  1093,e.l4,'  MSf^ 
1 8.— /n  ihi  recording  itf  on  inAiMton  agahut  three  purtkt,  ti 
names  of  two  of  them  toere  omifled  in  the  tnitmte'ba^  tftken- 
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giaier.     In  an  action  of  reduction  ea  capite  inhibitionis,  and  ^^  ^^J  ^^' 

against  the  keeper  of  the  register  as  liable  far  the  debts^  faundj 

•—(1.)  That  the  amission  created  a  nullity  with  reference  to  the  Trustees,  &c/ 

parties  whose  names  were  omitted ;  andj  (S.)  That  the  keeper  of 

the  register  teas  liable  in  the  consequences  of  the  defective  regis^ 

tration. 

William  Park,  the  pursuer,  executed  letters  of  inhibition  against  Narrative. 
Andrew  Fringle,  Mathew  Wood,  and  Robert  Steele,  which  he 
sent  to  the  defender,  Jamas  Bell,  Sheriff-clerk  of  Berwickshire, 
the  keeper  of  the  Particular  Register,  to  be  recorded.  Although 
notice  was  given  not  only  by  letter,  but  by  the  usual  certificate  on 
the  letters  when  they  were  returned,  that  this  had  been  done ;  the 
entry  in  the  minute-book  described  the  inhibition  as  having  been 
raised  merely  against  Andrew  Pringle.   The  certificate  was  as  Mlows : 

*  Inhibition  and  arrestment,  Park  against  Pringle.     Eo  die  et  horis, 

*  William  Park,  residing  in  Ecdes,  against  Andrew  Pringle,  mer- 
^  chant  in  Coldstream,  was  presented  by  James  Hunter,  messenger, 

*  Kelso,  ^twixt  9  and  10  o^clock,  a.m.     (Signed)    Gbo.  Psat,  for 
^  Mr  Hunter.    Jambs  Bbll,  Clk.^ 

Mason,  wishing  to  purchase  from  the  Trustees  of  Wood,  made  a 
search  for  encumbrances,  and  in  consequence  of  this  state  of  the 
minute-book,  obtained  a  certificate  that  there  was  no  recorded  inhi-' 
bition  against  them.  A  sale  was  effected,  but  Park  brought  a  re- 
duction ex  capite  inhibitionis,  and  pleaded,  (1.)  That  the  register  Punuer'* 
(apart  from  the  minute-book)  being  correct,  the  diligence  was  com" 
plete,  and  that  the  sale  was  consequently  incompetent.  (2.)  That 
if  the  diligence  was  not  complete,  the  keeper  was  liable  for  the  debt. 

Mr  Bell  pleaded  in  defence — (1.)  That  the  signature  in  the  en-  Defenden* 
try  in  the  minute-book  by  the  presenter  of  the  letters,  amounted  to  ^^ 
an  acknowledgment  that  the  entry  was  correct;  and,  (^•)  That 
though  the  minute-book  be  required  by  more  than  one  statute,  it  is 
nowhere  laid  down  what  it  is  to  contain ;  and  that  at  any  rate,  errors 
in  it  do  not  nullify  the  diligence,  which  is  only  understood  to  be  re- 
corded in  the  register. 

The  other  defenders  maintained  generally,  that  the  diligence  was 
not  duly  recorded,  by  not  being  entered  in  the  minute-book.  The 
following  Statutes  and  Acts  of  Sederunt  were  founded  on,  1672,  c. 
16,  §  32  ;  Act  of  Sederunt,  15th  July  1692;  Sut.  1698,  c.  14; 
Stat.  1696,  c.  18. 

The  Lord  Ordinary  sustained  the  defences  founded  on  the  undue 
r^istration  of  the  inhibition,  and  found  the  keeper  of  the  raster 
liable  for  the  consequences,  as  concluded  for  in  the  summons,  for  the 
reasons  stated  in  the  following  note : — 
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Park  V.  Wood* 
Trustees*  fte. 

LordOrdi- 
naiy'e  Vote, 


10  Jidy  1838.  <  The  punuer  having  executed  lettera  of  inhibitieii  agaiait  tbtt 
^  persons,  Andrew  Pringle,  Mathew  Wood,  and  Bobert  Stsels^  «Bt 
them  to  the  defender,  Bell,  the  keeper  of  the  Partioiikr  Rcgjuer, 
to  be  recorded.  He  was  certiorated  I7  this  oiBoer,  not  oalj  \j 
letter,  but  by  the  usual  certificate  on  the  letters  when  thqr  war 
returned,  that  this  had  been  done ;  but  in  point  of  fact»  the  fattj 
in  the  minute-book  described  the  inhibition  as  having  been  imd 
merely  against  Andrew  Pringle.  Mason  wishing  to  purdiase  ban 
the  Trustees  of  Wood,  made  a  search  for  encumbrances,  and  iacts- 
sequence  of  this  state  of  the  minute-book,  obtained  a  cert^ott 
that  there  was  no  recorded  inhibition  against  them.  On  doi  de 
transaction  was  gone  into,  but  is  now  challenged.  The  puraier 
maintains,  1^^,  That  the  register  (apart  from  the  mimHe-ixNk) 
being  correct,  the  diligence  was  complete,  and  that  the  sale 
sequently  incompetent.  2(%,  That  if  the  diligenoe  was  not 
plete  the  keeper  is  liable  for  the  debt. 

'  Certain  objections  have  been  stated  to  the  pnrsuer^s  ri^tois- 
hibit,  but  these  are  undeserving  of  notice.  The  real  qnsftisiii 
as  to  the  validity  of  the  diligence ;  and  the  pleas  of  the  hmfBt 
make  this  a  question  of  serious  importance  to  the  neeotda  He 
maintains, — 

*  Isty  That  the  signature  of  the  entry  in  the  minate4x)ok,  bf  ik 
presenter  of  the  letters,  amounts  to  an  acknowledlgineni  ihtt  the 
entry  is  correct,  and  thus  bars  the  party  from  Gomplaoiiiig»aBd» 
lieves  the  keeper.     The  Lord  Ordinary  cannot  sanctum  a  pflMfk 
for  which  no  authority  is  stated,  and  which  at  once  deetroysattlidi 
records,  by  making  keepers  responsible  for  no  entry  inthe»nn^ 
book  whatever,  as  all  of  them  must  be  signed  by  aame  pmcMcr. 
The  object  of  the  statutes  in  requiring  presenters  to  trnWriH  *" 
not  to  record  their  satisfaction,  or  in  any  way  to  supersede  the  btpr, 
or  free  him  from  the  consequence  of  inaccuracy.    AoccHdisg^tk 
presenter  has  no  control  over  the  keeper  as  to  the  coasmunia^d 
the  entry,  which  it  is  solely  his  duty  to  make  outconectl^(aBd« 
his  own  responsibility.     The  signature  was  intended  for  quite  St- 
ferent  purposes,  chiefly  in  reference  to  time  and  indemnlficstMa 
It  is  disputed  in  the  record  whether  the  person  who  piesenlsd  ii 
this  instance,  was  or  was  not  the  agait  of  the  pursuer.    Bat  tka 
is  immaterial.    He  was  taken  by  the  keeper  as  an  adeqaate  jtt 
senter  of  the  diligence;  and  even  though  he  had  been  tbef|i9** 
agent,  or  the  party  himself,  and  he  a  skilful  man  of  bntinfH  V^ 
ignature  would  not  cover  the  officer^s  blimder. 
*  2ci,  That  though  the  minute-book  be  required  by  mcvp  Oimm 
statute,  it  is  nowhere  laid  down  what  it  is  to  contaiUf  and  thst  ft 
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*-amy  nrte^  enors  in  it  do  not  mdlify  die  diligence,  which  is  (vM^  un-  le  Jviy  lad^ 

*  dtrgiood  to  be  recorded  in  the  vegiater.  "^^rv^r 

'  The  Lotd  Oidinarir  oenoeives  this  pontion,  which  estbguishes  ^J^g^^^** 
^  the  minute-book  as  an  essential  part  of  the  record,  to  be  also  un*        < — 
«  warranted  and  dangerous.   The  Statute  1672,  c.  16,  §32,  declares,  ^.^j^u. 
'  that  the  minute-book  shall  contain  <  the  names,  sunsatneB  and  de« 
^^  ttgnations  of  the  parties,  prindpals  and  cautioners ;'  and  both  of 
'  the  Acts  1^3,  c.  14,  and  1696,  c..l8,  imply  as  much;  because 
^  they  say  that  the  keepers  shall  keep  minute-books  ^  of  the  writs.^ 
^  Can  it  be  said  that  an  entry  leaving  out  the  name  of  the  individual 
^  inliilxted,  is  any  minute  of  this  personal  writ  ?  The  Statutes  do  not 

*  say,  in  formal  words,  that  such  a  blunder  in  the  minute  shall  be 

*  fatal,  but  they  declare  a  proper  minute  to  be  a  part  of  the  process 
'  of  recording,  and  the  writ  cannot  be  held  to  be  complete  till  all  the 
^  ftmns  and  steps  are  complied  with.  Accordmgly,  it  is  admitted  in 
^  this  record,  that  in  searching  for  encumbrances,  the  practice  is,  and 
'  ever  since  1672  has  been,  to  examine  the  minute-book  alone,  and 

*  it  is  only  on  the  margin  ef  the  minute-book  that  the  recal  of  inhi« 

*  lalions  is  marked." 

The  defimders  reclaimed,  and  the  Lords  ordered  caaes,  which 
were  afterwards  laid  before  the  other  Judges,  with  the  following 
queries: 

*  Whether  it  was  duly  recorded,  or  whether  the  omission  of  the 
^  Mmes  of  Mathew  Wood  and  Robert  Steele  in  the  minute-book, 
*i»ndned  the  r^;isti'ation  at  the  inhibition  nfull  and  void  in  toto,t  or 
^Mdl  only  qooad  dKwe  parties?  Or  merely  exposed  the  keeper  of 

*  the  register  to  a  claim  of  damages  at  the  instance  <^  the  party  pre*- 
^  Jsrfieed  by  the  omission  ? 

^  fUhf  Whether  the  sale  by  Donald,  Jdinstone  and  Thomsep 

*  ( Wood^s  Trustees)  to  the  defender.  Mason,  in  January  18S4,  was 

*  aflbcted  by  the  said  inhibition  used  in  the  year  1815,  against  Ma- 
^  thew  Wood,  the  author  of  the  sellers  who  were  infi^  on  Wood's 

*  cdnveyance  executed  in  1818  ?" 

Lords  Pteridenij  Monereiff,  Coreh&usef  FtdlerUm^  J^JS^ey^  and 
Coclilbwm  gave  the  following  opinion  :— 

1.  As  we  understand  the  questions  put  to  us  with  reference  to  [^P^"?^ 
the  nature  of  the  case,  the  first  involves  three  pcHnts  :  1.  Whether  judges. 
the  omission  of  the  names  of  Mathew  Wood  and  Robert  Steele  in 
the  minute-book  of  the  rq;ister  of  inhibitions,  rmdered  the  inhibi- 
tion in  question  null  and  void  in  regard  to  persons  transacting  with 
those  parties  ?  3.  Whether  it  rendered  the  inhibition  null  in  toto, 
or  in  particular,  with  reference  to  Andrew  Pringle,  the  person 
whose  name  was  mentioned  in  the  minute-book  ?  and,  3.  Whether 
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i#auiy  ia88.  the  oi^sfiion  of  i;he  iwoes  of  Wqoi  aod  Stodt,  if  it  djd  cKAkft  a 
^'i-^'V'*-^     nullity  in  whole  or  in  part,  exposed  the  keqter  of  tlie  zegisia  to  a 

^Tu^'  ^&f '  ^^^  of  .dap^^es  at  th)^  imtmfie  of  ih^  inbiUung  cBeditpr  ? 

—  Taking  this  yiew  of  the  queatijM»6  preeeoAed  nndor  the  fiist  port 

con'^ued^       of  the  reference  f^r  ovr  opipion^^  it  appears  to  ua,  that  the  BMst 

Judges.  material  point  ia  ii^  that  part  of  the  query  under  which  we  «»  cal- 

led upon  to  say,  whether  the  inmisaion  jof  the  nanes  of  Wiiod  and 
Steele  in  the  minute4)oo]c  rencjered  the  r^stration  noil  quoad 
the^e  parties.  For,  with  regard  to  the  other  point  iaTolved  ia  the 
question,  whether  the  inhibition  is  nuU  qooad  the  par^  who  is 
named  in  the  minute-book,  we  apprehend  thai  we  baFe  not  the  na- 
t^rials  to  form  any  opini<»),  there  being  no  qiiestion  raiaed  aa  ta  aqr 
person  in  bis  right 

On  the  matmal  questic^.  we  9re  of  /opinion  that  the  iahihitiii 
has  not  been  duly  recorded  against  Mathew  Waioid  and  Sakvt 
Steele,  and  that  it  is  null  and  void,  in  ao  &r  as  it  may  tSEoet  tkn 
oi:  their  assignees  or  creditors.  We  louad  oar  ppinion  aisipij 
on  the  terms  and  import  of  the  Act  of  Parliament  160S»  c^  U- 
That  Statute  proceeds  on  the  narrative,  that  the  pnevioua  Acts  ap- 
pointing the  regbters  ot  sasines  and  inhibitions  had  been  mud 
frustrated  by  the  keepers  not  inserting  the  write  at  the  dme,  aai 
in  the  order  in  which  they  were  presented,  whereby  noQ^  eouU 
koow  wh^t  writs  were  ia  the  h/mds  of  th^  ke^^t  and  aaCely  bar- 
gain. Tq  remedy  this  evil,  they  ^e  appointed  $o  kei^  a  Biiaiile- 
book,  in  which  ^  names  and  designatioas  of  the  p^rtiea  1^  wb^ 
the  writs  are  presented  sfa^ll  be  expressedt  Then  it  pproFidea,  Asi 
the  writs  sbaljl  be  ly^iatrate  fix^cdy  aaccnding  to  the  order  of  ^ 
minute-book,  under  pain  of  deprivation  of  the  kpqper;  and  fuAffj 
^at  he  shall  be  liable  to  a^  tb^  4uMge  of  the  parties  pr^udieed 
by  the  non-oheervanoe  of  tlvs  Act. 

Now,  it  is  very  evident  to  us,  that  whea  the  Statute  qpaab  of 
a  minute4x)pk  to  be  kept '  of  all  the  writs  presented  to  the 
with  a  view  to  its  declared  object,  it  coi4d  have  no  aei^a  .or 
ing,  if  it  did  not  mean  to  express,  that  the  entry  of  such  wxit» 
should  exhibit  the  names  of  the  pi^e^  against  whom  the  inhibi- 
tions were  directed.  Without  this  being  ^own,  it  oonid  he  nr 
ipore  than  a  mere  blank,  whiph  could  |pve  no  p^rsoa  any  lafanaa- 
tion  regarding  the  party  with  whoni  h^  inched  to  cmnmcli  a^d 
any  idea  K>f  order  an^mg  siix:b  WFits  weald  be  eatiraly 
We  therefore  take  it  tp  be  perfectly  clear,  tb»t  the  mitst 
point  in  the  entry  in  th^  mini4^*bpol^,  besides  the^^U^  iafhe 
of  the  inhibitor  and  the  p^H^s  iahil^M-  Withcait  the  M"^  the 
date  would  be  of  no  iwe  whatever ;  and  we  bpUeve  ^#(  there  ^ercr 
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was  a  doubt  that  the  registration  coald  not  be  correctly  made  other-  l^  July  1898. 
wise.  w^Y^ 

In  the  present  case,  ho  doubt,  there  is  one  name,  Andrew  Pringle,  Trat^  &e.' 
infierted  in  the  minute-book.     But  as  the  present  question  relates      .  . — 
to  the  rights  of  parties  transacting,  not  with  Andrew  Pringle,  but'cooraited 
with  Mathew  Wood,  or  his  trustees,  it  appears  to  us  to  be  truly  ^^^^ 
the  same  case  aa  if  no  name  at  all  had  been  inserted. 

Considering  it,  dierefore,  to  be  perfectly  clear  that  the  name  of 
the  person  inhibited  must  be  inserted  in  the  minute-book,  the  next 
question  is.  Whether  the  omission  to  mention  the  name  of  a  party 
meant  to  be  inhibited  creates  a  nullity  in  the  registration  as  to  that 
party  ?  We  are  of  opinion  that  it  does  render  the  inhibition  null. 
There  is  no  doubt,  that  without  due  registration  no  inhibition  is 
efiectuaL  But,  though  this  Statute  does  not  say  in  so  many  words, 
that  if  the  writ  shaU  not  be  inserted  in  the  minute-book,  it  shall 
Iiafve  no  ejB^ct,  or  be  null  as  to  third  parties :  this  is  necessarily 
implied  in  the  purpose  and  whole  structure  of  the  Act.  The  mi- 
nute-book is  made  the  absolute  rule  for  the  date  of  presenting,  and 
the  order  of  r^stration.  It  cannot,  therefore,  be  maintained,  that 
any  such  writ  is  duly  recorded  when  it  does  not  appear  of  a  specific 
date,  and  in  a  precise  order,  in  that  statutory  part  of  the  register. 
It  cannot,  in  our  opinion,  be  held  that  an  inhibition  is  effectual 
against  third  parties,  which  is  not  to  be  found  duly  entered  in  that 
record,  to  which,  in  idiance  on  the  Statute,  all  parties  proposing 
to  contract  would  naturally  look.  But  if  this  be  so,  and  if  any 
entry  in  the  minute*book,  which  does  not  specify  the  name  of  the 
party  against  whom  the  inhibition  is  directed,  is  really  no  better, 
quoad  those  contracting  with  that  party,  than  no  entry  at  all,  we 
think  it  must  necessarily  follow,  that,  according  to  the  terms  and 
general  provision  of  the  Statute,  the  omission  must  create  a  nullity 
in  the  registration. 

The  case,  however,  is  stronger.  For  in  the  end  of  the  enactment 
it  is  provided,  that  the  keeper  of  the  register  not  observing  the  pre- 
mises, *  shall  be  liable  to  the  damage  of  the  parties  prejudiced  by 
'  the  not  due  observance  of  this  Act.^  Perhaps  there  may  be  dif- 
ferent ways  in  which  damage  might  arise  to  parties  by  the  Act 
not  being  duly  observed.  But  we  think  it  apparent,  that  the  con- 
t^nplation  of  such  damage,  in  general  terms,  with  a  positive  liabili- 
ty to  repair  it  laid  on  the  keeper,  must  have  assumed  that,  by  the 
omission,  some  nullity  in  the  registration  would  arise  whereby  par- 
ties might  be  prejudiced.  For  either  the  parties  inspecting  the  re- 
gister must  be  entitled  to  rely  on  the  minute  book  showing  the  fact 
.of  any  inhibition  presented  against  an  individual,  or  it  is  no  essen- 
tial part  of  the  register,  and  no  claim  of  damage  could  arise  to  a 
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10  July  1838.  party  who  had  not  thought  proper  to  cany  his  researches  farther. 

^^■"■^V^*^    The  damage  referred  to,  therefore,  must  have  been  supposed  to  arise 

TriutMs,  &C.   ^  ^  ^^®  inhibiting  creditor  from  defect  of  registration ;  and  to  declare 

the  keeper  liable  for  such  damacre  is  really  the  same  thin  v  as  dedar- 

Consulted    ^^g  ^  nuuity  m  cxpress  terms. 

Judges.  Jq  coming  to  this  opinion,  we  do  not  think  it  necessary  to  rely  on 

the  Act  I69b*,  c.  18.  Comparing  that  Act  with  the  Act  1686,  c 
19,  to  correct  which  it  professes  to  be  passed,  we  are  rather  inchn- 
ed  to  think  that  the  booking  spoken  of,  referred  to  the  fiill  entry  of 
the  writ  in  the  extended  register.  At  the  same  time,  while  even 
this  may  be  doubtful,  we  think,  that  as  the  Act  was  passed  after  the 
full  establishment  by  the  Act  1693  of  the  minute-book  as  a  statu- 
tory part  of  the  process  of  registration,  the  express  nullity  declared 
by  1696,  of  all  writs  not  *  duly  hooked  and  inserted  in  the  regi^er^ 
is  certainly  deserving  of  attention,  as  it  could  scarcely  be  hM  to 
receive  full  effect,  if  it  were  not  applied  to  an  entire  iic^ect  of  that 
which  three  years  before  had  been  peremptorily  enacted  as  an  esser 
tial  part  of  diie  registration. 

The  remaining  point  involved  in  the  first  query  proposed  to  us  is, 
Whether  the  omission  to  insert  the  inhibition  as  directed  against 
Mathew  Wood  and  Robert  Steele,  exposed  the  keeper  of  the  reffs- 
lev  to  a  claim  of  damages  at  the  instance  of  the  inhibiting  creditor? 
We  are  of  opinion,  that  this  is  settled  by  the  express  terms  of  the 
Act  1693,  which,  though  it  directs  the  entry  in  the  minute-bo(J[  t» 
be  signed  by  the  presenter  of  the  writ,  with  a  view  to  fix  definitelj 
the  date  of  presenting,  has  still  laid  on  the  keeper,  and  on  him  ex- 
clusively, the  responsibility  for  the  damage  incurred  by  any  paitj 
prejudiced  by  the  neglect  duly  to  observe  the  providons  of  the  Act. 

2.  Our  opinion  being  that  now  expressed  on  the  first  question  stat- 
ed, we  are  also  of  opinion  that  the  sale  made  by  Wood'^s  Trustees  to 
Mason  in  January  18^4,  was  not  affected  by  the  inhibition  in  1815, 
against  Mathew  Wood,  the  author  of  the  sellers,  who  were  infeft  on 
Wood's  conveyance  in  1818. 

Lord  McLckenzie'^g  ^ofimoriy  concurred  in  by  Lord  GtUics^  was  as 
fi>llows : — I.  I  think  it  clear,  that  prior  to  the  Act  1696,  ch.  18,  the 
wrong  minuting  of  an  inhibition  inferred  no  nullity  of  it.  For  the 
nullity  of  1692,  ch.  275,  had  no  reference  to  the  minute4xx)k,  whicb 
did  not  then  exist.  The  minute-book  of  1672,  ch.  16,  §.  32,  seens 
to  have  been  made  up  in  the  first  place  from  the  register,  running 
back  for  a  great  number  of  years,  certainly  under  no  nulli^  of  any 
writ  that  might  happen  to  be  inaccurately  minuted  in  that  operation; 
and  no  distinction  is  made  in  this  respect,  nor  is  any  nullity  attach- 
ed to  wrong  minuting  in  after  time.  Then  by  the  Statute  1686,  dk 
1 9>  it  was  enacted,  *  That  where  seasins  and  other  writs  are  present- 
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*  ed  to  the  keepers  of  registers,  and  delivered  back  to  tlic  party,  bear-  lo  July  18S8. 

*  iDg  a  record  and  attestation  under  their  hand  that  the  same  are  re-     ^•^'V"^^^ 

*  gistrat,  it  shall  make  the  same  sufficient  and  valid  for  the  security  Trustees,  &c. 

*  of  the  party,  albeit  by  the  omission  or  negligence  of  the  keeper  of     .  . 

^  the  register,  or  his  deputs,  they  should  not  be  found  booked  or  insert  consulted 

*  in  the  register.^     *  That  in  case,  by  their  omission  or  negligence,  ''o^* 

*  any  writs  presented  to  them,  and  marked  with  their  hands  to  be 

*  r^strat,  shall  not  be  found  booked  and  insert  in  the  register,  the 

*  said  deputs  guilty  of  such  omission  and  negligence,  shall  be  pu- 
'  nishable  as  forgers  of  the  public  registers  and  records,  and  shall 
^  be  lyable  in  damnage  and  prejudice  to  any  party  who  shall  be  pre- 
^  judged  by  the  said  omission  and  negligence."  Of  course  this, 
which  made  even  the  total  non-registration  of  inhibitions  to  infer  no 
nuIUty,^provided  they  were  marked,  showed  a  fortiori  that  the  wrong 
minuting  of  them  could  infer  none.  While  this  Act  stood  unre- 
pealed, there  passed  the  Act  of  Sederunt,  15th  July  1692,  and  the 
Statute  16939  ch.  14,  establishing  the  present  form  of  minute-book, 
of  inhibitions,  &c.  The  sanctions  of  these  Acts  are  directed  against 
tlie  keeper.  Nothing  is  said  of  any  nullity  of  the  inhibition,  and 
indeed,  while  the  Act  1686,  ch.  19)  was  unrepealed,  a  nullity  for 
want  of  minuting  would  have  been  absurd.  But  still  this  Statute 
1693  was  very  important  in  regard  to  the  minute-book.  It  enact- 
ed, ^  That  all  keepers  of  the  said  register  shall  keep  minute-books  of 
^  all  writs  presented  to  them  to  be  registered  in  their  several  regis- 

*  ters,  expressing  the  day  and  hour  when,  and  the  names  and  desig- 

*  nations  of  the  persons  by  whom  the  said  writs  shall  be  presented ; 
^  and  that  the  said  minute  be  immediately  signed  by  the  presenter  of 
^  the  writ,  and  also  by  the  keeper,  and  patent  to  all  the  leidges  who 

*  shall  desire  inspection  of  it  gratis :  and  that  the  writs  shall  be  re- 

*  gbtrat  exactly,  conform  to  the  order  of  the  said  minute-book,  all 
**  under  the  pain  of  deprivation  of  the  keeper  of  the  register."  The 
effect  of  this  seems  to  me  to  be,  that  the  minuting  was  made  part  of 
the  registering,  insomuch  that  no  writ  could  be  duly  registered  that 
was  not  duly  minuted.  The  minute-book  fixed  the  date  of  ingiving, 
an  essential  point  of  good  registration.  It  fixed  the  order  of  regis- 
tration :  It  served  as  the  permanent  index  to  the  register  at  large ; 
and  it  was  the  only  record  till  the  full  copy  in  the  register  could  be 
written  out.  Such  being  the  nature  of  the  minute-book,  the  Sta- 
tute 1696,  ch.  18,  enacts,  *  That  no  sasine  or  other  writ,  or  dili- 

*  gence,  appointed  to  be  registrat,  shall  be  of  any  force  or  effect 
'  against  any  but  the  grantors  and  their  heirs,  unless  it  be  duly  book- 
^  ed  and  insert  in  the  rc^ter.^    And  it  repeals  the  Statute  1686, 

ch.  19- 

It  is  argued  that  the]  word  *  booked'  here  must  be  applied  to  the 
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10  July  1838.  minute-book,  ^tinetiyely  from  the  rqfister.    I  do  not  adopt  diat 
„  ^T'XU^     distinctive  application.     But  I  incline  to  hold,  that  a  writ  ia  neither 
Trustees,  &c.     dulj  booked  nor  registered  in  the  sense  of  diis  Statute,  iinlesa  it  be 
qTT'    .    duly  minuted,  the  minuting  having  by  that  time  come  to  farm  an  ia- 
Contolied     separable  and  essential  part  of  due  registration.  In  this  view,  theavU 
Judges.        jj^y  of  this  Act  applies  directly  to  the  want  of  due  minutii^.  I  am  Ae 
more  confirmed  in  this  view,  by  considering,  that  asi^pinst  the  party 
who  was  to  concur  actively  in  making  the  minute,  there  was  no  nae- 
tion  at  all,  if  not  that  of  nullity ;  and  by  the  strong  eqiii^  of  hold- 
ing, that  a  party  so  specially  called  on  to  concur  in  oonstitutBg  ife 
first  stage  of  registration  does  not  duly  register  if  be  n^lect  tkv 
duty.   In  answer  to  the  first  question,  there£(H*e,  I  rather  think  that, 
under  the  Statute  1696,  there  is  a  nullity.     And  such  I  believe  has 
been  the  understanding  of  thecountiy,  on  whidi  practice  hai 
probably  since  its  date. 

II.  I  rather  think  that  the  pursuer,  having  by  hinradf  or 
agent  signed  the  minute,  cannot  claim  damages  i^aiiist  the 
of  the  register  on  account  of  its  imperfection.  It  is  tme  that  the 
Statute  1693,  ch.  14,  declares,  *  The  keepers  not  observing  tkepre- 
*  mises  liaUe  to  the  damage  of  the  parties  preju^ed  by  tlie  not 
'  observing  of  this  present  Act."*  But  that  provision  could  noi 
sibly  have  application  to  the  ingiver  of  the  writ ;  for  at  tkat 
the  want  of  minuting,  or  total  want  of  registering,  did  not  infer  sal- 
lity,  if  only  the  writ  was  marked.  It  was  the  damages  of  partin, 
purchasers  or  creditors,  injured  by  the  want  of  notice,  thai  alone 
in  view  in  this  Act  Under  this  Act,  the  ingiver  signing  the 
nute  never  could  have  any  claim  agaiast  dbe  keeper  on  aoeoiuit  of  its 
imperfection.  Then  the  Act  1696,  though  I  diiak  it  cfinmiimcd 
the  nullity  for  want  of  due  minuting,  yet  proivides  nodiing  as  to 
dami^e  on  that  account  against  the  keeper,  in  favour  of  the  party 
concurring  in  and  signing  die  wrong  minute  himself.  This  Stetale 
therefore  seems  to  leave  that  matter  to  the  ordinary  rules  of  eqoi^, 
which  I  think  will  not  admit  such  a  claim  of  damage.  It  is  said  the 
party'^s  signature  was  only  to  fix  the  time,  and  that  he  is  bound  lt> 
look  no  further.  I  cannot  agree  in  that  It  was,  I  think,  deariy 
implied,  that  the  signature  was  to  fix  also  the  writ,  without  which 
the  fixing  of  the  time  would  have  been  of  no  use ;  and  that  it  wis 
not  only  the  right,  but  the  duty  of  the  party  ingiver,  both  to  hia- 
self  and  the  public,  to  read  over  the  minute  he  signed,  and  «e 
for  himself  that  it  was  correct.  Having  neglected  this  right  given 
to  him  for  his  protection,  and  fiuled  in  this  duty,  I  think  he  mast 
bear  the  consequences  without  any  daim  of  damages  against  the 
keeper  his  co-delinquent  Right  or  wrong,  the  minute  is  what  he 
chose  to  concur  in  making  it ;  and  he  cannot  claim  dami^es  on  ac- 
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count  of  it    Thifi  was  eridendy  the  view  of  the  matter  held  by  lo  July  i8Sa 
Ijotd  Suix,  tbe  fivggester  of  the  Act  of  Sederunt  169S,  and  the  Sta*    w^^^a^ 
tnte  1698;  for  he  says,  lliAt  the  keepers  ^  shall  keep  minute-books,  ^^^  ^-  Wood*< 
^  wfaerem  the  presenter  shall  insert  the  wnt  and  date  of  presentuig,        

*  «Dd  sign  it  presented,  whereby  the  keeper  cannot  change  these  mi-  coMnited' 

*  Attte-books.^    It  is  true  the  Act  of  Sederunt  and  the  Statute  do  Judges. 
not  order  the  presenter  to  write  the  entry,  but  they  do  i>rder  him  to 
sign  it,  which  equally  makes  it  his  act. 

Lord  Ctminghame. — Ha^ng  been  formerly  of  counsel  for  the 
pytpsuer^  and  having  prepared  the  record,-  and  argued  the  case  before 
the^  Lord  Ordinary^  I  woidd  rather  decline  at  present  giving  any  opi- 
nion on  it  as  a- Judjge. 

Qn^iadvising  tbe  oiuse  with  ttese  opiniions,— 
Lords  GlerUee  and  Meadowbank  concurred  with  the  majority ; 
but  Lord  Medwyn  differed  so  far  as  to  hold  that  there  was  no  nullity. 
Lord  JusHce-Clerk  absent* 
T&e  Lords  pronounced  this  interlocutor : 
*  Adhere  to  the  interlocutor,  in  so  fiur  as  it  finds  the  inhibition  null  Judgment 

<  amd  void,  sustains  the  defaioes  for  John  Mason,  John  Wharton 

*  MaaoD,  and  the  Trustees  of  Mathew  Wood,  and  assoilzies  them 
^  from  the  conclusions  of  the  libel,  and  finds  them  entitled  to  expen* 

*  ses;  of  new,  find  those  expenses  due,  and  remit  to  the  auditor  to 

<  tax  the  aeoonnt  and  report,  reserving  to  the  pursueip  any  claim  he 
^  may  have  against  James  Bell  for  relief  of  such  expenses :  Also  ad« 
c  here  to  the  interlocutor,  in  so  far  as  it  finds  James  Bell  li&ble  for 

<  the  consequences  of  the  inhibition  having  been  found  null  on  the 

<  ground  of  defective  registrtitidn,  but  recal  the  interlocutor  hoc 
^  statu,  in  so  far  as  it  repels  his  defiances,  and  decerns  agamst  him 

*  lor  thtt  sten  concluded  for;  and  remit  to  the  Lord  Or^ary  to 
^  hear  parties,  andi  oonsidn  to  what  extent  the  said  defender  is  liable 

*  under  this  interlocutor,  and  to  proceed  t^ereAnent  as  to  his  Lord* 

<  ship  may  seem  jAst.^ 

Laid  Oidinavy,  Cockhum.  AcL  SoL-Gen.  (RutheffvrdjJ  Potion.        Alt  for  BeU 

Dean  ofFac,  (Hope,J  and  FT.  BeU  ;  for  Wood's  Trustees,  MUne  ;  for  Mason's  Trus- 
tees,  Maidmeni.  Greig  ^  Morton^  W.S.,  G.  TunibuBy  W.  &,  J.  S.  DarUngy 

W.  S.,  and  J,  R*  Skkmefy  W.  S,,  Agents.         7*.  Clerk. 

R. 
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FIRST  DIVISION. 

No.  CXXXVIIL  Uth  Jubf  1888. 

*        RANKING  OF  HARRIS. 

RAiaKiNG  AND  Sale — Pboce88. — The  judgment  pt€iioiiBeed  in 
this  process,  on  tlie  16th  January  1838,  having  been  appeakd,  4ae 
of  the  creditors  made  a  motion  before  the  Lord  Ordinary  to  proceed 
in  the  ranking,  who  doubted  the  competency  of  sndi  a  step,  and  the 
point  coming  before  the  whole  Judges,  in  the  Robing«io(Mn,  Aey 
of  (pinion  that  all  further  proceedings  were  stopped  fay  the 
dence  of  the  appeal. 

Irf>rd  Ordinary,  Cockburn.  Act.  Anderton,  Alt  Sarndfitrd, 

C.R. 


SECOND  DIVISION. 
No.  CXXXIX.  Uih  Jidjf  18Sa 

FLETCHER, 
FLETCHER. 

Tailzie — ^Aliment. — In  an  action  for  atimeBt  at  the  inatwce 
of  the  widow  of  the  proprietor  of  an  entailed  estate,  the  rental  of  whiek 
was  L.  295  per  annum,  who  claimed  an  aUowance  for  heradf  and  fir 
the  maintenance  of  the  younger  children,  the  Cmiri  leftised  jb 
aliment  as  to  the  younger  childrai,  but  allowed  the  widsnr  L.  110 
per  annum. 

AeL  Monteath.  Alt,  M'NeiU,  Fktdier. 
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SECOND  DIVISION. 

NaCXL.  Uih  July  IQS8. 

JOHN  CHRISTISON  and  OTHERS,  (Jameson's 

Trustees,) 

againgt 

Mb8  ROBINA  JAMESON  or  MACKENZIE  and 

CHILDREN,  AND  CAPTAIN  DONALD  MACKENZIE. 

Txstament.— »RxTocATioN.^-Ca«0  in  'which^  where  a  testator 
had  lent  L*\9,W  to  his  brother-in-law  on  his  promissory-note^ 
and  returned  the  note  to  the  debtor,  cancelled,  along  trith  a  letter, 
stating  his  *  desire  tofrei  the  debtor  *from  the  burden^  and  that 
this  was  done  ^  on  the  understanding  always  that  this  is  a  sum 
'  which  I  have  paid  for  Robina  (the  debtor's  wife)  and  her  family, 
^  and  which  is  to  be  taken  into  the  ultimate  account  ,*'  and  when  in 
the  testator's  repositories  at  his  death  were  found  two  settlements, 
one  previous  to  the  date  of  the  letter,  but  having  a  codicil  of  even 
date  therewith,  directing  the  capital  of  the  L.  1200  to  be  consi- 
dered as  a  payment  to  account  of  the  share  of  the  debtor'' s  family 
ai  the  ultimate  ^tribution,  and  the  other  settlement  being  a  ge^ 
neral  one  of  the  testator* s  effects,  not  ewpressly  revoking  the  pre-' 
vious  one,  nor  referring  to  the  debt  qfL*  1200, — the  Court  found 
that  the  promissory "fiote  had  not  been  unconditionalh/  ^charged, 
but  fell  to  be  deducted  from  the  amount  of  the  provisions  contained 
in  the  latter  settlement  in  favour  of  the  debtor^  s  family. 
CxFENSEs. — Case  where  the  expenses  of  both  parties  were  found 
due  out  qfthe  trust-fimds. 


late  Mr  Robert  Jameson,  advocate,  had  advanced  in  1825,    NamUve. 
to  his  brother-in-law,  Captain  Mackensie,  on  his  promissory-note, 
die  sum  of  L.  ISOO.     Interest  was  paid  on  the  loan  till  February 
183S,  when  Mr  Jameson  returned  the  pronussory-note,  cancelled, 
to  Captain  Mackenzie,  with  the  following  letter : 

^  My  Dear  Mackenzie,  I  was  annoyed  to  learn  from  your  wife, 
^  that  you  consider  the  debt  that  you  owe  me  as  a  sort  of  night-mare 
^  that  reels  over  you  occasionally.  My  regard  for  you  makes  me 
*  desirous  of  freeing  you  from  the  burden. 

^  I  have  never  had  the  least  intention  of  considering  the  L.  1200 
^  as  a  debt  due  to  me  to  be  enforced  in  my  lifetime.  I  look  upon  it 
^  as  a  sum  advanced  to  your  family  as  their  part,  in  so  far,  of  what 
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Jameson'i 
Tru»tees  9. 
Maokenzie. 

NartatiTe. 


1 1  July  1838.  *  they  may  expect  when  my  old  clothes  come  to  be  divided.   I  thoe- 

*  fore  beg  you  to  accept  of  the  ilidbsed^  ted  to  coiMider  all  Mora 
'  betwixt  you  and  me  closed,  on  the  understanding  always  duit  tlis 

*  is  a  sum  wbidb  I  have  paid  for  Aobina  and  hcv  fmily»  and  ^riuEh 
'  is  to  be  taken  into  the  ultimate  account.    As  we  know  cme  anoihv 

*  too  well  for  making  speeches,  I  beg  that  you  will  never  say  cword 

<  more  on  the  sutgect.     Yours,^  (Signed)  '  R.  J.' 
Mr  Jameson  died  on  Slst  December  1834.     In  his  reposiloriay 

after  his  death,  two  settlements  Of  his  affidrs  mortis  eausn  were  ibood, 
the  first  of  date  8th  January  1831,  and  the  other,  under  wUeh  the 
pursuers  acted,  of  date  S5th  October  18S4.  There  were  several  codi- 
cils attached  to  the  first  settlement,  all  of  which,  as  well  as  die  srt- 
tlement  itself,  were  found  uncancelled.  One  of  these  eodictis  watof 
the  same  date  with  the  above-quoted  fetter  to  Captani  Macken^ 
and  was  in  these  terms :  ^  Codtct/..^-*Having  advanced  twelve  Imd- 

*  dxed  pounds  for  Captam  Maekemde,  lay  will  is,  that  Ae  eapilslof 

*  this  sum  be  deducted  from  the  share  fa&ing,  by  the  fofegeing  £- 
'  rections  to  his  family,  imd  osineldered  ia  a  payment  to  aecaont  of 

<  that  shore  itt  the  ultimate  distribution.    EdMmgh,  ISik  F^bmr 

*  ary  1883.     R.  Jaubbots^'' 
In  the  setdement  of  18S4,  there  was  no  etpress  revooatiDn  af  Ae 

previous  settlement  and  co^eilsi  But  the  provisinins  in  die  two 
settlements  were  diflerent  By  die  first,  inter  alia,  it  wbb  proviirf 
that  the  residue  of  the  estate,  after  psying  debts  and  legMics, 
should  be  divided  into  five  equal  shares,  *  one-fiftbco  my  satdaisCcr, 
'  Robina  Mackenaie,  and  her  husband^  die  said  Donald  Maekaiide» 
^  in  liferent,  for  dieir  Mferent  use  aUenarly,  and  to  the  chikbcn 

*  procreated  of  the  body  of  die  said  Robina,  io  her  present  or  any 
^  future  marriage,  oqui^y  among  them,  in  fee  ;  andfciling  the  wiMb 

*  of  the  said  children  before  marriage  or  majority,  tlna  shara  ia  ahs 

*  to  fall  and  devolve  equally  upon  those  who  may  at  the  time  be  my 
'  executors-at-law/ 

In  the  setdement  of  1834,  tbe  testatotf  provided  for  die 
thus :  *  Hastly,  I  provide  the  rest  and  residue  of  my  estate, 

*  to  the  burdens  foresaid,  to  be  equaUy  divided  «noagae  mj  two 

*  nieces  by  my  brother  James,  and  my  three  nieoes  and  nophaw  fay 

*  my  dstet  Robina;  but  dbclaring  that  die  diaves-of  nrf  nieoaaaad 

*  nq^ew  aforesud  shall  be  HfeMited  by  their  motheiw  rsqpeadnndy, 

<  so  long  and  no  logger  as*  my  sister  Mva  James*  w  maiHir  m 

<  and  my  sister  Robina  a  wife  of  Captain  Mackenaie,  or  a 
^  In  order  to  prevent  docdH,  I  may  sMe  thai  my  meaning-is,  tliat 
'  the  said  residue  be  divided  equally,'  per  capita^  aflMmgtfaediiUNB 

<  of  Robina  and-  Mrs  Jam^s  Jameson  aforesaid,  who  may  sonriw 


me. 
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Mr  Jamtton's  tntttee»TBi«ed  tbe  present  $teA^  cracluXfig  that  i^  Jrfy  i«a 
it  should  be  found  and  declared,  in  yespeet,  by  the  twma  of  the    ^   ^  * 
codicil  and  letter  of  16th  February  1888,  while  Captnn  MacA^nsie    tto^  v; 


nas  diflchaiVed  of  the  debt  of  L.  1200,  it  was  to  be  uken  into  ae-    M^drnM. 
esnnt  in  esftimatiog  the  amount  of  the  residne  diTisible  at  the  death  Pumwn* 
of  Mr  Jameson,  according  to  his  settlement,  that  the  said  principal  ^^^*^ 
sum  of  L.  J200  is  to  be  accounted  for,  and  to  be  held  as  added  to 
the  estate  of  the  said  Robert  Jameson,  as  at  the  period  of  bis  death ; 
and  that  the  interest  is  thereafter  to  be  imputed,  as  part  of  the  share' 
of  the  liferent  of  the  residue  of  the  trust-estate  left  to  tbe  said  Ito- 
bina  Mackenzie ;  and  at  the  termination  of  her  lifisrent,  the  said 
principal  sum  is  to  be  imputed  as  part  of  the  share  of  said  residue 
develting  on  her  ddldren. 

The  defenders  pleadee^l.  As  regards  tbe  defender^  Captain  Defeoden* 
Maekenzie,  the  fiiresaid  pronissory-nete,  and  debt  of  L.  1  MO  there-  ^^^ 
by  constituted,  was  completely  and  iyrevocably  discharged.     S.  As 
regards  the  other  defenders,  their  seTevat  interests  in  the*  sneeession 
are  fixed,  and  must  be  exdasivdy  nded  by  the  settlement  of  526th 
October  1884,  of  which  neitiher  the  letter  nor  oodidliof  16th  Febru- 
ary 1833  form,  part,  and  in  construing  and  giving  effect  to  which  it 
is  utterly  incompetent  to  refer  to  these  documents.   8.  Tbe  true  im- 
port and  only  sound  construction  of  the  said  settlement  is,  that  the' 
defenders  are  entitled  to  take  their  several  interests  in  ^e  residue  of 
the  estate,  without  imputing,  in  satisfaction  thereof,  the  sum  of 
L^ISOO  in  dispute,  precisely  as  if  that  sum  had  never  fcrmed  any 
part  of  tbe  deceased^s  estate. 
Tbe  Lord  Ordinary  pronounced  this  interloeutiMr  and  noite : 
^  The  Lord  Ordinary  having  heard  the  oounsd  fer  the^  pav-    Lord  Ord>. 
'  ties  on  the  closed  record,  peoductiona  and  whole  process,  finds   {^to^*^^^ 

*  that  the  succession  to  the  residuary  or  IVee  estate  of  the  hte 

*  ILsbert  Jameson  must  be  rqplated  etd«Bively  by  the  holo- 

*  graph  deed  of  $Kth  October  1884,  unaffected  by  the  codleil  an. 
'  nexed  on  the  16th  February  1838  to  the  origmal  deed  ot  8^ 

*  January  1881 ;  and  iherefore  finds,  that  the  sum  of  L.  130anow 
^  in  question  is  to  be  considered  as  having  been  turned  into  a  puve 

*  donation  by  the  said  holograph  deed  of  SSth  October  1834,  and  is 
'  no  longer  to  be  taken  into  computation  in  accounting  with  the  de- 

*  fenders  for  their  shares  of  the  said  suocession ;  and  sustains  the  de- 

*  teees,  and  decerns  accordingly :  Finds  no  expensea  due  td  either 

*  patty. 

*  iSTo^.— The  deed  of  1884  is  complete  of  itsri^-  in  so  ftir  as  eon-    Note. 

*  oeros  die  distribution  of  the  testator's  esttate ;  ami  exf^essly  directs 

*  the  shares  of  the  several  parties  to  be  paid  to  tbbmunder  the  se- 
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Jameson's 
Tnuteesv* 
Mackenzie. 

Note. 


veral  burdens  therein  mentionedy  and  no  others,  which  of  itself 
would  be  sufficient  to  supersede  the  previous  obligation  on  the  de^ 
fenders,  to  allow  L.  1200  to  be  deducted  from  their  share  of  the 
succession.  The  only  ground  of  doubt  is,  that  the  original  deed 
of  1831,  with  its  successive  codicils,  was  found  uncancelled  in  the 
testator^s  repositories  at  his  death.  But  the  preservation  of  dut 
instrument  is  sufficiently  accounted  for  by  the  tenor  of  the  first  co- 
dicil indorsed  thereon,  which  is  of  the  nature  of  a  contingent  de- 
claration of  trust  as  to  certain  lands,  and  in  no  way  affects  the  &- 
tribution  of  the  whole  estate  when  ultimately  realised.  For  the 
purposes  of  this  distribution,  the  whole  is  conveyed  de  novo  to  i 
substantially  new  set  of  trustees,  two  of  those  in  the  original  deed 
being  omitted,  and  one  added  who  was  not  in  the  former.  These 
new  trustees  alone,  it  is  apprehended,  are  now  entitled  to  take  up 
the  property,  and  are  bound  (it  is  thought)  to  distribute  it  accoid- 
ing  to  the  plain  and  precise  instructions  contained  in  that  most  re- 
cent expression  of  the  testator^s  will,  which  is  their  only  tide  and 
directory,  and  supersedes  both  the  former  nomination  6f  tta^ 
tees,  and  all  the  instructions  addressed  specially  to  those  so  nomi- 
nated. 
'  It  was  suggested  by  the  ptursuers,  that  as  the  destinaticm  to  the 
defenders  is  still  substantially  the  same  as  in  the  first  instrum^it, 
there  is  no  room  for  inferring  that,  in  executing  the  last,  there  was 
any  change  of  purpose  as  to  impudng  the  L.  11900  advanced  to 
account  of  the  share  so  desdned  in  both.  The  completeness  and 
independence  of  the  last  deed  as  a  separate  settlement^  and  die 
omission  of  any  reference  to  such  a  oondidon  in  it,  would  be  a  suf- 
ficient answer  to  this  suggestion.  But  there  is  a  remarkable  vari- 
ance in  the  nature  and  value  of  the  liferents  provided  to  the  de- 
fenders in  the  two  instruments,  which  makes  it  highly  reasonable 
to  suppose  that  the  total  discharge  of  the  L.  ISOO,  resulting  frm 
the  terms  of  the  last  deed,  was  intended  to  compensate  for  this  va- 
riation :  1st,  By  the  original  deed,  the  liferent  was  to  the  hu^MuI 
as  well  as  the  wife,  but  now  it  is  to  the  irife  only :  2d,  It  was  A 
first  for  the  whole  period  of  the  wife^s  natural  life ;  now  it  is  to 
cease  on  her  entering  into  a  second  marriage.  Now,  the  loan  of 
the  L.  1200  was  to  the  husband  (or  the  spouses,)  or  in  otha  words, 
to  those  who  had  this  ample  right  of  liferent,  when  it  was  condi- 
tioned that  they  should  take  it  into  account  in  claiming  their 
shares  under  the  setdement  then  exisdng.  But  when  the  extent 
and  value  of  that  liferent  was  so  much  narrowed  and  restricted  as 
it  is  by  the  last  deed,  nothing  seems  more  natural  and  probable 
than  that  they  should  be  released  from  this  condition. 


No.  140.  COURT  OP  SESSION.  893 

'  Here  is  a  case  involving  more  debateable  matter  than  oneJialf  ^^  ^^h  1^3^- 

*  of  those  which  loiter  through  two  years^  preparation,  brought  to  a    ^""^V^^ 

*  decision  on  the  merits,  after  a  full  argument,  within  three  months     Trustees  n. 

*  after  the  summons  is  signeted.     Si  sic  omnia*  MackeDtic> 

The  trustees  reclaimed  : 

Anderson^  for  reclaimers,  pleaded, — The  letter  of  Mr  Jameson  Punaen* 
imported,  not  an  acquittance  of  the  L.  1200,  but  that  it  was  to  be 
taken  into  account  in  the  ultimate  settlement,  and  this  view  is  con- 
firmed by  the  codicil,  which  is  equivalent  to  a  declaration  of  a  trust, 
by  which  the  Captain  was  to  hold  the  L.  ISOO  for  behoof  of  his  fa- 
mily. In  so  far  as  regards  the  children  of  Captain  Mackenaie^  the 
sums  iq»pointed  to  be  distributed  among  them  are  the  same  as  in.  the 
testator's  ultimate  destination.  There  is  nothing  to  infer  any  intention 
to  increase  the  share  of  the  children.  It  is  said  it  was  a  gifl ;  but 
there  is  no  intention  of  making  a  gift  to  the  Captain  exjHressed  in  the 
settlement.  It  was  not  a  legacy,  but  a  dedaraticm  of  trust,. not  for 
the  Captain,  but  for  the  children;  and  the  L.  1200  lying  in  the  Cap- 
tain's hands  was  part  of  the  residue,  subject  to  this  declaration.  No 
doubt  Mr  Jameson  handed  over  the  bill,  but  not  as  a  gift,  for  when 
was  the  gift  made  ?  [Lard  Justice-Clerk, — You  do  not  dispute 
that  it  was  a  gift  during  life.]  Unless  the  other  party  can  show 
there  was  a  gift  intended,  and  a  gift  made^  they  cannot  found  on  that 
circumstance. 

Ivori/y  ^^^  respondents,  pleaded. — A  pure  question  of  intention  is  Defenden' 
raised.  A  bill  having  been  taken  for  the  loan  of  L.  IITOO,  the  matter  was 
placed  on  the  footing  of  a  debt.  Mr  Jameson  gave  up  the  bill  as  a  can«- 
oelled  document  of  debt,  and  the  Captain  was  never  again  liable  to  pay 
it,  as  may  be  seen  from  the  terms  of  the  letter  returning  it,  expressing 
a  ^  desire^  to  free  him  from  that  burden.  Would  the  testator  have 
done  this,  and  yet  mean  that  next  day  he  might  put  the  bill  in  force  ? 
It  must,  therefore,  be  held  as  extinguished.  The  codicil  does  not 
bear  that  the  Captain  was  to  be  debtor  to  the  children,  or  to  the 
trustees.  He  provides  for  the  Captain^s  children  one-half  of  the  re- 
ddue,  but  then  the  debt  in  the  bill  did  not  remain. 

Anderson. — Looking  to  the  codicil,  Mr  Jameson  treats  it  as  an 
^  advance,^  and  *  a  payment  to  account,^  in  the  *  ultimate  distribu- 
tion.' 

Court. — Important  words  these. 

Ivory. — There  was  no  longer  any  liability  on  the  part  of  the  Cap* 
tain  after  the  note  was  given  up  cancelled,  and  no  claim  could  be 
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there  was  no  liability.  It  could  not  now  ba  enfiociceil ;  and  tlieK  is 
nothing  on  the  face  of  the  deeds  to  show  that  the  Captain  contiaaed 
debtor  in  the  bill. 


opinion  of 
Court. 


JndipeDt. 


Lord  Mead(nobank.^-^Since  I  heard  the  argnnent  I  have  beoiflf 
<q»bion  that  the  interlocutor  ought  to  be  altered. 

JUnrd  JfedtcT^.-— The  first  impression  on  my  mind  was,  that  tk 
interlocutor  was  right.  For  the  deed  of  18S4,  is  the  mlbg 
settlement  of  Mr  Jameson,  altering  and  overruling  the  provisiiv 
and  bequests  in  the  deed  1881,  and  as  it  contains  no  notice  of  die 
codicil,  16th  February  1833,  the  return  of  the  promiaaory-note  ti 
Captain  Mackenzie  implies  a  discharge  of  the  debt.  Bat,  on  reeon- 
sideration,  1  concur  with  Lord  Meadowbank  in  thinking  that  die  ia- 
terlocutor  ought  to  be  altered.  The  case  is  not  to  be  decided  en  die 
principles  of  the  implied  revocation  of  the  bequests  in  a  prior  settle- 
ment by  a  subsequent  one ;  and,  although  this  letter  is  to  legiiliie 
the  succession,  yet  it  contains  no  discharge  of  any  cUuma  due  to  tk 
estate,  which  would  increase  the  executry  funds  or  afiect  the  sfaa» 
to  be  received  under  prior  arrangements.  Now,  the  letter  and  oodt 
cil  extinguished  the  claim  of  debt  against  Captain  Mackenne  dol- 
ing Mr  Jameson^s  life,  but  only  under  the  condition  that  it  was  ti 
be  considered  as  part  of  the  sum  which  would  fall  to  his 
her  family  at  his  death.  The  letter  and  codicil  speak  of  the 
of  the  debt  being  deducted  fiN>m  the  share  of  the  effects  going  to  die 
children  of  Captain  Mackenzie.  He  was  to  hold  it  for  his  childm 
in  the  meantime,  not,  perhaps,  exactly  as  a  debtor  to  them,  or  evca 
as  trustee,  but  as  their  administrator,  and  liable  to  account  to  Acs 
for  it  in  Uie  same  way  as  for  the  goods  in  communion.  Thoi^ 
therefore,  they  should  not  be  able  to  recover  the  amount  from  tfacr 
father,  still  it  must  be  taken  into  account  against  them  in  setting 
with  the  other  residuary  Iqpitees.  It  is  clear  that,  if  Captain  Mac- 
kenzie had  been  a  friend  merely,  unconnected  with  the  fiituie  dis- 
tribution of  these  funds,  and  had  obtained  a  sum  to  be  held  witknt 
interest  during  Mr  Jameson^s  life,  and  to  be  paid  to  the  childica  af 
one  of  his  sisters  after  his  death,  the  subsequent  settlement  would 
not  have  operated  as  a  discharge  of  the  debt  Neither  can  it  ia  die 
present  case. 

Lord  Glenlee  concurred  in  this  opixuon. 

Lord  Juatice^Clerk  absent 

The  Lords  pronounced  the  following  judgment : — '  Alter  theni- 

<  terlocutor  of  the  Lord  Ordinary  submitted  to  review,  and  find  that 

<  the  principal  sum  of  L.  1200  in  question,  is  to  be  accounted  f4Bras 
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^  added  to  the  estate  of  Ae  kte  Bobert  Jameson  bb  at  the  period  of  ii  July  1888. 

*  bis  death,  and  that  the  interest  is  thereafter  to  he  imputed  as  part 
^  of  the  share  of  the  liferent  of  the  residue  of  the  trust-estate  left  to 
^  the  said  Robina  Mackenzie,  and  at  the  termination  of  her  liferent, 

*  the  said  principal  sum  is  to  be  imputed  as  part  of  the  share  of  said 
^  residue  devolying  on  her  children,  and  decern ;  and  appoint  the  ex- 
^  penses  of  both  parties  in  this  case  to  be  paid  out  of  the  general  fimd 

*  of  the  testator^s  estate.^ 


JUDeflOII*8 

Tnittees  V. 
Mackeosie.' 

Judgment- 


Lord  Ordinaiy,  J^ff^ey*         Act  Ad,  Anderson*         Mu  Ivory.  John  DonaULumy 

W,  S.,  and  Fotheririffham  4f  lAndtay^  W.&,  Agents.      F.  Clerk. 

R. 
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OPINION  of  Load  Medwtn,  in  Irviks  and  Pbaason  v.  Tbus- 
TEKS  OF  MiNisTEEs'  WiDows*  FuND,  May  S4^  1898.  Taken 
from  hia  Lordship's  Notes* 

The  claim  of  the  par^oers*  as  new  shaped  by  their  eonnsei^  is,  that 
hsTingx  in  yirtne  of  the  Ael  of  Assembly  1833^  been  inserted  by  the  Mo- 
derator of  the  Presbytery  in  the  list  transmitted  to  the  CUleetor  of  the 
Widows'  FuBd^  they  are  ^Mtitled  to  the  benefit  of  the  scheme^  and  liable 
to  payment  of  contribntions  from  that  period*  I  eannot  discuss  a  claim 
80  framed  without  considering  the  alleged  4^soge  in  the  statements  of 
these  pursuers,  which  is  said  to  justify  the  claim  now^  which,  as  implied 
in  the  plea>  they  had  not  previously. 

Now  the  Act  5  Geo.  IV.  c.  Q0>  conferred  a  great  boon  upon  the 
Highlands  and  the  Church  of  Scotland^  and  we  were  told  it  was  revised 
by  two  most  eminent  men  belonging  to  that  Church ;  and  no  doubt  it 
was  granted  at  the  request  of  the  Church.  Under  this  act  no  less  than 
brty-two  churches  have  beea^  built  and  endowed*  But  it  is  quite  clear 
tlist  neither  Parliament^  nor  those  who  applied  te>  or  those  who  revised 
this  act,  intended  to  inoease  tbe  nnmb^  of  parishes  or  paiochial  clergy 
in  Scotland,  but  merely  to  erect  additional  plaoai  of  worship,  aceording 
to  the  title  of  the  act,  in  the  Highlands  and  kbads.  That  Parliament 
was  entitled  so  to  qualify  their  benevotosoe,  I  presume  there  will  be  no 
doubt :  that  the  Church  of  ScoitWnd  gladly  acoepted  of  it^  as  affording 
additional  accommodation  to  the  members  of  the  Established  Church  in 
these  districts,  there  can  be  as  little  doubt.  The  act  prescribes  that  ap- 
plication is  to  be  made  Ant  an  additional  place  of  worship  in  a  parish ;  a 
district  within  the  piirish  is  to  be  asai^ped  to  which  the  labours  of  the 
lainister  of  the  additimial  place  of  worship  are  to  be  confined ;  tibe  minis- 
ter is  to  be  nominated  by  the  Crown ;  and  the  person  so  nominated,  if 
fiMiod  mi  trial  to  be  qualified,  shall  be  adnntted  to  be  minister  of  the  said 
plooe  of  worship  by  the  presbytery,  aceording  to  the  law  and  practice  and 
the  accustomed  forms  of  the  Church  of  Seotland,  and  when  admitted  and 
ordained  as  aforesaid,  he  shall  be  entitled  and  bound  to  dischaige,  within 
the  district,  all  the  duties  of  a  minister  of  the  Church  of  Scotland,  save 
and  exoept  the  ri^t  and  duty  of  ehnich  disdplioey  and  he  shall  be  sub- 
ject to  the  discipline  and  goyemment  of  the  Church  by  presbyteries^ 
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24  Msy  1838.  synods^  and  general  assemblies.  The  minister  and  elders  of  the  pari^ 
are  to  make  provision  for  the  attendance  of  elders  within  the  district  and 
the  minister  of  the  district  and  these  elders  are  to  gfve  directioiis  in  all 
things  relative  to  the  additional  church.  They  are  to  receive  an3  appir 
collections  for  the  poor  within  the  district,  but  to  produce  a  record  oi 
their  receipts  and  disbursements  to  the  kirlc-session  and  heritors  of  the 
parish  within  which  the  district  is  situated.  The  rights  of  these  minis- 
ters and  of  their  successors  as  to  their  stipends,  are  declared  to  Ik  the 
same  as  those  of  the  parochial  clergy  as  to  their  parodhial  stipends :  the 
widow  or  nearest  of  kin  are  entitled  to  the  annate  in  the  same  manner  as 
is  directed  by  the  law  of  Scotland  with  respect  to  the  parochial  ^ipends 
of  the  clergy  of  Scotland  (quite  unnecessary  provisions  if  they  V^^ioie 
parochial  clergy),  and  finally^  in  all  questions  in  oomts  of  law  as  to  d^ 
rights,  or  their  civil  and  patrimonial  interests^  regsird  is  alwfty^  to  lefiai 
to  this  consideration^  that  the  district  is  not  disjoined  from  tlie  pari^  t» 
which  it  belongs,  or  erected  into  a  separate  parish^  ^d  fhkt  t&e  eJ^m 
with  the  ministers  do  not  form  a  separate  and  distinct  kSrk-s^siSozi.'l!SW 
these  are  the  terms  on  which  Parliament  chose  that  the  estsflAshmeai  cil 
these  ministers  should  rest ;  and  I  cannot  understand  bdtv  tbfe  "Cht^ 
should  hold  themselves  entitled  to  alter  these  conditions  add  r^gi^Jvv 
at  their  own  hand^  and  to  erect  these  districts  into  s^fporate 'MfSbo^ 
though  said  to  be  quoad  sacra^  and  to  that  effect  disjofiibd  froitf  th^  na- 
rishes  of  which  they  form  a  part ;  and  to  declare'  thi^  these  ^n«^ 
shall  enjoy  the  whole  powers  and  privileges  competeiit  to  pari^  mmis- 
ters ;  that  they  shall  be  ministers  of  presbyteries,  iyiMSd^,*  akAcfenrii 
courts,  '  giving,  granting,  and  committing  to  thesafd  miitfstJJts.tiTe'St 
'  power,  authority,  and  privileges  now  pertaiinng'bylawto^atb<thlai». 
'  nisters  of  the  church  within  their  respective  bonnd^*/  This  Wis  W. 
enactment  of  the  Chutch  in  18S8.  No  such  proposal  "was  Wer  "ifi^  W 
those  who  revised  the  Statute  5  Geo.  IT.  e.  90;  from  1884,  ij^^^ 
years,  they  were  left  on  the  footing,  it  may  be  called,  of  tlH€?ir 
charter.  And  now  is  not  this  directly  in  the  face  of  thb  Afct  tif 
ment?  It  was  said  the  exception  as  to  church  discipline  wte  a 
salvo,  that  the  State  only  did  not  mean  to  interfere  with  'th6  C&itf^  a 
to  the  regulation  of  church  discipline,  a  matter  purely  -eceleisidsifeaf/liill 
to  leave  that  to  the  Church ;  and  that  it  was  not  a  lin^tatioii'  On^' 
powers  of  the  office.  But  this  will  not  do.  H^d  the  Legidatme  WBdid 
to  leave  this  matter  to  the  Church  to  regulate,  it  Was  ^non^  totiy 
nothing  about  it — to  leave  it  as  the  ordination  is  done  ;  but^t-isifisA^Mtty 
said  that  the  minister  is  not  to  have  a  parish,  but  a  district  ndtf  ^job^ 
from  the  parish ;  that  he  is  not  to  exercise  church  disdpline;  lidrtolfM' 
a  session  to  that  effect,  which  is  further  confirmed  by  savii^  tii(i^|iii^^£'- 
tion  of  the  kirk-session  of  the  parish  over  this  d^tri<^  as  brfi#^*4tolr 
is  to  be  subject  to,  but  not  a  member  Of  the^'Chardi'toottrt^;'  ahd  ft&M 
it  IS  flying  in  the  face  of  the  Act  of  PatliameM  wfaidif  litt^'  estahl^M^slr' 
ordained  these  ministers,  to  have  JtfGt«m|)ted  to  alter  tft^^bUfditiUi^  k" 
the  manner  proposed  by  the  Act  of  Assembly  1888.    'This,  I'  sav,  «< 
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^pon  any  notion  of  superiority  of  the  State  over  the  Church  in  spiritual  24  May  1838. 
matters  as  a  branch  of  the  universal  Church  ;  but  upon  the  ordinary 
principle^  that,  when  additional  places  of  worship  are  biiilt»  and  additional 
ministers  provided  for,  whether  by  the  State  or  by  individuals,  if  the 
Chnrch  accepts  of  this  endowment,  and  ordains  ministers  who  are  in  the 
enjoyment  of  it,  they  cannot  at  their  own  hands  alter  the  conditions  of 
tbe  endowment ;  but  if  any  restriction  or  regulation  ia  thought  inoonve- 
nient  or  unsuitable,  they  must  apply  to  the  other  party ;  the  party  who 
has  granted  the  endowment,  to  agree  to  a  modification  of  the  terms  pre- 
scribed. 

'Upon  this  first  ground,  then,  I  hold  that  the  Act  of  Assembly  1633 
OEin  make  no  change  on  the  position  of  the  ministeni  of  the  Parliamentary 
churches,  and  that  they  have  neither  separata  paidahes  di^oined  from  th« 
oU  parish,  though  said  to  be  quoad  sacra  only,  nor  are  members  of  pres- 
bytery. 

But  it  is  necessary  still  further  to  enquire,  whether,  if  the  Act  of  Par- 
fiament  should  be  held  not  to  interpose  this  bar,  the  Church  haye.fhe 
power  of  erecting  new  parishes,  constituting  parochial  ministers^  an4  iiir 
creasing  the  members  of  Presbyteries  and  other  Church  courts.  In  the 
present  instance  this  power  has  been  assumed.  Is  it  a  power  sanctioned 
by  law^  and  the  constitutional  history  ci  the  Church  of  Scotland  ^  I  hum.- 
bly  thinic  it  is  not. 

Among  other  grounds  of  illegality,  it  was  argued  that  the  declaration 
hj  the  Assembly  in  favour  of  these  forty-two  ministers,  per  aversionem, 
nras  at  all  events  illegal,  although  it  might  have  been  otherwise  if  each 
particular  case  had  been  proceeded  in  before  the  Presbytery  with  the  pro** 
>er  parties,  and  with  the  power  of  review  by  the  Court  of  Teinds.     I 
nust,  however,  question  this  power  in  the  Church,  even  although  they 
tad  proceeded  in  this  way.    While  I  acknowledge  the  indepejidence  of 
oe  Church  in  spiritual  matters,  its  endowment  and  connexion  with  the 
[tate  mus,t  afi^ct  in  many  respects,  and  limit  its  powers.     As  Church 
ourts,  their  powers  and  jurisdictions  were  the  constant  subject  of  con- 
irence  by  regularly  appointed  committees  of  Parliament  and  the  Church, 
pd  the  policy  confirmed  and  enacted  by  1592,  c.  116,  which  ratified  and 
pproved  general  assemblies,  synodal  and  provincial  assemblies,  presby^ 
iries  and  particular  sessions,  '  with  the  haill  jurisdiction  and  discipline 
Df  the  same  Kirk,  agreed  upon  be  his  Majesty,  in  conference  had  be  his 
Highness,  with  certain  of  the  ministers  convened  to  that  efifect/ 
I  will  not  go  over  the  act ;  it  will  not  be  alleged,  that  in  the  jurisdic- 
)n  assigned  to  Presbyteries  in  the  fundamental  charter  of  the  Presby- 
rian  Church,  there  is  any  thing  as  to  erecting  new  parishes,  w  the 
>wer  of  adding  to  the  numbers  of  the  parochial  cleigy,  nor  can  it  be 
limed  iropa  any  inherent  right  in  them  as  a  spiritual  body.    When  we 
>k  int9  the  early  practice  of  the  Church,  we  find  that  the  erection  of 
w  parishes  i$  uniformly  by  an  act  of  the  Legislature,  often  without 
f  previous,  proceeding  by  the  Church,  and  sometimes  by  Parliament, 
nfirming  what  had  been  done  by  the  Church,  or  by  a  provincial  assem- 
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24^May  ^38.  My^  coii6rmed  by  the  General  Assembly.  So  &r  a«  Sir  John  Coondlbit 
collected  the  instances  prior  to  the  Teind  Commission  in  1627, 1  csadii. 
cover  no  interference  of  a  presbytery  in  this  matter^  except  in  two  ciki 
in  1602,*  which,  perhaps^  were  put  forth  by  the  Church  as  feeler^tose 
if  this  would  be  acquiesced  in.  In  one  of  these,  the  act  of  the  pndf- 
tery  is  approved  by  the  synod,  and  the  approbation  of  the  Geneni  Af- 
sembly  is  craved ;  and  in  the  other,  on  the  statement  to  the  General  As- 
sembly, that,  with  the  approbation  of  the  presbytery  and  synod,  tbehsi- 
tors  had  built  a  church,  the  Assembly  interpone  their  authority,  and  n* 
mit  to  the  presbytery  to  annex  a  parish.  But,  in  both  instances,  wbiks 
done  by  the  presbytery  is  expressly  confirmed  by  the  General  A«ie]B%; 
and  acts  of  Parliament  were  subsequently  passed,  erecting  these  pariibs; 
without  so  much  as  noticing  the  proceedings  of  the  Church. 

The  same  authority  was  employed  to  disjoin  lands  from  one  pariA  ui 
annex  them  to  another,  even  quoad  sacra,  a  phrase  not  used,  but  leaiaf 
the  rights  of  the  original  minister  to  the  teinds  of  the  ann^ed  lands. 

What  views  the  Church  entertained  of  her  powers  sit  this  timeintkii 
matters  will  be  seen  from  this  very  important  resolutioo.t  la  the  Ge- 
neral Assembly,  1600,  it  being  moved,  '  If  it  be  lawful,  where  oaofftgi' 
<  tions  are  so  spacious,  that  a  great  part  of  the  same  may  not  oooua^dioB- 
'  ly  resort  to  their  own  parish  c)iurch,  by  reason  of  the  great  distasce  d 
'  the  same,  that  a  number  of  the  said  congregation  build  a  new  kirk,  id 
^  entertain  a  pastor  upon  their  own  expenses  ?*  The  AssemUy,  afiff 
long  reasox^ing,  thougl^t  it  lawful,  and  declared  they  would  sssist  tk 
same  as  a  godly  work.  I)pw  ? — by  erecting  them  into  a  separate  fsA 
— disjoining  them  from  the  proper  parish — ^making  their  minister  a  aflB* 
ber  of  the  Church  Courts — and  adding  to  the  number  of  the  paiwUil 
dei^y  of  their  own  autiiority  ?  No ;  but  ^  they  would  assist  the  laiie  v 
^  a  godly  work,  and  crave  the  same  to  be  ratified  in  Parliament,  so  oft* 
'  it  shall  occur.'  I  refer  your  Lordships,  as  the  Dean  did,  to  Sir  ffb 
Connell's  work  on  Parishes,  tp  see  how  often  and  how  steadiJy  tiii^  vb 
the  course  followed.  This  power  was  uniformly  exercised  by  ParUafltfiti 
till,  by  1633,  c.  10,  it  was  delegated  to  the  Teind  Coniinission.  Itoem 
at  this  time  was  exercised  by  the  Church. 

In  1638,  an  important  p^iod  of  the  history  of  the  Church  commeKd; 
and  although  I  woi^ld  as  soon  refer  to  the  Protectorate  of  Crornvdl,  9 
the  proceedings  of  Jamfs  IL,  as  authorities  for  the  constitutional  lusuij 
of  England,  as  I  would  look  to  this  perioid  for  the  constitutional  hiitiT 
and  powers  of  the  Chi^rch  of  Scotland;  yet,  with  a  solitary  exceptioPi* 
far  as  I  know,  the  pretensions  of  the  Church?  as  to  the  erection  of  iK» 
parishes,  or  assigning  parochi^  districts,  meet  with  no  ooonteuance  ta 
the  acts  of  the  Church  during  that  period,  but  on  t^e  contrary  thef  obb- 
stantly  refer  for  confirmatio^i  to  the  Civil  Courts.  The  Presbfteitfi 
form  of  Church  government  required  uew  Commissioners,  ^dacoordqS' 
ly,  1641,  c  56 jX  appoints  Commissionersj  giving  them  powers  as  toerv- 
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timi  ftfid  arini^fttiMi  of  parisbea ;  and  thh  e\mt9e  "v^as  for  tbe  firM;  time  24  May  1833 
inse^ted^  '  Providmg  it  b*  don*  on  the  sjptecial  reeommendntion  of  tlie     v^^y^./ 
'  Fifeabyte^y,  SyHod,  (^  €^*neral  Assemrbly,  given  in  writ,  and  after  the     ^^n®  *°^ 
«  €)otenni^kmer8  have  cited  and  heard  the  parishioners  of  both  kirks     Ministers' 
*  th^reiwirttit,  and  no  otherwise/     This  was  all  the  interference  claimed     Widows' 
by  the  Ghtrreh  at  the  time  regarding  this  matter. 

Sir  Johri  Gonnell  mentions  no  erection  by  the  Chnrch  alone  at  this 
period.  Btit,  besides  the  Commission  of  Teinds,  the  Parliament  was 
often  applied  to  even  at  this  period.  Yet  the  Presbyterian  Church  was 
then  in  the  fixll  zenith  of  its  power ;  still  no  right  was  either  then  claim- 
ed  at  assumed  by  them  to  erect  new  churches,  or  design  new  parishes. 
Thtts,  by  1641,  c.  86/  the  new  kirk  and  parish  of  Kilmarnock  is  erect- 
ed ;  and  the  act  specially  refers  to  a  designation  of  the  new  parish  by 
the  Presbytery,  and  an  approval  of  the  General  Assembly,  and  recom- 
inendation  by  the  Assembly,  that  the  supplication  of  the  parishioners  to 
Parliament  should  bfe  granted  ;  and  it  is  erected  accordingly. 

The  same  course  h  adopted  as  to  Anstruther  Easter.t  The  General 
Assembly  receire  a  supplication  from  the  inhabitants ;  they  find  the  same 
reasonable,  and  refer  it  to  Parliament ;  who,  in  consequence,  erect  the 
fi^xr  parish. 

In  fhe  same  year,J  Denny  is  regularly  disjoined  from  Falkirk,  and 
etected  into  a  new  parish.  There  had  been  a  church  built  and  minister 
provided  for  ftrty  years,  and  a  supplication  was  presented  to  the  General 
Assembly  in  1^9;  they  found  the  same  reasonable,  and  referred  it  to 
Parliament.  They  had  not  immediately  applied  for  or  obtained  this  con- 
firmation ;  accordingly  they  now  come  forward,  and  their  supplication  is 
granted  by  Parliament.  ' 

By  1649*,  c.  173,i|  Bo'ness  is  separated  from  Kinneil,  and  erected  into 
a  separate  pari^. 

By  1649,  c.  236,§  Easter  Kilpatrick  is  erected  by  Parliament.  The 
stlp^Hcatibn  mentions  that  the  division  of  the  two  parishes  wa^  made  by 
ffite  Conimission  of  Teinds,  upon  the  parishioners*  application  and  the  re- 
commendation of  the  presbytery,  and  it  is  now  farther  ratified  by  Parlia- 
ment. 

l^xjw,  with  the  single  exception  I  shall  notice  ^immediately,  I  am  not 
acquainted  with  any  exercise  of  this  right  of  erecting  parishes  by  the 
Church  at  this  time,  when  the  powers  of  the  Presbyterian  Church  were 
certainly  carried  as  high  as  it  might  be  supposed  they  ever  could  be ;  for 
they  were  then  all-powerful;  and  nothing  but  a  firm  conviction  that  it 
'#Dtfld  have  been  an  encroachment  on  the  power  of  the  State,  and  an  il- 
Itsfgal  usurpation,  colild  have  prevented  their  assuming  the  power  of  erect-  . 
ftig  new  parishes,  and  adding  to  the  numbers  of  the  clergy,  instead  of 
*lii^ely  recommending  it  to  Pariiamont,  or  the  Commission  to  do  so.  The 
Iriilgle  case  I  ant  Acquainted  with,  was  a  decree  by  the  Presbytery  of 

•  P.  432  of  Vol.  ▼.  t  1041,  c.  178,  p-  561. 

t  1641,  c.  17a,  p.  502.  §  Vol.  vi.  p.  <|4.  ||  P.  482. 
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24  May  im.  Datnfiries  in  16d9>  dk^inhig  «he  lands  of  Oanilfinm  Itefui^afKidb 
micliftelj  and  erecting  tbem  into  a  netr  ptcisli>  to  be  caiied  the  pnnbrf 
Oarril.  -  Thia  was  Inronglit  tmder  review  of  the  Commiaaion^  in  Johij 
1062,  by  petition  from  the  heritor,  wiio  was abotttslav of tbetaad^ind 
the  jadgment  was,  finding  *  That  the  Presbyterf  had  proceeded  iBi«ti» 
'  warrantably  and  illegally,  and  therefore  aannlled  llie  same,  sad  de- 
'  clared  the  lands  of  Garril  to  foe  parts  and  pertinents  of  the  puiib  tf 
'  Kirkmiehael,  to  which  they  belonged  before  the  said  pretanded  eiw> 
'  tion/*  It  is  then  added,  '  The  reason  why  they  summarily  vednoe  apai 
'  a  srapplication,  is  because  the  erection  was,  ipso  facto,  null,  done  bftk 
'  presbytery,  who  had  no  power  to  erect  or  annex,  but  BEier^  to  lefifr 
'  sent  to  the  Commission  the  conveniency  thereof,  wbo  have  dM  sde  fomn 
'  of  ordering  churches/ 

Knowing  that  this  was  the  law  and  practice  of  the  Chunbtattliis|fe' 
riod,  I  alwajTB  doubted  the  correctness  of  the  aeoount  given  of  the  ip- 
pointment  of  second  ministers  in  the  parishes  of  Haddington  in  Ifiii 
Cupar  in  1646,  and  Dundee  in  1683.  The  account  of  the  fin*  is  tika 
from  a  report  as  to  the  patronage  of  the  second  minister  in  1880 ;  add 
the  second  fVom  a  still  more  distant  soarce«*«  eioim  for  a  glebe  by  lit 
second  minister  at  a  recent  period.  In  neither  have  the  proocodinprf 
the  Church  eourts  been  preserved,  to  see  whetlier  there  was  more  tbai 
recommendation  to  appoint  a  second  minister.  New,  as  to  fladdingia^ 
it  is  only  because  in  Stair's  report  as  to  the  right  of  padroBBge>  astbog 
id  said  about  die  civil  court  (and  there  was  no  occasion*  to  do  as^aitben 
was  no  question  about  the  legality  of  the  erection  into  a  douUe  chtigej 
that  it  has  always  been  assumed  by  the  Church  that  she  alane  estsUak^ 
ed  the  second  minister,  which  has  been  argued  on  in  psoof  of  tkepivas 
of  the  Church.  But  on  looking  into  the  report  of  this  ttae  fay  Faaatan* 
hall,  he  expressly  says,  *  likeas  he  bad  got  a  decreet  thereon  bete  lit 
'  commission  for  planting  of  churcfaes^'t  I  should  'suppose  this  case'ailik 
no  longer  relied  on.  As  to  Cupar,  all  the  reoorda  of  the  eomaisHsa  ■ 
l6i6  may  not  be  preserved ;  and  there  is  no  direct  antfaarity  forsi^ 
tbat  a  second  minister  was  established  without  the  same  procedaseaiiidk 
took  place  in  Haddington  just  ten  yeara  before,  and  in  Ayr  in  16^4* 
a  recommendation  by  the  General  Assembly  to  tbe  OmnisBioaas  4 
Teinds.  As  to  the  only  other  case  mentioned,  Dandee*  where  a  seoi^ 
minister  is  said  to  have  been  appointed  in  1683,  this  shows  the  ponaea 
know  very  little  about  the  case ;  for  this  is  the  year  when  -the  qatttM 
about  the  patronage  was  settled,  and  the  report  by  Haroarse  maHtm 
presentations  60  years  before,  so  that  the  appointment  must  kafs  to 
so  early  as  1623.  At  the  end  of  the  report  of  the  case  of  HaidJiiflfy 
Lord  Fountainball  adds, — ^  It  was  thought  my  Lord  Hatton  brab  t^ 
'  neck  of  this  cause,  having  the  parallel  case  against  the  town  of  Bi^ 
'  dee/     Now,  could  it  be  parallel  unless  the  oircusistailoes  of  the 


•  22d  Jan.  I6fi2 ;  Connell  on  Tithes,  Vol.  iii.  p.  134. 

t  Connell,  Vol.  i.  p.  116.^  t  lb.  ^  \\h. 
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«f  addibiQiial  ii>inkte»i  in  «ld'  pariabes^  The  decieioa  aa  tOr^,pfitisQi|age.  ^^^^ 
cixhe  second  mifidfiter  of  Dundee  ia  given. by  Fountainbfiil,  lllbJaiHtfUsy 
l^SS^.aodisi  opposite  to  that  in  Ha4ding|]on>  not  from  any  di^anco  as 
to  tbeir'CwiatttiitioBu  but  befttuae  '  tba  tonrn  of  Haddington's  poasemon 
■<was.jaot.80  picegnant  aad  clear'  aa  in  Diuidee. 

.  But  cfreuiif  tbe  cases -of  Haddington,  Cupar,  and  DnndeOi  weve  wbat 
tibey:  are  repreeeBtad  to  be,  it  is  singular  to  found  a  right  in  tha  Church 
to^reot:«  neiw^  pariah,  even  akbongh  said,  to  be  only  qiAoad  aaora»  and  to 
constitute  a  new  parochial  minister,  because,  in  an  old  parish,. already 
di^y  oonatituted,  a  second  minister  ia  appointed  to  assist  the  first  minis- 
ter ixL  the  dntiea  of  a  laborious  ohacge.  The  two  acts  are  totally  diffe- 
jreat ;  thera;ia  heea  no  ereetion  oi  any  new  pariah* 
' '  V  Tha  saBW'  procedure  as  to  new  paonshes  took  place  after  the  fiesUwa^ 
taaom  1  ahail  only  instance  one  case.  Tha  Presbyteries,  oi  £Jgin  aad 
Forres  had^  with  the  consent  of  tiie  whale  heritara»  di^oinad  cei!tain  lands 
fvom  two  .parishes,  and  erected  them  into  the  new  parish  of  Kinlaaaie, 
«ndJiad> also  disjoined  the  lands. of  Aller  feom  one  parish  and.  annexed 
tib«in>ta.«ntath0r«  The  Synod  of  Moray  ratified  and  approved  of  these 
aotsy  and  humUly  entreated  Parliament  to  interpon0  their,  authority  there- 
to.' •  'A'  cemmissoon^u  granted  to  the  ministers,,  by  the-  presbytery,  t^rob* 
.tain,  tha  omfitmatioa  of  Parliament  to  these  proeeadjngvbi  lUid  the  act 
bears,  the  Parliament  *  iolerpones  its  authority  to  the  actS/of  theprefr- 
^.bytary/end'SyBod?  ^nd,  of  new,  erects  the  pariah,  afidd^jwaatheJiandB 
'of  AJAer  finam  the  parish  of  2>oUar,  and  aiMiaxeB  them.to  thekixk  of.Baf- 
6.£Drd/«+-«(lfi61,  o*  mS,  V^al.  vii.  p.  74«)  And. the  iHKnnussicoar  reports 
hia  :aucoesa»  and  laya  the  act  an  the  taUe  of  the  presbytery,  which  iaen- 
groBBsd  iiBitheir  proceediaga** 

Nwr^  I  must  say  I  ana  quite  unacquainted  with  any  precluding  sob* 
Sequent  to  the  Revolution  which  gives  the  Churoh  of  Scotland  higher 
poWQza  in  thia  matter  than  she  had  formerly ;  and  if  we  do  not  find  sjich 
jpowevs  in  the  Church  between  1638  and  I66O9  we  might,  suppose  no 
sadk'claim.  would  hs  made  in  these  days.  I  always  understood  that  1690, 
CL  Bf  which  specially  renewed  the  act  1592,  and  declared  the  government 
•f  dw  Church  established  by  that  act  to  be  the  only  gOFemment  of 
Chr»t'a<  Churoh  within  thia  kingdom^  gtve.  no  higher,  .powers  to  the 
Churoh,  or  any  of  its  judicatories,  than  it  formerly  had  ei^joyed.  In  par- 
tieular^  ao.  authadty  ia  givea  as  to  .planting  of  new  churches ;  on  the 
joontrary,  that  very  year  a  commission  £wr  plantatian  of  kirks  (1690,  c. 
•dO)  is  issnad>  apfilicable  to  the  present  Church  government,  and  this,  has 
SAoee  been  de¥olved/sn  the  Judges  of  the  Court  oS  ^^ssioiv  by  1707>  c 
9.     During  the  temporary  transfer  of  patronage,  from  patrons  to  the  ho-* 

•  R^try  of  Forres  Presbytery,  17ih  April  i6Gl. 
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Astjliie  ttto^  now  gi^a  ^omar  «o.p«inms.iD{|^  lin  hnrdlfmnil '  widi  pm- 
iy^ionft^to  lw«  miniatorft  in  ^-^^f"-*-^^,  -f '^frr  tMniniininn  iiftiall  iMohiit' 
Wli9  4»fiUiii»ioii  ba^sre.  had  the  po«iP^  to  i^p^^  ^"^^  itiiwirtmi ;  thii 
anthmaed  prof^iaHui  lor  th«m  out  ^  4ho  tfemds,  «ad  pUnlf  inpUeAtfaift 
aosocii  povrar  was  "iii  the  chnmh. 

The  pvaedce  in  Edinbuifh  is  loferred  to.  An  imgukr  pmetiflr 
in  one  pbu»  will  not  ostahlish  a  general  law.  Bnt,  erea  as  to  £&h 
burgh^  the  new  churches  of  kte>  at  least  (and  at  first  it  was  wader  wv- 
mnta  of  the  Frrry  Gonndl^)  have  been  £(wced  upon  the  Mai^kitmlei  ty 
(Parliamant ;  and  ander  the  authority  of  the  State  theae  ahnrcbea  haw 
<beoii  erected  and  provided  with  ninialerB  and  pariefaes.  Sir  J^a  Csa- 
mU  (on  Parishes,)  p.  107»  wfB^^*  Whether,  since  the  Unioii,  anj  aea 
^  churohos  or  pariahes  hare  been  erected  in  an^r  oUier  town  in  ffrfftliaii. 
.^  without  the  sanction  of  the  Teind  Court,  is  a  queetioB  with  reapectls 
'  which  I  have  not  obtained  any  authentic  intouiation.'  And  I  doaat 
know  that  any  subsequent  investigations  have  brought  any  suA  toligM ; 
whila<  there  are  abundant  instances  of  the  contrary,  whieh  A&w  tima^ 
vefty  at  least  of  the  proceedings  of  the  General  Assembly  in  1833,  ISM. 
and  18d£. 

.  I  think  it  not  immaterial  to  notice,  that,  in  the  whnk  •f  Piuikvaa'a 
Oollactiona,  I  cannot  find  a  traee  of  any  such  right  in  the  GliMh«  n« 
any  forase  given  f^r  its  exeroise'-^ui  omission  which  would  not  hnveae^ 
«urred.m  l^atmost  aealous  member  of  the  Presbyterian drnveby  andat- 
«ertor  of  ita  powi^n,  if  there  had  been  the  slightest  gfonnd  faraa^pong 
tibatshe  claimed  or  poBse&sed  any  such  powers. 

Such  a  proceeding  does  not  belong  to  or  eone»n  the  fqwdtnal  £ 
of  the  Ghureh.  This  it  is  important  to  attoid  to ;  but  it  ifciust  be 
po0ted  as  an  eKer4si«e  of  her  constitutienal  powers  as  a  aoeiety,  ht 
Jative  powers  over  the  members  of  which  6he  ceosisls*  Nov,  dnxiie 
her  former  Presbyterian  establishments  between  1638  and  1680,  ahees- 
•ercised  na  siieh  power.  It  waa  not  merely  that  it  was  in  abeymme,  hat 
she  made  no  chum  to  any  such  power ;  on  the  contrary,  ahe  cntJuagd 
Parliament  to  interpone  their  authori^  to  what  the  Church  th<n^i(  rea- 
sonable, but  had  no  power  to  authoriae.  Now,  then,  how  are  theae  pawen 
enlarged,  and  we  may  well  ask,  on  what  ground  is  rested  the  right  new 
assumed  ? 

1  know  the  Court  of  Teindb  have  annexed  landa  to  pariabes  qnoad 
sacra,  and  Connall  says  *  our  Cfaureh  csurts  have  aametimea  euMncd  a 
'power  of  this  kind;"*  but  ho  has  only  been  aUe  to  give  a  single  instance, 
in  I771«  t  i-  kave  no  doubt,  however,  that  this  has  often  been  dear 
when  with  concurrence  of  the  heritcn,  without  the  authority  «f  ^ 
Teind  Court. 

But  this  is  a  very  different  thifig  from  eieotis^  lands  inte  aepantesa- 
rishes  qui)ad  sacra.    The  one  act  daea  not  make  a«  new  parial^  the  athv 

*  Connell  on  Pariil^efi,  p..  216,  222.  t  Ibid.  p.  922. 
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does  ;  add  Itltlfougfa  dicr^imsj  pi«t«xt  «f  ftd^ngitk^iilf  &'^k)i^Mid  24.Mfty  lM8f 
srscTB  i<i  fluppoaed  to*niflk&  thU  ft  <»o«np€^ttt  M;  tff  Jnvisdktilmy  !  caiiBOt  ^' 
assent  to  gliolt  a  mede  «f  reasonings  i  tbink  tiiefe^iln  bo  iM  fari^  wliieli 
is  not  so  quoad  omnia,  ^Hhaagh  thsM  may'  bo  somo  latids'ttttaiehod  to  it 
qnoftd  saora  tantuin.  And  if  the  oouatirj'  is  sioddod  ifrer  iHA'tfaoseam^ 
malous  parishes^  witb  the  names  attached  to  th^m^  I  ant  psnrSQad«d  the 
greatest  possible  oonfixsion  will  arise.  A  parish  is  a  dvil  tMvritorial  di« 
Tision,  as  ire^l  as  an  ecclesiastical  dirision  of  the  country>^and  land*- 
' lights  are  described  according  to  their  locality-  within  parishes;  but 
tftese  new  parishes  will  make  the  description  often  perplexing  and  em- 
bnrrassing.  In  common  parlance  they  are  called  paHshes.  In  the  case  I 
sbaB  altclrwards  allnde  to,  we  saw  a  meniorial  from  the  kik'k-session  of 
tlie  Sonth  Parish  of  Greenock  to  the  Treasury,  Ibr  support  for  a  school 
ib^  ^0  of  the  parishes,  just  as  if  it  was  an  ordinary  regularly  eonstitat- 
ed  parish.  I  cannot,  I  own,  understand  a  parish  quoad  sacra  only.  It 
iflf  a  novelty  in  this  country.  I  doubt  if  it  exists  in  any  other  country. 
'Ao  pariAhes  of  Gorbals  and  New  Town  of  Ayr  were  mentioned  as  in^ 
stances.  But  I  do  not  see  in  either  that  is  said  the  new  parish  is  only 
to  be  a  parish  quoad  sacra«>^the  decree  in  both  erects  certain  lands  into 
a  parish  in  the  usual  terms,  using  no  such  limiting  expression*  No 
doubt  the  teinds  are  specially  reserved  to  the  minister  of  the  original  pa- 
rish. But  this  was  no  unusual  arranganent  under  the  Oahon  Law^  and 
was  neVer  held  to  constitute  a  parish  quoad  sacra.  The  rule  never  was 
eatbblisbed  that  decimse  debentur  parocho ;  this  heM  only  if  they  vrefe 
»oi  otherwise  disponed  to  ecclesiastical  purposes  ,*  and  nothing  wis  so 
common  as  to  have  the  teinds  of  a  parish  paid  to  u  prelate^  Or  religious 
house,  and  the  vicarage  only  left  to  the  vicar  ;  or  the  teinds,  both  great 
aond  small,  drawn  by  a  titular,  and  the  cure  served  by  a  chaplain  or  sti- 
pendiary, in  virtue  of  a  mortification  for  hift  support  ev^  by  another  than 
the  titular.  That,  in  the  decree  of  erection,  the  teinds  are  exehidedand 
reserved  to  another  minister,  will  not  makeH  a  parish  ^oiid  sacra  ;  and, 
Accordingly,  in  the  decrees  by  Which  these  parishes  ai^  Of^tft^,  no  such 
te^m  is  made  use  of.  Besides,  both  of  these  were  erected  by  the  Court 
of  Teinds,  and  I  am  yet  to  learn  that  if  the  Court,  specially  authoric^d 
by  Act  of  Parliament,  had  even  done  what  they  have  not  done,  the 
Church  courts  could  do  the  same,  having  no  sueh  authority  delegated  to 
them. 

The  Church,  I  think,  has  the  merit  of  inventing  this  new  term,  erect-> 
ing  what  they  call  parishes  quoad  sacra,  Mnth  the  view  of  making  it  ap- 
pear as  an  act  of  eccleaiiastical  jurisdiction  ;  although  quite  unknown  in 
any  previous  period  of  the  church,  either  Papist,  Episcopalian,  or  Presby- 
terian. And  it  would  appear  that  every  Presbytery  assumes  this  power 
which  in  one  case  has  led  to  a  singular  result,  showing,  I  think,  to  what 
a  strange  pass  these  irrogolarities  are  leading  us.  The  case  I  nUnde  to 
came  before  the  Second  Division-'-M'Caskell  v<  Cameron,  Feb.  3,  1838. 
In  1792  a  chapel  of  ease  was  erected  in  Greenock  for  the  Gaelic  popula- 
tion by  private  subscription.     '  In  1834,  the  Presbytery  of  Greenock, 
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2tff.Bia]rifi5a.  ^  ooQtfavy  %6  8  4«olfltiielott  of  ihe  Geiidnii  Aaaegibiy  ri^kli  ■itfcmi«c  ■  to 
«>6adi  pko^ ^fx^orMp,  ^awign^t^  it  a parociitfl  dStCti^li  tizkl  k  was 
^  tfaereoftop  terAiod  th«  SmthfimkAi  Chwt^M^  *  it^esasl^  set  of  the 
pte6bytery4»in«t»tiititig'ft  jiew  purish,  iikeMng  a  new  {MMidiial  miaiite^ 
adding  a  noni^  memb^rtothe  Church  courts,  now,  aecovdifig  to  the  prae- 
%m  of  the  ohurehj  requirm  no  eanferfnatioa  by  thehigh^  'Chiiveh  eoorts, 
as  tt  Aid  ia  former  timesy  etili  less  the  authoritj  of  the  eivii  eoart  to  be 
intetpoiied  at  their  teoommendtttion ;  and  thtis/aooordiog  to  lihia  reports 
Of  aeir'  paiish  is  erected  contrary  to  the  dedared  Iblw  of  the  GkareAi.  This  | 
amid  not  have  happened  if  the  praotiee  of  the  Chnrch,  formeiiy  nacd 
eren  in  this-eame  town  of  6reenodc>  had  been  followed.  For  in  1741  a 
new  patrish  was  erected  thece^  and  although  the  minister  waaaotprorid- 
ed  from  <the^tei«ds\  when  the  Presbytery  concur  in  the  des%n,  they  ear-* 
nes^y^tfecommend  the  proposal-  to  the  Teind  Gourt>  who  sanctio&aBd 
etfeot  it  attto^dingly.  t  It  is  in  all  respects  a  pariah  as  mneh  ns  what 
now  leteaine-avthe  ordinal  parish*  And  a  simitar  procedure  took  pkoe 
itt'  the  case  of  4i  third  parish  in  1809,  when  a  chapel  of  ease  wns  erected 
into  a  pat ish  ohnveh  by  the-  Court  of  Teinds.  %  Bten  at  this  latter  pe» 
riod  the  Church  had  not  encroached  on  the  jnrisdiotioa  of  the  Ooort  of 
Teinds,  nor  usarj^ed  the  power  they  now  ciaim>  and  are  using  eo  exten- 
sivelyv 

These  are  the  gMnmds  on  wliich  I  hold  that  the  General  Aseenihly 
had  napewer  t» pass  an  act  to  place  theae  pumneia  on  the^tSng  ef  pa- 
sochial  ministers^  aui^riziag  the  moderatcH's  of  piresbyteriee  to  retora 
tbnn  in  die'iiats:n8  members  4xfpreiA>ytene8,  and  therefore  that  ^ey  ean 
deri^ve  no auj^port^fvoaai  the  Aet  ef  Assembly  in  their  daun  to-be  admit- 
ted en  the  iiiBda*    • 

But  bg^  for<  tte  most  difficult  peint  rtematna,  mdiether,  in  terms  of  their 
original  oonatitation'  under  4;fae  Act  ef  Parliament)  they-do  net  ibH  vndei- 
the  slesBciptiott  used  in' the  Widows' 43^eme  Acts  of  holding^  a:  benefice 
<  in  the  Ch^chef  Scotland  net  of  a  temporary  natora.'  The  qneecionM» 
what  is  the  meaning  of  tbeiretd  beneficeae  here  nsed?  The  one  ptfrty 
argues  that  it  is  eyaonymous  with  stipend.  The  ether  pat^'  maiotnm 
liiait  beaefice  hem  means  the  benefice  or  office  of  A  paroddal  minister. 
The  first  I  think  is  dearly  unsound^  and  there  soctds  great- doubt  as  to 
tibe  other  view.-    Lord  Stair  (2,  8,  $«  33,)  speaks  of  *  the  legal  terms  ef 

*  benefices  and  stipends/  thus  distinguishing  them  ;  and  when,  in  the 
next  section^  he  says  that  widows  of  ministers  *  have  the  amount  of  ifaeir 
'  benefice  or  stipend:'  this  also  is  disjonctife ;  and  m  I  think  it  is  in'f. 
28,  refoarad  to  by  the  pursuer's  oonnsel.  The  acts  1690^  o.  3y  and  1695, 
0^  27 1  may  iUnstrate  the  meakiing  ef  Stair  in.  the  paasage  reforeed  to. 
The  first  fipeakt  of '  benefioes  and  stipends  tfterete  belengtog/  thus  dis« 
tmgaishing  them ;  and  afterwards  '  of  half  the  benefice  or  etipend ;'  sad 
the  other  mentions  '  kirkaiandbeaefices  or  stands,'  and  also  "^  the  rents 

*  of  benefices.'     These  expressions  show  that  benefice  is  not  used  srno- 

*  Report  bf  D.  and  B.,  Vol*  xvi.  p.  438.        f  Coanell  on  Ptfishe%  p.  91. 
\  Connelly  p^  101. 


n^jn^^^y.jwithatip^i  iHit.  tbatit  &  ialettdedt1ia)flinl»»oe  b»tli  •iipeii-^24t)3iliy:/l83R; 
diwry  undbeneficiArf  muiia(ero>.  of  whkh  .latter  ^lutfeiWer*  still  iittlsB-^  ^^^'^^ 
ofif  .m.th9  ChurQli>  of  siiiiistaKs  of  pamaiii^eB  wb)ie  rigbka  mtKeMtmtod  ^^^^^^^  I 
by  ,tb^  Act  199^»  c  a£.    Is  the  tenn  beaefice*  >thQQ>  eonfined  tOithd  be^i  MioistsiftV  ' 
n^fici?  or  office  of  a  perochiid  minjater  ?  This  was  net  fi»  iaaooieiit  times^  y^^^*^ 
Dox  during  the  early  period  of  the  Refermatioii.    The  beneficiuim  eoelb^ 
siast]ciiin>  like  the  feudal  benefice,  was  a  sabstantial  sul^ieeti  held  for  & 
certain  return  by  the  beneficiary.    In  the  one'csse  the  fee  was  held  finr 
.  service  aod  aUegianoe  to  the  superior  and  the  feudal  oasualties^    la  tiia 
othfiTj  the  lands,  the  tythes>  the  pennon^  or  whatever  was  the  emolttment 
aloi^  with  the  mansesj  which  then  included  both  house  and  glebe,  w«a 
the  be^efice>  the  return  for  which  was  service  in  the  diurch.    The«fn 
fifi^  pf  seryiug  the  church  or  the. altar  was  attached  to  the  beoafijcet  but. 
ifffi  benefice  was  distinct  frrai  the  ^office.    Accordingly  we  see  it  esrly 
Isjd  down  that  no  alien  may  bruiek  ony  benefice^  office,  or  dignity  in  tU» 
kjiigdooi*  *,     We  hear  of  unions  and  annexations  to  bishopric8»  ahhacies^ 
i^nd  priories  of  benefices  (1471>  c«  43)  fruits  of  the  hail  benefices  eode^ 
sia^cal(156I  mentioned  in  1592j  c*  122)-*firu]ts  of  the  benefice  upsn 
the  ground  (1571^  cw  41)*-^benefices  of  cure  under  pseheies  (1681»«* 
101) — and  profits  and  rents  of  the  benefice  (1(92,  c«  1 17.)    Hieaeii^ 
plied  not  to  an  office  but  the  benefice  itself;  and  to  every  benefioSy  not 
t^  a  ps^rochial  charge  merely.    I  do  not  understand  that  Presbyterian 
equality  impUes  that  hereafter  )the  tenn  was  to  be  confined  to  tbe>bene« 
fiise  of  a  parish  ministen    Pxesby terian  parity  impiiei  merely'  that  theva 
shall  be  no  higher  Churdbi  officer  than  a  presbyter^<  but  does  not  nwatt 
tb$t  all  benefices  must  be  of  the  same  kind  and  fdegreok     This  very  act 
contemplates  benefices  of  a  temporary  nature.     The  chapd  of  ease  in 
Edinburgh  was  then  in  existence  (erected  in  IT&T^&nd  piobaUy  dibars. 
There  had  been  a  second  minister  in  Iiinlithgow  discontinniedin  1743i»'^ 
The  third  minister  of  Stirling  is  another  instanoe.    Hisiappolntaienfe 
Imd  been  discontinued;  it  had  probably  been  an  irregular. iqapointbiciit 
bgr  the  town  of  Stirling  and  the  presbytery  .without  ihe.  sanction  of  the 
Couct  of  Teind^ ;  and^  on  the  secession  of  the  minister^  £beneaer  Era* 
]dne»  it  w^  not  kqpt  up,  and  in  the  report  «o{  the.  Dsoent  OBse,^  it  is  end 
that  "tbe  Synod  passed  a  resolution  in  1747»  dedaring  that  th^e  was  no' 
sufficient  foundation  Sox  perpetuating  it>  which  csnld  not  have  been,  if 
it  bad  been  duly  sanctioned  by  the  Conartof  Teinds;  showing  the  pie* 
priety  of,  a  fwnal  approbation  by  the  appseyriate  .court. 

Still  I  cannot  help  thinking  Uiat  there  is  much  difficulty  in  holding 
thai  these  ministers  §  are  not  ministers  of  the  Church  of  Scotland  bold* 
ing  benefiees  not  of  a  temporary  nature*  I  think  it  notlungagainst  this 
view  that  they,  have  not  aq^arate  parishes^  separate  kirktsessions^  that 
they  catnnot  exescase  Church  discipline^  andate  netmembers  of  Chnteh- 
eourt8».  It  was  said  this  gave  them  ttuansnialeto  eharaotev**  .Bus  as  the 

*  Balfour,  p.  143.  f  CoDncII,  p.  IN. 

t  Magistrates  of  Stiriingi  Feb.  24,  1837.  $  Tbt  Parjancntary  Ministere. 
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2i  May  1988.  aet  do08  JiQt  say  the  fui^i  is.  Ikatted  to  ibe  pftrodiial  ciergy,  hare  Ifaer 
not  tJialaU  lii«iiet7eqaite$y|>e#maa6iitb»efieeBiil(heC!fciii^?  Itmaj 
be  that  tbej<are  in  an  afioinidbus  mtoatlon*  But  tbe  endowment  was  ac- 
cepted tinder  that  Gonditioa :  they  can  discharge  all  the  duties  <if  an  as- 
sistant minister  within  a  pariah^  and  I  think  the  situation  is  not  withont 
precedent)  nay  even  of  a  parodiial  minieter  (which  ia  mof e)  being  dip- 
pled  in  some  of  the  nsual  privileges  attached  to  the  oftoe.  Afiter  the 
Revolution  many  of  the  then  parochial  clergy  confoirmed  to  the  Pfe^- 
terian  form  of  Church  government ;  and  those^  (wh6  were  not  in  posses- 
sion of  benefices  where  the  Presbyterian  incumbents  extruded  in  iBSi 
were  still  alive,)  were  allowed  to  retain  tlfem^  provided  the  General  Aft- 
sembly,  or  their  visitors  who  were  authorized  by  1690,  c«  5,  ^  to  try  and 
purge  out  all  insufficient,  negligent^  scandalous^  and  erroneous 


did  n(A  imd  ground  to  depose  them  under  these  very  amj^  powen^ 
But  this  was  not  thought  sufficient  by  the  Chureh ;  and  they  forced  Knig 
William,  who  was  most  anxious  toretua  md  countenettce  those  miiuBten 
who  confirmed  to  the  Grovernmeiit  both  in  Church  and  State,  to  oom- 
promise  matters  with  them  in  this  way>*  '  that  all  snch  a4  dull  dndy 
'  come  in  and  qualify  themselves  as  said  is,  and  shall  behave  themselves 
'  worthily  in  doctrine,  life,  and  conversation,  as  becomes  ministers  of  the 
'  Gospel,  shall  have  and  enjoy  his  Majesty's  protection  as  to  their  respec- 
'  tive  kirks  and  benefices  or  stipends,  they  always  containing  themselvef 
'  within  the  limits  of  their  pastoral  charge  within  their  said  parishes, 
'  without  ofiering  to  exerce  any  power,  either  of  licensing  or  ordaining 
'  ministers,  or  any  part  of  government  in  geheral  assemblies,  synods,  or 
'  presbyteries/  So  that  even  a  parochial  minister  has  been  restricted 
as  to  Church  government,  nay  more,  as  to  the  purely  spiritual  power 
of  ordination,  by  the  State,  and  this  too,  at  the  instance  of  the  Presbyte- 
rian Church  of  Scotland.  And  it  is  well  known  that  these  parodiial 
cures  were  held  by  such  ministers  without  ever  attempting  or  being  al- 
lowed to  exercise  these  rights,  unless  they  were,  on  application,  assumed 
by  the  Church  judicatory,  which  the  act  reserved  power  to  do.  If  the 
Widows^  Scheme  had  been  devised  in  these  days,  I  cannot  doubt  that 
snch  a  minister,  though  not  a  member  of  the  Church  courts,  would  have 
been  entitled  and  bound  to  contribute. 

Still  there  are  difficulties  in  this  case ;  and  I  feel  strongly  one  point 
which  has  been  very  powerfully  pressed.  It  cannot  have  been  the  in- 
tention at  the  time  to  give  these  ministers  this  right.  It  was  not  claimed 
by  them.  It  was  not  enforced  by  the  cdlector.  And  who  was  the  col- 
lector at  the  time  of  its  passing  ?  One  of  those  who  had  revised  the  act 
He  could  not  be  ignorant  of  the  meaning  of  the  parties.  Yet  he  never 
insisted  on  these  ministers  contribuliing.  No  claini  is  supposed  by  any 
one  to  exist  till  after  the  Act  of  Assembly  1893,  and  this  summons  states 
that  the  pursuers  claim  only  in  virtue  of  the  Act  of  Parliament  and  Act 
of  Assembly ;  the  first  not  giving,  in  this  view,  a  complete  title  witboat 


•  1695,  c.  27. 
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the  otber*  Nomr  I  am  thoroughly  satisfied  that  the  Act  of  Assembly  can-  24  May  T83a 
not  add  to  ihe  right,  ^hidi  must  be  fonnd  m  the  Act  of  Paiiiament  alone. 
And  whea  we  consider  the  nature  of  this  fund,  raised  by  the  contribu. 
tions  of  its  members,  like  any  private  association  or  insurance  company, 
for  the  benefit  of  the  families  of  their  contributors^  and  the  interpretation 
put  upon  it  at  the  time  by  those  at  whose  instance  it  was  passed,  by  those 
who  were  instrumental  in  passing  it^  and  by  those  who  were  imme^ately 
endowed  under  it,  I  hesitate  so  to  interpret  it  as  to  admit  a  large  body 
of  persons,  obviously  not  intended  at  the  time,  which  may  derange  the 
calcnlations  on  which  the  stability  of  this  most  useful  institution  rests. 
Of  this  I  am  quite  clear,  that  if  these  ministers  are  to  be  admitted  to  the 
benefit  of  the  fund,  they  must  contribute  from  the  date  of  their  admis. 
sion:  and  since  I  cannot,  at  all  events,  accede  to  the  claim  made  by  the 
porsuers,  in  the  terms  in  which  they  make  it,  that  they  are  entitled  to 
the  benefit  of  this  fund  in  virtue  of  the  Act  of  Parliament  and  Act  o^ 
Assembly  as  members  of  Presbytery,  by  contributing  to  its  funds  from 
the  period  when  they  were  placed  on  the  list  transmitted  to  the  collec- 
tor, I  think  I  am  bound  to  sustain  the  defences. 
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or 

TITLES  AND  PRINCIPaI  MATTERS  IN  THE 

FOREGOING  DECISIONS. 


Act  of  Sederunt^  5tli  July  1809.    See  Teinds,    No.  11. 

8th  July  1881.     See  Process.     No.  85^ 

Adjudication.     See  Competition.    No.  71« 

Advocation.     See  Process.    No.  61. 
■  In  this  case  an  objection  was  taken  to  the  competency  of    No.  92. 

an  advocation  from  the  Dean  of  Guild  of  Inverness^  in  respect  That  it 
was  too  late^  as  a  remit  had  been  made  to  men  of  skill  to  examine  and 
report  in  reference  to  the  premises  in  dispute,  which  they  had  done, 
and  had  thereafter  been  judiciaUy  examined,  though  not  on  oath,  and 
were  interrogated  by  both  parties,  and  an  interlocutor  alluding  to  the 
facts  so  established  pronounced,  though  that  was  subsequently  recalled, 
and  a  proof  as  to  possession  allowed :.  That  the  time  for  advocation  was 
when  this  proof,  which  was  of  the  nature  of  a  proof  prout  de  jure,  was 
first  allowed :  And  that  the  right  was  lost  by  permitting  the  case  to  go 
on.  The  Court,  Lord  Mackenzie  dissenting, — found,  that  the  advo- 
cation was  not  competent,  but  refused  expenses  to  the  respondent. 
Tvlloch  V.  Mackintosh,  lOtk  March  1838,  p.  687- 

In  an  action  concluding  for  certain  sums  of  inlying  ^q.  129. 


charges  and  aliment,  as  due  by  a  defender  alleged  to  be  the  father  of 
an  iUegitimate  child — ^the  inferior  judge  having  found  that  there  was 
no  semiplena  probatio,  and  allowed  the  pursuer  to  prove  her  libel  by 
the  defender's  oath — and  having  afterwards  granted  leave  to  the  pnr- 
gner  to  advocate  upon  juratory  caution  in  terms  of  A.  S.  11th  July 
1828—- Found  (adhering  to  the  interlocutor  of  the  Lord  Ordinary,) 
that  advocation  was  competent ;  and  (altering  a  dictum  by  the  Lord 
Ordinary)  that  the  said  interlocutor,  finding  there  was  no  semiplena 
probatio, '  disposed  of  the  whole  merits  of  the  case ;  and  that  it  was  a 
'  final  judgment  to  the  effect  of  admitting  advocation,'  in  terms  of  A. 
S.  11th  July  1828.     Nelson  v.  Baird,  SOth  June  1838,  p.  834. 

Agent  and  Client.     See  Interest,    No.  24. 

,  See  Aliment.    No.  28. 

, See  Bankrupt.    No.  63. 

Aliment.     See  Tailzie*    No.  27- 

■  Found,  that  a  law-account  incurred  in  defending  the  pos-    No.  28. 

sessor  of  an  alimentary  fund  against  an  ordinary  action  for  debt  not 
connected  with  the  alimentary  fund,  was  not  to  be  preferred  on  that 


1«  -      INDBK  OF  7ITLE6.  \     i 

Aliment  continued, 
iimd,  M  att  dimeotary  MyC>  Mtre  otli^  oMMiiaii  debte. 
Jfortoff  «.  CktiMk,  KHA  December  1697, 1»-  S^- 
No.  83.     Aliv BNT.    An  aedim  «t  th«  iattaaee  of  a  d6«j«d  aiember 
pmration,  wliivli  poae^ssed  a  fiMd,  raised  bf  the  enttmoe 
on  admittance,  and  applied  chiefly  in  support  of  the  <M  ittul 
of  the  body,  to  have  it  found  that  the  eorporation  were 
jecting  him,  and  ought  to  be  decerned  to  put  him  on  the 
sioners — Dismissed,  by  a  majoritr  of  the  wfade  Court,  ia 
the  fund,  for  a  century  and  a  half,  appeared  to  have  beao 
the  members  as  a  charitable  fund  merely,  to  be  adteinistc 
corporation  according  to  their  sound  discretion ;  that  the 
no  legal  claim  of  relief,  as  under  any  special  oontraot  with, 
<  taking  by,  the  incorporation,  in  virtue  of  their  membership  ; 

entrance  money  was  paid  to  obtain  valuable  exclusive  pri 
that  the  claim  far  charity  was  only  an  additienai  advantage^ 
poeed  of  according  to  the  sound  discretion  of  the  inoorpoiatieiu 
eon  V.  the  United Incorforattonof  St  Mop^^  Ckapel,  9ik  ~ 
p.  650. 
No.  134.     '"■■  "■  '   ■  SrAT.  IV.  ViOT.  c.  41.*— -Gtreumstancas  where  a 
having  been  raised  for  farnishings,  amounting  te  Lu  BOO, 
Ootton  Spinners'  Associatido,  tad  the  members  ae  partoaia 
1  lOd  in  number,-^and  arrestments  used  fbr  the  whole  asaoi 
baalds  of  the  masters  of  seteral  of  the  defenders-^tte 
loased  in  toto  as  nimious  and  oppressive*  »  .  .  :  r ..  ' 

Question  raieect  but  net  determined-<-*What  portion  pf  tbe  wMJrJjr 
earned  by  operative  cotton  spinners  should,  as  wei^Biary  fbt 
sisteate,  be  deemed  alimentary,  and  not  liaUe  t^mnostmeiit^ 
end  Others  t.  Thomson,  KHh  /ulu  18S8,  p.  8B&  • 

Appeal.    See  Jurisdiclion.    Ne.  xL 

Applioation  Summaky.    Set  Jurijtdiction,    No.  23. 

-^  ■"  '  •*"    "■   See  Burgh  Rot^L    JMa  31. 

Annualrbnt.  See  Truei.  No.  7^  ' 
No.  102.  Arbitratioiv.  '  GircumHanoes  where  afUteiat  in.  a  flnbi 
dicial  references,  hating  pvtyposed  to  the  parties  that 
should  be  entered  iiito  In*  i^Bmaeratien,  iareooaeipieiice  aC  ^ktl{ 
trouble  to  be  tudertaken ;  and  this  proposal  was.  made  at  -Ai 
meeth^  of  the  parties,  and  •subsequently  embodied  ixt  m  adiatte 
ligation,  signed  by  the  parties,  and  lodged  with  tfae.arfaitaraaAfli4 
notes  were  prepared,  but  before  any  award  was  issued :  Ijt 
to  have  it  declared  that  the  pooeedings  under  tha 
ferences  were  inept,  on  the  ground  of  corruption  ia  tliB> 
respect  et  their  exaoting  the  obligation  for  remaaeratiiMi  $  «'i^ 
verdict  having  been  agreed  on  by  the  parties  at  a  jury  trial; •■gift db- 
question  of  law  bein^  reserved  fortho  iudgmfiat  of  theOoatt*  alldi^ 
the  minute  of  obligation  was  ^vrongmlly  anii  comip^jr.  eajtirdt^ 
quired  and  obtained  from  the  parties  by  the  arlateis^  sMIsaqr'lBrlbif 
duty  as  ftrbiters,«-«-held  that  jcidgment  should  be  tiattwdb  yffilm^ 
defenders.  Fraser  v,  Gordon  and  Others,  ZQth  Mky  1888^?  ^'fi^ 
No.  49.  ARBBermNv;  Cinsomstaiices  wiicia  an  aifrestQa  faaiaa|(,  Waesdii^^ 
ligenoe  was  raiiwd,  raautted  to  the  jdaca  of  .the 
funds  speettMHy^  s^fprc^ated  ftr  the  discbaigr.q 
debt  having"  \m^  padd  nnd  ertiiigaiified  in  igsmaaoe  of 

previously  uied  fit  Ae  dwellf  ogphonse  «f  the  fBoMa^i  a 

cittion  of  the  ArratigeiBedt  waAer  nrhkii  tiut  laadltaaiii  mw^mMi^ 
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••      tNT  oofUinued. 

pMtAtee  bavioc  btM  lAmmf  ftwi  Immw,  add  having  had  no  |ier- 

#Mrledge  ai  tkm  arreatneBi  tali  the  craditor  had  actually  re- 

rMttt  «f  tha  d«ht,^-lbiiBd  that  the  amataa  waa  not  liaUe  i« 

tywant  aa  in  breach  of  aire^tmant.    Laidlam  t.  Smiik,  S&ik 

issa,  p.  dia 

Q^e  Jurudidion.    No.  49. 
Sae  Foreign,    No.  69. 
Sea  Foreign.     No.  88. 
See  il/imeai.    No.  134. 
See  Foreign,     No.  124. 
KOM.     See  In^rance.     No.  132. 

(Ckbtificatb.)     See  Bankrupt.     No.  63. 

n.)  A  bankrupt,  after  granting  a  trust-deed*  having  ahip-     No.  6. 
Is  aadresaed  to  a  person  who  could  not  be  traced,  warrant 
on  a  auBunary  petition  to  the  Court  of  SeasioB,  aa  oomiog  in 
l||j^  the  Admiralty  Court,  to  have  the  goods  arrested  in  the  hands 
msster  of  the  ship,  or  the  warehouse  where  they  might  be  depo- 
(2.)  Observed,  that  Lord  Ordinary  on  Bills  has  power  to  grant 
application.     A,  B.t  Petitioner,  16ih  November  1837,  p.  91. 
iy^*  In  this  case  the  petitioner  applied  for  a  discharge  under    No.  19. 

4fafctt  section  of  the  Bankrupt  Act ;  and  as  he  was  to  leaTe  die 
^3f^  inaaediately,  he  moved  the  Court  to  appoint  the  uaual  int«a- 
h '  tad  in  the  meantime  to  allow  his  oath  to  be  taken,  to  lie  ia  re- 
r^Jttis  aatil  the  pmod  of  intimation  had  elapsed.*    J*  B.  Scott,  P^ 
%  9d  Deeemker  1837,  p.  193. 
lOYT.    (CoMJPoaiTioN.)     The  agent  for  a  bankrupt,  who  held  his    No.  63. 
■deeds  under  a  right  of  hypothec,  and  was  also  agent  in  the  se- 
IMration,  having  lodged  no  specific  claim  in  the  sequestration  for  the 
Mmnt  for  which  he  held  his  lien,  but  having  merely^  in  a  state  of  the 
likrupt*s  affairs,  stated  his  account  for  '  say  L.  40/  aa  a  drawback 
Md  the  value  of  the  heritable  property  ;  and  a  oompoaition-eontroct 
jd  diaofaarge  havii^  been  8ettled,«-^und,  that  the  debt  not  having 
pHi  specificaUy  dauned  in  the  sequestration,  it  was  competent  for  the 
pikimpt  or  his  cautionera  afkerwarda  to  object  to  it»  on  the  ground 
w  the  agent  had  no  attorney  certificate  ;  and  that  though  the  bank. 
<ipt  and  his  cautionen  were  bound  by  their  bond  to  pay  the  expenses 
'  the  sequestration.     GemmeWx  Executor*  v.  Moon  and  Others^  \4kth 
iHraory,  1838,  p.  420. 

^"  '  (DiscHARGB.)     A  discharge  having  been  obtained  by  a    No.  67. 

iqnestrated  bankrupt,  with  the  requisite  concurrence,  and  upon  a  re- 
*vt  by  the  trustee,  and  after  the  statutory  intimations,->-fottnd  in- 
inpetent  for  a  creditor  who  had  consented  to  the  apfdication,  and 
id)  before  the  discharge,  intimated  to  the  trustee  his  withdrawal,  but 
^ithaot  taking  any  steps  judicially  to  oppose  the  discharge,  to  chal- 
M^  by  reduction,  on  grounds  then  in  bis  knowledge*  the  claim  dis- 
mging  the  baiikrupt.  Reid,  Irving  and  Co,  v.  Buckamm,  I5th  Fe- 
f^ty  1888,  p.  449. 

In  an  action  by  a  siqierior,  and  landl<md,  £w  fisn-duties^    No»  91. 


**«•«**.>■«* 


M  esal-teats,  against  the  creditors  on  a  soqsicotrated  ettfcatew  as  con- 
unni^  IB  and  approving  of  the  iatezferenee  and  msBagm^t  of  the 
NSMIee,  who  had  cartcved  into  psasoanian  of  the  aubjeets,  ind  itteinst 
rhoM  decree  had  been  obtained  qua  tmatee,  but  not  personally, — 
Mad,  («|iQsi  the  <^ioiia  of  the  conaHlted  Jnd^), '  that  a  trustee  on 
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'  *  «  seqtre^rdted  estate/ acting  w!th1ii^is'i»iiifMimd»^'Wi^  dbd 
'  ^  exect^tin^'the  pott^eiiB  conferred  on  li4m'by<Che'<sttfltitei'te«A]dl^f}ii- 
'  s^siDti  of  the  property  of  the  baiikt^,  ckn  atHf^  blA#  Ak*  eitate 
'  committed  to  his  diai^ ;  and  -  that  tb^  itiiillte  ^^eti>  hkhwf^fmer, 
'  by  sach  act  of  taking  possesion  of  ^behtttHavtf^  estfiiM,  ta  bMthe 
'  creditors  personally,  or  to  an  extent  heyohd  thUrilp  fcamiPiftl  fa  ckt 
*  estate/  S.  That  if  any  personal  liability  should  attadl  t»  the  «Rdi- 
tors,  it  conld  be  enforced  by  third  parties  against  them  aiagidi  in  toii- 
dum,  and  not  pro  rata  merely.  Kirkland  y.  CadeU  amd  Oiken,  M 
March  1888,  p.  649. 

So.  93.    — Where  two  parties  had  granted  ttiutoally  aecmnmodadaa. 

bills,  and  one  was  sequestrated,  and  the  other  became -naoliteiity  tat 
afterwards  settled  by  payment  of  a  oompoBition  while  the  Infisiicre 
still  in  the  circle, — fonnd,  that  the  party  to  these  bills,  w1m>  htA  MtM 
with  the  creditors  in  bodi  sets  of  bills  by  ptfffflefit  ef  Atammtdim 
'  thereon,  could  not  rank  on  the  estate  of  the  other  "fitf  tbe  \mmnd 
advances  Of  cash  made  to  him,  without  the  oUknut  reli^nug  tk 
'  estate  of  the  raiiking  on  the  aooomihodatioQ-bills  aceq^oed  frirhirk- 
lioof.     GM  T.  Brock;  I2ih  May  1888,  p.  688^ 

-*'^— See  Competition.    No.  1 17*. 

■ '  ''■"  ■ '  ■  See  Sequestration.    No.  122. 

— ^ 2 —  See  Lien.    No.  127. 

No.  40.    BktiL  OF  EscCHANoe.    Found  that  an  unstamped  letter  dated  loidjdga- 

'  ed,  aui^  bearing  ^  We  acknowledge  to  have  1>ofrow«d  and  reorifid 

'  from  you  L.  100,  which  we  will  repay  at  the  term,"  wail  «£  tkieitflib 

of  a  promissory-note,  and  could  not  be  made  the  grMind  -of^  an  artJai 

against  parties  subscribing  the  same.    Haddin  v.  M'Ewan  and  Otken, 

'  17/A /fl«tftfiy  1838,  p.  295.  i       .(.^ 

No.  63.    — >■"'■■■ — '    '■■■'  ■■ ' —  Pound  that  a  bill  of  exdiaage,  dfovni  paydbltfit 

isight,  kAd  1)eaTing  a  specific  place  of  payment,  fw  due  SEt^  the 'data  of 

acceptance  ;  and  not  having  been  pretested  for  iMil^yiiletttwitiH«u 

months  of  such  date — could  not  be  the  ground  of  tumtaMuy  dBigeaac. 

Moffat  r.  MdrihaUy  ^\st  January  1838,  p.  aW. 

No.  64.    *""" '  ■"  '    (Onwiosity.)   OircQuistaioM  wliere  fiMul4 ^^ 

a  bill  had  been  accepted  by  a  party,  without  value,  for  the  aecnim- 
dation  of  his  law  agent,  the  drawer,  at  whose  plaee  ef  itoaioeaail  a«s 
made  payable,  and  by  whom  it  was  retired.  . '  '<    < 

Observed. — It  is  not  an  absolute  rule  that  the  place  of  paytiicai  i«ea  the 
*-'   -^      character  of  a  i)ill,  and  does  not  hc^d  »  betwitt  ageot  wdnSenl^Ma) 
though  tSie  parties  be  IlWng  vh  the  saiAe  towtt,  and  afae  tagaak^^lite 
be  made  the  place  of  payment.     Ross  or  Vre  y.  Sast^rr,  -IdAi- AMWj 

1838,  p.  427.  

Border  Warrant.     See  Jurisdiction.     No.  49.  "      

No.  14.    BuBGH  Royal.     A  party  who  had  been  enrolled  as  a  parliameiitary 
municipal  elector  in  a  royal  burgh,  applied,  in  I837i  ^ 
a  change  in  his  qualification,  to  be  registered  of  new  as  a 
tary  elector.     His  claim  was  admitted  by  the  Sbeii>ff»  and  ids 
sorted  in  the  parliamentary  register  before  the  15tii  S^pteBkberi897'; 
but  his  claim  was  afterwards  rejected  by  the  omttt'of  review  -ea-lh^- 
'  4th  October  1837.    Th^  tot^n^-el^rics  had  in  tifce  ittaatifefe  I ■  ■■■rfiiad 
the  party's  name  from  the  par^amentary  regfaten'niade'iipaadilh 
Septem'ber,  to  the  Kst  of  pewon* bntitfed- to  vtfte iail -     *      - 


town-chuncil.  made  t^p' and  oomipleted  by^the^ tonib^dritKwiiBr  lafac 
the  18th  September' 188^. '  At  tl^  eltetiMtW  tUe'tot  Soaiivrf 
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Burgh  Royal  continued. 


/  i 


iiJifoyember  foll<^wis^,  (7th  Nove);nfaer9)  the  party  was  ^ejQtfi^  by  a  ma* 

^jtpitjriH.CKNioaiUor  &r,09ei9f  the  wards  of  said  roy^l  buigh ;.  aud  OO)  the 

-tfithihis  tet^QtiDu  .was  declared  by  the  chi^f  magistrate  f-^Pr^vious  to 

. tUs  aooeptAQce  m^  iodvetiba  into. office  oo  the  9th,.ioti«iatm.  was 

^^Veii.of  a  bill  oC  aiispension  and  interdict^  ^d  interl^utqr  there^^.at 

'  the  iftsta«tfe<ef  certain  '  duJ^  qoaiified  voters,  in  the  pairliameniary  ^nd 

^vmfiiiMl. Sections/  including  the  unsuccessfal  candidate  foixhedis- 

jMrtttd  OOttMyQmahip :— *Found»  (1.)  That  the  suausary  application,  by 

Ull.ef  ftOflpeimioii  jundiateisdict  was  competent,  j  but,  {^*)  The  bill  of 

suspension  and  interdict  agaiaaft  thar  party's  acting  as  ciiiuioiUoK\re« 

>£iftad0.  Momtwiih  and  Others  v.  M^Gavin  and  Olhers,  29lh  NovEmber 

!l^,p,U8. 

■?i"'ij  i(»j-i  Upon  ft  oenatruetion  of  the  above  stBtat»,.  that  ^.  piporost,    No.  32. 

Ltoiiigi9ike.of.'the  third  of  the  town*oouncil  retiring  irom  oific0i  is.  not 

n«atitfpdi)ei(Jier  by  virtue  of  the  oflii^e  which  he  liashel4»  ^f  4^  ^  oQiAn- 

IcilkK.kiciwly lekcted,  to  pfeside  and  give^  a  casting  vote  at  the  election 

tM  a  »aw..proT08t  in  case  of  an. equality  of  votes  in  the  cpunoil-    (j2.) 

'Than  the  (enior.  magiatcate  present  is  entitled  to. preside^  and  egteiFcise 

such  casting  vote.     (3.)  That  an  application  for  suape^siiw  And  iq;b€)r- 

did  is  competent  to  a  partv  allegii^  that^  on  the  lape  of  the.  minutes^ 

he  was  dectod  provost,  and  ia  molestod  by  another  party.idsaxlaiming. 

to  have  been  elected  provost.    (4)  That  in  sQch  summary  fl4>pli'- 

.^ticAit  is,  only  neoessary  tft  call  the  party  molesting  th^  CQmpll^|^r:      ,^     ^ 

!iii'the»poases$io«  of  the  ofioe.     Dumlep^  v,  Fhming,  IGilh  TUoembcr 

BfiMii*    ^t&FuUic  qgioer.    No.  89.  ,        <.     . 

•  ■'      •     '  .  .  .  .        .      , 

Cadtioneb.  The  name  of  one  of  two  defendecs  having- b^en-oinitted  No.  58. 
jin  idke  oonohisions  of  a  saaunooB  in  the  Sheriff  Court^joniLA-snpple- 
'•moDtai^.aiimmona' having  been  raiaed  tooore  the  defect^,  but  .pot  con- 
^Jwed  with  the  original ;  and  the  original  action,  having  boon  insisted 
in»  and  thedefendet  hnvlag  pleaded  on  the  maritSy  without  ol^epting.i;o 
the  defective  conduaiob — neld«  in  an  advocation  by  the  de&nder,  af« 
■uUt  a  final  judgment  on  the  merits  against  -him*  that,  he  waa  not  fin? 
-itkled  to  plead  the  ol^yection  to  his  name  not  being  in  tbo^  <roncln3ions 
ve£  Iha.'Origiaal  summons.    Creigkton  v.  Rankin,  ^th  FeJbrfMrtf  1638^ 

p.  38K 
"^'^1  '  inii  ■<!    Bi^Bimkmpi.    No. 63l.    .,..:,  ... 

CbMsia;. :  The  fumnnr  in  a  pvo^^ss  of-  oessio.  must  4»U.aU  the  creditors    Xo.  23. 
iMtlf  ia^  dart  before  libemtion  can  be  grpmted.    Lea^  Pel'Uioner, 

No.  87. 

See  Juritdictitm.    No.  90- 
r.. iFoimdl  thatat  waa  inceipipetent.  for  the  Sheriff,  under  the  .above   Na  |l  14^ 
iae^tto .grant  interim  liberation  and  protection  befora  the  expiry  of  the 
- (in^i« :o£  thirty  days.     Irainer  v.  BrQ»n,  16^  June  1838^  p,  788. 
CauiiiHit    See  EaiT^nage. .  No.  78. 
Claime*  •  See  TtuH^.    Ni^  1..  .... 

■■Ml    tMi  >  See.  TtftMbu    Wa  80.  . ,  .     i.    .     .   ♦  . 

Coanioarcr,  (DinnsjoN  ov)*.    Where  lands,  and  feu-^l^tjes  pajahle  out    No.  sr. 
'te{ 'these daads^nre  aeparately- valued  in  the  oess^bodis^  (J.), the  pro- 
^frintor  of  the  lands  is  /entitled. to  be  pi:eferred  to. a  share  \a  a.copi- 
'.moaty  divided  nnder  the  Act  1695^  in  respect  of  the  vaif^ation  of  the 
^<feti«4kit]es9  as  well' as  the  valttaticn  of  the  hmds,  though  .the  oass  cor- 
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CoMMONTY,  (Division  of,)  continu^^y^     ••  ^    i'     tjIC)  ,1  -;  v./ 
•  •"t^spdndii^g  to  the  valuation  of'£e«-ilatfeiP(i»>f8|^ble3by  tU^taptrkr 

-»^t  (:2.)  the  miperior  if^ho  piiyfi  tbe^^ieniits  nm  dAilieiiito^uy-iliare 
'    of  Cbe<  cominoitt^f,  in-^tiigpetitoi .tn^fMtJtai^^ 

vottii^  v<r  Btiyhur  wnA  faaingf  \2d  ^Februan/i H 8S8y «pud64u>'    *i  >  '  - •  ^ ' 
CoMMuifriTY.     See  j^ifm^n^;     N<k'83«     <  •■   <»»^  *    ;- h- .*    .  ..v: 
Compensation.     See  Lte/i«     No.- 1>291'    •     •'      *      »;     -     .^v  •  •       ^ 
CoMPRTENT  AND  Omitted.-    SeB^'BankrapL    TSo.WJ. 
Competition.     See  Foreign.     No.  69. 


No.  71.    ■  Where  creditors,  in  eimsideiaCioit  of  ir  tntst-'ftrik^ 

behoof,  and  ef  a  relative  persoaal  bond  ibr  K  SO^OOOr  gtanted  bytWr 
debtor,  on  which  inhibitiiMi  was  used  fw  the  pispoaeaf  s6amf  the 
debtor's  estSfte  against  the  contraction  of  folaire  debla«iid  liiedil^cnoe 
of  iion-atceding  creditors,  agreed  to  wme  lihdrrindmd|ial!Tnfet» 
use  diligence  during  three  years, — found,  that  the  tr^yi^esiodnduiL 
after  the  expiry  of  that  period,  adjudge^  upon.' the  pffaomLlMBd  Ae 
debtor's  estate,  to  the  prejudice  of  the  individual  mghti  ofimnttib 
creditors.  Elioife  IVuftees,  v.  Brooks,  Yategi'iind'  MdkdaUiry,  Mt 
aailam  and  Brodks^  IWi  February  1838yp»480»     n^'*  -       n.  ti.  > 

No.  1 17.  '■""  ■■  ■ found  that  a  child,  at  creditor  for  aieeiweiifoie«^riMiB«i 

r  tiMide  to  her  by  her  faliier  in  his  son's  maiviafj^ieoKtBadtf 4iytiidriiii  be 
conveyed  all  his  estate,  inchiding  aa  hetituMe*  6libyet^ttniUs«n» « 
condition  of  paying  his  debts,  tsouM  not  oamfvteimtJk  art  didUi^e  t 
security  granted  by  the  son  over  tbe>lieTftabk>tabje«kf>  ^igbt  fein 
lifier  hir  fatlier  s  death,  for  a  sum  bcMrmwed'  Inmn  3i>ilir^  esIM^  a 
'wiiidh  his  fadier  was  trustee>  to  the  suMeasclv  of  hiffi  fttfaer  in  tbt 
office,  in  ruspeet  she  was  a  m^e  legatee  lof' hkr  ftKlher^B^witifat tbe 
trustee  was' an* onerous  ereditca*  of  his^  inasnnidi  saitikB  ifkbetrnxA 
'  be  l«rified  os»<  &8  baving  ooinenanted,  as  -  trofitei^  ae-^^oll  «»  e—wted 
tli«t^  heritable  eeoority  should  be  gz»Atsdmt:tha  Arstby  the-  iB0,4sid 
himiigifailed  toolitain  it^  was  thus  pecaoaally  iidUetOcihci  tratiUeMite. 

CoNDino'Si  siNBXiBBRis^  See  ii^ooyi.  N\».  60. ■ . :  >  k:.- \uc'A  ^ 
CoHviBUAftiom^^  ^S^-Superior  mid  FcusaL  'Noufb- -  ii:  .h  *  ;* 
CbfilE^tlBro.  "Seei'9iMtiri%^.-i  No.  d9.  t.--..m.  t«  n-iv-^ 

Nc.  81.  €o»tsv&T^D«.  Casc- 'where  a  statute  deckred  thie  oegalialieieeiLiBki- 
bitions  to  be  necessary,  and  laid  down  no  'Cxpfeas  mle^fiir^the'JbrB 
in  which  they  should  be  entered,  and  a  seardi  of  the  diflferent  regis- 
ters showed  that  the  practice  had  been  not  to  veeozd'the  «iMle(«A, 
a  majority  of  the  whole  Court  Found  that  it  was  not  4  fatal  objedka 
to  an  inhibition,  that  the  register  did  not  contain  thepassagnelfin^ 
which  were  immaterial  to  the  main  purposes  of  tfaetWiit.  Senrf^* 
Pearson,  9lh  March  1838,  p.  638.  - 

CoNTiNGBNCT.    See  IVoceM*    No  58^  .    i^*"*      •    i 

"So.  76.  Contract,  (Mutual).  Case  in  whiofa  wheretvponaefthad'ttitned in- 
to an  antenuptial  contract  o£  manis^  aiul  sabtie^fDenliyiieaecBtid  a 
mutual  trust-settlement,  by  whtdi  the  ^ovidona^iH  lavoiifc'(#dtt 
wife  were,  in  the  event  of  her  entedng  into  ^adeoni^iniuriiage^-gicsllif 
inferior  to  those  previously  secured 3by. the  4miiaoabn (bmt » ctetliBiag 
additional  provisions  to  the  children  of  the  marriage,— ^tiMi^OmfiiABBd 
that  the  trust-deed  was  revocable  by  the  wife  as  a  donatio  inter  vinm 
et  uxorem.  Dufin  or  Thonmmv^  Thornton's  TnMoA,iM(kiFdna§ 
1838,  p.  521.  f'lnoujT  ovoJ  I'oi  »/S 

No.  103.    «— — Case  where  a  new  trial  was  granted  on  tha'-^rodAd  iktJnif 

should  have  stated  to  the  jury,  that  when  4  ceatvafet  •far  *  -^j^--- 
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Contract,  (Mutual^)  con/t»tt«2.  ..  i.  -    / 

.  obapelis  edtor^^inl^ between  » congregation. and  a  third  pwty.,  those 
.  pacties.^juifr  liaUe  for  the  price  who  atftoaUjr  enjoy-  and  po<oco«  the 
character 'Of  ibemben;of  the  €ODgregatiQn^t)r  state,  or  hold  dut  that 
they  do  so^althoi^.they.  may  taot  be  metnbero  acdording  to  the  ec- 
clesiastical forms  of  the  body  :  No  expenses  were  given.  WaUace  r. 
Roberison  and  Other*,  3Ut  May  1838,  p.  739. 
Corruption.    $ee  Arbilratum,    No.  1(^. 

DiisiOKStsL    See  Pracejv.     No.  52. 

DiroBOB*     Where  a  party  resident  in  India  raised  an  action  of  divorce.    No.  1  \o. 
in  wkieh  there  was  no  appearance  made, — Found  that,  under  the  above 
statute^  it  was  competent  te  the  Lord  Ordinary  to  grant  commission  to 
take  the:  party's  oath  de  calumm'a  in  India.     A^  B.  v.  C.  D.  IQlh  June 
1838,  Pi  784 

DoNA^d  CKVBR;  ViRUM  BT  UxoREM.     See  CanlracL    No.  7^« 

Doflf  soiL«    See  Hutband  and  Wife.    No.  2. 

A  Scotchman  by  birth,  the  proprietor  of  an  entailed  estate  in    No.  3. 
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Scotland,  went  to  England,  and  formed  a  connection  with  a  lady  born 
and  domiciled  there,  by  wliom  he  had  a  child  in  England,  and  to  whom 
after  a  residenoe  ihei e  of  seven  years,  he  was  married  in  that  country, 
according  to  the  £ngiish  forms ;  he  then  proceeded  with  his  wife  and 

.  child  feo  his  Ismily  mansion  in  Scotland,  in  which,,  his  wife  having. died 
in  ahottt  sn  months  after  their  arrival,  he  resided  with  his  child  for  six 
yeafSy  and  then  went  with  her  to  England,  where,  with  the  exception 

'  of  three  years  wldchhe  subsequently  spent  entirely  in  Scotlaad»heafter- 
M^atds  remained :  The  majority  of  the  whole  Court  fwnid  that  the  child 

mras  illi^timate^— rsix  of  the  Judges  being  of  opinion  that  the  parionts, 
tA  the  &t&  of  the  birth,  as  well  as>of  the  marriage,. b€UDg< domiciled  in 
England^  the  Scetch  law  of  j^gitination  could  not  in  fiudi  a  caAftfaave 

.effi»ct,^*^he  eeveiith  founding  his  judgment  chiefly  on  the  indelibility 
of  the  status  of  illegitimacy  impressed  on  a<  child  born  out  of  wedlock 
in  England.  The -six  Judges  forming  the  minocity,.  held  that  the  fa- 
ther in  the  circumstances  could  not  be  considered  to  have  lost  his 
Scotch  domidl,  and,  therefore,  that  the  effect  of  the  marriage,  as  to  the 

ustatas  of  thejohildren,  ought  to  be  regulated  by  the  law  o^  Scotland. 

JLam  or>Muuro  v»  G.  and  C.  Munro,  Ibih  Nov,  1837^  p^  10« 


.fiwiixBNrs.     See  Tailzie,     No.  22. 

.fiXSQOTOB.      NOi  65« 

.fix»BN8BB»    SeeProcrevc.    No.  17. 

»  1'  i»  ■■  See  Jtarisdiciion.     Na  21. 

— A  defender,  a  country  writer,  coming  to  Edinburgh  to  de-    No.  95. 

pone  in  a  reference  to  oath,  having  been  assoilsied  with  expenses,-— 
-  hmstd:  he  vaa- entitled  to  travelling  and  other  necessary  expenses,-^ 
^  ^  but  B'  claim  for  loss  of  time  professionally,  disallowedi  Thor burn's 
J  ■'  TVuHees  in.  Shorty  ^M  May  1888,  p.  701. 

.»< ■ Oaae  wheoe  the  expenses  of  both  parties  wese  found  due    No.  1 10. 

"    ant  of  tfaetnttt  fttnds.     Jameifm't  Trustees  v.  Mackenzie^  lHh  July 

FAoiftiiy  AUD  I#B«fOH.    See  Ji&y  Trial,    No.  5dv     - 
Factor  Loco  Tutoris.     No.  26.  '  •  *         . 

j^aotoflu  ;.N0i  65* . .  .    .       «.  ; 

'i  '^miiiNMi  ^e\Traiih    No*  7^. 
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No.  101.    j;|vcjoB„j   I^4;hi8  cwe.it  waa  found  that  a  factor  fer  ft Y^i^ 

..  i|M)T<6r  i;Q  jna^age  lands,  and  draw  and  recover'  tiie  rents  t6ereo^,  'wbo 

,.  I)f4^,npt^iiillY  intimated liis  powers  to  the  tenants,  had  fiA'-nuthontfy 

;  tn^i  eiitering  into  a  new  lease,  in  December,  T^hich  stupolated  tbat  the 

rent  for  the  year,  as  from  Martinmas  preceding/  t^&s  to  *fU}I  Stie  at 

Martinmas  next,  to  receive  an  anticipated  payment  off  rent'  tti^^  hr 

;j  ^><r    li  gr&i^ti^g;^  hill  i^nicQ  conteztu  with  the  lease,  an^  that  the  teb^t  tiSp 

: ,  paa4  jthAt  bit)*,  bona  fide,  to  the  factor  before  the  legal  t^rin*,|  boiMnte 

,  f  aftprw^r^s  be  called  on  by  the  landlord  to  pay  the  f^nt  orer  if^a. 

tiaggqri  v.  Miller,  29/A  Mat/  1838,  p.  723.  " 

PB^-puTip^.     See  CommoHty,    No.  55. 
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EoiJ^i^My   -Spe  Husband  and  Wife,     No.  2.  . 

.,.^^_--,  ^See /w^erc^^    ^o,  99, :'^.     ;    -^  j^^^^'^^-^y-^-^ 

No.  1 2 1.     ■  M,  .,..,   ,  ^  JFound,  repelling  objectiops  by  the  liotniiial  i^bo^to  w^Hoo- 

potency  and  regulairity  of  ^  multiplepoindihg,  raised  'm'ltj^  ittne, 

,  .agii^t  his^  fqrmejr  partners  in  certain  dissolved  compani^  did  tlieir 

,,.  xepre$entftilvesj  some^  of  %yl;om  ^ere  resident  abroad^-i^fi^J* 'Hfat  a 

.,.  .];pultiplep0inding  is  not  incompetent,  although  th^  notmlimjraidif^Bae} 

,.     jaot  admxt  that  he  has  any  fimds  in  his  hands: — (2.)'  1* hat  tMteri  IIkr 

t,.^re' various  parties  who  must  have  an  interest  in  ari^fttliil^'tiifttWy 

be  in  the  nominal  raiser's  hands,  for  which  the  real  mSbr  ifbi|dijr^'luia 

to  account,  it  is  no  objection  to  the  competency  of  tlie  iUitiaii^iiP^il- 

c  .,,'         .tiplepotf^ng  that  there  is  no  double  distre8s.~(9.')    That  even  wikb 

thqre  is  po  fund  in  medio  in  Court,  partners,  orlh&T'repr&^SS^ 

not  resident  in  this  country,  are  effectually  called  as  A^/kdiiehfiaMM 

action  oif  m^Itiplepoindiog  without  arrestments  to  fouifftJuiiafficitoiL — 

(4.)  Th?.t  a  summons  of  multiplepoinding  was  yfllidly  tiip(»^t  i9t» 

Oourt^  although  the  copy  execution  served  on  the^noiiipsi't«&r  and 

i  .Q^ecti^r  ^id  not  in  graemio  set  forth  the  name  of  the  real  rd^i^!  ^iilir 

.  .  V,  tlrp  and  Others,  23rf  June  1888,  p.  818.  '  .    ,    '      ' 

Ko.  eQ.  .;m.>- lu  9  competition  on  certain  funds,  lii  Sc^tlli&d^  lidQi^- 

.     I  ing  to,  -^  foreigner,  who  died  in,  Guernsey  «Jler  having' '<fe^e6nted  a 

wul,  ^pp9Miting;  certain  parties,  foreigners  ind  resident  m'  GtifShmejr 

to  bci  hi^  sole  executors,  between  those  executors  andf  tti^  cMitors 

of  a  party  to  who?n  by  the  will  a  prospective  sliarie  of  die  tedAtili  ww 

.»,  ,/     ,       given— ti^e  Court  preferred  the  executors.     Belf*  IViiteStir'V.  iKi 

JE'Ji:eGUtor99  ^c.  16lk  February  1838,  p.  463.  ."  

No.  88. Where  an  action  had  been  brought  against  a  lUHBgasgf,  the 

jurisdiction  of  the  Court  being  founded  on  an  arrestment  jdrfsfictippti 
fundandse  causa,  and  the  defender  died  after  the  stuhmofts  \^  ^acbbnt- 
ed,  but  before  it  was  called  in  Court — Found  that  the  action  w«s  ca- 
pable of  being  transferred  against  the  defender's  renresentatiVea^;  \nX 
(2.)  where  the  representative  was  not  within  theJuri8^<56on~'drxhe 
Court,  and  had  not  confirmed  the  subject  previously  anWdl;^fl(|id  m 
new  {arrestment  jurisdictionis  fundandse  causa  was  iiscf^  ^ftet  ^  de- 
.  fender's  death,  the  decree  of  transference  reduc^^ '  Ooy^e^,'^  v. 
Chapimn,  ^Ih  March  mB,  ^.  eOQ.  '■*   •"  "     *-'    - 

^ee  Jurisdiction.     No.  00.'  ,"     ''-'"'  -'^-•^  v 

Fraud.     See  Reduction.     No.  7.        *    '  '   *   '  '    '  '  » *>• 

..      '    ,    FiWATioN.  ,  See  Pr(w^     No.JO?.       '   "•    '   ^^  ,  **^'      '    * 

No.  35.    Hbiii  AWD^.EjiEiju.Toa. !  J^  Wty,  for'wiiose'Be^ebf^lK6«^^ 

>vaa  puxdiased,  having  died  without payingtn^ piic^t^'tlie  iicbsd pur- 
chaser, who  advanced  the  pricey  anii  tc^'idi  atiiiddte*  H^Uf'iothe 
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^^  I  |jEtn^^ ci^ciin^sljaijLQ^s  in'wliich  it  wa^, fdund;  tliat  tfie'deftt  dnt  tb1lh6 
^^  tici^ii^pu^^l^^r  was  cliarg^able  upon  tne  heir  succeed&g'tx^  the  lahds, 
\ ;  I  aa4  not  upon  tjbe  ex^cutry  of  the  party  for  wliose  behoof  the  |)urdlk8e 
wa^  mad^*    Murravs  v.  Dennistoun  and  Others^  2\st  December  WS7y 
1)».268,     .  '  • 

j|^SJtTpii3»    .Seo/'oor.  ,  No.  104.  .  .- 

3^u{f^BA;^D  A^P  Wife.',,  A  Scotchman  and  iScotchWoman,  both  domiciled  No.  2. 
,  in  Sco^and^  commenced  an  illicit  intercourse  there>  by  which  tbe  latter 
became  pregnant  of  a  son,  of  whom  she  was  delivered  in  England  six 
months  after  her  arrival  in  that  country  with  the  father^  who  went  on 
military  duty,  and  with  whom  she  lived  for  four  years  until  his  return, 
on  his  regiment  being  disbanded,  to  his  estates  in  Scotland,  after  which 
she  resided  eight  years,  at  a  house  taken  for  her  by  him  in  England, 
,j,.,Mjtil  ^e  was t  wited  to  him  by  a  valid,  though  irregul^  marriage  in  ^ 


^.  ,,'i;b^t  tb^e  W^.i^o  such  indelibility  attendant  on  his  illegitimacy  as  to 

j^..  pr^ve«}tj  in.  the  circumstances,  his  being  legitimated  by  the  subsequent 

r  .j^inarriage,  and  ei^joying  the  privileges  of  a  lawful  child  in  k  question 

.,[,  /rf^rdiog  Scotch  heritage.     M'Douall  v.  Earl  and  Countess  of  Dal- 

.  ^JiQusle  and  Others,  \5th  November  1837,  p.  8. 

^,  ■  ,> .   ,. . , 1  See  Domtct/L    No.  3. 

.    -t  . 1- —  ■    Where  a  party  wrote  to  a  woman  WiHi  whom  he   No.  73- 

Bad  b^en  holding  illicit  connection,  '  I  shall,  at  my  decease,  leave  a 

Will  secure 


Writers  to 
take  you 
^^;^.,(. for.. my,  lawful  husband,  in  terms  of  the  documeiits  which  you  have 
'  made  out ;'  and  he  then  shortly  after  d^ivered'  a  sdettiU' Written  de- 
^^,^,.f:)^^Qn^.that  h^  had  not  granted,  and  could  not  grant,  any  letter  with 
,  "1,.  suqh,  an  obligation  as  the  one  to  her  contained,  to  any  other  person, 
fr^^  ai);ii;r, which  several  copulas  took  place, — found,  that  a  mari'is^e  had 
'^ : ,  t  thus  been,  completed,  which  could  not  be  annulled  by  the  woman's 
^^. ,,  consenting  to  yield  up  the  letters^  or  by  any  other  form  of  release. 
f.\\  ^rm^  7'  ^oggau,  17 ih  February  1838,  d.  490. 

Case  where  a  deed  suturing  a  marriage-contract   No.  109. 

W8JS  reduced  by  the  husband,  after  his  wife's  aecease,  as  a  donatio. 
Cousiti  v.  Cousin's  Trustees,  5th  June  IBSSf  p,  700. 
,]J1yj^qj:hbc^  (X«aw  Agent's.)    See  Ranking  and  Stile.    No.  77- 

.  ,  Jn94J9XT10N.     See  Consuetude.    No.  81. 

,  ^^^ — ,  I,  ■  In  the  recording  of  an  inhibition  against  three  parties,  the  No.  137. 
,, ,  i  names  of  two  of  them  were  omitted  in  the  minute-book  of  the  register. 
.  ,  If)  a?,  action  of  reduction  ex  capite  inhibitionis,  and  against  the  keeper 
of  the  register  as  liable  for  the  debts,  found, — (1.)  That  the  omission 
created  a  nullity  with  reference  to  the  parties  whose  names  were 
omitted ;  and,  (2.)  That  the  keeper  of  th^  register  was  liable  in  the 
consequences  of  the  defective  registration.  Park  v.  Wood's  Trustees, 
4c.  10/A  July  1888,  p.  878. 

■I        A  beneficiary  under  a  trust-de^  raised'an  attion  of 'cotmt   No.  131. 

,  M   m^J^^fi^Wfig  ag%ill^t  the  trustee  within  three  months  after  the  death 
.  ...  ot-t^e  .tJ^st^j^tor,,  jinS-p-under  tlie  ide^  t](iat  h'e'ijif^t  tje'liAlfc  iki* te-*'     • 
,  J  .,cofn^.  insolvent,  or  might  delay  in  rcalizfiig  arid ' dif;ding  th«' trust- 
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INDE  X 

OF 

TITLES  AND  PRINCIPaI  MATTERS  IN  THE 

FOREGOING  DECISIONS. 


Act  of  Sederunt^  5tli  July  1809.    See  Teinds,    No.  11. 

8th  July  1831.     See  Process^    No.  86^ 

Adjudication.     See  Competition.    No.  71' 

Advocation.     See  Process.    No.  61. 

■  — —  In  this  case  an  objection  was  taken  to  the  competency  of    no.  92. 

an  advocation  from  the  Dean  of  Guild  of  Inverness^  in  respect  That  it 
was  too  late>  as  a  remit  had  been  made  to  men  of  skill  to  examine  and 
report  in  reference  to  the  premises  in  dispute^  which  they  had  done, 
and  had  thereafter  been  judicially  examined,  though  not  on  oath,  and 
were  interrogated  by  both  parties,  and  an  interlocutor  alluding  to  the 
facts  so  established  pronounced,  though  that  was  subsequently  recalled, 
and  a  proof  as  to  possession  allowed :.  That  the  time  for  advocation  was 
when  this  proof,  which  was  of  the  nature  of  a  proof  prout  de  jure,  was 
first  aUowed :  And  that  the  right  was  lost  by  permitting  the  case  to  go 
on.  The  Court,  Lord  Mackenzie  dissenting, — found,  that  the  advo- 
cation was  not  competent,  but  refused  expenses  to  the  respondent. 
Tulloch  V.  Mackintosh,  lOtk  March  1838,  p.  687- 

In   an  action  concluding  for  certain  sums  of  inlying  ^q.  129. 


charges  and  aliment,  as  due  by  a  defender  alleged  to  be  the  father  of 
an  iUegitimate  child — the  inferior  judge  having  found  that  there  was 
no  semiplena  probatio,  and  allowed  the  pursuer  to  prove  her  libel  by 
the  defender's  oath — and  having  afterwards  granted  leave  to  the  pur- 
suer to  advocate  upon  juratory  caution  in  terms  of  A.  S.  11th  July 
1828— Found  (adhering  to  the  interlocutor  of  the  Lord  Ordinary^) 
that  advocation  was  competent ;  and  (altering  a  dictum  by  the  Lord 
Ordinary)  that  the  said  interlocutor,  finding  there  was  no  semiplena 
probatio, '  disposed  of  the  whole  merits  of  the  case ;  and  that  it  was  a 
*  final  judgment  to  the  effect  of  admitting  advocation,'  in  terms  of  A. 
8.  11th  July  1828.     Nelson  v.  Baird,  20th  June  1838,  p.  834. 

Agent  and  Client.     See  Interest.    No.  24. 

.  See  Aliment,    No.  28. 

,  See  Bankrupt.    No.  63. 

Aliment.     See  Tailzie*    No.  27- 

.  Found,  that  a  law-account  incurred  in  defending  the  pos-    No.  28. 

sessor  of  an  alimentary  fund  against  an  ordinary  action  for  debt  not 
connected  with  the  amnentary  fund,  was  not  to  be  preferred  on  that 
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Aliukvt  continued.  p^^i    ,•««/ 

Hnd,  M  att  ftlimentary  MiC,  Mtre  otli^  omMicv  debtee -t^fn^*^ 
Jfor/wf  V.  CktiMie,  iiUh  December  1697,  ?•  S^-  '  •  '^t 

No.  83.  Aliv BNT.  An  aedMi  «t  th«  iattaaoe  ctf  a  deoiTad  awadwr  *rf.  At^itwr- 
p9ration>  whivh  poas^ssed  a  fiMd»  raiBad  bf  the  entonva  unity yid 
on  admittance^  and  applied  chiefly  in  support  of  the  old')indi 
of  the  body,  to  have  it  found  that  the  oorperatkm  were  wrcag  i 
jecting  him,  and  ought  to  be  decerned  to  put  him  0m  the  tcU  «f 
sioners — Dismissed,  by  a  majcHrity  of  the  wfaotle  Court,  im 
the  fund,  for  a  century  and  a  ha)^  appeared  to  have  been 
the  members  as  a  charitable  fund  merely,  to  be  mdmiiusteped  l^-ih^ii^ 
corporation  according  to  their  sound  discretion ;  that  the  menAeu  lai 
no  legal  claim  of  relief,  as  under  any  special  oontraot  with,  ^■vwMkr^ 

<  taking  by,  the  incorporation,  in  virtue  of  their  membership ;  that  the 

entrance  money  was  paid  to  obtain  valuable  exduaive  privi]egea;^«t) 
that  the  claim  for  charity  was  only^anadditienai  adwitagef  t^tadih 
poaed  of  according  to  the  sound  discretion  of  the  inowpoKtiftu  Hkm- 
ton  V.  the  United  Incorforationof  St  Mop^s  Chapel,  Oik  Marok  lOB, 
p.  650. 

No.  134.  ■"  '  ■  "  '  SrAT.  IV.  ViOT^  c.  41.*— -Gtreusistaaoie  vhere  a  auMiv 
having  be^n  raised  for  furnishings,  amounting  t»  L.  800,  lyiwt  a 
Cotton  Spinners'  Associatisn,  and  th^  members  or  partners  tharirfi 
llOd  in  number,*^and  arrestments  itted  fbr  the  whole  emonatielhe 
hands  of  the  masters  of  aeteral  of  the  defendev^-^the  liiMataientkwn 
iooeed  in  toto  aa  nimious  and  oppresfiive.  /■,!: 

Question  raieect  but  net  determined — What  p<ntian  p£  tlie  wwMfmtiff^ 
earned  by  operative  cotton  spinners  should,  as  nwnBiiff  fhcthevM- 
sistottce,  be  deemed  alimentary,  and  not  liable  teineatineiitl  SkmU^ 
and  Others  t.  Thomson,  liHh  Julv  l^SR,  p.  86&  < 
Appeal.    See  Jnrkdiclion.    No.  21. 
Applioation  Sumhaby.    Set  Jurisdktum.    No.  SSL  .  r.w. 

» See  Burgh  Ro^L    Na  3L     .. 

ANNUALnnNT.    See  Trusi,    No«  74^ 

No.  102.  Arbithatioiv.  '  Oircumfitanees  wliere  afbitein#  ia  %  anbi 
dicial  referenoee,  hating  proposed  to  the  parties,  that 
'  should  be  entered  inte  w  remnneratien,  in^  comequenee  ef  fk^pM 
trouble  to  be  undertaken  i  and  this  pn^osalwaB  made  at  like  Ait 
meeting  of  ^e  parties,  aiid  •subsequently  embodied  inn  aiiimte  tf  ib- 
ligation,  signed  by  the  parties,  and  lodged  with  tfaesstakBreeftattUr 
notes  were  prepared,  but  before  any  award  waa  i^fsoed:  Im  anedw 
to  have  it  declared  that  the  pooeedings  under  the  sttfnniwkt  and  ■•*- 
ferences  were  inept,  on  the  ground  of  corruption  ia  the.  mtiMMB 
respect  of  their  exacting  the  obligation  for  remmerttian  {  n  *p^ 
veniict  having  been  agreed  on  by  the  parties  at  a.  jury. trial  | 
question  of  law  bein^  reserved  for  the  uidgmf^t  of  theOonrt* 
the  minute  of  obligation  was  wrongnilly  and  comipldy. 
quired  and  obtained  frmn  the  parties  by  the  .arbiteia^  mft  . _^ 
duty  as  arbiter8,<^held  that  jcidgment  should  beeeittwit  np; 
defenders.     Eraser  v.  Gordon  and  Others^  ZQih  May.  l9t8ifp^V^ 

No.  49.  ARnsemi^r.  Oimnntstaiacea where  an  a«restQ» iuvna^  befetelhedK 
ligeuoe  wis  rkuitid,  vtnitted-ta  the  plaoa  of  the  gn^il^m^jmiitmt 
funds  speeMeillyaipprepriatedftr  the  iltni  hnipii|<]  tllii  jtM/fmilt' 
debt  having" be^'psddniid  ertHipew|»ed  in  igMBwakof  a*i 
previously  used  fit  lihe  dwellf  ngphoese  ef  the  an^te^! 
'  cutton  of  th«  Arrangeveit  waAer  iwhkk  Aat 
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AftftBtTMBMT  continued. 
tiM  — nattw  lwviii|  bMB  tkmmX  kmn  hone,  9MA  bavins  hti  n»  f^r- 
•oaai  kaavled^  of  tiw  arretttnesi  till  the  creditor  hm  actaally  re. 
ooivod  pay  ■will  of  llMilobl, — Imuid  ikat  tlia  amolaa  uraa  not  UaUe  ia 
■OP— A  paynoBt  as  in  Iweach  of  arrootmant.  LaUlam  t.  Smith,  26tk 
Jmmmry  1888,  p.  3ia 

—*——*—  See  Jmrisdidum*    No.  49. 
'■■■"   '■      '    "   Soe  Foreign.    No.  69. 

^->-^— —  SeaFor«igii.    No.  88. 

See  Aliment.    No.  134. 

See  Foreign.    No.  124. 

AaaienAVidM.    See  Iiumrance.    No.  132. 

ATTonifBr.     (Cbbtipicatb.)    See  Bankrupt.    No.  63. 

I 

BaNKilorr.  n.)  A  bankrupt,  after  granting  a  trust-deed,  having  ship-  No.  (k 
pad  gaodt  aadreaoed  to  a  pemon  who  could  not  be  traced,  warmnt 
gtaoted,  on  a  sunmary  petition  to  the  Court  of  Seauon,  as  oomiag  in 
iieu  of  tlie  Admiralty  Court,  to  have  the  gooda  arrested  in  the  hfiuids 
of  the  maater  of  the  ship,  or  the  warehouse  where  they  might  be  depo- 
itod.  (2.)  Observed,  that  Lord  Ordinary  on  Bills  has  power  to  grant 
•adi  an  application.     A.  B.^  Petitioner,  l^k  November  1887,  p.  91. 

■  ■■■  In  this  case  the  petitioner  i^^ed  for  a  discbarge  under    No.  19. 

the  6lat  aaetion  of  the  Bankrupt  Act ;  and  aa  he  was  to  lea?n  the 
conlij  inunodiately,  he  moved  the  Court  to  appoint  the  uaual  intioa- 
tioB,  *  and  in  the  meantime  to  allow  his  oath  to  be  taken,  to  lie  in  re- 
*  tentia  until  the  period  of  intimation  had  elapsed.*  J^  R.  Scott,  Pe^ 
Moner,  9rf  l>00eM^  1837,  p-  193. 

BAMnuPT.  (GoMJPoaiTioN.)  The  agent  for  a  bankrupt,  who  held  his  No.  OS. 
title-deeds  under  a  right  of  hypothec,  and  was  also  agent  in  the  se- 
questration, having  lodged  no  specific  daim  in  the  sequestration  for  the 
aooount  for  which  he  held  his  lien,  but  having  meiely«  in  a  state  of  the 
bankrupt's  affaire,  atated  his  account  for  '  say  L.  40,'  aa  a  drawback 
from  the  value  of  the  heritable  property  ;  and  a  oomposition^oontmot 
and  diaohaige  having  been  settleid,*-i6und,  that  the  debt  not  having 
bean  sfocificatty  daunad  in  the  sequootintion,  it  wna  oompetent  for  the 
bankimpt  or  his  cantionera  afterwards  to  object  to  it»  on  the  ground 
that  the  agent  haid  no  attorney  certificate  ;  and  that  though  the  bank, 
rupl  and  his  cautioners  were  bound  by  their  bond  to  pay  the  expenses 
of  the  aeqvestration.  GemmeWs  Executor*  v.  Moon  ai^  Others^  14/A 
Feknmy,  1838,  p.  420. 

(DifiOHAneB.)     A  discharge  having  been  obtained  by  a    No.  67. 


sofoestrated  bankrupt,  with  the  requisite  concurrence,  and  upon  a  re- 
port by  the  trustee,  and  after  the  statutory  intimationa,*-found  in- 
eompatent  for  a  creditor  who  had  consented  to  the  application,  and 
hady  before  the  dischaige,  intimated  to  the  trustee  his  withdrawal,  but 
witiiaat  taking  any  steps  judicially  to  oppoae  the  discharge,  to  chal- 
httfgb  by  godnctiop,  on  gr«mnds  then  in  his  knowledge*  the  claim  dis- 
ehai^ng  the  bankrapt.  Reid,  Irving  and  Co.  v.  Buchanan,  I5th  Fe- 
hma^  1888,  p.  440. 

in  an  action  by  a  soperior,  and  landlori,  for  foii«>duties,    Na  91. 


«aal-ffaBt8ft  against  the  creditara  on  «  eognowtfalad  eq^tob  aa  con- 
in  and  appiwing  of  the  iaeezforaDca  and  managem^t  of  the 
who  had  calarad  into  pooseawn  of  the  anbjaotSt  and  asaiiist 

fonnd*  (^VMi  the  opinioin  of  the  conanltwd  Judgoa)^ '  that  a  trustee  cm 
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!8  LVDEX  OF^tlTt/fife.n// 

Bankrupt  coi9/s»fie</.  Wwmm^v  .^  ja/oJi  i.. 

'   <a  seqiiestrated  £tate^  acting  wttBlii  his* coti^Mefn^ 
'  '  ^xectitinc^'the  powers  conferred  on  Mm'byfhe  'sblttite';  iMrtakii^pt- 
'  s^sib'n  of  the  propett)-  of  the  baxikt^pt;  chn  ^y>1ilii#>tli*  edite 
'  '  committed  to  his  dia^^ ;  and  that  tfib  ^tttittte'^etlikii  IMP ^oiiiiir, 

<  by  sach  act  of  taking  possession  of  tile  bankf upt  «8tBto,  t<l  bMrike 

<  creditors  personally,  or  to  an  extent  beyohd  tlil^f  hifdMBt'tedfet 
*  estate.*  S.  That  if  any  persona!  liability  shoald  attaidi  to  the  oedi^ 
tors,  it  conld  be  enforced  by  third  parties  against  them  aiagoli  in  toH- 
dum,  and  not  pro  rata  merely.  Kirkland  ▼.  Cadell  ami  tkkert,  Itti 
March  1888,  p.  649. 

No.  93.    — Where  two  parties  bad  granted  mntnally  aocotihmodatial- 

bills,  and  one  was  sequestrated,  and  the  other  became 'niaolltei^int 
afterwards  settled  by  payment  of  a  oompoBitioii  while  the  biHs  woe 
still  in  the  circle, — ^^nnd,  that  the  party  to  these  bills,  wlio  hti  aecM 
with  the  creditors  in  both  sets  of  bills  hy  payment  «f  AtampMm 
'  thereon,  could  not  rank  on  the  estate  of  the  oih^r  "for  the  bdmtufi 
advances  6f  cash  made  to  him,  without  the  daimaait  relitffiig  tie 
'  estate  of  the  ranking  on  the  acoomikiodatioa-bilb  aeeq^eed  frir  hirle- 
lioof.     GM  ▼.  Brock^  12/A  May  18S8,  p.  688. 

■  ■■     ■ See  Competition,    No.  117^ 

'  "''■  ■■  See  Sequestration,    No.  122.         '-  - 

—  ■    '    See  Lien.    No.  127. 

No.  40.    BrLL  OP  Exchange.    Found  that  an  unstamped  letter  dated  and^igs- 

*  ed,  ami  beairing  ^  We  acknowledge  to  have  boitow«d  and  ^rwtffid 

'  fi'om  you  L.  100,  which  we  will  repay  at  the  term,'  waii^tiifsiittte 

of  a  promissory-note,  and  could  not  be  madethfe  ground- «f^  an  dcM 

against  parties  subscribing  the  same.    Haddin  v.  M'Ewan  and  Olkat, 

■  17/*  JanHatyl838,  p.  296.  -  I       .f.^ .      . 
No.  53.    — '■**"*^' — "^ — -^^ —  Found  that  a  bill  of  exdiange,  drown  paydUe  it 

feight,  aiid  bearing  a  specific  pkce  of  payment,  f&l  due  af  tbedntnf 
acceptance ;  and  not  having  been  protested  for  fMBHpayitieiitiwitiMisb 
months  of  such  diette — could  not  be  the  ground  of  Muaflteaxy  dfliguro 
Moffat  T.  ManhaU,  Slst  January  1888,  p.  9ft2. 

No.  64.    — — -  (Onerosity.)    Circankstandta  where  iMUi4  ti*t 

a  bill  had  been  accepted  by  a  party,  without  value,  for  the 
dation  of  his  law  agent,  the  drawer,  at  whose  plaoe  of^inttaoeBsil 
made  payable,  and  by  whom  it  was  retired. 
Observed. — It  is  not  an  absolute  rule  that  the  plaoe  of  paytocal  fiaii 
"^  *     ^       character  of  a  bill,  and  does  not  hi^d  »  betwiit  ageot  a&dt3ient^i 
though  tSie  parties  be  living  th  the  saijie  town,  and  the  kgeaibs' 
be  made  the  place  of  payment.     Ross  or  Vre  v.  Easi^  *I4ik'fkM^ 

1838,  p.  427.  ^  

Border  Warrant.     See  Jurisdictton,    No.  49.  ' 

No.  14.  BuRGu  RoTAL.  A  party  who  had  been  enrriled  as  a  perliameataiy  mt 
municipal  elector  in  a  royal  burgh,  applied,  in  l8S7i  !■ 
a  change  in  his  qualification,  to  be  r^stered  ef  new  at  a 
tary  elector.  His  claim  was  admitted  by  the  SherHF>  and  ids 
sorted  in  the  parliamentary  register  before  the  15th  S^ptaBkberlB97i 
but  his  claim  was  afterwards  rejected  by  the  coitit'-ef  igtfcw  oa  tiw 
4th  October  1837-  Th^  town-derira  had  in  tbe  aMurtitahe  tzsarfened 
the  party's  naifne  f¥om  the  par^amentaryr^iilerrnMiAe'apalstlM 
September,  to  thef  fist  of  peMt>nl^  entitled  td  vetelaitfteelecimDflftke 
towii-cnuficfl,  made  Th>' and  eomf^eted  by'the^  ta«b«cl<iiit»onifir  bflCae 
the  16th  September  1887. '  'At  tbe  electiMf^a  tlie^fiiat  Sooii^rf 
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BuROH  Royal  continued.  ^ ,  ,i 

^.Naytmber  folJk»wiqg,  (7th  NoFember,)  the  party  was  ^eAt€t4  by  a,  Dia« 
'.jtfritjrin.ooiipoiUor  fer.oveof  the  irards  of  said  roy^l  bvi^gh ;,  a^d  lOii  the 
-.^Ih.his  {efectioa  waa.dedared  by  the  chiisf  magistrate f-^JPrjevious  to 

ihia  aooeptdnce  And  incivction  into  ofiice  on  the  9th> .  inti<^atio^  .was 
ji^Veh.of  a.billoC  anapeofiion  andjntexdict^  ^nd  interlocutor  there^,  at 
'  ibe  AUstaaeeiof  certain  '  duly  qualified  voters  in  the  paclianieittar.y  and 

*,  WMmiopgl  .elections/  including  the  unsuocesafal  candidate  for  the.dis- 
•  |Mitf)A  aeeMUUoaskip :— *Found,  (1.)  That  the  suviniary  application,  by 

bill  of  flnspension  iukI  iAfcODdict  was  competent ;  but,  (2*)  The  biU  of 

suspension  and  interdict  againsft  thir  party's  acting  as  ccwncillorire- 
-iuftad«.<  MouUnih  .and  Others  v.  M^Gavin  and  Others,  29lh  Nfmmber 

r.l63Jfr  p.  118- 

?Miw  >[iiM   I.  I  Upon  a  oenstruotion  of  the  above  statulae,.  that. ^  pfc^yost,    No.  32. 

i.tevigWMtof -the  third  of  the  town-oouncil  retiring  from  oific9|  is  p»ot 

if«fitiU^i>ei^ejr  by  virtue  of  the  office  which  he  liashel4»  ^f  ^^  a  o^Mn- 

I'CiUoK  focswly  lekcted,  to  preside  and  give  a  casting  vote  at  the  election 

iM  a  flawi'pvovost  in  case  of  an  equality  of  votes  in  the  council.    (2.) 

Xhati  the  aeoior  magtiitrate  present  is  entitled  to  preside^  s^nd.  e^efci^ 

such  casting  vote.    (0.)  That  an  application  for  su^ei\sioA  and  inyt^pr- 

dkk  is  competent  to  a  party  alleging  that^  on  the  face  of  the  mimitpg^ 

he  was  eleeted  provost,  and  is  molestc^d  by  another  partyjalso  claimin^r 

to  have  been  elected  provost.    (4)  That  in  si|ch  summary  sqipli- 

-i99tioiLit  fs.only  neoessarjr  tn  .call  the  party  molesting  th^.c^mplainer: 

tiotheipossessioB  of  the  eifioe.     Dumiop^  v,  Fleming,  IQlb  JD/^sembcr 

BolWH.    9o&.FiMic  Ojfioer.    No.  89. 

Cautioner.     The  name  of  <me  of  two  defenders  having,  bew '(knitted    No.  58. 
^in  dke  ooadnsions  of  a  summ^os  in  the  Sheriff  Courts. and  a  supple- 
••mentarysummans  having  been  raised  to  oure  the  defect^  bnt.pot  con- 
/jqined  with 'the  original ;  and  the  original  action  having  been  insisted 
in»  and  thedefeadet  havijag  pleaded  on  the  merits^  without  olyepting  to 
the  defective  oonclusiaii — Held«  in  an  advocatpuiin  by  the  defender,  af- 
?>ter  a  final  judgment  on.  the  merits  against  .him,  that,  he  \^:a3  not  £n- 
(tkled  to  plead  the  olgection  to  his  name  net  being  in  tbe«  conclusions 
.e£  thft/'OrigiBtd  summons*    CreigiUon  v.  Bankin,Mih  Februari^ .}&38, 
p.  38K 
'Sill  r  mil  li.    JSeo  Bkm^b^iip^.  ,  No.  6dt .     , 

Qaasia:^    The  pmnifr  in  a  process  of:  oessio,  must  -caiU.aU  the  creditors    No.  SX 
•i^bly  iafto  Cefut  before  liberation  caa  be  gr^uited.    Lea,  Pelitioner, 
y^hiik^jDeatmberlS3J,^a»i. 

No.  37. 

See  Jurisdictitm*    No.  90. 

tFomid  tfaetdt was  incompetent  for  the  Sheriff,  under  the  above   Nc^inOii 
'  aet^to-gvant  interim  libenMiion  and  protection  befora  the  expiry  of  the 
dndueisB  o£  thirty  days.     Trainer  v.  Brtmn,  164A  June  1888^  p,  7B3. 
CaoBOHi.    See  Fatrwioge.    No.  78. 
Cu4t2riEi  •  See  Trua.    No^  K 
-M.    ...  ,  fiee.  reiMk    Na  80. 

CkiHiMwcT;  (DrviisMiM  op)».    Where  lands,  and  feu•^^ties  payable  out    No.  5.% 
•^ 'these daadsyjire  ;separately  valued  in  the  cess^^books^  (}.).the  pro- 
'ftietorof  the  lands  is  /entitled  to  be  preferred  to.  a  share  |n  a.copn- 
-miMity  divided  under  the  Act  1695>  in  respect  of  the  vaji^atio^  of  the 
'feU'^kiiies,  as  well- as  the  valoaticn  of  the  huids>  though  the  pfsss  cpr- 
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CoMMONTY,  (Division  of,)  continu^-  >  •  -  >•  '.  i '  '  i  *  I'^ '  .t  a  i .  .v 
'  "^^spondii^  to  th^  valuation  of -fem-chitieKidsoln^iiUeAbp  tU^fa^rior 
-^^t  (Q.)  the  MupertiNr  !i9lio  piiys  tbe  qettiib  ndt  oyddatto^Mip  4*^ 
''    of  the*  commonty,  in* •  r espett  of. siioh  'vialdaticmJ nr^fer" J^fo^eii^'iJd- 

€oMMU]|i7iTY.     See  AHrnmL    No^'83.  •'*  '      »«"  '      •? 

Compensation.     See  Lte/i*     No.' l^Jl-    '     .'      «•    v^  .  ^^»   ^i^- -      A 

Competent  AND  Omitted.     See'Banhmpi.     lSo.'6fJ, 

Competition.     See  Foreign,     No.  69. 
No.  71.                ■  Where  creditors,  in  coosidenlaim  of  -  a  trust /ik  iWi 

behoof ,  and  of  a  relative  perstofld  bond  for  K  aO^OOO^  gmnted^^f  t^ 
debtor^  on  whidi  inhibiti<«  i^^as  used  for  the  puvpoaevf  aecmog'dx 
debtor's  eatftte  against  the  contnu^ion  of  fioLfeoro  debla«iid  line'dilipBee 
of  non-atceding  creditors,  agreed  to  waive  thdr:indind|ial*ri|teta 
use  diligence  during  three  years^ — found,  that  the  tnklces^oimiMC 
after  the  expiry  of  that  period,  adjudge; upot  the  inraooBbtiODdit 
debtor's  estate,  to  the  prejudice  of  the  individiml^Hglitk  ofiiomiiig 
creditors.  Elioift  IVuHees.  v.  Brdoht^  YtUesi^idnd-MdkdaUiry,  Ik 
^ailtm  and  Brodtes,  l^h  Fekmary  1838»  p^4d0»-'  n:<-.-  .:».  to.^ 
1^0,  II y,  K.n ■• »  Found  that  a  child,  at  cndkor  for  a.^tetrateb]e<^r#niioo 

'  "nMide  to:her  by  her  father  in  his  son's  atamawtoBtnet^iiyiiiviiUi  h 
conveyed  all  his  estate,  including  an  heritfeAfer  slifajeckiitD'liitfWH^  a 
condifdon  of  piuying  his  debts,  «ould  not  oampctciinlJk  ori  AMmgt  t 
security  granted  by  the  son  over  the '  heritablet  teibyc  tii|t  dgUtftin 

'  UfMr  hiff  falters  death,  for  a  sum  borrowed' 4iioin!:a<illrM  esttltyOi 
itrfaioh  hfil  fadier  was  trustee>  to  the  snccgasor  of  his- Anther  initbst 
b<Beo,  in  respeot  she  was  a  m^re  legatee  ^fii^  inher's^wilil* die 
tmtteci  was'  an* onerous  ereditcar  of  his^  inaaimich  as  th0«fillier  Bott 
be-  leokted  od  n8  iiaving*  covenantedi  »<  tmstae^  ai4:^ell  ^uj  emtited 
th9/b^  heritable  Boonrity  ^oukl  be  grnfttsd  mtst&e.  Arat'%  thsv  M^-^ 
htrrHig  -failed  to  oibtain  itv-  was  thus  pexBosaily  iiiibfeteiihe  ftniiMMite* 

:  •  Bwihf»itokv^,  MiWn,  I9tk\hme  1^38,  p«  T^.i     •   «.    i>iJ.r>  -ui:  t. 

CoMDirie'srsiNB'LiBBRtS4:   SeeZie^oc^  N«>.^.-c:  i       ^:Tf.:;.rH  ^ 

ConviniiiArtiii^^^*&^  Superior  mid  FiasiiL   /No4i5>' "    <n!  w  '"'•■ 

CoKPffsmr.    Seer^i^fAt^.i  No»  dd..  ^.  i.  -ni -t' 'V.-ov 

No.  81.  Co^vBitoDE.  Gtse  H«h^  a  statute  dedired  tils' BegiBltelMNs  an  ialii- 
bitions  to  be  necetssary,  and  laid  down  no  cxpfeas  ruie^fiir^tlie  in 
in  which  they  should  be  entered,  and  a  seardi  of  the  different  r^ 
ters  showed  Uiat  the  practice  had  been  not  to  Yeeocd'the  wiMfeiwii 
a  majority  of  the  whole  Court  Found  that  it  was  not  d  fatal  objedkii 
to  an  inhibition,  that  the  register  did  not  contain  thepaaaagniolioni, 
which  were  immaterial  to  the  mam  pinrpoHea  of  the 'Writ*  Ifawyf. 
Pearson,  9th  March  1838,  p.  538. 

CoMTiKOBKOT.  See  Process*  No  58.  • 
No.  76.  Contract,  (Mutual).  Case  in  whiofa  where vpooaeftJuid^cntand in- 
to an  antenuptial  contract  of  maniagey  and;  anbteqiiestlfi  eaecDtid  s 
mutual  tmst-settlement,  by  which  the  ^otldona^ltt  frnvonfc^o^tke 
wifn  were,  in  the  event  dP  her  entein^  into  vaeeon^naHrnager^cit^ 
inferior  to  those  previously  secunid  >l^.the  ^JsatiniibH^Hiitt  otetiMg 
additional  provisions  to  the  children  of  the  marriage,— i'tiUftfOfoitAliBii 
that  the  trust-deed  was  revocable  by  the  wife  as  a  donatio  inter  TiraB 
et  uxorem.  Duj^n  or  Thomson  y.Thonmm's  Tmsiei.iMikiFdtmff 
1838,  p.  521.  "'^      .ivuajT  oxul  i:<'T»»T 

No.  103.      I  Case  where  a  new  trial  was  granted  on  thel^^rsd&d  tk»ia^ 

should  have  stated  to  the  jury,  that  when  4  caKtro&  Ss^  b«ildiBg« 
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Contract,  (Mutual,)  continued^  <         t      ■ 

•  chapel  .is  entered  ,iii$a  between  e  eongregalion  and  a  third  part)[,  those 
'  pactieB.^tnrliaWe  for  the  prids  who  luttoaUjr.  enjoy  tmd  poMeBg  the 
charaotejK'of  iklsmbera.of  the  eengregatkoi^  or  state,  or  hold  dnt  that 
they  do  so^ftlthpi^. they,  may  tot  be  members  aooording  to  the  ec- 
clesiastical forms  of  the  body  :.  No  expenses  were  giyen.  JVallace  r. 
Robertson  and  Others,  31  f/  May  1638,  p.  739. 
Corruption.    See  Arbitration,    No*  10i2. 

Dii«iosNeB«    See  Process.    No.  52. 

DiTOBCS* '   Where!  a  party  resident  in  India  raised  an  actien  of  divorce.    No.  l  i  j. 
in  wUch  tbere  was  no  appearance  made, — Found  that,  under  the  above 
st8tate>  it  was  eempeteat  to  the  Lord  Ordinary  to  grant  commission  to 
take  the.  party's  oath  de  calumnia  in  India.     A,  B.  v.  C.  D,  IQth  June 
1838,  p;  784 

DoNa^O  niTBJB.  ViBUJf  BT  UxoRBM.     See  Contract*    No.  76, 

DoMiGii.*    8e^  Husband  and  Wife,    No.  2. 

A  Scotchman  by  hirth,  the  proprietor  of  an  entailed  estate  in    No.  3. 

Scotland,  went  to  England,  and  formed  a  connection  with  a  lady  born 
and  domiciled  there^  by  whom  he  had  a  child  in  England^  and  to  whom 
after  a  residenoe  there  of  seven  years,  he  was  married  in  that  oountry, 
aoGording  to  the  English  forms ;  he  then  proceeded  with  his  wife  and 
drild  to  his  lamily  mansion  in  Scotland,  in  which,,  his  wife  having- died 

'  '  in  ahout  sis  snonths  after  their  arrival,  he  resided  with  his  child  for  six 

.  "  yearsy  and  tlien  went  with  her  to  England,  where,  with  the  exception 
of  three  years  which  he  subsequently  spent  entirely  iBScotkuidyheufter- 
M0ard&  remained :  The  majority  of  the  whole  Court  fwmd  that  the  child 
iwas  :illi^tiniate,--^x  of  the  Judges  being  of  opinion  that  the  parents, 
cat  tiM  (kte  of  the  Urtfa,  as  well  as.tof  the  marriage>.bcsDg domiciled  in 
England  j  the  Sosteh  law  of  legitimation  eould  not  insndli  a  caA&faave 
effieHDt/*^he  seventh  founding  his  jadgment  chiefly  on  the  indelibility 
of  the  status  of  illegitimacy  impressed  on  a  child  born  out  of  wedlock 
in  England.  The  six  Judges  forming  the  minocity,  held  that  the  fa- 
ther in  the  circumstances  could  not  be  considered  to  have  lost  his 
Scotch  domidl,  and,  therefore,  that  the  effect  of  the  marriage,  as  to  the 
.statBs  of  the  johiMren,  ought  to  be  regulated  by  the  law  of  Scotland  • 
Xaf0  or'Muuro  v.  G.  and  C.  Munro,  Ibih  Nov>  1837^  p^  19, 


a  t 
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.EwfiiBNTs.     See  Tailzie.     No.  22. 

.figtBQOTOB*     No>  65. 

.fiBBBN8BB«    See  Frooflv^.    No.  17. 

»<<■■..■■  See  Jurisdiction.    Na  21. 

A  defender,  a  country  writer,  coming  to  Edinburgh  to  de-    No.  95. 

pone  in  a  reference  to  oath,  having  been  assoiladed  with  expenses,— 
innsd  he  was  entitled  to  travelling  and  other  necessary  expenses, — 

.*  <  hut  w  claim  for  loss  of  time  professionally,  disallowed.     Thorbutn's 

J   '  TruHeesi  t.  Shorty  22d  May  1888»  p.  70h 

i.  Gaae  whene  the  expenses  of  both  parties  were  found  due   No.  HO. 

7  ■  out'  of  the  trust  fnads.    Jameson's  Trustees  v.  Maekontiet  Wth  July 

I'  18aB/p.>889. 

FAoiLiiY.  ailao  I/BsioH.    See  Jury  TriaL    No.  5d;    \ 

Factor  Loco  Tutobis.     No.  26.  ". '    ,  i 

^aotoM.:  i<N0i'65«.''  >•  .        .      -.1  y 

'*  'jiiihitti.j  See \Tmsi*    No*  70*  i 
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No.  101.    ^fifi^o^[  I;!  4:hi8  case  it  waa  found  tiaV 'a  factoif  fer  ^''liiiai^^ 

^ipoirer  tOJuanage  lands^  and  draw  and  recover' tlie  tents  tliereof,  who 

,  .}\fL^^npt^j'Mj  intimated  Ilia  powers  to  the  tenants,  bad  ftltt-aiitliofitj, 

-  09.  entering  into  a  new  leaae^  in  December,  which  stipulated  that  the 

rent  for  the  year,  as  from  Martinmas  preceding/ was  to 'fhV.Shie  at 

Martinmas  next,  to  receive  an  anticipated  paym^t  ^  rent'  nAde  hr 

;,  granting  a  bill  unico  contextu  with  the  leaae,  and 'that  the  tenant  ^jf> 

..  paid  tKat  billy  bona  iide>  to  the  factor  before  the  le^  termV  c6rlSL  ntl 

. ,  af^ex^^da  be  called  on  by  the  landlord  to  pay  tne  rent  orer  agjaio. 

tic^ggar^.y^  Miller,  29M  May  1838,  p.  7223.  " 

Fsu-puTiB^.     See  Commonty,    No.  55.  *    .       *        * 

VxtjnAiGMy  S^^Q  JHuihani  and  Wife.     No.  2-  ..'..... 

tHi'.h.n  lii  Sep  DwpiW. ..  No:  3.  "      '    ---;-^^»*^^ 

"      -  "^  ,See&.<.    .No.  99, '^     '  -  *  l»*--^-i- 


L     <  / 


No,  12«.   ■  ■  r.f  ..  ■/  ^  ,  Foand,  repelling  objectiops  by  the  nominal  ra&artd  jhiAmt- 

petency  and  regularity  ci  »  multiplepoinding,  raiaed  'iii'Ba  iame, 

,  .figainat  his  fo^rmer  partners  in  certain  dissolved  companies^  mA  cMr 

.,,  representatiyes^  aomOfOf  jiyliom  were  resident  abroad. -^fu J' That  a 

.,,  .i;nultiplep6inding  is  not  incompetent,  although  th^  nbm'iiui  nlia^ &oe» 

i^ot  udnut  that  he  has  any  ftmds  in  his  hands^ — (2.)'  1* hat'iMien  lliere 

^re  various  parties  who  must  have  an  interest  in  any  fiiii^'riiMiiiaT 

be  in  the  nominal  raiser's  hands^  for  which  the  real  rfiiafer' i^^^tilyrfhiai 

to  account,  it  is  no  objection  to  the  competency  of  the  IkdtioA^dPihnd- 

.;  ../     ,    .tiplepoifiding  that  there  is  no  double  distress.— (3.y  TEat  evenwSen 

there  is  jxo  fund  in  medio  in  Court,  partners,  or  tbeTr'TJ^nr^epSSfe, 

not  resident  in  this  country^  are  effectually  called  as  Amdishi  la  aa 

actioA  of  mivltiplepoindiug  without  arrestments  to  found  turiiidfetioiL — 

.     ,  (4*)  That  a  summons  of  multiplepoinding  was  'vtilidi?  tii^Jo^t  into 

Court,  although  the  copy  execution  served  on  the  noitipMrTfltn^  and 

,  .ohjectpr  did  not  in  graemio  set  forth  the  name  of  the  real  riiskrl  JtftUcr 

V.  Urrand  Oihen,  23d  June  1888,  p.  818.  '  [.  ^"' " 

Ko.  61).  rr'^^ ^.   Jn  a  competition  on  certain  funds,  in  Scotliuid;  ^"Maog- 

.  ing  to  ^  furjeigner,  who  died  in  Guernsey  i^er  having  Weeaited  a 
wul,  ^{i^ipting;  certain  parties,  foreigners  and  resident  m'  GocsmeTy 
to  be  lua  6ole  executors,  between  those  executors  an<f  tlie  'ereditofs 
of  a  party  to  whom  by  the  will  a  prospective  share  of  Ak  re^Ai^  w» 
•»  .  y  ,  giv<3n-— tl^e  Court  preferred  the  executors.  Bdti  Ttu^^m^'V!  Hu 
E'iKecutorSt  ^c.  .16/A  February  1838,  p.  463. 

Xo.  88. Where  an  action  had  been  brought  against  ia  ibi^glktf ,  the 

jurisdiction  of  the  Court  being  founded  on  an  arrestment  jurial&tiapiis 
fundandee  causa,  and  the  defender  died  after  the  summocis  thib  txt^iiii- 
ed,  but  before  it  was  called  in  Court — Found  that  the  action  was  ca- 
pable of  being  transferred  against  the  defender's  representatives' ;  W 
(2.)  where  the  representative  was  not  within  the  juriadic^oll'c^tlie 
Court,  and  had  not  confirmed  the  subject  previonaly  arrested;  tifid  oa 
new  arrestment  jurisdictionis  fundandsa  causa  was  us^  uSts^  0ie  de- 
.    fender's  death,  the  decree  of  transference  reduced^ 'Oai^H^/'^.  v. 

Chapman,  9/A  March  1838,  d.  629.  ;•*  '     -' 
>■*- See  Jurisdiction,     No.  90.'                  ~     "  * 


Fraud.     See  Reduction,     No.  7- 
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-    ,    Fixation.  „  Spe  Proof,    No.  107- 

No.  35.  Hbjm  and,  Ej^ECUTOB. .  A  paftyi  for  whose' te"fctofTik;l(6p!l4|te'€«^ 
yroa  puxdiased,  having  diea  without  payine'th^''pi1(^t6't!&e  iStkaA  pv<- 
chaser,  who  advanced  the  price,  and  t<^'a^  ftttkSMte' H^'to  the 


I 
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,.{  {^n^    e^i;nD)9^aii99s  in'wliicli  it  was.  foun^,'  tlat  the  jleftc  dtre  t6llh«     '  "  '  '^ 
^^tictii^  pu^fhasQr  was  cliarg^able  upon  tne  heir  silcceedfng'td  the  IdHtids, 
■ ;.  ao^d.iiot  vpott  tie  .ex^cutry  of  the  party  for  whose  belioof  the  purebkse 
1^   yi(^  made.     Murra^s  v.  Dennistoun  and  Others^  21  j/  December  16S7> 

,J¥BJtTpR3.    See  ;Poor.  .  l<To.  104.  ,  .; 

)iiJ|I^A^D  ^ifp  WiFsJ .  A  Scotchman  and  23cotchWoman>  hoth  domioQed   No.  2. 
^,  in  Sco^land^  commenced  an  illicit  intercourse  there,  by  which  the  latter 
became  pregnant  of  a  son,  of  whom  she  was  delivered  in  England  six 
months  after  her  arrival  in  that  country  with  the  father^  who  went  on 
.    military  daty>  and  with  whom  she  lived  for  four  years  until  his  return, 
on  his  regiment  being  disbanded,  to  his  estates  in  Scotland,  after  which 
she  resided  eight  years,  at  a  house  taken  for  her  by  him  in  England, 
„..,U9til  ;^e.  waS'  v\iiited  to  him  bv  a  valid,  though  irregul^  marriage  in 
•J  iifif^^  ^Sf^otpii  for^i,  when  she  resiaed,  along  with  her  husband, 'for  many   '   '  " 
u'i^l^'^  ^^'iif^^^J  ^^  Scotland  :p-Foiind,  by  a  large  mndvitjr'irflthe 


« MiifAf  Courts  in  an  action  of  declarator  of  kgidtiiacy  brought  fiy  tifif%on, 
^^ .,  tbat;tbQre  w^  no  such  indelibility  attendant  on  his  illegitima<iy  ss  to 
p./Qr^yai)t>  in,  tiie  circumstances,  his  being  legitimated  by  the  subsequent 
^r  ^^  marriage,  and  enjoying  the  privileges  of  a  lawful  child  in  k  qui^ion 
.,,,  .rfig^rdlng  Scotch  heritage.  M'Douall  v.  Earl  and  Countess  ofDal- 
^^,^  fiousfd  and  Others,  15th  November  1837,  P«  8. 

,,-T— -^ — 1       '     ■■     See  ThmiciL    No.  o. 

..■.■I.    , ___ .    Where  a  party  wrote  to  a  woman  With  whom  he   No.  73. 

fj,  Jktii  b^en  jbolding  illicit  connection,  *  I  shall,  at  my  decease,  leiive  a 
J_  „'^^^^t:^tiosk.9iQlinQwledging  you  as  my  lawful  wife,  which  will  secure 

•.t'r/tU*  you  the  annuity  payable  from  the  Widows*  Fund  of  Writers  to 

:^.,.,,.  ^^he  3ignet ;'  to  which  she  answered,  '  I  doliereby  declstre  to  ta&e  you 

..,\^(jfor,, my  lawful  husband,  in  terms  of  the  documents  which  you  have 

'  made  out ;'  and  he  then  shortly  after  delivered  a  sdetttn' Written  de- 

„^  f^,.f4fP^tlQOr^^  ^9  ^^  not  granted,  and  could  not  ^ant,  any  letter  with 

.  "l,.  &U(;li,.an  obligation  as  the  one  to  her  contained,  to  any  other  person, 
-;,^^  aftt;r, which  several  copulas  took  place, — found,  that  a  mar^is^e  had 

^,,,  IjhiiB  t>een  completed,  which  could  not  be  annulled  by  the  woman's 

;,..  „  cQ^^en^ting  tq  yield  up  the  letters,  or  by  koj  other  form  of  release. 

'M  W^h^  v«  ^^g&^^»  17'*  February  1838,  p.  490. 

. Case  where  a  deed  alt^rio^  a  marriage-contract  No.  I09. 

. .   was  reduced  by  the  husband,  after  his  wife's  decease,  as  a  donatio. 
Cousvi  v.  Cousin's  Trustees,  5th  June  1838,  p.  700. 

.  ilv^PTUsc^  (Law  Agent's.)     See  RanJcing  and  Sale,  '  No.  77« 

'  ,  JNOi^xTiON.     See  Consuetude.     No.  81. 

,  ,^-^7; — u  ,..^  ■  In  the  recording  of  an  inhibition  agsdnst  three  parties,  the  No.  137. 
r  names  oJf  two  of  them  were  omitted  in  the  minute-book  of  the  register. 
,  In  aa  action  of  reduction  ex  capite  inhibitionis,  and  against  the  keeper 
of  the  register  as  liable  for  the  debts,  found, — (1.)  "Diat  the  omission 
created  a  nullity  with  reference  to  the  parties  whose  names  were 
omitted ;  and,  (2.)  That  the  keep^  of  the  register  was  liable  in  the 
consequences  of  the  defective  re^stration.  Park  v,  Wood^g  Trustees, 
4c.  lOth  July  1838,  p.  878.  /      . 

A  beneficiary  under  a  trust-deM  rals<^d^an  abtfbn  df'eotmt   No.  13). 


Sd  re^oning  against  the  trustee  within  three  months  after  the  death 
th^  tQstjator,,  and-:— under  the  ide^  t^at  he  nii^t  be'titible  hJt>e-^- 
.  :j  ..pofp^.  insolvent^  or  might  delay  in  realizfiij^  arid' diV^iitg  the- trust-  J 

i 
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the  Court;  <>»  the  pisttricm  of  lii»^draMe; 

and  gave  him  expenses^    'Ha^^vl  Hmf  or\iHor¥i«os^aiii^  SfmttBi  %lk 

•'    "'     -• -JW/y  less, -p.  848:  *  •  •  '•    '-■  I-"      •  .   'v.w'  

No.  132.   ImuBAHCECLrffi^;    yobndthatttofiglittPtiMrpiacetfB^iiiiftj^rfiij 

'"'6F  insdrance  is  not  patted  by  ner^  <ielrvefTo£  tbe  oaq[niftj«f4lw.pdiiy. 

^  't/ittifetir  !RY}»g^m  Z^  A$suranc€  Co.  r,  bUoon  amd  OlUr9;-'^^J^ 

1#86,  p;842.  ;  :..       . 

No.  24.    I^TEtiBdl'.     Cfis^  where  interest  was  Tiot  allowed  to  be  obargedapsi  a 

'  )^w  agent's  aceoiint;  except  for  outlays,  until  alter  it  bed^beeB^indtr- 

^.     Bremner  md  Trustee  v.  BWfx  TruMiees,  18<A  X^eeoiAv  i07. 

p.  M3; 

'?■    -^^  :■  •    Sfee  Security,    Ne.  3d. 

.?•'    '■■■•i.  ■     Se^  Tailzie,    No.  SO.  ..-   i. 

No.  99.   U1L..U — uj    Oiae  where  it  was  fbond  that  a  pgrtner of » lui  ti— iiJ< 
"   pany^  !n  India  ii^s  libMe  to  the  repiesentativeff  of  aiaredit 
-'   iHit  only  for  the  debt  admitted  to  be  due  aftiiediieiif 
^ '  deftth,  b6t  alto  for  the  sum  to  whieb  it  amomsed  bjrtbe^ 
^]"  nraktion  of  interest  with  the  principal,  aeoerding ta tbe  p 
"'  ilk,  from  that  date  to  the  date  of  citation,    ^'s^e  emd  AnotkermAf' 
gusson,  2bth  May  1838,  p.  721.  '    .  •  » 

\TCt)IClA^  if'AC'TOR.      No.  8* 

iTtfDk^Mte'iiT  FifiAL.     f^  AdwcaUon.     No  129* 
No.  21.  '^Jt^Rft^nicrroN:  'Tb6  Ckmrt  having  granted  interioi  ^ceeottion^'ts'tlif 

' '  effect  of  tinabtifkg  a  party  suing  on  the  poar^*  ioll  to  TeomCKioajex- 

^'  'p!«tt8^s  periling  app^l,  a  seeotid  appeid  wns  entered,  uid>«n'<pdir  ftr 
neiViiee  of  the  appeal  obtained  and  intiniated,*^A>u^d/  in  fPon^ndbioB 
of  a  charge  for  payment  of  the  expenseSytbtit  it  ^l^as  not  eeipcteat, 

'  !fy  aY)peaI,  to  s«ay  th^'exedution  of  the  iateri«i  rtgnlatien  of  the  Cwt 
'Baillle  and  Others,  Cfym^t  Truttees,  v.  Clyt^^dikimatmbv^Uai. 

No.  23.  uj — : .L.11^.    Cdse  in  wbieb  ft  wks  fbnnd^  upoo^^obidrnotfiilt  sl'the 

*  statute  for  the  formati^  of  the  Fbnh  and  Olyde€aHnl;ji|ira0«dfo- 
cation  of  a  anmn^ary  ap|)lication  to  the  8ber]ff,'wbiBb  dalled  Httbe 
advocators  and  defenden  to  oommnnieite  the  bt^efii  of  a»«)itaal  est 

*  which  they  had  mude,  tinder  powers  contained  in  tiis-statnte;>bf  ex- 
'    tending  it  to  the  edge  of  their  property,  so  that  the  potadlaieraiigiit 

obtain,  by  the  i^xtension,  the  benefit  of  the  navigation  of  tie  cdbd,— 
(1.)  That  the  Sheriff  had  no  jurisdiction  or  power  to:  deeida  ior  the 
actiun:  (2.)  That  the  statutes  referred  to  do  not  antboriEe  any  ad- 
joining proprietor  to  enter  upon  the  grounds  of  a-  nei^boory^fM  the 
purpose  of  prolonging  or  continuing  up  to  the  march  er  betuidafy^f 
such  adjoining  proprietor,  any  navigable  cut  by  wbidi  aocb  JB^hbsnr 
may  have  connected  some  part  of  bis  groends  witii  the-^omal'innngi* 
tion  in  question,  or  to  compel  or  require  such  neighbour  blilsdf  t» 
-    prolong  or  continue  such  cut  through  -^le  whole  eKten»^f4iis  yssiibj 
and  up  to  the  march  or  boundary;  and,  (8c)iattit'evi4>ifafae.sMtat» 
did  confer  ^^^  ^  right  o^  an  adjoiaihg'jirc^lpiriMiVi'ir^aaldftea  re- 
levant an^  sufficient  defence  against  aAf  actM  bieuglrt  <•  sniMte  it, 
'  that,  prev  jOus  to  the  raising  of  sucb  action,  -tfae'grolURl  tbroigb  wliiih 
such  prolo  ngation  was  sought  to  be  carried  had  ceased  toi-'Moog  t» 
'         '^he  makr^r  or  OAuer  of  the  ofightai  cut^  and  that  the  pursuer  mi  ^ 
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J  VRismcTiov  continued.  \>,xt..« 'in'MMl 

^BBdertoKmicbfackicmrnmff^mioii^ir  /wrtHctawiqi»»  yriyfffl^^ita. ,.  > .  ZV|»« 

■  Where  a  party  domiciled  in  EnglAbdi  t^a^^ppepug   No.  49. 

'  to'<be  tfewnientifvinifioMkiid^  vbite  rahf  chad'  to  goippsfl^j  fpaa.siiiB^     -   i    ,  ^ 
vwudly/selflBd^aBd,  ivilSiottt  faasriag  beta.tfllienriip9.«ic»iimal»90  before 
•.  a'lnii^str^te,  inbaiceffatod  by  virtoa  •£^avw«r^UiUt.(oaUed  a^A^er 
Warranty)  signed  and  issued  by  the  Sheriff-Clerk  of  Benviolisfcire, 
•  ppqaeddivg  npoit  anoath  said  to  have  beeo  e«itted^by>a  oredil^if  af    , 
-   the  {mviy  ineatoerated*  in  presence  of  Iha  said  S)ienfr^l0ili>.  who^snb- 
'  Mibed'the  same,  and  whidi  oath  bad  rafsnaneataan  lafMnaa^ionf pre- 
sented to  the  said  Sheriff-Clerk  by  the  creditor,  there  being  na  aver- 
menty  either  in  the  oath  or  infbrouitiaDy  that  the  debtor  had  no.  do- 
micile in  Scotland,  or  was  at  the  time  actually  wilhia-the  jurisdic- 
iiio»^>  '«Bd*a  caatioQeri  judicio  sistiy  for  the  dehfeiNr*s  appearance  in  any    -    •  - 
t  •  eompriteatt  •eonrt  haviagy  without  the  interveatiOQ  of  the <  4ebtor^  .^n 
'   'aodepted»^Feiiad  in  an  action  in  the  Court,  of  Sassioai  atitl^e  ipsMV^ce 
-I'vf'iiisr  oredilor  Agaiast'  Ae  dd»tor  and  the  cORitiaiieDr— t>hat  ttta^fsaid 

-  •  bwiofadiagi,  ^titk  the  view  of  foonding  a  jaoriadietioiii- waia  iU^f,l.and 

-  liept,  flittd  •  actioB  dismissed*    LandeU  t..  BwodU  m^.  hmdeU^  ^nd^.  (Co^ 
vUU,  2e<A  January  1888,  p.  335.  ^\    y  \    v  ,..^ ,. 

See  Domicile.    No.  3. 

A  party  having  brought  an  aotion  oC  ra#i(MJVilT'^tA   ^^'  7d. 


«   4  • 


sentence  of  the  Police  Q)iirt  of  EdinbuKgh^  and  liIie;M|er  oon^lu^iog 
7  for  dflmage8**--the  Ccrart  fomad,  upon  the.stateoiQtit  of.^tha  pca^as 
'  IffoeedoDe  in  the  Polica  Coun^  that  the  OMitfar  8Jarbii^t^4,,to  .r^^iew 
[•  t  wabipurely.of  a  cvhninal  natwrej  and  only  cogniaabl^  by  th^Ci?!^  of 
•  JhufwiaEy.  Mf€anly.  MUlarand  Olhmf  I7.th  Jf^ruaty  l$a8>  p.  OlS. 
.i*>"i'i>f ^'fn"!  ^n^l      Sea  £^iiUfxnui^€**  -Noi  yo<.  ■  »        ..  .^    i ,  .    t 

*Tiui.  t  jiH  <  ■  f.  (Sisai^ir  Dbbt  Act«)  Foudj  ujno^  the,  opjaiawp  of  No.  86. 
«he 'cOMotaad  Jodgaa.  that  a  deoieeof  a.  Sheriff .^auld. not  Jbe.^dial- 
lenged  by  reduction  upon  either  of  the  following  objectionSyi('lf)  That 
tW  sfieec  bad>.8eTvefi'0^  the  defionder  a  €«py  oC  the  acoonnt .sued  for, 
bMrtiiaepaitefefw  but' written  oa  the  badi  ^f.ftbO'^ODpjnaiixwQonaaecTed^ 
and  ti^ich  copy  ^  titatian  did  not  bear  thai  words  '  wit^  a  .copy  of  the 
''aacmlnt/  (9«)  That  the  deoraa  had  hemi  pr^iiiHi|io^»  «ub^  the  de. 
feader.oot  cited  de  novo,  although  tha'<cause4KM)l^  did  not  bear  th&t 
the'defeadar  wsa^^Bsant,  there  being  only  a*  maricing  .of  the  letter 
^  P'. after  tisa  names  jointly  of  two  dfifenderst •  (which  the  clerk  of 
Oom^an  a  remit  veported  ta  imply  that' both  de£end6rs  had  been  pre- 
sent,)-and  an  offer  of  proof  by  this  defender  that  ha  was  not  present. 
M^Enmn  r,  Harmon^  ^k  Marek  1838>  p.  604. 

Founds  upon  eoostmiag  the  above  statutiu  that  foreign   ^^q,  90. 


^  iiiiiim 


defendera  are  aaie nable  to  the  jurisdiotioa  of  the  Sheriffs  in  Scotland, 
in  (the  pcDoass  of  oesii^  bonorum.    Kmnedy  y.  iiC#r,  lOtb  March  1838, 

•  •  1^645.  •    '.'  

.;..in  ■■■.    ni  ■»  ■»t^RwiBd  aat  aecassaiy  uadfr.iiba  fint/ Shar^  SpwU  Debt  No.  121. 

'•  'Att,  that  tht/axBOtttionB of  sumfaanftisMlbesii;  jAatafc^y ,af)tbe  ac- 

« :  coiint  ardocumcnft af  d^bt  haa  been  left. for  the  defender^ ^^ijdd'raduc- 

tka  of  deesae  an  that  ^oiMd  dt8Biissed>  Acre  beip^Qo  averment  :that 

•    a  o^  wBB'ttot  seryed  on  hiau    M*FUk  f.  JSair6op<rj  fUdJunfi ,1838. 

»      .pvSI2«  1       •    '      •       .     ,     f     .1..  :,  - 

The  defender,  been.. in  fingtand>.>and.domiQi|lad  there   No.  123. 


M*«Bi»4«««a«MM 


all  her  life,  was  vested  in  the  mid-superiority  of  certain  lands  in  Scot- 


26  .>}!  JlIfBiDX  jOFi  flWmmSii// 

Jurisdiction  continued,  v,. ,.    > ,-, ,  y-,,- .  [ 

!.  lundy  defeinlife  br  Ihe  fiOAfinafttitwi irf ^  j^feftI^^^^t of  thi^ <iiyfliiBia, 

ta  whoiti  tb^y.ii^d.beexi  (vmv^yed ;.  and.  on  .fining  doTinii  to.gcpdand 

411  n  n&ic;  vii^re  Bhe^Jiad.aKo6.bMa,ft>r..foK^vd|y8^  «be  wfuTotodyer- 

«0BB%>to  defiaad  an  laotim  of  jAductioii  of  ice^in  deed& epcecaUedia 

'BeodJaad^  said  to  Imve  boon*  fraudulantly  impetrated  by  ii^  dopeiied 

'  fakiker,  ifeon  wiiom  she.bad.d^ciT'fd  «  liiciigti.v6.«ai9ceaaiop*    Dvn 

^  vesa  other  spmakm  in  the  oaAO*  but  the  Qomt  found*  Tipit  tU  po- 

fieSBion  of  heritages  iaSootland  was  suffiaent  to  found  jmisdirtMn 

against  the  defe^er.    JSrfytiirioit  y«  Irving  <utd  AnotJurj  23^  Jmn 

*  :18d8i,  p..816i*^. 

No.  66.  JtmY  TkLAt,  (lasuB.)    Caoe  where  the  Cout  iound— iWt  tl(#,Mpper 

issue  in  a  redaction  of  a  holograph  will  on  the  groagd  /pf  Jpp^j 

'    tv  sndlfilsJBiLimjiA  WSbetherJ^elweea  tbe:30th  October  tffllfi,  (rtr  it^ 

i'  >  ^the  deed  bore,)  aivl  7ib  January  183Q,  (th».d»|Q.of  ^  gaa$^% 

^aii  death  J  at  (the  4ttte:Mrheft  the  writing  wea  exe<^tedy,^«ul^fsti|M'|<F8i 

Uuf^^w&sJLMpA  fatsili^'  Ae^   S^Uk  y«  RofM.andSpt^usi;,  ^.iv^r^iyj^, 

No.  62.  -^h^.  s  ^  ■*>,*> »ir    (ItfoTieA  OF  TttiAi/))    N^tifoe  «C  trial  )a;^viiig,ImA  gipen 

by  an  intimation^  duly  signed  by  the  afleiitt  iada^  mtke  Jnrj  Q9oi, 

'     '  >  the  Gauxt  Tsfiuacd-  to  dischavge  the.ootice  of  4rial»  in  f^8f9^  th«t Ike 

qopy  intimation  sent  to  the  qiposite  agent,  was  not  si^e^*    SfxU^  t. 

IhLUy  \itk  Febrnary  1838,  p.  .420l 

■'*>'**'  *'  '< (ItSUB.)  i   &M  P^UtUm     No.  I18« 

No.  128.  «■  .r  iM  lb (New  Tbiax«.)    Bule  to  fihew.caiiae  why  a  new  jtrial 

j:  shoald  :nit  be  granted,  en  the  ground  that  the  verdict,  wa$  pffi^Buj 
" t' ta evlide»aew*4^Co«niBel beiag hdwiy^mle. disdiai^ed.  MtiMi^Jfjii**' 
i    imv;Eohe9t9oni2djk  June.  1388,^4  9812, 


■    *   I.    Mi  ♦  • 

Jus  CKsqivH     See  Provision  to  Children^    No.  /84». 


'^^■' '*'   *  -  See  Proofs    Ne>  ld3w  ....  j  , 


KiNiDX^T  Tflif  AKtes.    See  r«bK2«.    /No.  67»  .    /   .  ...    y,"-. 

KfttK.     See.FreacnpAuiK* .  tNo..4X«  .*:     , 

No.  98.  **-**^    Found  by  m  teifpffity  of  the  whole  Jud^Mi  that,  p^rljamefllary 
'  ministet  8  "srecneithfir.  bootad:  Hor  entitled  tQ  bedNne  ouilTibuj^ta.  fia  the 
Ministera'  .WidowaT  BxmA*    Irtii^e  amd  Pemrmm  y*.  the  X^^^ifM^es'^Uie 
MinisUrs'  WidoM'  Fuwd^  »4ihMa^  1838,  p,  715. 
^—     See  Contract.    No.  103*. 


• » ' 


No.  48.  Legacy.  Case  where  a  legacy  of  the  sum  of  *  L.  1000  lent  m  .bond' 
to  certain  persons,  was  held  to  be  evacuated  by  the  spontaneous  pij- 
ment  of  the  bond  before  the  deoease  of  the  teatatoiv.iii  x^e^p^  th^ 
from  the  terms  of  the  bequest,  it  was  held  to  be  a  spedaU^^?- 
Pagan  or  PJomar  v.  Pagan  or  Lowell  and  Other4p  26ik  J^uutaty  lfi% 
p.  330. 

No.  47.  ( VcaTiKo  OF.)    Where  a .teatatort  appont^  bia  .js^^ifspai/ofs  to 

lend  out  the  whole  residue  of  his.  personal  estate,  and  t^  paj.jdie  inte- 
rest thereof  tn  hisidaughteUi  *  tiU.hev  ddeat.idkild>o|ifK.^li^«r<^ 
M  <  be  21  yenrs  of  age/ei  wUehituoe  they  .were  to  ae$  P^W^^i^^^' 
to  '  be  equally  dividediamopg^thd  cUMrea€tien.iti  Ufe'\«fObia^0aa£iiter» 
on  their  respecti^y^attaiiXia^  81f^yeQ«a'«t«nplel#rJ'>9nd^«^^^/^ 
the  death  of  his  daughter,  appointed  his  executors  to  pay  toe  wMe 
residiiQ  ^tathetitek  ofaildren.'  of  hie  dangb(:evi4«)^9ve  ai^^i^ba^i^' 
^  ~Found  thati  both  therresidu^.and  theil^AOWtl^iyW^^^'O''^ 
i    test«tonsiiB^«beftwoxhildneB  ofoth^  dln^gb^^iwbKiti^m^^J'^' 


AND-pttrMdlBJALi'MAiTTERS.  fif?" 

'  -  reacHlng  the  age  df  21 ;  and'  weve  vMlidly  oonv^fedbf'  theiT'-teita- 
'  '■  •"  '  CLap^^o.)    a  ieM;a<»r,  Wkd8«n«tfMt^>xelati«ei^  odoaisted  of  No.  60. 


/. 


Icigacies  unere  left  'hi^rtsg  pre 

deceased  the  testator,  leaving  i^ue^^-foahd^  that  the  legacies- to  the 

^edeceasing  <^hildfen  had  lajmed,  and  did  not  go  to  tbdr  isaiie,  but 

must  be  distributed  among  the  heirs-at-law  and  nearest  of  kin  of  the 

'  ':t6staf(yr'.    Hamihon  and  Oiket^  vi  HamUton' and  Others,  1th  Febrmziy 

1''1998,  p.  S97*  -^'-    ' 

'"■^' ''-  "  ■■■'  '  ■      ■  Case^hor^H  Win  foimd^niconstpiiiiig  the' terms  No.  6». 

<jf  ar'de^'oP  settlement,  and^elaitive  hol^grapb  umnorandHnL  signed 
hf  Hht  testator;  that  a  transfsr  of  stoek,  in  a  pros^enuia  trading!  com- 
•.^>  fiiD^/ni  fiiVottT  ni  hh  sod,  tocwhoin  a  legacy  of  iMaxdyiaqiBid  amount 
had  been  provided  in  the  deed  of  settlement,  was  to  be  held  a^^fta.an- 
^^  ^  titipiltik-pAyttveAt  of  i^>daid legist  Hobiafisw  r^WtoberUon^  Trus^  :  r*  c  ^ 
iegi,15W  J%dfK€lr^' 1838,  p^4M.  (   ;     :   ., 

'L^^.    ^Wherb  the'trtistee  on  otie  Beqnetftvated  estaleipvrssedtthe/trus-  No.  127. 
t^  of  anot^r  ^ir  a  legacy  due  i^-  and  in>  ^e&noe/  the  pilea/  of  copftpen- 
sation  on  a  balance  due  in  a  general  acboointiag  betwbettthe  tWd  es- 
tates was  stated,  to  whtdi  -  the  panMieir  antfweroi,  that  he>had  a-nght 

' '  of  retiemion  over  this  btdance,  in  relief  of  tf  dividend  paid -out-ofl  the  ;•  • 

O  ^^tatHe  (to  Which  he^ was  trnslee,  •&  oertain . biUsi in  whiekJtzwBscau- 

'  tJoner  fbf  the  o^r  estate^  which  was  the  pr^er  'debtOD^Hiei  Court 
sustained  the  pursuer's  claim  fear  relief,  although  the<delander' objected 
that  it  would  operate  as  a  double  ranking,  as*  die  'hills  were  -already 
ranked  on  his  esta«e»    Christm^.Keitk^ii»tk^JuMe^l83^Ljui^^U.    . 

LfOCH.     The  Court  found,  in  conformity  with  the  decision  in  the  case  No.  io6, 
of  Dick,  16th  November  1769,  Mov.  12816/  That  the^  pR)t)rietar  of  a 
loch  and  its  alveus,  which  had  been  drained' ta  a  eontiiderable  extent 
' '/  by  operations  without  his  ooiisent>  vroA  entitled  te  hove  its  former  li- 

'^ '  mifs  ^ascettaiiaed  and  marked  off,  and  to  have  it  dedared  that  he  was 
sole  proprietor  of  the  space  which  had  been*  Ibh  dry  between  the  pre- 
sent and  former  aoargin,  subjeet  to  dertaia  servitudes*  Cutdnghame 
T,  Dunlopf  S^c.  Isijune  lS36y -p.  756*  J 

r<0CALiTY.     See  Teind^,    No.  11. 

•__:_^ii^.:^     SetTeind*.    No.  94. 

'BfAiftlfAdfc,  (DrvoRoa).    See  Process.'  Na.9. 

U-^ f    See  Hnsbrnd  and  Wife.    No.  7d. 

M]^sS£nosr;  (Exbg0T16h  ov)«    A*  summons  of  wakening  and  trans-  No.  34, 

ference  of  a  process  of  multiplepoinding  was  raised  against  'the  repre- 
'  ^  ^entfttivtes  of  oeitain  of  the  parties  deceased,  and  the  messenger's  exe- 

/    cutioiiy  whibh  was  00  a  sepotate  sheets  dad*  nat  name: and  design  all 

1^^' defcitdet8,<-^!fouitd,  vpoa'oljectioii  by  one  of  the  defende!r»,<  who 

- '  '  was'ntrmed  aitd  deaignedi  that  there  waan»proaBss.     Clason  v«  Camp- 

'     hMtknd  Others,  tUi'DsceftAiat  1837,  p^-SSw 
\  ,M»tjir£Bi^'  Widows'  Fvimw    Sto  KwL    No#^i> 

'"^'  •''  '•     '' '  '        •  '  '    ^•'  ■•  (i.    ,.  J  •..  . '.    .       •    .  .       ii  ' 

M'dy^^Sirfiir.'    Where  a  party^abtldnediihib  a<£tnfei«ed  ^upetJor»  who  No.  135. 
'  "  wd^  *  stib^eijtiently  restored  to  l]k>  «itate8^i  a::«hattef  b£  ocbfirma- 
'  '    ti<^  of  his'titte  in  iexifiskk  lands,'  «ad  Jtheo  disposed  with  procu- 


Non-En  TRY  co»/tttue(f.  «..^v 

,,  .XWtoTf  ^nd.pTiWPt  UJ^Jbh^.v^eiPon^pwij.rf.  hi^  <«ilf  4«NghMr,  against 
whom,  when  infeft  under  this  precept,  the  representatfV^joftlliB  su- 
perior brought  an  action  of  non-entrj,  and*  'In  .defence  M  pIcaM, 
that  his  author  xraa  not  made  an  ^tered  vasagl  h^  Ikia  fhtix¥irMcm6t' 
.   .  m^iioQ,  ^  apn  haJbeute  p(itestat^in>  aod  that  du^  beir  o£-tlie-vsttaI  Jut 
t     entered  pii^t  be  called,  the  Covtct  fi9und>'*^That>oatite«ipefMibd 
.  been  restored  for  foirtyrsix  year^i-tha  ol^eclionat^the  Ui«t4iiiw=«fthe 
, .  representative  of  the  dbtainer  of  ike  cbaxW  must  beduftiiagedi.  ifflc- 
. .  ken^e  and  Son  v.  Mackenzie^  IQtk  July  1838>  p.  86S. 

,....■■.'  .  ,  n      '    - 

Oath,  (in  Supplbmbnt).     See  Proof.     No^  42.  .  ^ 

■,^     ^pATH  ov  Caj^wu^V.  ^e^Divorsie*    No.  115.  .... 

No.  lie.  rt^AO'jSNX.  .Found. in  an  action. for:  infriagemeiat  of  a^pattenth^Htfaaitliie 

■ ,  patent  was,  iMrinia  facia  existence  of  the  orig)iKKatity  of  Ibe^jnrrartiiHi— 

.  apjid  aj9  issue,  of  denial  theieof  gaanted  to  the  definadear*: :  Araadf  t. 

•  CWc/i/oft,  i9ii^  Jitfte  1838,  p.  7&^*'  -  .  -  :   >(    •»»  ><{. 

No.  78.    ^A,TRQ«AQE..    Where  the  patrpn.of  a  pansb  had  pneqpiit<4  «a.lioaiitiite 

to. a  vapaAt  cburoh  and  pariah,  and  the  Preabyaery'sefuaed^ia&d*  bn- 

,  ;,^n^ed  to  refu^,  to  take-  trial  of.theqQaliCcati«n»of.tihefpfeaaatee, 

.  and  i;ej,ected Jhhn.an  the  aole  gKoood,  thata nu^j^eriayoftiba aaM^teds 

9^  faauiies,  cqinnmnicaiiybs  in  the  airfd  parish^  had  diaseiiML.iritfpat 

any  reason  assigned,  from  his  admission  aaminialaQ^i^/riia.trb^'QMtrt, 

('    ./     n.  1^f:^n?^v^^'^^£^^  to  five,  in  an  actiim  of  dxltorator,  &e.  at4te 

,  ^jfl^taQjpe  of.tl|i(^ipiA|9roa4md  pr^aentee  ngmnst  tthe  FreM})itetf!^4'QpflBed 

f:.objep]iion$  ta  tb^^  jurisdiction  of  the  Ceagt;  ;ai»d>tiianCiwpMwi^yii^ 

, .!,  jetton  a^.dir^t^  agfuast,  Ae  Presbytery  $  M  nvallfiia  hi^ummikbbst 

of  acquiescence ;  and  Found,  ^  That  the  said'JPrBlbyteltjiJjiitf  daii^ 

,  ,^     ,.,  <.h^v§  i|0ed.tQ(tbe^iirt  and  prejttdica  oCtbe.aaMi  purawer^Dyi^pUjv 

^.^l  2in4,in  ^laUonof  their  duty >.aad  oQalrary.tD.tharpipTJftidnaaibttr- 

.'  tain,  statutes Jiballad  an,  and*  in  parti^ulmr,  ieant0aiiyiliaihe<]SwnifH» 

,  '  of  tbe\statute.  Qf\\Q  Anna*  ^  1^>  iatituladi  '  AftAfatctoiMniola  (a- 

,  V,  trcw^s  ,to  thedi;  a^^oieat  jrighta '-  of  ^veaeatiii^  nuniatara jti^4dia  tMafta 

. ,  f  Ys^ofPlfi  pa  tb«t  paft  afiirreat  Biitaia  calleidkSaadaiidiii  liaiaft^or  ispel 

,  ,     .       .. '  the  .defencea, stated  aa  the  part  of  the  Praabytei^ifjaAd  deem^ 

'  d^dsjire  accQT^iiigly ;  and  aUaw  the  alKHra  deme  ft»jg4iqitfiaadbe 

. .  f  extgca/(;t/^  aa  an  iatariia  da^ree. :  and  wkh .  thaaa .  fiodiqg»?aid(dflaI>- 

. '  xations*  xemit  the  process  to  the  Lord  Ordinary  tat- pvooeai^  fmAa 

\  therein  as  be  slmll  see  ju6it«*  Earl  of  Kmrnmll  andl^fHmg  v^ihdf^' 

lery  qf  Anehlerarder^  Stk  March  1838,  p.  527« 

Payment,  (Presumed).     See  Legacy.    No.  68.  "■•  .,]  Ti\  ' 

^    PEaspNAi^.  Exception*     Saa  WriUr's  tfypMee.  NonlJ^ 

'  — ■  '  Sea.JVofi-£a<f^.    Na.  13&  ;     r  .t.  ,.  -  • 

't   ■■-  ANP  Beaj*.     Sea.  Taoif*    No.  119i     ..  •■   r.^,:  >, 

PoXiicE,    See  JarMAo^iaa*    No»  7^«       *  t*  '..    -  u  v/;  iii:'<n'* 

No.  44.*    Poor*  . .  Foand  tM  aeitain  paiifara  .atolaag  tkeaiaekiaa  ia  JbaAfaiioaHcsi, 

as  entitled  to,xeUef  firoai  .the  poor'a  faada*  hvAfOm  titlntttjfnmariidifi 

.  action,  of.  declarator  relatiTa<  tO'.tfcaadQiiBiBtrAlBifai  af  i  tlio^aiteds. 

Burgh  Heritors  Pf  l0MrJk  .^mdJOtim$  y*  lMdmardMerilktft}ofi^ 

.     ,        j^ri(fA»t^Vaaaai94938ip.iS06.;     ...  f...  -  j^-mi  $>.! »       

No.  101.      >  '*<  M  t^^f^  Hrb^i;e  it  fv»s.found  thattha  heH^*dJBu6bfdte  pooa^as- 
.,ae?^f}^t.sj^avlM4>e*fiMd^wilbt^eftffw^ 
.  '.ffcnV.q^  |^e(fHgfi9iMrfg|Mrd>ejlng«altira|(tlhad4aa.Bi^ 
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VooR  continued.  ^     •  ^'       /  '    '  »     '  ^ 

>Mii4.on  'tht^tfitii'  (tt'hojotii  pn>pi^ttf/  '^  CttHi^td  tlHaHtk^Sy  ^M  May 

f^i.l  hi-^i  i  'hM  io(P^6it»tVfc).'    Aift  li^rftdr, -having  a  ^etleHl  :Hgit  to  a     ^^  4*- 

:»i:(p«rtki4'^t^  iirdv  of^ff  chttreh^  object^- to  a  divisfdi; of  th^  atea,  land 

"ididtited  cr-ftpMiar  right  to  a  particular  pew»  occupied  by  him  bv  tole- 

'  hine4)  ftt^lMty  7ebr« :— Foond^  that  as  ho  regular  division  of  tlie  area 

had  ever  takeki  place^  such  mere  occupancy  could  give  no  permanent 

right.     Wemyss  v.  Earl  of  Morton  and  Others,  Heritors  of  Abcrdour, 

\^h  January  1888,  p.  097.  ^ 

(Negative).    Found  th^t  the  defender  in  an  action' of    ^^'  *^ 

reduction  of  a  decree  of  sale,  on  which  his  title  to  certain  lands  w^ 
^ijfottiided;  vHs  entitled  to  frfead  the  negative  prescription  to  the  effect  ""  ' 

•f  Mrlthig  off  Any  'chattsiige  of  lihat  decree  on  thegromid  of  ifregUlari- 
-'  ^im  iili  the'umde^of  4»btfdniBg  it  which  did  not  appear  ex  facie  of  the 
decree,  in  a  question  with  the  pursuer,  a  party  to  the  decree  df  ^ale, 
i)itffaa^aiietted  lietsielf^by  service  with  au  ancedtor  infeft  in  the  Iditdk. 
•I'^TtotCoiirt;  howiever,  were  Hkewise  of  opinion;  that  they  eouMiyce 
M^iinto  jconsildera^on  a  ^ed  which  had  not  been  produced  till  «ft^r  the 
' .  itntaid' wiS)  tlosed,  sold  that  by-  that  deed  a  separate  defence  was  iilearly 
1  MeJdAbliiltdd/  <Mi  which  alime  the  case  could  be  decided.    'Cn^himi  v. 
:nAfyfAJ|p>iflgilAM»»ei»tAerl887,  p.  112.  '    ' 

'jiii  t«i  .'»,<i  ,n.r.  (TmuttKiAL).     Case  where  theh  trieitiiiibi  t^rebcri|Hion    No.  97. 
i)'*-w«»iBustthied' agonist  a  claim  ferthe!  board  sndilodgihg  of  a  p^Hy, 
>'.!  ^o('luui'b|WMn*  paralytic  previous  to  the  lap^  of  the  tlrree'venrsV  and 
.  iilfiidlceatiMiedunder'this  incapacity  till  thepei4«A  c^U^  deKth.'/^fa^er 
iinmiMfKMksi9MMBy\W»,^']\2.  •  '-     '-■''   '''''»'-  .* 

PiiB8iilifi>3>i(Nrr  'Cinminstaiieea  wherei  an  •herftfA)le  Ijdhd  on-  i^ich  no    No.  4. 
-vjdeteaud'ifoV'pfinoipal  or  interest  had  be^  maik'fi)r  ttiih^ty-nine  ^ears^ 
"•Kpriw^' which /iiiMf^ttl  the  pwiperty  <yver  w^^  the-sedintf  ^tended 
-xK^fld(teai<flold/>wilih  consiftnt  ^  the  heritable  creditbr;  Who  was  also  the 
Mdebtbr'sibgeiit,  and' in  whose  hands  the  bMid^emafiNiedj-^wWpresum- 
:  '(fedto^ba'ise'i^en'pMd.  Mackie  t.  WAiibnyl^l^  N^^tt'lfaT,  p.  82. 
itRO0S»ut»  IWiiere  a  party  called  on  in  an  Mtitin  to  execute  a  specific    ^o*  lO- 
• '  deed  pvodoced^  made  certain  valid  objectidns,  which  "were  obviated  by 
■subseovent  alteratiom, — found,  that  it  was  competent  to  olrdain  the 
« .  JiBTt)r  tt»  tign  the  deed  as  altered,  in  respect  the  alteration  was,  in  sub- 
N^^Mmde,  a  restrietion  rather  than  an  extensiiMi  t>f  the  original  conclu- 
sion of  the  libel.    Stewart  v.  Perth  Insurance  Company ,  2\st  November 
1837,  p.  102. 

In  this  case,  an  action  made  for  disbursements  on  account  of    ^^'  l^* 

a  ship  in  a  foreign  port,  in  which  the  defender  was  designed  as  *  owner 

*  or  part  owner '  of  the  vessel,  was  dismissed,  on  the  ground,  that  al- 
though the  use  of  the  vessel  had  been  assigned  to  the  defender,  and  it 
i^'WMixmpts^od  'ftv  hk  behoof,  and  under  bis  command  when  the  dis- 
.•i.bnraemcmtsinciere  nade,  yet  he  Svbs  not  ttuly^Mtmer,  or  part  owner,  ac- 
{losoliagiitb  the  legal  meaning  of  ihes^  terMs.  *  De^psreran^  Company 
MSV.,J}r^nrdaghitfmt  Otiers,  2&ik  Vomnier  l]B37,vp.  III. 

The  pursuer  applied  feif  tin  interdictvlO  f  heNSheriff  of  £rgin    ^o*  ^' 

^.agimuf  tbe  jddendere;  his  tenaiiti^,  dn  account  of  a  certain  use  of  the      '      ' 

ii'»plemiaeB^(«nA  fnlndedon  Asdssive^of  lease,  and  a  reference .aiid  ftward, 
t.exphiitain^'iin  tenns.    The  defeDofders,-  ti$gr,  feanded  on  ^ese  docu- 
ments, in  the  record,  after  the  case  was  advocated ;  but  when  the  re- 


30;  ^HlWDEXOFTHWiBS  iV/J 

P  ROC  E^^conikm^dU       .,..':,•.  ^v, .  ,  ,     .    j/w)  .  -I'V'/: 

^jCMM^d  w^  dosed;  tbef  matiitoined  that  tke  pm-qwae  iwtuIAitint i tJbdtia 
^tlheee  doiQiivieots  uatll  thef  were  atfimpeA*    Im  CqifUt  hMl  tirtiy 

•  the  landlord  was  in  petitli^m,  aadfouxtdod'^n^ttbdiddbiUMl^^ 
must  in  the  first  instance  be  at  the  expense  of  having  flli^in.«ta9t^ 
Gratd  y.  Walker,  Grant  and  Company,  3Ui  D$oemher  JjB^^^i^SSr 

No.  52.  >■"  '■  '-^  In  an  'action  of  declarator  <)f  mtrciagei  tiieiCbiM  «Unrtdifce 
defender  »  diligeitea  to.  r4K:o«ef  leCtera  ivritfcen  bjr  hua  ta  the^nusHr, 
«nd.oii  the  tenor  of  which  the. action  was  pnutcipallj  faaiidaA,inoritr 

.'to  enabk  Um  to  revise. hia  aoawers  to  the  pnnnier's  eolidsaceiiddtt. 

/  Htndenon  v*  Lumadmiei  ^lik  January  1888»  pw  950.   *.         '  -i  •    ' 

No.  61.      .iMMN   <>      Where  a  anwovNMt  was  raised  and  called  in  Coiirs»'  i— ndiiig 

npoatlMi  aawa  narrative  of  J&ictS)  end  on>  the4aitie  doeamBnta  ai^virs 

process  depending  before  an  inferior  court ;  and  an  adv(K»tion  of  .Ibe 

latter  proof>  ob  contingealibunj  having  been  brenght»  midcitKb  hills  a- 

.pede:end  tepetted  after  the  sujBimons  vbl  .'this  Cotirft  had  fie^s-^yMr 

raaid  j«tnrned  *with  deftmoes  for  one  of  thotd^f^eniiiauid  bi.fseelij 

•  protestatil^n  liad  been  pnt  np  for  net  ejirolliiigA-**fQUii(br;Tli8ii  jditengk 
.tkAactioii,xw9dd  in  this  Court- w(»  not  ftttheri insisted  tua/^tbe'^rfBicr 

court  process  had  been  competently  adtooated- l^f^the  ^^S^pedin^'aod 

'Signettng  oi  Ae  letterst  atidmif^t  be  followed  out  to  a  final  issye  m 

the  (merits  in  this  Court.    Earl  &f  DnndonM  and  TrvMi^ety^Hndef' 

SMT,  9M  cFf^rcfory  1838>  p.  412.       ■  •»,.>:  iw.,-  -;.- 

No.  85.       "»i.  "i"^    ^hiffe  a  charge  of  homing  had  been  given  otta  faill«£a«- 

'  tfliange*  o£  which  a  sqapensioa  was  .brought^  bodk  •oto  .the .  foEoaitf  •the  d>- 

lUgeAMi  and  on  the  gvOand  that  the:  sum  in  the  hiU  had-fateasitidU; 

fandlhe*chai|ger'oi!er«A  t0  abandon  bis  dilig^noe^and  p^'tke  eKpidMs 

«IF  the  siitpensJony  while  the  suspender  proceeded.flo  bev»  Ab  Istteiaei* 

pedesA'the  bilV  which  tlie  charger  aUo^iedto  be-paaifd*^€liiilie 

ehergcir^d  deaths  Itia  dise^tor,  holding  the  fanner  cdiai^-n^  ahanitawdj 

iliavii]^  raised  new  diUg^oeoQ  the  hill,  and  ioo«ro«ratediilhs>fiiapi«- 

.^er^v^A  bill  of  suspenirioor  and  liberatiofttpsesedieptshe  fliwiMiief  A 

{tendenaby  expede  lettecs  ef.sn8pansion9.whioh  ^idootraqniBBrleaBoq- 

tion>  amd  might  be  wtkened^  if  aslieepi  at  ai|f  tinieiwiithttirfotyTan. 

JSlodaH  »^.  Beaiiie,  9ik  MafoJk  1838^.  p^. 601.. ,  ..t    t  ti  n.  *U. 

Ni-.^ii  >■!■>    S^^'Presctiplum*.   Nq*}3»  .  •  *     .  .  .-it    ^i..v,ft)LOii' 

■  ■>■    '■■■^>'»     See  Burgh  RojjffiU    ^a.44«  •.  ♦•   t...,:»..^.t    ♦    .'• 

■  >i'n-  > SeeCefdo*    N!i>/I14v.  .  :->»  ^  uA:  j  .:': 

'  See  Juriidictum.    No.  21.  I  i* 

.     ^u   ,  S^  JlUfi$di(Ai(m.    No.  7^-  ._.,... 

n>  »    ...I  See  Suspension*     No.  112.  •  .^.  -,  . ! ;  .. 

.  ■  See  Public  QffkeTm    No.  54* . 

No.  37.  •  t;  ..•   .  '  lU  '.  .»\ 


No.'  17.      — ~Ha-^(ADVOeAriON,)(PnlfcfcIMlWIlTDBFBJICK«.).Aj 

the  ^heiiff^  as  to  the  delivery  of  titles,  htiving  beci>disoiissf  i  amii  iWaiiW 
as  bcAlwifict  the  petitionerand  a  par^  eompearor  MdjrVattd.the  pf  ty  som 
pearing  having  advocated,  and  served  theoidiiacntioii:  ooTlJie  BBMendpat 
as  well  as  on  the  petitioner,  and  the  petitioner  having  tnajsfttoljdkrBsd^ 
pleting  a  new  record  in  thetadvee(Aion,*^^Soiuid/^»)  Thalilte  ewginai 
re^oi^eiit  was  competently  wade  «  partf  ul  4he  sn vacaAiQQ?  {2.)  Thai 
the  original  petitiones  (req^dent  i«  the  adroeittten^'inniieiifttiiad^ 
l^ive  a  new,  record  amde  up  inthis  Oonrt  ad:agf(iteti.tiMik>si^iaaI'tO' 
spondent.  (3).  That  the  ei?gi^el  respondent^  tidllioogb  Jin  iUd 
disim  agEiinat  the  onder.  Dpon,hiflft  fo  «Miwef  ^m  theeditartiaiw 


No.  9. 


No.  61. 


AND  PRINCIPAL  MATTERS.  3« 

Process.  (Advocatiom,)  (Pbbllminary  Defekce^j)^^©*!**!**^*^  't'»'' 
<pittMiiiititfry  tolr^edtin&i^  ai^''tt>  ihliv«^a^ei»f^atta>>of  lK^«lttnb  ^nr  t9ie 

— K;^^^^i^  jfGkkr ATiov):  "^  (1^)  Wb«re  paititt,  nati^  «f  Scitlanfti  we^ 
<^ikiaQrmdl^m]l:d'd<Anidled  hi  th$lt  oountry,  aad  tb*  bosband'Aeserted^lie- 
fvafeaftei' 'ootnmHtiiig  ftetd  of  adtflt^ iti  6ootlaiid,--*finiRid,'»  ail  ag- 
itioD  of  duToroe  at 'tli«  wifb*s  idsUtnoe;  that  Uie  husbtiKTu  plao»  of  re- 
iiidenoe  oet  being  known  to  her,  be  waa  competentlj  dted  as  fbrtb  of 
Scotland*  (2.)  Tbat:  it  wds  pars  jndicis  to  attend  to  an  objection  to 
:.^6iGiiBipetency  of  eitttdon,  after  tbe  samnvsM  was  foond  relevant,  and 
•& proof  bad' t>eea  taken.    DowmeY,  Doftnie,  IBih  November  1837>p- 

■   'V)  ■■   ■<  (CoMPETOiNPri)   'SetSooiefy.    No.  59* 

— (JvtLW  THtAL.)    Oafie  where  the  Coort  ditmiflsed,  4«inrtoitj- 

^peteafti  A  Hedahning  Note  against  an  Interlocatov;  which;  tkongiv  it 
/l^onttined  BdmA  general  Endings,  was  held  to'aoKmttt,  i^  snbMAnoev^lo 
lai  tiitople  i^mit  to  the  Jury  Roll^  and  nothing  more.  BomeUti  JUoal- 
i^on^ti,mth  J^nuMty  1888,  p.  W7.  . ;     .  '  i,   > 

un  '.u irr  .  .If  n.>i  i^   r    In  a»  aetkm  of  damage iehnAng  to  tbo'pol-    ^^  ^^• 

-intioiibf  aatreaih  bf  adjre-work,  the  pursuer,  a  ^apel:->tnaftufiiotQti^r 
lower  down  the  stream^  brought,  in  support  of  Iris  otfa«r  pi^oof,  scm- 
-^ct  wibibneay  wlio  deponed  tbat  spots  found  on  the  pdpef  were^made        .    . 
bj  raAdA&r:  the  defender,  on  the  other  hcuftd,  ledsdenVifio  evidence  to 
tOie^eftct  "thfese  were  not  mado  by  madder;  iNit  'whilttt  it  appeared 
-'tbat  'therv  was.  ittaooorattf  test  ffy  wW cb  •  tluf'  ^^eeniM  -of- madder 
-Bdgktibil  dciffseted,  he  did  not' bring  oivt^  by  crdsec^exiiikiinfaka  el  tlie 
•fiarsner's  witnesses,  thstt  tbey  had  not  used  this-test/'bue^i^nw  other, 
tiop<did be  prove  tibat  hlft  own  badtisbd  it'Sndnb'Ol&er^'   Hie  jvty 
•ims^d  foeHihb^defooder.^   The  Conrt  graaoted  a  sew  trial,  W  «be  ground 
4hat>llK  ease  had  not  been  thoroughly  tried/  in  vHpect*  it 'did<'not  ap- 
pear tbat  the<  deeidve  >tesl  to  di«D«i^'tbe  prekonec^  of  madder  On^tbe 
paper,  H'most'itnportafit  poiAt  in  the  OteO}  had  boen"u4i6d  $  tfod  it  was 
essential  to  the  justice  of  the  cafee,  where  tb^*  soiHitiiScI  eindenoe  was  %o 
contradictory,  to  ascertain  if  the  witnei&ses,  or  whiofa  of  tbeih,  Inrahieed 
the  test,  so  that,  if  it  had  been  eiverlMlced;  it  niigto  etfll  btf'appHed,'  or - 
if  not,  that  due  weight  might  be  gived  to  the  te8ttmony>^med'on4ts  - 

application.     Collins  y.  HamUUm  and-Olhers^  l&th  Fibputhy  1888$  p.- 
434.  '  ..';  A^.':     \,  - 

The  Court,  in  exeitsise  of  its  d&cretion;  fix -No.  126. 


the  place  of  trial  at  Aberdeen,  in^ad  of  Edhibui^,  ^s  preyiottriy*4x«i 
ed,  in  respect  of  the  poverty  of  the  defender.  OordoA  v;  Milhr,  26th 
June  1838,  p.  823. 

^"T'*""!  ■"■'<■. t"     •    '■'   ■    The  Conrt,  where  a  ea»e  depended lAiefly    ^'***  1^- 

^documentary  evidence,  though  further  par^e  proof  was  demanded 
Atf  therpmrseiei^  ordered  it  to  be  retrtmamitved  fVom  '^e  Jury  ftoH,  and 
.B  ffaroofi  on  ctotimisBioB  to  be  granted.    Bosurelt  r,  M^nigommne,  \$t 

^jbixeii888^  p:<752k  •  '    ■   '       *  -^      

iiii.Mnn,.  ■(Miyi^ii^L'EPoiirDnfo.)-  '%^'jPidrtA^  'No*' 124*-  * 
■If  ill  >.l(SoMMaKS4)   'Where  a<0iimbtoii»fbr  ]^yiMent<^f  certidn  biHs    No.  is. 
4elitttthftbat^tbiBi'deffend^r,  wi  the  iuryivittg' tanner  in  aibnsiness  car^ 
md^  on  by  hkii<  and  hie  deceMod  >brokh«^,  t^ie^  lmst)iies9  th^y  had'cap- 
riedion  }tcige«hebwiiaioutfflsaumi»g  iiny  d^btindfiye  <6rnt,'and  iis  i«pre- 
arating  Insiadd^btother,  thtt'Otberpittnor  th^fislvH'Wfi^  jfaMlf  indebi* 


as  INDGX  OP  TnPLES< 


t- 


PaocBfts,  (SoMiioiis,)  omimmetL 

and  liradwr  for  tiM  purposM,  or  in  r«krttei  to  iIm  lMi8nwi»«Hfe»  mU 
eMBpany^  and  ooncinded  #or  pavmeDt  of  tiM  sium  ooatami  aft  mpmI 
bills  described  and  enamerBted  in  tbe  suannoaa ;  and  k  teviag^bMa 
speciaUy  set  fofth  by  the  pamaen  in  dieir  cflttdaaeandnee,  tba*^ 
said  bills  were  appropriated  and  used  lor  behoof  ef  tie  oapeHMif^y 
the  surviving  partner, — ^the  defence,  that  the  naiMionn  W9»  mmmft* 
tently  Kbelkd,  oo  it  did  not  bear  that  the  hiila  had  booB  a%iiaAhjHhe 
alleged  partner  in  ids  aedal  oapaoity,  was  repalled.  Nmlmmibmd 
€f  Scotland  v.  Hope  and  Mandatary,  Ut  Decambor  IWJp  p*  i^^* 

Ko.  6g.  The  name  of  one  of  two  detedera  hflviagihasB 

omitted  in  the  conclusions  of  a  suaunons  in  the  Sheiiir  Oowt»  aftl  s 
supplementary  summons  having  been  raised  to  owe  the  defect,  hut  est 
oonjomed  with  tbe  original ;  and  the  original  aotien  hftVMghees-MMiit- 
ed  in,  and  the  defender  having  pleaded  on  the  neritai;  ^Mtheutefejsol- 
ing  to  the  defective  oenduaieo— Held,  in  an  ad^Qseliea  by  Ike^Wn- 
der,  alitor  a  inal  judgment  on  the  merits  against  hinn  tkaftJbewm  Ml 
entitled  to  plead  the  objection  to  hia  name  not  being  ia'tke<«Da4lHiBas 
of  the  origina]  summons.  Creighton  v.  Mankitif  6ih  AArmn^  1838. 
p.'9B].  

}^o,  100, (Rscohd.)    Where  a  summons  ooncloded  egaiftal  sepents 

defenders  respectively,  each  on  distinct  grounda  of  debt,  mid  e  leebuBi* 
ing  note  against  the  distnlsml  of  a  preliminary  dsfenaa  yieedtdit  cm 
of  them,  had  appended  to  it  mdy  that  pert  of  the  amMmeasiivliili  ^ 
plied  to  the  isdividnal  defender  reclaiming^— an  d^yedion  by  the  ie« 
spondent  to  the  oompetency  of  the  note»  on  the  gffund  that  %km  iriisis 
summons  was  not  appended,  waa  repelled.  Meroerwp  Ufma^Mk 
ilfay  1836,  p.  738. 

^^  ^     (Title  to  Pubsub.)     Found  that  certain  nanpei«-«litin| 

themselves  to  have  interest^  as  entitled  to  relief  from  tno  poor's  fenda, 
had  no  title  topnmtte  in  an  action  of  declarator  inktlwi  to  th»«diii- 
Kfstratien  el  those  Ainds.     Bvrgk  HeritorM  ofi^amarh  amdfOikiN  r. 
Landward  Horiton  qfihe  Parish,  Sdd  Janmry  1888,  p.  800* 
(TRANsrsMNOB.)     Soo  Foreign.    No.  88. 

No.  107.  ^t^oo¥,  (Oath.)  Founds  that  though  on  tbe  Record  no  spediol  mifttisB 
was  made  of  an  assignment  of  effects  to  creditors  in  •the  EagUcb  Am, 
ndiich  a  defender  on  a  reference  to  oath  of  the  libel  gmre  ee  his  sols 
reason  that  a  debt  was  not  re8tinff*owing :  and  though  timt  mas  dearif 
extrinsic,  the  defender  was  entitled  to  be  heard  on  the  eflhtt  of  ths 
assignment,  and  the  mode  in  which  he  proposed  to  ostahliah  il.  As* 
ffentott  V.  Sievensom,  1st  June  1838,  p.  768. 

^^  l^g    (Sbviplbna.)    Where  the  oath  in  supplement  of  o  pBfSMr, 


No.  42. 


contradicted  a  principal  part  of  the  evidence  on  which  it  was  held  ftb^ 
a  semiplena  probetio  was  made  out,  the  defender  was 
M'NaughioH  v.  Glass,  2d  June  1838,  p.  7M. 

Whore  a  semiplena  probatJQ  was  ihairly 


out,  the  Court  aHowed  the  porsner  to  give  her  oath  in  sopplem— t,  sU 
though  she  had  declared  befere  the  kirk-aeSBion»  thnao  flBvosal^imis, 
that  another  party  than  the  defender  was  the  fether  «#  her  child. 
Greig  v.  JforrJce,  Mlh  Jamaary  1888,  p.  381. 
-^^   ^^  ■     ■■  ■    (Oath  in  Sitfplsimjit.)  Fonad,  thid^  iidiun-i 

batio  has  been  eataUished>  and  the  oath  of  thefonMB  b»  an 

is  lAen,  It  is  coBHwUmnt  fer  tim  defender,  in  iireaa  i  ■iminaiiimi  is  pt 

special  inimtegatuiiea,  nhhsugh  the  pnasoet'o  pawmei  had>  in^lwcii- 
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PaooF  c&tttinmed. 

an«bM|  Mtll» gmmni  qatttimk,  to  vJiicli  tkB punaw had 
A  the  aMoAltve.  •  M^NimgUm  ▼.  G^oa,  IjA  F^ruary 

»  ■    ■  ■     S—  HmUmdamd  Wife.    No.  73- 
Soe  u4tf «0c«li0«.    No.d2. 
Sm  WkmeBf.    Now  103. 


I  •  1 


^  ( 


■i>  ^**  <«-«>i  A tMBliio  ivItaeM  aUoi«<ed  to  wfet  to  »  correct  printed  wpj of  No.  133. 
bitMpnt^  in  aobMiiee the  same  u  Ins  arigiiial  notes^  en  whioh  were 
mmm  oalenlatkiotinadie  a  day  or  two  Idtffore  with  a  view  to  his  exaxni- 

*   latAm.    Maekmaue^  ^c^  y«  Home,  See.  40f  A  July  1838,  p.  844 

PsoTindK  »)  Caii^RftN.    See  TVztZisie.    No.fiO. 

m  aim  ,  titm.fi  ■  u  n See  Tatlsttf.    No.  97. 

I  I'M  I  11  im ■!  ..t*..  ■  ■     WheA  a  party  bonad  himself,  in  an  ante-    ^^-  ^* 

miptial  eontraot  of  naniage,  to  pay  L.  20^000  to  the  youi^r  children, 
aqadUy  amoi^gat  them,  '  within  6  months  after  die  day  of  his  death/ 
jwkh  infeefftst  to  ran  '  from  the  day  of  his  death  :'  and  granted  a  pre- 

>  -^tft  So  Hifeft  in  his  lands  tmstees  for  behoof  of  the  yonngw  children, 

f  iaess»rity»  and- lor  the  move  sore  payment  of  this  sum/  whilst  he 

also  disponed  the  lands  to  himself,  and  a  certain  order  of  heirs,  f  bat 

•^nritk  mad  aoder  the  bnideo  of  the  provision  to  yonnger  children 

'  •  f  afowsakf :'  aad  infsllment  was  taken  by  the  trustees,  as  well  as  by 
the  fiwty  hinsdf  9-i-Fonnd  by  the  whole  Conrti  in  an  aetion  raised  by 
MiKK|mnt  cneditors  of  the  husbandi  that  the*  trastees  fdr  the  younger 
dUldteav^wsiw;  *  m  their  ehatfacter  as  tntoteeSi  infeit  iti  secaiily^  en* 
( ^  tilkdss  esmpele  with  the  diligence  of  the  pmsners^  and  to  rank  in 
:  ^ih••vpfr(ml  order,  acdordii^s  totheii<  c^tof  preferenoot^oontered  by 
'  their saidsecurity.'  Henries, ^c.v. Brown,  ^cOtikMnrokiOBQ,  p.  567* 

rBawpflBf  v«    See  Lack.    No*  106. 

i?ao:riBiQN.lEO<GaiLDRjiN.    See  CompetUimt^    No.  117. 

JPuDiitc  OiviedR*    {1}  Found  mconpeSent  for  a  private  party, 'without    No.  31. 

•  cenoonne  of  the  pnblio  presecutor^  to  insist  in  a  oomplaittt  against  an 
infMer  judge  ibr  OMifiersation  m  office,  though  in  reference  to  a  cause 
in  which  the  eempfauner  was  a  pai>ly,  bat  oondudiag  onl^  for  depriva- 

^ » <tMii'  of.  eftee^  sad  penalties.    (3.)  QntatieA  rsdsed,  whether  such  a 

>  icslnplaiat  cbn  bo  entertaiaed  by  the  Ceiirt,  when  the  complainer  inti- 

t    mates  hiaintetttion  of  also  bringing  an-  action  for  damages  on  account 

.    'Of  tka  aeH^  ctompknaed  of*    Harvey  v*  Sman^  16lA  December  1837>  p- 

.        Ma':-  ... 

»^.      ■>.  -     ■  ■   ■  ■  Stat.  2,  Wil.  IV.  e.  87,  f  la— Where  a  Police  Sta-    No.  54. 
tute  enacted,  that  an  action  sbooM  nist  '  be  cempefeeat  after  three  ca- 
s  tedat -msMShs  fnm  the  time  the  faeS  is  committed,  and  that  the  Com- 

"  ^  misBMners  might  suo  or  be  sned  by  theif  derk,  for  any  thing  done  or 
'  ewfaied  by  them  in  virtue  of  this  act,'— -Fomd,  1st,  That  an  amend- 
ment of  the  libel,  which  wodld  make  it  efiective  against  a  defender, 
4»ald  flwt  ba  peranited  after  the  lapsa  of  the  statutory  period ;  and, 
fftdy  ThaS  tfa»  Grasmissieaers  might  1^  called  tkrengh  their  derk  in  an 
'  iKtM  o£  damages  for  real  kijaty  iaiieted  by  a  wa^man,  though  it 
coidd  be  haM  to  ksve  been  doaa  in  a  wrei^ul  execatioB  of  the  act. 
MtlckeU  e.  Stuart,  4^  Is^  Ftbfuary  1888^  pw  355. 

■IP! Will  »..■■■,»  n  .tf.  (ToWN-Ci«Bnii.)    Thaagmiiof. a  party  in  a  private    No. 89. 

'.  .«ait  hKmskgfim  idie  puvposea of.tfieaait^  demanded  £rem,  and  been  re- 
iii  Mii  hy,  m  ^Hmm  4JMk  emtmtta  frem  Hie  sewiril  secoids,  aaJ  having 

..  tkeewfiv  asadha  appUcaSien'  ler  the  saa^e  eatieoti^  alei^with  other 
buigesses,  for  the  alleged  purpose  of  using  them  in  an  action  of  reduc- 

VOL.  XIII.  8  o 


Public  Officer  continued.  .'  ^-^    '  ^<»  •  >♦»'  t  m  /  • 

.  tioa  of  an  eleeiion  ^^ eoufuaUors/l  aad'tfa»f  itlaricliaYiag^.vkiBTafiised 
them — Citcuinttaniofc>  m  wh^oh  fotand^on^i^'peftiition'CBd  oBttiphint 
against  bim,  that  he  was  wavnoited  in  refusi^*  thrextroete  a»  erigi- 
nally  required^  but  was  bound  to  give  tb^m  for. the  pwfpoge  sttbooqnenl 
ly  alleged ;  and  in  respect  of  sp^ialtte,  tibe  petitmn  and  compUip^ 
refused.     Folheringkam,  4-c.y.  fViUiatnsonf  9ih\  March  IS3&,  p.^1* 

See  School.     No.  113. 

No.  120.    ■  Carriage.     In  an  action  for  damages  i^gainst  a  eoach.  jKOiptM^ 

tor  for  injury  sustained  by  a  passenger.  Found  (1.)  That  it  was  ineaiB- 
bent  on  the  proprietor  to  proTe  that  the  coaoh  was  ia  a  sufficieiit  aad 
clearly  land  worthy  state ;  and  there  being  eridenoe  to  that  ^£Eeet ;  (2.) 
That  the  passenger  having  failed  to  establiah  negligence  on  tke  part  of 
the  proprietor,  or  those  employed  by  hhn^  or  that  Ae  injury  was  qtmaed 
,  otherwise  than  by  accident,  wUehosre  and  foresi^tooiiid  not  IravcKpieFi 
vented^  the  coach  proprietor  was  not  liabk.  LdtmA  v.  Lgon,  9Uj4i»e 
1838,  p.  799,  •.  .1 

No.  77-  ^^ifKiwa  AND  Samp^.. -Ftund  that  a  sale.«f  nlbjwttB  by^^te  herit^e 
creditor  under  a  power  of  sale  in  the  bond  coidd  not  be  ■topped' by 
the  personal  creditors,  on  the  groand>  either  that  they  >  would  aoi 
bring  their  full  value,  as  the  titles  were  hypothecated,  uid  could  nst 
be  produced  ;  or  because  a  ranking  and  sale  had  been:  raised;^  Bdlt 
Y.  Gordou's  Tru4iees,  244h  February  1838,  p.  526. 

■    ■  See  BanJsrufi.    No.  93. 

No.  13& —     The  judgment  pronounced  la  this  fDooess,  oallie 

16th  January  X839,  having  been  appealed*  one  of  the  creditom  avde 
a  motion  before  the  Lord  Ordinary  to  prooeed  in  the  zaakiagv  vho 
doubted  tjle  .competency  of  such.  a.  8tep»  andithe  pointi>oomi<ig>i)efore 
the  whol^  Jud^a*  in.  the  lieUngsro09«'the^..wei«jtf/«pMiiaiirttiiati-aIl 
further  p^oe^a^  w«re  stopped  -by  .the .  qjepeadeacR]  of^  lAM->appeBl. 
ttdHkingqfH^rrU^  l\th  July  J<838,  p.  88B<  :'  ^"  • -•  i    i 

Reg LAiMuio;  Note.    See  Proceg^.    No.  100.  •  .;>  ♦      i  *•  ■•    . 

No.  7.  BsDycTioN..  CiitoumstaiiceS' where»  iQ'aa;actiim  of  Bsdaotioa  4i 
signation^  gsa^ited.by  a.parAy  ia  fovoar  of  .one  creditovjr  aaia 
.  of  the  diligence  iofi,aiMrt;h£iir,itha  p«rauer»  oa'tiDaigioafeHlitf^AkBdrat 
.  commw  ]a.w«-^t;M»as>fotMpids  (l.)'Tfaat  the  (menski/toSAemmiigmaAm 
was  instmcted ;  and>  (2*)  That  there  was  no  pioo&'«f  xmsltitenBy-^cn 
the  part  of  the  cedent  a$ithe  date  of  the  aasigDotionita  <the 
or  of  fraud  on  the  part  of  the  creditor  ia  reqniringjand 
j^^dgnation.  .  A.Vt  B.,  I7ih  Nouember  1837>.p*92.  >  ^  -  ■    t     t..  •- 

'.   1  ,  .■  Ste  JRe*.  Judicata*    Nd.*82.    ..  -tyu-- 

^°*  ^^'*        '  iMPHoaATioN.     Found  that  a  messengers  iCxecntioB  of 

citation  can  only  be  improved  by  reductioa-impr^tioQ^  with  eoo- 
course  of  the  Lord  Advocate. 

Observed  on  Bench. — Not  necessary  that  the  messenger  diail  be  a 
party  defender  in  the  reduction-improbation  of  his  ^aflecaiion  ahmg 
with  the  party  using  it.    M'Viiie  v.  Barbour,  22d  Juw  1838,  p^  8i± 

Refshence*    See  Res  Judicata*    No.  82.  .•,  j  -lm- 

Relief.     See  Teinds.     No. 43«  .  -V  ^     «'    '« 

No.  30.     Reparation.     Where  a  party  and  his  teaailt^  defendeiB»  Werartyrdared 

,by  the^Court  .to^'b«ep*aDi.e<}countZiQf  the.  nomAMcai^ 

0aught  during itbe,  {kpfadeoeli  ief<.a  fMeooeasiTaailap^eittiaailUyiiibeir 

.adyersjEM'y  fQi:.anoEd«r^ia'thd  dafendiiw  toiaogeiia  pedwai  aaopyiof 

the  account  kept,  in  respect  the  pursuer  had  '  reawm  to  believe  thst 
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Reparation  continued.  .     .     <     >  .  i     < 

iviio Ntt.fii,>y-^8e^i^6i<rO^Bief*  ]iKo»t91^-'- 

"  I'Miir i ..See  Tfust*    Na  TO*   • 

■mil See  TriMt*     No*  liO« 

'  >  1 1.  ,1 -■,      See  TmaU  .  No«  116. 

RssroNATioN.     See  Tailzie.    No.  22. 
Rxs  JvpiCArA.    See  Bankrupt..    No.  ^. 

■  ' CSaae  where  the  Court  refused  to  open  up  a  decree,  on   No.  82. 

theallegatioa,  that,  irom  poverty,  the  merits  had  not  been  fairly  tried ; 
and 'sustained  tiie  preliminary  defenoe  of  res  judicata.     Thomson  v. 
:  Thmntm^,  ^th  March  1886,  p.  541. 

i •  See  Teinds.    No.  M. 

Rx(\/rBin)t»  •  Found  that,  an  .wostssiped  letter  dated  and  signed,  and  No.  40. 
^btoHioig  ^*We  ackiMw^ledge.to  have  borrowed  and  received  ftotn  you 
L.  100,  which  we  will  repay  at  the  term,'  was  of  the  nature  of  a 
promissory-note,  and  could  not  be  made  the  ground  .of  an  action  against 
ipaftiea  snfosedbing  the  same*  Haddin  v*  APEwom  and  Oikers,  lyiH 
Jhnmmry  1888,  p.  iSdfi. 
MoAh;  ^o^'SVttjf.    No.  116. 

&Ai^MOflr.    See  Reparmtiam.    Msw  80. 

■  Where  the  presiding  Judge  ^charged  the  jury  to  the  effect.   No.  133. 

That  the  estuary  of  a  river  is  to  be  considered  as  part  of  the  -river  ; 
lihat  8tak»4Xfets  phtoed -in'  sndi.  am  'sstttaryare  ilh^al ;  andihattfae 
uqiieatioli/> whether  the  particular  place  or  p8rt*«(^6i  water  ctode- 
mendcd'oB'is  in  tie)  estasdryof  the  riv^r  or  inihef 'Vi^^  is  a^a^tion 
-of  fact  ibr  i;he  consideration  of  the  Jnry^  depending  on  all  the  various 
circumatanees  which  may  have  been  brought  before  them  in  evidence, 
the  greait  or  principal  thing  to  be  looked  to  being  the  absence  or  pre- 
ponderance of  fresh  water — and  the  oharge  •  was  excepted  to,  on  the 
ground  *  it  did  not  direct  the  jury  that  tiie  pnliibitionffof  the  statutes 
■f  eouM  not  entend  lower  down  than* to  thepafaittwhe^  the  fresh  wa* 
>MKrof  die  river  joined  the  salt  WaterrOf-  l£e  ^sL^Bt  low  ebb  tide/ — 
tlw  Courts  jaiitav.taidtig  the  opinioik  ^  ftU  the  Judgos^disallowed  the 
eJHKfftkmvlmtdid  not  give  the  eipenses  of  disodS^giit'    Mackenzie 

.  ^awAMbmftfY.^Htume,  BMaekody  and  Oilker^,  Vdi^Jufy  iBSSy  p  944. 

QcmkoJOiiA&rmR^    The  Tain  Academy  being  vlMted  by  royal  charter  in   No.  38. 
a  body  of  dorectOTB,  who  were  empowered  to  make  byelaws,  by  one  of 
which  it  was  ))rovided,  that '  in  case  it  shall  be  foand  necessary  to  dis- 
*  continue  any  of  the  teachers,*  this  shall  be  done  by  the  directors  in  a 

•  moaner  therein  pointed  out,-^foand,  that  the  directors,  acting  in  the 
manner  specified,  were  entitled  to  dismiss  a  teacher  without  being 
obliged  to  assign  special  reasons  therefor ;  and  a  suspension  and  inter- 
diet  at  the  ten^ier's  instance  refused.  Gibson  o.  Directors  of  Tain 
A€admyy^2d  Dectmber  1837,  p«  279. 

ScHoof..  <  Case  iviiere  it  was  fbtind  that  the  trustees  appointed  to  ma-    No  113. 
nage  a  private  school  might  dismiss  a  teaeher  at  pleasure.     Bell  v. 
M'Nab's  Trustees,  12th  June  1838,  p.  733. 

Sbiu    BmeSaJmon^    No.  133. 

facUBiVT*    A  pariar  who  had  gnntod  a  bond  of  laanvity  over  his  estate,   n^-  ^* 

i>  afld/likewaeanqthea  pealemr  heritaUoseenniy,  conveyed  hifeiproper- 
i^ito  a  tfoataci,  wdio  tnnisacted^aloaii  for>tlw  tmster,  on  an  agreement 
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Security  continued.  .■'  m^n^^*^  ■  . '  -  \ 

...fiUiiA  the  Jeindtri  t&tfihe  ImuAx^  wamuteffikKM^4kfmt4l»liam 

,..  JD  (jgnohw^timkoS  another  principal ftbcority  to  befnuHM^bf  tbtttnis- 

. ,  ter.     The  trustee  thest  piling  np  the  rMemptiNMi  <  SMMUiy  «o^  a  oou- 

, . :  Tftjancis  «f  the  boad of  amiaitf  to hinMlf,  and  dhmoediR  eeMfit^ m 

tMipulated  to  the  leiidev.    The  ttuttee  hating  nftde  a  new  i«aii)  en  « 

similar  arrangement^  with  another  party^  paid  up  llie  firsi  iMiA  Mt  of 

.   the  aeeond*  and  g«t  »•  discharge  and  lenniiciatioD  tif  iwth'  theprindpai 

.   and  the  ooUateral  security  from  the  £ret  lender,  and  then  pigatn  «od« 

;    veyed  ^e  bond  of  annuity  in  further  tecority  to  the  aeoend  lender,— 

Found,  in  a  queatiou  between  the  eeoond  lender  andtfae  hi^det  of  the 

'    security  originally  granted  posterior  to  the  faond  of  amniky/ thst  the 

latter  was  a  valid  and  existing  securky  ;  in  respect,  tbBt  n^^ktinefian 

of  it  confusione  took  place  by  the  conreyanoe  to  the  trustee,  oe  he  held 

it  for  the  lenders,  and  himself,  as  wdl  as  for  th«  truster ;  and-tfastihe 

discharge  by  the  first  lender  left  it  as  fne  as  k  originaU^  \nM  in  tte 

trustee's  persons  and  (2d,)  that  the  lender  was  net  tooad^  toimftok 

indefinite  payments  in  extinction  of  thsr preferable  security'^   AMtiii* 

zie  V.  Gordon,  ^c.  I6tk  Jantmry  IA38,p.  dN. 

'  (HsuiTABLE*)     See  Ranking  and  Stdi,    Nei  77-  "      - 

Sequestration,  (Rents*)    No.  8.  ■  '  --  - 

— . See  Bankrupt.    No.l».       ' 

No.  122.      '■     ■  *  A  bankrupt  in  his  petition  for  sequestraitiflni  stated  his 

fiather-in-law,  who  concurred  in  the  application,  to  be  a  creditorin  s 
bill  of  L.  100,  and  for  a  loan  of  L*  60 :  Found  in  a  oompetkien^Br  tiie 
trusteeship.  That  the  vote  of  the  latter  was  olijeetienafaley  in- respect 
no  Touchers  of  the  debts  were  produced^  althou^  it  wa^  pleade^-ihat 
it  could  not  be  challenged  by  creditors  fooading  en  the  seqBestratkm 
awarded  under  that  petition.     Oramfatd  t.  M^MMinMm^,  ^SM-Jhme 

1838,  p.  817. 
Sheriff-Coukt,  (REooBd^)    Ne.  36. 

No.  16.  Society.  Found,  in  refereaee  to  the  ^oiasionsief  tli0  dheveelatBle 
constituting  the  said  4>ompeny»  and  when  the  een^eny  hed^  by  sgfcc 
ment^  discendnued  the  psanufstftnre  6f  oil  gas,  tiansftned  ite  while 
stock  toi  a  ooal  gas  oompeay,  reoei'sing  im  plaoe  thereof  iicetaondbaies 
of  the  stock  of  the  latter  comfiany,  and  eovtinsiiag  iA'epsmtinisbfsse- 
covoring  the  calls  ftr  money  firaes  the  propesetoraof  Ih&BflsdegrtahiDgr- 
one  of  which  calk  was  made  by  the  direetoes  of  the*  Oil  Gea  Ooeifaay, 
subsequently  to  ita  agroemeBt  with  the  Goal  6to  remfnyi  i(l) 
That  an  action  for  calls  of  money  due  ftom  a  prapiielar  mtm  osope- 
tently  brought  in  name  of  the  '  Oil  €kis  Company ;'  (2.)  That  ^  di- 
rectors of  the  Oil  Gks  Company  were  not,  by  hoktiny  ehaBariKthr 
Coal  Gas  Company,  disqualified  ftum  makiug  a  call  foe  money  enhse* 
quent  to  the  agreements  betwixt  the  twooempaniea ;  .shejanndbytbe 
Lord  Ordinary,  and  concurred  in  by  the  Court,  (3*)  That  the  JdompiBy 
aeyer  having  been  dissolved  by  Act  of  PgrHiinent,  was  notJaetaaUy 
dissolyed  ;  and  in  any  view,  that  it  stiU  snhiestnd  £dv  tha'parpose^ 
winding  up  its  affairs^  and  particulaBly  for  in^athesing  pait  dnensUs 
from  its  members,,  for  the  puxpoee  ef  payiogais  dehte.  EiJ&mbmt^€U 
Gas  Co.  T.  Clyne's  Trustees,  30^A  November.  i8S3y  ^l^iH  • '  . 
M      See  Schoolmmter*    No-  38*  * 

No.  18.    ■  Where  a  eveditcsr  in  biUa  aoeq)ted  by  a  party  subseribiag  his 

ii^diHidual.nf^e»  claiiiMidiin  a  gttlltiplfepeMriing~oif>  hie  dobtsa'o  feedsj 
an4  in  the  progress  {siL  that  eetioa diseofeitA  thefc Aq<paatf)wi|o>sjps- 
<j|^  the  hiU^  sMd^  hkj)Si»tber.  hsdr  been  eopattneae  in  t nsineii  ■  wii Aoat m- 
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Soci ET Y  continued.  ,.«,>.»     -  a. i*  >!('•> 

•'   gaoling'  e^-y  dii(&ftetn<^«9B|pftiijr  finikyMfmiiid/  Itlatutt;  titi;  oafahe  of  the 
.    purtyj  iMcepting  |h«  bilis  wm  tite  n^mne  ii^  fixr  «h#  r<Mtipfltoy;;llie'  ^fiiim 

'  ixiitAV^yi,  Atid  wfa  siiffi«ietit>  to  a^tffnM  ipr«8oriipiioti  w^en  pkttded  by 
.    lift  p^rtMr*  '  JN'aiiim^'  Bank  ^  Scmand  ▼»  Aiopv  Aiicf  Manduhryy 
..  1^  Dtfoem^^. 1837,  p*  161^ 
'■  '  "    ■  "^    Where  tbe  outnagtsieiit  of  tlie  aflkin  of  a  diapei^encfeed  by 

Aubacriptian,  traa  Tested  l^  the  Mibaoribers'  in  a  eoiniiftittee,  of  itl^icn    no.  69. 

the  ptq^ea  and  traasiirer  were  ineinbex»-«-(L)   An  aetioii  brcN^ht 

again$l;  the  pbreaea  and  tMararer^  as  Tepreaenting  the  commtttee, 

•  diaqyiBaed  aa  in«0DipeleBt ;  tmidL  (2.)  A  proposal  to  slat  prooeaa  until 

, . .  the  other  membera  were  called,  disallowed.      Cra^  v.  Fkming  and 

Olh^^,  9th  Ftbrmry  1838,  p.  895. 
'^'*'  '  "■  r"    Sw  JniergtL    No*  99. 
firOLipuii  sjT  p»Q  RATA*    See  Bonkfuipi*    No.  91.' 
fipsa  SucOMBiiOMiaw    See  PronnaUm  io  ChMrtn*    Na  84. 
STAJCJr.    Sea  Process.    No«  29. 

. See  BiU  of  Estehange.    No*  40. 

Statute,  a  Geo.  Ill  c.  ^    See  Jntis^tctw^u    No.  fiSi  - 

27.  Geo.  III.  c  55.    See  JurisdUikm.    No.  2a  ' 

48.  Geo.  IlL  o.  151.  See  Jurisdiction.    No.  £h     * 

-  ■.  , 8.  and  4.  WilL  IV.e.  70*    See  Burgh  BbyaL    "Ntm.  SI  and 

14«  * 

■J,'-- i  a*  and  3.  Will*  IV.  c.  86.    See  Burgh  Bofml    No.  14. 

^ n  .M  158l>  ow  118«    See  ArresimenU    No.  46. 

Ni.  HMi  lg96,c.3fe    See£t2<«)r£4rcAffiige.    No.  53. 

1!     i  i*i  i>1698»c.  85,    See  5aywribr«    No;  5^ 
1621,0.18.    f^Redmiion.    No^  7* 


<<^ 


1672.     See  Execuium.    No.  34. 

2.  WilL  ly.  c  87.    B%e  PMic  Qfie9r.    No.  54. 


■*.>! 5A.  Geo.  IIL  137*    See  Bankrmpi.    No.  91. 

■■■   I]  I    III   imn    III  **tu        ■     See  Bankfupl.  *  Not  93. 

SiiiQPPAes  IN  Tbamsit.  (L)  A  bonlinipt^  after  grantittg  atmsHL^deedy  No.  6. 
luutang. shipped  gaods  addressed  to  a  pcwsn  Who  eovldnot  be  traced, 
wsflttant  graaded,  on  a  sununary  petition  to  the  Goinir  of  Session,  as 
•  eomiiig  in  lieu  of  the  Admiralty  Court,  to  have  the  goods  tutested  in 
handa  of  the  master  of  the  ship,  or  the  warehoase  whm  4hey  m^ht  be 
dspsaited^  (3.)  Observed,  that  Lord  Ofdinary  en  Bills  has  power  to 
igrant  aBck  an  appUcakion.  Ai,  jB*,  PHUkmer,  iOih  November  1887, 
p.  91. 

SiiiCMOMfc    See  Process*,    No.  12. 

■ See  Process.    Ne.  54. 


8«>snlon  amb  VAsaAX*  A  party  infisft  in  the  mid*«nperiority  of  lands  No.  6. 
on  a  charter  a  me  only^  nnoonfinned  by  the  over-snperior,  granted 
precepts  ef  ekire  osnstat  to  the  heirs  of  the  vas6al,-^ftand,  that  these 
precapto  wese  validated  by  a  eoofimation  of  the  charter  afler  the  deatb 
bethr  o£  the.gianter  bnd  grantees,  there  being  no  mid-impediment  to 
tha  fetaaeotive  effect  ef  the  chertcr  of  confirmation.  Ferrier  v.  Lock^ 
harts,  16  Nosemher  1887>  P^  88. 

■i  See  Commonig.    No.  55; 

■  ! .1111 See  Nsaif^Enirii.    No.  186. '     • 

Fenndj  1.  That  an  ini^ftinent  by  a  vasmd  tttt«-    xo.  13CL 


^•.+*tt**+".**"^"*******^'"*"'"*'-"">^ii^ 


4ea^  P>*c^-  of  dare  ooiistat'  granted- by  ^  Mi{fenbr  'tinil^  in  right  ef 
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SuPBRioB  AND  Vassal  con/tnu^df.  \niv'"«-    ■       ' 

'.  fcffBSfid  agded  tide  iatbe  fierson  t>f'th8iVaeBal».«Il:lumglk  tike  titbto 

..  the  8up0rioritj  wne  i^lijectod  to  as  irtegiikrly  mfide  up^  ^(2.)  Tkat 

wb«r9  mpartj  hoMu^/a  {wilHmaJridgkt  ta^h&iiBe  «f!a  iM^mfit^t^s^ 

signed  it  to  one  party  in  liferent,  with' express  power  to  ^iter  vimlk 

«Ad  toanotlierinfee^andtskepartiesWeiteinfbfibinfeeandlifoQitiB- 

spectively^  tbat  the  Jiferenter  eould  enter  Tasaals.     Gibs^tb-Crmg  ^^ 
Cookrm  utid  Olhers,  lOth  July  1838,  p.  872. 

SuspBNeioK  AND  LiBARATroN.     See  Ptocess,    No.  85. 
Kp»112.    '■     .    ■  ■  (!•)  -A.  bill  of  suspension  was  presented  without  am- 

tionj  and  the  hvxd  Ordinary  passed  the  bill  on  caution,  in  respect  ik 
suspender  intimated  that  he  was  willing  to  find  caution-^The  Gnit 

.   intimated,  that  in  future,  the  order  of  Court,  18th  Becemibar  1934, 

which  directs^  that  where  a  bill  of  suspension  is  presented  withont 

eautioo,  it  shall  either  be  passed  without  caution  or  refused^  wiU  be 

en&rced*     (2.)  Bill  of  suspension  refnsed^in  t^sptet  th«t>  a^taisat 

■  ^-       ouinoit,  where  the  laadiovd  is  in  the  course  of  maldng  «p^^  titk^^ 

. ,  I  wh^ore^  there  ia  truly  no  legal  interpeUiMdon,  justify  a  BUspemiw  ^  & 

' '  diarge^jfo  i«nt>  by  simply  bringii^  an  adien  of  anlt^^in^iig  ia 

the  Sheriff  Court.     Scott  v.  Thorn,  9th  /tiito  1836,  p-^SOr      ...- 

f         • 

No.  87.     Tack.  >  Whema  a  tenant  of  a  ^itcn  wfaa  wns  in  neditaliooe  fnga^  leaying 

:>  .cevtain  aisreatfa  of  rent  past  due,  and  while  15  yeses  of  faiadefse  vm 

Still  toarun,  was  inoaroerated,  upon  appiication  and.warcaiijtat  the  in* 

.  stance  o€  the  landlord's  trustee,  till  caution  ehoaldbe.fQiiind  ickjodi- 

I .  KHo^  sisti,  for:  th&  amonnt  not <  only  of  the-  reKlB  of  the  bxfm  'ifffaisk  wen 

past  due,  but  for  the  r^nta  of  aU  the  futUra  years  oCxA^endMitam  fl^ 

•the  leBse^  asthey  should  suocessivehr  fall  dney^^ndiWias  fomd'S^ 

.    titled  to  damages  undtt  the  direelicm  of  the  J«dg&ait*the  trial*  ^ 

such  af>plioation  and  warrant  were  not  regular  or  conipetenit>  or  w- 

ranted  in  law«^-<Eoand  (on  the  opinions  of  the  consalted  Jadgea^)  «i^ 

^aimag  an  0Koeptton  to  such  direedDn,  that  an  al)»plio«tkit,  int^ 

as  it  prayed  for  caution  in  the  above  terms,  wad  o^n^eOB  and  wsr- 

..  jeanted.ia  law**H*and  a  new  trial  granted.     M^GHl'v^  FtrrierrM 

.    March  1838,  p«  617,  -     »         -  r.    i.   •  v-  .'.    .  no  ' 

V  >■'■■   vSaejFootor*  -Kd.l01«.  .•■■*•»  -i»i''-  ^nU  n^«  ,i' 

No.  119.  .: A  tack  of  lands  for  nine  yoars  ^  aita  yearif  teWfOfi^^^  «^ 

.  ^-  wbkh  the  tensndt  is  to  be  dUowted.L<  5  fori  anting' !aiL^potfnd<<oic0f' 

«f-F(an]id  iiot>  binding  on^a  singular  aaeoessppy  to  'Ae  eAeottofieiililiiog 

.    Ihe  tenant  to  inaiat  on  coMinning  his  serWces  'aa-gtoimd^affiaei^iod 

deducting  the  L.  5  yearly  from  iiio  stipulated  rent.  '^    ■     * 

Observed  on  the  i9a»cA.-*^l.  This  daim  of  dednetion  lor  aalarflas  gMoad^ 

oificer  for  the  whole  period  of  the  tack  was  not  binding  eiwa  on  tbe 

original  prt^nrietmr,    3»  An  arrtrngement  as  to  acfemg  aa  gtmaiMkff 

is  not  protected  by -the  Statute  1448i  &  18,  aa  Sidling  under  the  sbli- 

gations  of  thfi  law  which  are  real  against  singislar  auacessoia.    Sou 

V.  theDuckesAuComttss  of  &Ubett(and,  2lsl  J^une  1838,  p.  7M> 

No.  20.    TAiiiZUk.    Held,  that  an-  entailed  estaita<  was  liable  not  ottly  kt  tbe 

pnMipai  sum,  but  also  for  the  ^  arveaia  of  interest  on  a  hand  of  pfs^ 

aioBi  to  a  younger  dbild,  granted  by  the  heir  intpoMonnrtu^  in  iwtM 

.  of  i«s«arved  powera  in:  the  i  ehtail.  <  >  Duahwfi'^inMmr*  .v^*  Biokmif'^ 

and  Otkersi  tv  the^Ihtke nxf. GordM^  T^stee^  OdH&iatmbm^, P- 

.  .193.,,  i    i;  .••'.i;-'..  ..:?  ii  .;  »..'i'..'t —  .  •»  ^  i  ».»<»•»  iTf**^9«tt  '-iivj^t^v 

No.  22.  ^in  .tPh  ^^^AifmtjiJvi^ngi'm'feanitm^  dgh^toi*kmbyin;iAi*na  ^^^ 

position  containing  procuratory  of  resignation,  having  executed  a  deed 
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TaiIjZIB  continued.  ■    ..   .•    ' 

*  df  etitall  ]n4h«  rifmm  -of  a  psMitTatoiy  of  i^signatioii,  ^ootttning'  ft '  ge- 
li^i^  ateigff aticm  of  writs  and  evideotsr^ftiiiiid/l.  That  tbiif  ftssigha. 
'tkai  inchidedtb^  pvbr  piocnratoiy,  whieh  was  tlitt^  vftlidlf  tfon^er- 

'  ted,  atid  tkat  tbe  ^ntailer^  though  not  infeft^  was  in  titulo  so  to  exe- 
cute -^e  deed  of  entail.  2.  That  a  deed  of  alteration  or  of  additional 
nsunination  of  heits^  nnder  reserved  powers  in  a  deed  of  entail,  does 
not  require  either  a  new  conveyance,  or  a  new  procurator^  or  precept. 
Renton  v.  Ansiruihet^s  and  Othtrs^  5tk  December  1837>  p*  197. 

■ ^■■'.    The  petitionerB  were  the  tutors  of  Lord  Cardroes,  the  heir  of  No.  27* 

entail  at  the  death  of  his  grand^sther.  Lord  Buchan,  to  the  estates  of 

8trabrock  and  Others^  worth  from  L.4000  to  L.6000  a-year,  who 

'  a|^)ied  for-i^ower  from  the  Court  to  raise  a  sum  of  money  to  pay-  the 

eifipenses  already  inenrred,  and  which  would  arise,  in  the  tutorial  ma- 

'  "  ndgenleiit/  and  in  the  maintenaoce  and  education  of  the  pupiL  •  Earl 

•^4fjBMchanand  Oikers,  Peiitioners,  i^h  December  18£^,  p.  334   - 

^'■'ti  ■  '■'     Termsof  an- irritant  elaase  in  an  entasi,  whichy thougtr  Mdnn-  No.  45. 

•  ^[fefltrw»|  lield  to  str&e'  effeotnally  at  the  acts  or  deeds  of  tiw  ittsti- 
•>  t)it«.i  'AidUunm  v.  Carrick  and  Others^  S&ih  January  l8SB,'p.i^. 
Sec  Trust    liio.  74.  .  '';     .-  j -J 

•    '     Found,  that  an  entail  which  declared  it  not  lawful  for  the  heirs  No.  190l 
J  <C0ti«ell>  or  '  to*  contraet  debt^  «r  do  any  other  deed,  wberc^  tbei  saitt 
'•   ^iandsimivy  be  comprised,  adjudged,  or  otherwise  evicted  ^^w  forftneiked 
■  *  m  pr^odfoe  of  this  present  tailoie,  or  any  designation  whith  4hall 
*  hereaftfiflr  be*  made  by  me,  and  those  inrho  are  to  succeed  by  virtue  of 
• '  '^  the  same  ;*  contained  no  valid  prohibition'  against-  altering  the  euc- 
'    oessioBv     Giihk9urv.CadeUy5thJulffl8aS,p.^^' 
TsikflMi;     Case  where  die  Court,  in  respect  of  a  final  Interloeutor  of  the  No.  1 1. 

Lord  Ovdlnia'yv  Ending,  that  under  the  above  Act  of  Sederunt  one 

"*  interirik  ISf^tjr^  after  .aoodier'wms  in<)sinpctenlii6Ui4»ia«il'di&  oli^c- 

tions-td'a'  new  interim  locality ;  but^8n^;^dBted  an  «lteraaiotip in^  the 

'    akori  Act  of  Sederunt.     Lord  Qrm/  and  Others  iv.  Towok,3M  No- 

member  IdSy^p^  107.  ** 

Found  competent  to  giTe  effect^  in  a  praoess^ef  kcaiity,  to  a  No.  4S. 


■  *• 


personal  obligation  of  relief  against  future  augmehtftibns,  by  ailoeat- 
ing  on  the  lands  of  the  granter.    Duke  of  Sdxburgke  y^  JHhrqute-ef 

t*  Mj0ikian,^2Bd Janwaryld8S,f.B0S*        i      '        >-    <    ^'  . 

mi  f».rii....'  Fond  that  the  Kindly  tenantaef  Loohmabeo,  as  the  deniniiim  no.  67. 
tMb  of 'theiit  landsthas  passed  f ram  the-  Crowa^' aire  liable  tBithe-pay- 
inent'ilf'Temdibr  the  Minlstera^stipeIMt  >  MoMfttut^Q^Kee^iebtrry 
Spc.  V.  Wrighty  ^v;  Bth  February  I6d6>  p.  876. 

'■**««»>ntM    The'  estates  and  i%hts-  of  the  earldom  of  Caithness  having  2^0.  80. 


'   been  ^vested  in  the  'fiarls  of  Bieadalbaae,  ene*  of  whom,  by  a  contract 
of  sale  in  1715,  made  over  pert  of  the  said  estates,  with- a  warrandice 
to  the  purchaser  against  firture  augmentations  fA  stipend  above  cer- 
tain specified  proportions  r  and  thereafter^  in  171^>  disponed  the  Whole 
of  the .  said  estates  and  rights,  incbiding  that  part  thereof  previously 
convey ed,'  ^-in  so^fiur  alienarly  as  lie  had  or  has  right  thereto  in  any 
^  ntatineF^f  way ;'  tii6<dispoaition>  being  gmnted  with  vnrietts-b«nlens 
•  ij  and . oondilions,'and>"  inter  alia,  witL tbe>  burden  of  '•  aU  baigiuiis  and 
'  .>\«  Bales 'of  *  any  .pert  or  portion^  of  theJandif  and  etbem  psirtii»larly  and 
'{ f'^^eifemUyvfld)etev£8poned,\idr  taeks^of^  al^tyvof^the  said  lmids>  and  ob- 
*  ligements  therein  contained' — Found  that  the  disponee  in  1719^  ^as 
^^ibonxtd  toMKev&tluifiueMBtors  tfi-thC'^airlsifiBrehdfMiSi^of-the-eb^ 
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TsiNDS  continued*  -  *  - 

ligation  of  wan^uddice  o(Nitldiie#  ia'tlNi  ^eiittrtirt  t£  lyifii  i-tho  cknse 
of  burden  extending  to  All  the  ctottHeft  aad  rigbt^  emimeftited  in  the 
disposition,  and  not  merely  to*  tlMe  ««ffettliiail)f  oonv^ed  hf  ife^  JCor- 
qius  of  Breadalbant's  Tru9tem  y,  Sineiair^mi  Qtiutr^  %A  Mardt 
lass,  p.  628. 

No.  94.      Fonnd,  by  a  Baajerity  ef  the  Oaqit^tfat  a  jadgmait  ptjwiwifrd 

in  a  process  of  locality,  exempting  certain  lands  fmn  teinda^  fonud 
res  judicata,  as  betwixt  the  xepesentatives  of  the  pMtne  tetknt  pro- 
cess, in  a  subsequent  prooess  of  aitgmentatisn  nad  lecality.^  fAurd 
Blanttfre  and  Oikers  ▼.  Earl  of  WemysM  and  Qihers,  a2d  May  1838, 
p.  696. 

No.  68.      Tbstahbnt.    See  Legacy*    No.  68. 

^     See  Foreign.    No.  68. 

No.  140.    Case  in  which,  where  a  testator  had  lent  L.  190&  to  his 

brother-in-law  on  his  promissory-note,  and  retuaed  the  sote  to  the 
debtor,  cancelled,  along  with  a  letter,  statHdc  hk  '  desJre  to  free '  the 
debtor  *  from  the  burden,'  and  that  thi»  was  doae  ^  on  the  imdcrslsnd. 
'  ing  always  that  this  is  a  sura  which  I  lunre  paid  for  BeUaa  (the 
'  debtor'^  wife)  and  her  family,  and  whkh  is  to  be  taken  mu%^tha  uU 
'  timate  account  /  and  when  in  <^  testaitse's  reposhoriea'e*  hie  death 
were  found  two  settlements,  one  provieiu  to  the  date  of  the  letter,  but 
having  a  codicil  of  even  date  therewith,  dbecting  thecepstai  of  the 
L.  1200  to  be  considered  as  a  payment  to  aeoount  of  the  shave  ef  the 
debtor's  family  at  the  ultimate  distribntisa,  end  tha  other  flettlctent 
being  a  general  one  of  the  testator^s  effects,  nsteaprassly  veveldng  the 
previous  one,  nor  referring  to  the  debt  of  L.1280,<^*i*Ahe  Gomrt  Feoud 
that  the  promissory *note  had  not  been  uftesinlitieaallydiielur^ad,  but 
fell  to  be  deducted  from  the  amoant  ef  the  piwrMonseef  lupd  in  the 
latter  settlement  in  fiironr  of  the  debtot's  toii^«  Jamemm'*  Trmtiets 
T.  Mackenzie,  S^.,  Uih  Jnfy  1888,  pi  88d. 

No.  68.  TiTtB  TO  Pimsue.  A  committee  of  district  roedtyqctoep-toriiig,by 
special  minute,  instructed  their  deik  te  take  the  nscsiitiy  neseures, 
judicial  or  otherwise,  fbr  obtaining  posseisien  of  papers^bdoogmg  to  the 
trust  in  the  custo^  of  a  treaswrer  abseondmg ;'  te  sae  the  trtecnrfr 
and  his  cautioners  for  any  deftJoatioD,  and  to  npiilib  end  disdwige  all 
monies  due  or  to  become  due  to  shetiust— FooM  thatenclidyerkwBs 
entitled,  !n  virtue  of  sndi  speoial  maadsto,  toeBfttheteeaBarar  and 
cantioners.  Creighion  v.  Rankin,  6ik  Febtmary  IBd^  p*  dflSL 
:    See  Trust.    Na  M. 

No.  1.  Trust.  A  trust-deed  directed  payment  te  tiie  tvMerW  brothers  ef  ooe 
just  and  equal  third  part  of  the  free  tent  ef  eestaia  kndsy  and  at  the 
expiry  of  ten  years,  to  John  and  Charies  his  nephews^  anesher  thiidcf 
the  free  rent  for  the  said  bygone  tee  yeaiSy  ssnI  then  John's  and 
Charles's  right  to  the  two^thir&toexpure  ewi^beextiagmshed;  there- 
after the  trustees  to  pay  yearly,  fa*  edier  tettyeani;ethivd  pert  of  the 
free  rent  to  other  two  young  ssen  whe  aie  neatest -lo-tl^  age  ef  feor- 
teen  years,  whether  below  or  above  tket  ege^  ofthe  jteswndsnts  ef  Us 
brothers,  equally  betwixt  the  said  tvi^jaoing  men  j  'shdet  the  expinr 
of  the  ten  years,  to  pay  to  the  said  two  yonag  esea  ei|aally  the  edier 
third  of  the  said  ^ent  for  the  bygone  ten  j^uu,  wndbthon  these  two 
young  men*s  right  to  expire  and  oease ;  sm  immediately  thereafter, 
the  trustees  to  pay  to' two  othes  young  men^ef^tiiefHBteritjaf  the 
truster's  brothen  nesrest  to  the  age  ef  f6<nrteto>  the  twie^third  paits  ti 
the  rents  for  the  space  of  ten  yektSy  and  in  the  same  way i  and  so  fbrtb, 
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aod  feo^'dentihiJbitii  aU-tim  a««rfi4f»w,M>»W^  thB,«^.tv^tlurd  pyfts 

'  0f  renm  for  ten  yeatt,  ahmy»  ^  4wa  y9Xttg  «en,  <rf  ttc  paetexi|y  wd 
^efoteaaid;  andif  thedewtodanUrof  tbe  truster'*  broth,w  ,?bQ1jW 

.  mU-  laily  anj  otiiftr 'young  men^of  the  surname  of  Cairnie  pigbt  tlaim 
and  be  entitled  to  the  right ;— found,  that  no  individual  who  had  to- 

'-  jojred  the  benefit  of  the  prw iaion  ftff  the  fall  period  of  ten  years  could 
erer  a^in  be  entitled  to  such  provision.  (2.)  That  the  le^timate 
B^n  of  am  iUegiiimate  father  bearing  the  name  of  the  truster^  of  whgse 
blather  he  was  the  reputed  descendant,  could  not  claim  as  a  '  descen- 
'  daut/ '  or  '  of  the  posterity'  of  the  truster's  brothers.  (3.)  That  there 
being,  at  the  period  of  vacancy,  no  descendant  of  any  of  die  teatator's 
brothers  existing  and  eligible,  the  trustees  w«re'  entitled  to  nominat«^ 
a  stranger  young  man  being  of  the  name  of  Cairnie.  Cairnie  v.  Caimie's 
TrtHteet,  ^c.  14/A  November  1837,  p«  1-  r».     ,.  ^i 

■  ■'■«  't    .  See  JVooea**     No.  10. 

'"    '  ■  .  See  Security.     No.  39.  •    /^ 

(Liability  qf  Trustees.)    An  action  of  count  and  reckoning    No.  70. 
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waa  brought  by  the  representatives  of  the  residuary  legatee  ag^nst 
paitiea  who,  by  a  trust  deed,  without  any  provision  for  their  yrptec- 

'  tkkn  eit  remuneration^  were  appointed  trustees  and  executors  to  realise 
end  dividfe  a  very  latge  estate,  part  of  which  consisted  of.  company 
stock  in  a  iirm  of  whidi  the  truster  was  a  partner,  and  his  interest  in 

>  which,  by  the  contract  of  copartnery,  was  to  be  asce^tajilied  <>y*ke  l^t 
faitoce  sheet  previous  to  his  decease,  and  to  be  paid  in  annual  in- 
stalments by  the  company  c  In  this  action  it  was  maintained  that  the 
trustees  «^re  not  entitled  to  take  credit  for  the  payment  pf  a  bond  of 
eash«creditfor  the  company,  which  the  truster,  along  with.jjl  the 
Mother  partnere,.  had  signed,  and  which,  on  the  Mure  of  theicpiafany, 

•  aeveii  yeaorsafber  the  truster's  deaths  the  trustees  had.  paid  up ;  xn  re- 
spect that  they  ought  to  have  known  of  its  existancp,  and  ^  have 
taken  elt^  to  prevent  the  liability  continuing  against  the  trustej?'« 
representatives,  the  balance  being  in  favour  of  the  company  at  the 
=  truster's  death :  The  trustees  pleaded  in  defence— that,  they  were  ig- 
norant of  the  existence  of  the  bond  till  called  on  to  pay  it,  and  were 
not  bound  to  know  of  it ;  but  even  if  they  were  aware  of  it,  consider- 
ii^  tbat  the  company  was  in  high  credit,— that,  a. great  part  of  the 
trnstwfonds  eonsisted  of  company  stock,  which  might  be  all  lost  if  any 
step  tiding  to  shake  the  credit  of  the  firm,  such  as  withdrawing  the 
truster's  name  from  their  cash-credit,  waa  taken, — and  that  they  were 
doubtful  whether  the  liability  existed  after  the  truster's  death,  that 
there  was  no  such  dole,  or  culpa  lata,  as  could  render  them,  as  ^a- 
tuitous  trustees,  liable  for  such  a  loss.  The  Court  in  the  circumstances, 
by  a  mitjarity.  found  the  trustees  not  liable* 
Wkire  gratuitous  trustees  in  the.  management  of  a  large  trust-estate 
•appointed  a  factor  habit  and  repute  solvent,  without  any  express  dause 
in  tlie  deed  empowering  them  to  do  so, — found  they  were  not  liable  for 
a  balance  in  the  factor's  bands  lost  by  his  sudden  insolvency.  Thom^ 
wm  ¥•  Canipbell  and  Others,  I6th  February  1838,  p.  4(56. 
""^"1  1..1  See  CompetiHon*    No.  71- 

■  ■■         By  t  trust  disposition  and  deed  of  tailzie,  a  party  entailed  his    No.  74. 
lands  on  a  series  of  heirs,. while  he  ftss^gne4  hi^  whple  moveable  pro- 
perty to  tri^tees,  inter  alia,  for  payme^t'of  certain,  legacies  find-  -an- 
nuitiea;  f  and  after  jthe  deaU;^  of  the-  whole,  of  tVe.saidamjfitaHts,' 
the  trustees  weiajdireeted  to-,'  employ.,tJ»eiAvl>Ql9fapi^4^^y^5,An(l.(rce 
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iae  same  series  of  heirs ;  and  by  a  codicil  subjoined  to  thevd^sd,it  is 
riffmif^i^lM  IbckiMlsklQB  AaU.dflure^bliifriMdBWt  <»i9pwmitiwy 

that,  according  to  the  jutl  •0oimtviKitiom  «P  tkfe  tnldMUsd'^imA^ddicils. 
vit  i.^    {,.^.{)artiififftbe>«oter»«t8ior:{irQose^ 

ni9g«Mi#e4«i|iiiito>  the daath  of  ih&^tfustiar^'ivaw  torbe  acoatnalated Ij 
r'th^*tnistee»>  fteilnaveasa  the  (SnUMuiit.of  thecapitelos  ftde^M^iidiie to 
...bAiiHrosfc^d  ia  land ;  akid  that  tbeeewaa  n»  toom  in  tin  oan^  tak- 
ing any  distinction  between  these*  interests  so  apcfuingMrUhiif  tlie^ilBt 
^  ,]|eac:a|Mr.llie  ii»th  of  She  tri]iBN9r>  aad  those  ansniingtm^aUy  eitbse- 
^u^tymiw    Mmmi9  TrustM$ v.  Hommtand  (Mcrf,  17^  ^^butmry 

^n  ^<^i  — rm-.i  A  pentir  conveyed  his  fee-simple  estate,  with ;pD«ret0l>f  dale,  to 
a  trustee,  for  payment  of  debts  then  elistulg,  the  tmsSi^  Mbg  bound 
to  reconvey  to  the  truster,  or  to  any  pttrty- nam^  by  hixa^ibtflr  being 
only  liable  to  denude  on  being  '  relieved  of  Ite  whole  engagements  he 
'  may  have  come  under^  -in  eonsequence  herepf ;'  fche  >tliitlt0e/vas  in- 

}  .X  u/.     r.f^Ji^if^ttifiaa/^  elterwarda  «arried»  and  1km  tststtt  h^damee;  party 

^;|f  )^4#i]i}P3«ptftal  .0Diitra«t»  iiaderwhich  a<  siim.aas^  p«iii><t9>iiia  for 

,)4i#  pnipenes.^  the  trust,  by  which  tiie  truatsr,  jaithuuMiiei xrf  the 

trustee,  disponed  the  las^s- (under  burden  of /the  tnist^io  .himself  the 

<.  ,  /     vltlntf^)»  iwd  i^jN3iistnale-«f  tJie  manria^Si  aadeeftsirdtifer  hNis, 

eiW^(.^9'(jwhf^  feUers  ol  a  etrict  entail^  whvehuhe'vfaadi'pioffeuly 

[;n2^^^qj|;l»Npor4^  bi«^ii»faii^         tevoeaUe,aid;luUiMit  Abels  niade 

.^eali  tai4il¥fc}iA.he'4ef)Iered  sowwn^  ts^  affiecttfa0.)tnsteryasiweUas 

.l^e^^e^siit^nd  lio  be.m  longer  revooable-;  the  tm^te  teonteited  to  an 

/ol^^^^V^  ,by,;ti^$rua^i^M»  ftiifeft  himself  and  the  ha»Jo£;ei|tjEul,  enb- 

j9f}tilx><j^faeitAUft(-j  and^iiBAen  the  tcustoe  boiipdhimseU^iiipaH'theter- 

.l^ipAtJm  lof  tiho  |ru«t»  ^denude  'in  such  manner^  Svtfeowe^e  sue- 

,f.j€e6riQn4<>^jAiej  wd  l$»>dsji  t^  the  heirs'  above-metitioaacl^itie^  truster 

J^k.  ji^^ftiMSt  Uxifmow  of  himself  and  the  said  hbirs^)  bpt  i^Mobject  to 

,f  ^ibeitfi^tsywiisl  pmp^ses-tfpeoified  io  the  said  trust-deed  $f»i<««Pei»Ml,  in 

an'^eti9^7h|nsublleq^elll:  ccediters  of  the  tranter,  .agkinsti^dfei'trustee 

^     ^      JM)4  t^e  h^tm^  cnT  thd  waritage^  that  the  trustee iwas^bUad  to  de- 

iMod^  ^ii^ifsnoh  mann€Pa  as  to  secure  the  suoeBssian.  t^theiheir-ttale  of 

Vthe  mwiMg^ffWhoitt^j^taUiilg, -the  other  haica1^iaBens)iieiftiredito^  allss 

.^  pprp^ided  f^  ^^y)^  n^-ooittraoi  isf  iqarriage  ;  and  thatftfaepursnere, 

^.  as  .credit^]^  of  the  truster^  ve  not  entitled  to  di»  any  diiigeoee  against 

f  the  sf^d  Ifkudst^  or  the  price  thereof  so  as  to  affect  the  -r^hts  of  the 

f  said  heir  or  b(Mrs  therein/    Herriu,  4^.  v.  Bromm^i^  Q(h  March 

1338,  p.  567- 

No.  96L  ■    ■    A  trust  was  granted  to  a  party,  his  heinan^assigMeee,  finr  the 

purpose^  inter  alia»  of  pursuing  for  payment «f  two  bitts  pf -exchange 
held  by  the  triister  j  and  the  trustee,  with  the  tmstar's^kiiow^edge  and 
consent,  obtained  decvee  of  adjttdioation.  In  an:ao|ie«x>f  declarator, 
at  the  instaaee  of  certain  parties  in  right  to  the  moveable  estate  of  the 
truster,  agaiast  the  rqpnesentativeof  die  original  debtor,  en^the  all^- 
tion  that  the  heir 'of  the  trustee  could  not  be  found,  or  would  not  ap- 
pear, and  concluding,  inter  aUa,  to  have  it  declared  that  the  trust  had 
expired,  and  that  the  beneficial  interest  in  the  debt  and  relative  adja- 
dication  was  in  the  pursuers,  as  being  in  right  of  the  moveable  estate 
of  the  original  truster,— ^ found  that  this  interest  was  heritable  and  not 
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Trvst  conlinued.  ;  ..r»«rv'>.  »?aB'y 

to  make  9itSi  riglrt.  cffeenul.  .  OranjfMt>-oiyS9€fM^V  mM^Oikm"  v. 

^ —    Otw&  ivimea  TftisiM  waft  fbontt  t»  htfvt^klOiuffM^iM^^al    No.  1 10. 

liability  for  a  kas  alkg«l  to  hm^h^aa  deeaaioood' AhMi^  ti^e^'or 
bretob'Of  bis  tra8ti4^j,**<4n  teifiaet  tiiat fioetdfui  lad*  ^ras'^tfUiVlMi- 
ed  a^hut  Uda^  and  that  he  aotod  idtfain  liis  diaereriobalrf  ^«1^. 
«lar^  T».  Mmonhf,  ttk  Jtme  1836y  p.  7M.  ^    /  ' 

(RoAD>  '.Frand  that  trustees  of  pablic  vedk  'life  IMblei  qba 


truateel,  lav  iojurids  stiataiaed  by  paaaengers  fraoi  tbe  fifultlp#  n«^. 
gence  of  tbe  servants  of  contractors  in  performing  operdilonsTalHlmi- 
zed  by  tbe  tro^teesv    Findiater  vs  Dunernn,  l^tk  Jnn^  i9^  p.  704.      jf^  fii 
H   .St^  Jniibkions    Ho.  131.  ■••:«.  '^  ..-.r-Mi  « 


WAMUifdiCB^  -See  DsUids,     No. 48.  ■      "  '•''  '•"•*"•»  -'^ 

■  1...J.H.  SeeiTttirft.     No. 80.  •  "'^  -''•'  ^'  '^'"> 

Warrant^  (Mbd.  Fuo*)    Bee  Tack.    No.  87.  '  ^^  /  i^  ^/»  ' 

WiTNses»<>  Onle  of  the  4efeiiders>  agiiiafit  whom  deorcte  Il4d>tih£to^&)n    No.  103. 
absence^  jf(Ant4  ioadminible  as  a  witMM  for  die  fuimi&fV^Mkl^tt^  tte 
latter  i«ft  teodenng  him.  offered  to  diseharge  tfU  elalm^agtflM  wih. 

Writ,  .  Where  a  jfortf  was  aft>le*to  gnbtoibe  lri«  aamtf,  kmd  4^As^lM'<lle  No.  2A. 
practice  ofisufaaiffibing  it  to  wtitiags  teqnMng'his^sitftiiltttrei^alid'^fto 
not  tetaliy  blind,  but  his  eye^eight  so  def^sctiVe ihAtle  iHAiid^iMSi^md 
any  written  dooometity  nor  decy^er  the 'signatere  -aUtadhed't^  ilj'ltl- 
thongh  iiblai«8t  the  time  when  he  signed-hi^  iiaimei  «4  inf^nr  fi^''^- 
nera]  appeasaaces;  that  he  had  adhibftcN)  his^  MiiMpfAciKi,  ha^^'hy 
his  mexe  ifisiua  to  det^ypher  the  'same^fterwa^dS'i;'  atfd'hli^ii^/HiikNbr 
such  ^mamatances,  ensooted,  by  the  aiA«f  noMries^  tf  t^M«i«dttftWC- 
ary  deed  and  0odioils,-*«^mid,  that  thb  said -deed  and  doAldts'Wei^'not 
nail,  on  the^gtoand  that  the  party  wafi^  able'to  writ^^/sud^ifteboiind, 
in  the  etecutlon  of'  deeds,  to  have  antheiUh^ted  tiMi  Maie^bf  Ui#^n 
subscriptloiir    Rfiidir.  ReteT^  Ttwtee^ilWi  ^^mbi^A^iT^'pJ^Bi* 

Writer's:  HtPOTHsc  1.  Case  in  which  ^the  hi>k  kge^'«$f%k'pa^  bd^ 
rowing  money  oa  heritable  seoorityt'sml'iteflnrfhlg'lhe  letideKs  «Mk 
to  a  searbb  >ef 'enoambranoea,  without  at  tibe  bante  tSnte  iafifttmittg-fttin 
of  the  existence  of  aright  of  hypothec  which  beheld  ovei:  hift  eniplo^'^'s 
title-deeiby  was  £mnd  not  barred  irom  availing  himself 'of  hSe  right  of 
retention  of  suob  title*deeds.  2.  Circumstances  where  the  law  agent 
of  a  party  borrowing  money  on  heritable  security,  who  wa4  aware^of 
the  borrower's  insolvency,  and  delivered  up  the  titles  of  the  m6T^  va^ 
luable  of  two  properties  which  had  been  held  l^  hkti)  siihjeet  to'his  '  •  '^*  **^ 
right  of  hypotheo  as  law  agent>  was^  £saad  entitled  to  teoover  und^ 
said  right  of  hypafehee  saioh  apropertioa  only  of  his  taxed  account  as 
the  value  of  tha  property,  of  which' the'  titles  were  retained  by  him,- 
bore  .to  th«  vaiofroE  tUe  -property  of  which  he  had  delivered  up  the 
titles.     Ciark  i^Tinmmn,  ^j  \^$Deo4mb>er  \!&Srj,  p.  IW.  ' ' 

.,,...    f.       ',  »  '.  ..    J  '   ►'I  .     I    !    .•  I  ■  •     •  '  .      .1    ' 

(I  I    • J    •      .    I    1  ■     I  >    '  »      I '     '  ■ '  J     «      '  1     »  '         .        *  ^ '      ' 

>  ,  i  •  •  • 
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KRRATA. 

Page  443,  line  14  frotn  bottom,  after  anatysis,  inscri  *■-  proTcd." 
—  627,  ItDc  8  from  bottom, /or  **  pamh**  read  *♦  prrsLvtery." 
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